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Winchester  House,  St.  James's  Square,  London,  S,W. 


FIRST  DAY. 


Friday,  25th  February  1910. 


Peesent : 
The  Bight  Hon.  LORD  GORBLL  (Chairman). 


The  Biglit  Hon.  The  Eael  or  Derby, 

G.C.Y.O.,  C.B. 
The  Ladt  Eeances  Baxeotib. 
The  Sight  Hon.  Thomas  Bttet,  M.P. 
The  Hon.  Loed  Gtttheie. 
Sir  Lewis  T.  Dibdin,  D.O.L. 


Sir  Geobgb  White,  M.P. 

His  Honour  Judge  Tindai  Atkinson. 

Mrs.  H.  J.  Tennant. 

RtTEus  Isaacs,  Esq.,  K.O.,  M.P. 

Edgae  Beieelet,  Esq. 

J.  A.  Spendee,  Esq. 

The  Hon.  Henet  Goeell  Baenes  (Secretary). 


The  Hon.  Henet  Goeell  Baenes  called  and  examined. 


1.  (Chairman.)  Ton  are  Secretary  to  the  Divorce 
Commission .'' — Tes. 

2.  Tou  have  collected  certain  materials  to  place 
before  ns  ? — Tes. 

3.  Do  you  produce  first  the  Blue  Book,  number  2, 
1894  (Cd.  7392),  containing  the  reports  presented  to 
the  House  of  Commons  on  the  laws  of  marriage  and 
divoi-ce  of  foreign  countries  ? — ^Tes. 

4.  We  can  only  get  one  copy  of  that,  and  that  I 
have  preserved  myself  for  some  years.  No  others  are 
obtainable  ? — No  others  are  obtainable. 

5.  Also,  you  produce  the  continuation  number  2, 
1903  (Cd.  1468),  presented  to  Parhament  ?— Tes. 

6.  That  brings  m^atters  up  to  1903  ? — Tes. 

7.  That  we  have  copies  of.  Then,  "  Special  Reports 
"  to  the  United  States  Government  on  Marriage  and 
"  Divorce'"  which  at  pages  333-389  contains  a  "Digest 
"  of  the  Laws  of  Marriage  and  Divorce  in  Foreign  Coun- 
"  tries,"  and  at  pages  277-327  a  "  Digest  of  the  Laws 
"  of  Divorce  in  the  various  States  and  Territories  of 
"  the  United  States  of  Aflierioa,,"  and  (page  268)  a 
"  Synopsis  of  the  Statutory  Causes  for  Absolute 
"  Divorce,  for  Limited  Divorce,  and  for  Annulment 
"  by  States  and  Territories  thereof  "  ? — Tes. 

8.  We  have  been  able  to  get  two  copies  of  that. 
One,  I  think,  is  in  circulation,  and  there  is  another 
copy  here.  It  is  a  most  valuable  book,  because  it 
gives  a  mass  of  details  which  are  very  useful.  Also, 
"  The  Code  Civil  Suisse  of  10th  December  1907,  sent  by 
"  the  Foreign  OiEce  as  being  subsequent  to  the  Returns 
"  of  1903,  and  comes  into  force  in  1912  "  ? — Tes. 

9.  Also,  "  The  French  Code,  Table  VI.,  of  Divorce 
"  sent  by  the  Foreign  Office,  revised  up  to  date  "  ? — 
Tes. 

10.  Also,  "  A  Report  on  Changes  in  Belgian  Divorce 
"  Law,  sent  by  the  Foreign  Office  "  ? — Tes. 

.  11.  Also,  "  Return  to  the  House  of  Commons,  1894 
"  (H.O.  144,  145),  of  the  Laws  of  Maniage  and  Divorce 
E     (5)3720 


"  in    the    Self- Governing     British     Colonies,     except 
"  Canada  "  ? — Tes. 

12.  Also,  "  The  like  Return  for  Canada  (H.C.  323, 
324) "  ?— Tes. 

13.  Also,  "  The  Continuation  of  the  last  two,  viz., 
"  Papers  relating  to  the  Laws  of  Marriage  and  Divorce 
"  in  the  SeK-Governing  British  Colonies,  presented  to 
"  Pariiament  in  1903  (Cd.  1785)  "  ?— Tes. 

14.  There  are  two  or  three  of  which  we  have  direct 
statutes.  Also,  "  The  Statiite  of  the  Colony  of  Vic- 
"  toria  of  1906  (No.  2062)  to  amend  the  Marriages  Act, 
"  1890."  Also,  the  "  New  Zealand  Consolidated  Sta- 
"  tutes.  Appendix  D.,  Yolume  2,  c.  50,  consohdating  the 
"  Acts  relating  to  Divorce  and  Matrimonial  Causes  "  ? 
—Tes. 

15.  That  is  a  very  important  Act  from  a  point  of 
view  we  shall  see  presently. 

16.  Also,  "  The  Consolidation  Act,  No.  115,  of  the 
"  Statutes  of  New  Brunswick  for  1903  "  ."—Tes. 

17.  The  last  three  have  been  sent  by  the  Colonial 
Office  ?— Tes. 

18.  Have  you  a  letter  of  the  6th  January  1910,  from 
the  librarian  of  the  Colonial  Office  ?• — -Tes. 

19.  Would  you  hand  it  in,  please  ? — Tes.  (Handed 
in.) 

20.  I  need  not  read  the  whole  of  it.  It  refers  to 
the  examination  to  see  if  there  is  any  subsequent 
legislation  on  the  subject  of  divorce  in  respect  of 
those  colonies  included  in  the  1903  returns,  and  the 
Victoria  and  the  New  Zealand  Acts  which  I  have  just 
referred  to  are  mentioned.  From  these  materials  have 
you  prepared  a  short  analysis  of  the  divorce  laws  of  the 
various  European  countries  ? — Tes,  I  have  a  corrected 
copy. 

21.  I  think  you  have  taken  a  good  deal  of  trouble 
to  make  it  as  accurate  as  you  can  ? — Tes. 

22.  Tou  have  given  a  rough  summaiy  of  the  various 
laws  which  the  Commissioners  can  v  srify  if  they  choose 
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by  a  reference  to  the  books  and  statutes  tbemselves  ? 
—Yes. 

23.  I  think  yon  might  give  one  or  two  instances  to 
show  what  has  been  done.  Ton  wisli  to  refer  to  the 
French  and  Swiss  Codes  to  show  how  it  has  been  done. 
I  win  just  take  France  ? — I  can  let  the  Commissioners 
have  copies  of  this  to  check  it  now,  if  they  hke. 

24.  I  thought  they  had  them  ? — No,  not  of  this  ;  the 
French 

{Chairman.)  Oh,  1  do  not  think  we  want  that.  It 
is  taken  from  the  Code.  The  causes ;  defences  in  addi- 
tion to  traverse  gathered  from  the  Code ;  then  the 
remarks.  "  Separation  permitted,  but  where  separation 
"  is  continued  for  three  yeairs  convierted  as  a  right  into 
"  divorce  o'a  application  of  either  paJfty.  Code  Civil, 
"  Article  310."  I  have  made  that  coixection  as  to  the 
Civil  Code. 

(Mr.  Bufus  Isaacs.)  That  is  just  what  I  was  going 
to  ask — where  we  should  find  this  ? 

(Chairman.)  Well,  anything  special  is  put  in  in 
that  way.  This  will  be  corrected  from  this  correct 
copy.  Then  there  is  this  important  point,  "  The  pub- 
"  lication  in  the  press  of  the  proceedings  in  actions  for 
"  divorce  is  prohibited  imder  penalty  of  a  fine  of  from 
"  100  francs  to  2,000  francs." 

(Lm-d  Guthrie.)  Does  that  mean  a  total  prohibition, 
or  only  of  details  ? 

25.  (Chairman.)  We  had  better  turn  to  the  Code  at 
once.  This  is  the  section.  It  is  part  of  section  239  : 
"  The  court  may  order  that  the  case  be  heard  in  camera. 
"  The  publication  in  the  press  of  the  proceedings  in 
"  actions  for  divorce  is  prohibited  under  penalty  of  a 
"  fine  of  from  100  francs  to  2,000  francs  as  provided 
"  by  Article  39  of  the  law  of  the  30th  July  1881." 
Then  I  will  add  one  more  instance  to  show  how  it 
is  done.  Switzerland  is  the  last.  There  the  causes 
are  given,  the  defences  are  given,  and  the  remarks. 
(1)  "  Separation  permitted,  but  one  of  the  parties  can 
"  demand  a  divorce  if  reconciliation  does  not  take 
"  place  (as  of  right  after  three  years)."  As  to  4,  which 
is  malicious  desertion  for  two  years,  "  Action  can  only 
"  be  brought  after  six  months  from  decree  calhng  on 
"  absentee  to  retui'u."  That,  I  think,  is  intended  to 
show  how  this  document  is  made  up  .'' — Tes. 

26.  Then  you  also  produce  the  communication  from 
the  Secretary  of  State  for  I'oreign  Affairs,  enolosiag 
replies  received  by  him  from  the  following  Embassies  : 
"  Vienna,  St.  Petersburg,  Paris,  Brussels,  Berne,  the 
"  Hague,  Madiid  "  ? — Yes. 

27.  Then  there  is  a  letter  of  the  12th  January  1910, 
which  is  a  letter  you  sent  to  the  Under  Secretary  of 
-State  with  regai-d  to  these  inquiries  ? — Yes,  I  requested 
the  Under  Secretary  of  State  to  be  good  enough  to 
cause  inquiries  to  be  made  in  foreign  countries  as  to 
"  Whether  there  are  any,  and,  if  so,  what  laws,  regula- 
"  tions  or  rules  dealing  with  the  publication  in  the 
"  public  press  of  reports  of  proceedings  ia  divorce  and 
"  matrimonial  causes,"  and  I  annexed  the  list  of  those 
countries  vrith  regard  to  which  I  ventured  to  ask  that 
inquiries  might  be  made,  and  I  asked  also  that  a 
request  be  made  of  His  Majesty's  Ambassador  at 
Washington  in  relation  to  the  matter. 

28.  And  you  got  the  replies  ? — ^Yes. 

29.  (Chairman.)  I  think  it  will  be  as  well  that  those 
should  be  handed  in.  The  others  will  be  produced  when 
they  are  received.  Here  are  those  from  Vienna  and 
St.  Petersburg  and  Paris.  This  is  Vienna.  I  suppose 
it  is  the  Embassy  there,  or  Consulate.  "  With  reference 
"  to  your  circular  despatch  of  this  series  of  the  18th 
"  instant,  I  have  the  honour  to  report  that  according 
"  to  the  law  of  Austria  all  divorce  and  matrimonial 
"  causes  must  take  place  in  public,  and  the  proceedings 
"  may  consequently  be  pubUshed  in  the  press.  Excep- 
"  tions  to  this  mle  are,  however,  provided  for  in  the 
"  following  paragraph,"  and  then  he  gives  the  para- 
graph :  "  '  The  proceedings  are  not  to  be  conducted 
"  '  in  public,  if  morality  or  public  order  appear  to 
"  '  be  endangered  thereby,  or  if  there  is  reasonable 
"  '  ground  for  apprehension  that  publicity  may  be  mis- 
"  '  used  with  the  object  of  disturbing  the  proceedings 
"  'or  of  interfering  with  the  conduct  of  the  case.  The 
"  '  court  may,  moreover,  on  the  appeal  of  one  only  of 
'■  '  the  parties,  exclude  the  proceedings  from  publicity, 


"  '  if  private  family  affairs  have  to  be  proved  or  dis- 
"  '  cussed  in  order  to  settle  the    dispute.      Publicity 
"  '  may  be  excluded  for  the  whole  or  pari  of  the  pro- 
"  '  ceedings,  but  in  every  case  the  verdict  must  be  given 
"  '  in  public.     In  so  far  as  publicity  is  excluded  from 
"  '  the  proceedings,  the  publication  of  those  proceedings 
"  '  is  also  forbidden.'     It  will  be  seen  that  the  advisa- 
"  bility  of  conducting  any  proceedings  in  private  lies 
"  within  the  jurisdiction  of  the  court.    The  publication 
"  in  the  press  of  any  such  proceedings  is  punishable 
"  under  section  309   of  the  Austrian  Penal   Code  by 
"  imprisonment  from  one  to  three  months.     Any  pro- 
"  ceedings  not  conducted  in  private  may  be  published 
"  without  re^riction  in  the  press."     Then  St.  Peters- 
burg.    He  acknowledges  the  inquiry :    "I  am  informed 
"  that  the  Russian  Penal  Code  (Article  1038,  Volume 
"  XV.  of  the  Corps  des  Lois),  and  the  Press  and  Censure 
"  Statute  (Article  78,  Volume  XIV.  of  the  Corps  des 
"  Lois),  forbid  the  publication  of  all  reports  of  pi-o- 
"  ceedings  which   are   conducted   in  camera.     As  the 
"  proceedings  of  the  ecclesiastical  consistories,  to  whom 
"  jurisdiction  in  divorce  cases  is  assigned  and  conducted 
"  in   camera,   it   follows   that   the  publication  of  any 
"  details   in   divorce   proceedings   constitutes  a  penal 
"  offence.     With  regard  to  other  matrimonial  cases,  it 
"  is  enacted  by  Article  325   of  the  Code  of  Civil  Pro- 
"  cedure  that  suits  for  the  maintenance  of  illegitimate 
"  children  should  be  held  in  camera.     Lastly,  in  virtue 
"  of  Article  325  of  the  Code,  the  tribunal  may  decide 
"  that  proceedings  be  held  in  camera  if  it  considers  that 
"  publicity  would  be  prejudicial  to  religion,  order,  and 
"  pubKc  morals,  and,  according  to  Article  326,  the  same 
"  procedure  may  be  followed  if  the  two  parties  to  the 
"  suit  express  a  desire  to  that  effect,  and  if  the  tribunal 
"  consider  it  admissible.     In  all  these  cases  the  fact  of 
"  proceedings  being  held  in  camera  makes  it  illegal  for 
"  the  public   press   to  publish   any   details  of  them." 
Then  Paris — I  do  not  think  I  need  read  that.     It  sets 
out  that  particular  section  of  the  Code.     It  also  adds 
this  :  "  That  in  all  civil  causes  the  courts  and  tribunals 
"  may  prohibit  the  report  of   the  proceedings.     Such 
"  prohibition  shall  not  be  apphcable  to  the  judgments 
"  which   may   always   be   published.      It   is   similarly 
"  forbidden    to    report    the   private    deliberations    of 
"  the   jury  or  of  the   courts    and    tribunals.      Every 
"  infraction   of  these   provisions   is   punishable    by   a 
"  fine  of  from    100   francs   to    2,000   francs."      Then 
Brussels — I  need  not   read  the  formal   parts  :  "  I  am 
"  informed   by    the   legal   adviser    to    His    Majesty's, 
"  Legation  that  there  are  no  special  laws  or  regulations 
"  in  Belgium  on  this  subject.      The  press  being  free, 
"  any  journalist  may  report  what  is  said  in  open  court' 
"  though  if  the  report  is  incon-ect  the  damaged  party 
"  can  bring  an  action  against  the  paper.     As  a  i-ule 
"  the  Belgian   press    does   not   report   divorce    cases 
"  unless  they  present  a  real  and  special  public  interest, 
"  and  even  then  the  names  are  not  mentioned.     The 
"  witnesses   in   Belgian   divorce   cases    are    heard   in 
"  camera,  and  therefore  no  report  of  their   evidence 
"  can  get  into  the  press  unless  a  lawyer  gives  it,  which 
"  is  entirely  against  the  etiquette  of  the  bar,  and  there 
"  is  believed  to  be  no  instance  of  such  a  thing  happen- 
"  ing.     I  should  point  out  that  divorces  are  frequently 
"  granted  in  Belgium  for  incompatibility  of  temper  or 
"  by  mutual  consent,  and  these  cases  being  undefended 
"  give  no  opportunity  for  pi-ess  reports."    Then,  Berne 
Switzerland.      That    is    in    French.      He    says    this '• 
"There  does   not   exist   in   Switzerland,   according  to 
"  our  knowledge,  any  disposition  speoiaUy  concerning 
"  the  reports  in  the  press  in  cases  or  affairs  of  divorce 
"  These  cases  are  naturally  restrained  by  the  fact  that 
"  in  most  of  the  places  affairs  of  this  nature  are  not 
"  pubhshed.     Such  is  the  case  in  the  following  places  " 
Then  he  mentions  Zurich,  Glaris,  BaleviUe,  and  so  on 
According  to  the  Code  Civil,  on  the  12th  March  1900 
there  can  be  a  shut  door  on  the   demand  of  one  of  th ' 
parties  when  it  is   concerning  a  dispute  between  hus^ 
band    and    wife    or    between    pai-ents    and    chUdre 


•  Besides,   in    all    the    cantons    there 


IS   a   principle 


"  excluding  publicity  of  anything  that  can  offend 
"  pubhc  morals.  Then,  there  is  the  Hague  •  "  No 
"  provisions  exist  in  the  Netheriands  of  the  natilre 
"  mdicated.     Matters  concerning  divorce  and  separa 
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"  tion  are  dealt  witli  in   closed   doors,    so  that  it   is 

"  impossible  to  publish  reports  of  the  proceedings  in  the 

"  press."     The  last  is  Madrid :  "  Ciyil  divorces  are  very 

"  rare  in  Spain,  and  there  are  no  special  rules  regarding 

"  the  publication  of  proceedings  connected  with  them. 

"  Generally   speaking,   the    newspapers    may   publish 

"  anything   they   hear   in  the   public   sessions  at  the 

"  law  courts,  but  if  the  president  of  the  court  thinks 

"  that  anything  not  fit  for  publication  is  about  to  take 

"  place,  he  may  close  the  court  and  further  proceedings 

"  remain  secret.     In  ecclesiastical  courts  divorce  cases 

"  are  generally  heard  with  closed  doors."     That  is  all 

we  have  at  present.     Others  shall  be  handed  in  as  they 

come.     I   should   like  to  di-aw   attention  to   one  Act 

which  the  Colonial  Office  has  sent  us  which  deals  with 

this  point.     It  is  the  latest  New  Zealand  Act.     This, 

it  wiU  be  seen,  contains  a  claiise,  section  66  of  the 

Statute  of   1908,  No.    50:    "The  court,  may,   on   the 

"  application  of  either  the  petitioner  or  the  respondent, 

"  or   in   its    discretion,  if  it  thinks  it  proper  in  the 

"  interests  of  public  morals,  hear  and  try  any  such 

"  suit  or   proceeding   in   chambers  ;    and   may  at  all 

"  times  in  any  suit  or  proceeding,  whether  heard  and 

"  tried  in  chambers  or  in  open  court,  make  an  order 

"  forbidding  the  publication  of  any  report  or  account 

"  of  the  evidence  or  other  proceedings  therein,  either 

"  as  to  the  whole  or  any  portion  thereof ;    and  the 

"  breach    of    any   such   order   or    any   colourable   or 

"  attempted  evasion   thereof   may   be    dealt  vrith    as 

"  contempt  of  court." 

30.  Mr.  Secretary,  I  think  you  have  since  communi- 
cated v?ith  the  Colonial  Office,  and  they  have  kindly 
consented  to  look  thi-ough  the  statutes  of  all  the  other 
colonies  to  see  if  there  is  a  similar  provision  ? — All  the 
other  self-governing  colonies. 

31.  Then  I  think  you  produce  a  copy  of  the  Civil 
Judicial  Statistics  for  1907,  Part  2  ?— Tes. 

32.  And  a  copy  of  that  part  of  the  "Reformatio 
Legum  Ecclesiasticarum "  which  relates  to  divorce  ? 
—Tes. 

33.  Copied  from  the  book  at  the  British  Museum  ? 
—Tes. 

34.  And  there  is  an  BngKsh  translation  ? — Tes. 

35.  Has  that  been  circulated  ? — Tes. 

86.  Then  you  produce  a  copy  of  the  Divorce  Com- 
mission Report  of  1853.  Has  that  been  circulated  ? — 
Tes. 

37.  And  then  a  copy  of  the  County  Court  Com- 
mittee, 1908,  so  far  as  it  relates  to  matrimonial  causes  ? 
—Tes. 

38.  And  also  the  Commissioners  have  had  copies  of 
English  statutes  relating  to  the  subject  of  divorce  ? — 
Tes. 

39.  (Mr.  Bufus  Isaacs.)  I  would  like  to  ask  one 
question.  In  the  tabulated  statement  which  you  produce 
there  is  no  reference  to  the  statutes  ? — ^No,  because  I 
have  taken  it  from  Blue  Books,  and  from  the  United 
States  Book.     I  have  not  had  available  statutes. 

(Chairman.)  Might  I  say  on  that,  that  I  have  been 
through  this  myself  with  the  utmout  care  yesterday, 
and  as  far  as  I  can  make  out  it  is  substantially  accurate. 
There  are  one  or  two  shght  corrections  which  1  have 
made.  What  I  was  going  to  suggest  was  that,  perhaps, 
one  of  the  Commissioners — I  do  not  know  whether  Lord 
Guthrie  would  do  it  any  day  when  he  is  free — would 
check  it  over.  It  is  an  awful  labour,  and  it  would  take 
hom-s,  but  now  it  is  condensed  it  could  be  done  in  an 
hour  or  so.  The  Foreign  Office  book  has  collected  them 
from  the  embassies,  saying,  "  This  is  the  law.  Tou 
"  might  just  read  one  to  show  us."  Then  the  Americans 
have  done  the  same  thing  rather  more  fuUy.  The 
actual  sections  are  not  given. 

(Mr.  Bufus  Isaacs.)  The  object  of  my  question  was 
not  in  the  slightest  degree  to  throw  any  doubt  on  the 
accuracy  of  it,  but  in  order  that  one  might  ascertain  a 
little  more  fuHy  what  is  meant  by  the  various  clauses 
referred  to. 

(Chairman.)  Would  you  look  at  this  one  (handed) ; 
if  we  do  not  accept  it  in  this  way  we  shall  have  to  have 
an  expert  from  every  country.  If  you  will  just  take 
Denmark,  for  instance,  you  will  see  how  it  is  done. 

(Witness.)  That  is  a  book  I  was  unable  to  obtain. 
It  is  out  of  print. 


(Sir  Lewis  Dibdin.)  I  have  one ;  I  will  lend  it 
you. 

(Mr.  Bufus  Isaacs.)  It  may  not  be  necessary,  but 
the  whole  point  of  my  question  is  this  :  when  we  are 
considering,  as  we  shall  have  to,  at  a  later  time,  the 
causes  for  divorce  and  separation  in  other  countries  as 
compared  with  our  own,  it  does  become  necessary  to  have 
much  more  precise  information  than  we  have  here. 
For  example,  here  in  this  book  one  of  the  causes  is 
mahcious  desertion ;  insuperable  aversion.  There  must 
be  something  throwing  a  little  more  light  on  what  is 
meant  by  those  than  the  mere  statement.  My  question 
was  only  intended  to  ascertain  whether  there  was  the 
means  available  by  us  from  this  to  know  what  the 
documents  are  from  which  this  is  compiled. 

40.  (Chairman.)  Tes,  they  are  all  put  in,  I  think, 
are  they  not  ? — Tes. 

(Chairman.)  And  they  have  been  kept  in  a  bundle 
together  so  that  if  you  want  to  find  out  what  any 
particular  Code  means,  the  Secretary  will  turn  it  up 
for  you. 

(Mr.  Bufus  Isaacs.)  That  was  the  whole  object  of 
my  question, 

(Sir  Lewis  Dibdin.)  I  do  not  think  more  detail  does 
exist  than  "  insuperable  aversion."  The  terms  are  very 
vague. 

(Witness)  I  have  only  referred  to  the  material 
— not  to  the  statutes. 

(Mr.  Bufus  Isaacs.)  1  have  no  doubt  the  words  are 
used  from  the  Code.  The  Secretary,  as  a  lawyer,  would 
have  used  the  words. 

(Witness.)  1  am  using  the  words  from  the  Blue 
Book. 

(Mr.  Bufus  Isaacs.)  Tes,  and  the  same  word  would 
be  used  in  the  Code,  but  there  may  be  something  that 
will  throw  a  Uttle  fight  on  how  those  words  are  interpreted 
by  the  courts. 

(Chairman.)  Let  us  look  at  France  and  see  what 
that  says. 

(Mr.  Bufus  Isaacs.)  It  does  not  use  those  words.  I 
think  No.  5  of  "  France  "  would.  It  is  not  such  a  good 
instance,  because  the  words  are  not  so  vague,  but 
at  the  same  time  "  Condemnation  of  either  to  an 
"  afflictive  or  degrading  punishment." 
(Chairman.)  That  is  judicial  sentence. 
(Mr.  Bufus  Isaacs.)  Tes,  it  means  that  simply,  but 
there  there  is  the  Code,  and  one  could  find  out. 

(Chairman.)  If  we  had  a  lawyer  from  each  place 

(Mr.  Bufus  Isaacs.)  I  am  not  suggesting  that. 
(Chairman.)  Might  we  take  one — ^take  Austria. 
(Mr.  Bufus  Isaacs.)  Tes,  the  same  thing.     That  is 
one  I  gave  as  an  instance :  "  Mahcious  desertion  and 
"  insuperable  aversion." 

(Chairman.)  Let  us  see  what  the  words  are  in  the 
two  places  we  get  that  from.  One  is  the  term  of  the 
Act  of  Parliament  and  the  other  is  the  American  book. 
(Witness.)  Is  that  Protestants,  Mr.  Isaacs  ? 
(Mr.  Bufus  Isaacs.)  Tes,  the  words  used  are : 
"  Insuperable  aversion,"  as  both  parties  request  a 
divorce.     Those  ai-e  the  words  in  the  Blue  Book. 

41.  (Chairman.)  What  is  the  American  book.  Just 
take  Austria,  as  it  is  stated  there  ? — It  is  in  grouj)s 
instead  of  separating,  as  the  Blue  Book  does,  the 
religions  into  separate  heads,  Greeks,  Protestants,  and 
so  on.  It  groups  them  all  under  non- Catholic,  and 
then  it  gives  "  insuperable  aversion  "  ;  not  necessarily 
a  matter  on  account  of  which  both  parties  desire  a 
dissolution  of  the  marriage. 

42.  This  is  only  a  sort  of  guide.  Might  I  ask,  in 
framing  this  epitome,  have  you  noticed  that  most  of 
the  foreign  countries  require  the  tribunal,  prior  to  the 
suit  proceeding,  to  use  its  utmost  efforts  to  effect  a 
reconciliation  ? — That  is  so. 

43.  (Judge  Tindal  Athinson.)  In  the  statistics  we 
have  is  it  shown  what  the  percentage  of  divorce  to 
mamage  is  ? — Sir  John  MacdoneU.  will  deal  with  that. 

44.  (Lord  Guthrie.)  Might  I  ask,  Mr.  Secretary,  in 
the  statistics  for  England  they  are  brought  up  to  1908. 
Are  the  1909  not  available  ? — I  do  not  think  so. 

45.  Not  yet? — No;  Sir  John  wiU  be  able  to  give 
your  Lordship  an  answer  to  that  question. 

A  2 
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The  following  is  the  analysis  prepared  and  put  in  by  the  witness  : — 

Analysis  op  Ditobcb  Laws. 
(a)  Ev/ropean. 


Austria 


Belgium 


Bulgaria 


Defences  in  addition  to 
Traverse. 


Catholics 


Protestants. 

1.  Adultery      - 

2.  Malicious  desertion. 

3.  Condemnation  for  crime 

4.  Immoral  habits    - 

5.  Infectious  diseases 

6.  Illtreatment,      threats, 

serious  vexations. 

7.  Unconquerable  aversion 


Jews. 

1.  Mutual  consent   ■ 

2.  Adultery  of  wife 


1.  Adultery  of  wife. 

2.  Adultery  of  husband  if  he 

shall  have  kept  his  mistress 
in  the  common  residence. 

3.  Violence     endangering     life 

(exces). 

4.  Cruelty  (sivices)  -  -  - 

5.  Grave     indignities     (injures 

graves). 

6.  Sentence  of  one  of  the  parties 

to  an  infamous  punish- 
ment involving  loss  of  civil 
rights. 

7.  Mutual  and  unwavering  con- 

sent of  the  parties  expressed 
in  manner  prescribed  by 
law. 


(a)  Recrimination. 
(6)  Express    or    tacit    renun- 
ciation. 


Remarks. 


Separation  only. 


As   to    7,  after   separation   has 
been  tried  and  found  useless. 


Reconciliation 
to— 

(a)  Cause  of  action. 
(6)  Petition. 


subsequently 


1.  Adultery     -         -         .         . 

2.  Cruelty. 

3.  Thi-eat    or    designs    against 

life  of  consort. 

4.  Absence  of  husband  for  four 

years — 

(a)  if  whereabouts  un- 
known; 

(6)  if  whereabouts  known, 
without  sending  wife  means 
of  support. 

5.  Impotence. 

6.  Insanity,  epilepsy,  idiocy,  or 

syphilis  supervening  after 
marriage,  and  incurable. 

7.  Sentence  to  severe  or  degrad- 

ing punishment  for  theft, 
fraud,  embezzlement,  or 
homicide. 

8.  Unsubstantiated    charge    of 

adultery  made  by  one 
against  the  other. 

9.  Unnatural  crime  of  husband 

against  wife. 

10.  Restraint       on       religious 

liberty. 

11.  Drunkenness — 

(a)  if  squandering  pro- 
perty ; 

(6)  if  leading  dissolute 
life. 


The  State  Attorney  watches 
every  case,  and  may  contest 
same  if  so  disposed. 

Separation  permitted  on  same 
grounds  as  divorce,  but  when 
the  separation  of  persons  pro- 
nounced for  any  other  cause 
than  that  of  adultery  of  wife 
shall  have  continued  for  tixee 
years,  the  respondent  may 
demand  divorce,  which  must 
be  granted  unless  petitioner 
agrees  to  cessation  of  separa- 
tion. 


Separation  not  allowed  by  law 
of  the  Orthodox  Greek  Church. 

Court  must  attempt  reconcilia- 
tion. 
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Country. 


Bulgaria — 
cont. 


Denmark 


France 


German 
Empire. 


Greece 


Causes. 


Defences  in  addition  to 
Traverse. 


12.  Abandonment  of  the  hus- 
band by  the  wife  or  driving 
him  from  his  home  with- 
out sujfflcient  grounds, 
followed  by  refusal  for 
three  years  to  live  with 
him  ag-ain. 


(a)  Judicial. 

1.  Adultery      -         .         -         - 

2.  Bigamy, 

3.  Desertion. 

4.  Impotence. 

5.  Leprosy   and    certain   other 

diseases. 

6.  Absence  for  five  years  where 

presumption     is    absentee 
dead. 

7.  Imprisonment  for  life. 


(b)  Administrative. 

1.  Insanity 

2.  Separation  for  three  years. 

3.  Sentence  of  three  years. 


Remarks, 


(a)  Recrimination 

(b)  Condonation. 

(c)  Connivance. 


1.  Adultery     -         -         .         - 

2.  Violence     endangering    life 

{exces). 

3.  Cruelty  (sevices). 

4.  Grave     indignities     [injures 

graves). 

5.  Condemnation   of   either   to 

an  afflictive  or   degrading 
pTinishment. 


(a)  Absolute. 

1.  Adultery      .         .         -         - 

2.  Bigamy. 

3.  Crime  against  nature. 

4.  Attempt  on  life. 

5.  Malicious  desertion  for  one 

year. 

6.  Insanity  of  three  years'  dura- 

tion, destroying  intellec- 
tual communion  between 
parties,  and  holding  out  no 
hope  of  recovery. 


(b)  Discretionary. 

Grave  violation  of  marital 
duties. 

Dishonourable  or  immoral 
conduct  rendering  martial 
relations  so  strained  that 
continuance  of  marriage 
ought  not  to  be  expected. 


(a)  Husband's  Petition. 


[a)  Connivance*    - 
(6)  Condonation.* 

(c)  Reconciliation. 

[d)  Death  of   one   before  de- 

cree. 


(a)  Connivance  of  plaintiff  as 

to  1,  2,  3  (a). 
(6)  Condonation. 

(c)  Delay  of  over  six  months 

after  knowledge  of  offence. 

[d)  Lapse   of   10   years   from 

offence. 


1.  Adultery     .         -         -         - 

2.  Attempt  on  liie  of  husband. 
Non-disclosure  of  knowledge 

of  plot  against  his  life. 
Non- disclosure    to    husband 
of  knowledge  of  conspiracy 
against  Sovereign. 


3. 


Especially  in  reference  to  1. 

As  to  3,  if  malicious,  after  three 
years;  if  simple,  i.e.,  absence 
without  known  or  apparent 
cause,  after  seven  years. 


Separation  granted  by  Minister 
of  Justice,  usually  on  grounds 
for  divorce,  and  he  may  sub- 
sequently grant  divorce. 

The  prosecuting  attorney  may 
contest  every  case. 

Separation  permitted,  but  where 
separation  is  continued  for 
three  years,  converted  as  a 
right  into  divorce  on  applica- 
tion of  either  party.  (Code 
Civil,  Art.  310.)  The  Court 
may  order  that  the  case  be 
heard  in  camera. 

Publication  in  press  of  divorce 
trials  prohibited  under  penalty 
of  fine  from  100  to  2,000 
francs.  (Code  Civil,  Art. 
239.) 

Separation  allowed  on  same 
ground,  but  on  demand  of 
defendant  decree  of  divorce 
must  be  granted. 

Public  Prosecutor  must  be 
officially  notified — may  inter- 
vene. 

Cases  tried  in  camera  on  motion 
of  one  party  or  by  order  of 
court  for  special  reasons. 

The  Court  is  to  attempt  I'econ- 
ciliation. 


Bishop  must  attempt  recon- 
ciliation ;  on  failure,  sends  case 
to  civil  court. 


See  p.  357  of  the  Special  Eeports  of  the  Census  Office— Marriage  and  Divorce  1867-1906. 
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Country. 


Greece — eont. 


Hungary 


Ireland 


Italy 


Netherlands 


Norway 


Portugal 


Causes. 


5.  "Without  husband's  consent, 

staying  the  night  at  another 
house  except  the  house  of 
pai-ents. 

6.  Without  husband's  consent, 

attending  races,  theatres, 
or  sports. 

7.  Agaiast  husband's  wish,  at- 

tending dinners  or  bathing 
in  the  company  of  men. 

8.  Procuring  abortion. 

(b)   Wife's  Fetition. 

1.  Conspiracy  against  the  Sove- 

reign or,  being  aware  of  one, 
not  denouncing  it. 

2.  Attempt     on     life    of    wife 

or,  being   aware    of    plots 
against   it,   not  disclosing^ 
them  to  her  or  undertak- 
ing to  prosecute. 

3.  Endeavouring     to      procure 

adultery  by  her. 

4.  False  charge  of  adultery. 

5.  Adultery  in  the  home. 

6.  Persistent   adultery    in    the 

same  town. 

7.  Impotence. 


(a)  Absolute. 

1.  Adultei-y     -         -         .         . 

2.  Crime  against  nature. 

3.  Bigamy. 

4.  Malicious  desertion. 

5.  Attempt  upon  life  or  serious 

maltreatment  endangering 
safety  or  health. 

6.  Sentence    of    death   or   five 

years'  imprisonment. 


(b)  Discretionary. 

1.  Wilful  violation   of  marital 

obligations  other  than  the 
above. 

2.  Attempt  to  induce  a  child  of 

the   family  to   a  criminal 
act  or  immoral  life. 

3.  Stubborn  persistence  in  im- 

moral life. 


Defences  in  addition  to 
Traverse. 


Remarks. 


{a)  Connivance  j     - 
(6)  Condonation, 
(c)  Certain  periods  of  limita- 
tion. 


Separation  permitted. 

Court  must  make  attempt  at 
reconciliation,  and  before 
granting  divorce,  order  a 
separation  unless  no  chance 
of  reconcihation. 

Representation  by  counsel 
compulsory. 


1.  Adultery      -         .         .         . 

2.  Malicious   desertion  for  five 

years. 

3.  Sentence    to     imprisonment 

for  at  least  four  years. 

4.  Grave    injuries   or   iU-treat- 

ment  endangering  life. 


(a)  Condonation     - 
(6)  In   case    of    2,   return   of 
absentee  before  decree. 


attempt    recon- 


be 


Court     must 
ciliation. 

AU  suits  heard  in  camera. 

Public    Prosecutor     must 
present. 

Separation  permitted,  which 
after  five  years,  if  both  parties 
wish,  may  be  converted  into 
divorce. 

JVofo.— Since  the  preparation  of  this  synopsis,  which  gave  the  former  law,  the  Commi=!=.ir.r,  T,„c 
received  a  copy  of  a  new  law  of  20th  August  1909,  a  translation  of  which  ma^  by  Lord 
Salvesen,  and  of  an  explanatory  letter  obtained  by  him,  wUl  be  found  in  Appendix  V.,  page  43 

See  Foreign  Office  Return  for  law  of  1910,  Appendix  XXII.,  page  152. 


Separation  only. 


Separation  only. 
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Country. 

Causes. 

Defences  in  addition  to 
Traverse. 

Remarks. 

Roumania    - 

1.  Adultery      .         -         .         . 

2.  Abuse,  injm-ies,   or  ill-treat- 

ment. 

3.  A  sentence    to  hard    laboiu* 

or  to  imprisoTiTrient. 

4.  Attempt  on  life  of  other  or 

failure  to   warn  other    of 
such     attempt     by   third 
party. 

5.  Mutual  consent    of    parties 

in  manner    prescribed    by 
law. 

No  separation. 

B/USBia 

Bussian  Church  and  Old 
Believers. 

1.  Adultery      -         -         .         - 

(a)  Recrimination  - 

No  separation. 

2.  Bigamy. 

(6)  As  to  3,  only  after  three 

Grounds  1,    3,  4,  and  5  appa- 

3. Impotence. 

years  of  marriage. 

rently    apply  to   all    Russian 

4.  Absence  for  five  years  with- 

(e) Under   5,  right   of   action 

citizens. 

out  news. 

lost     by     accompanying 

5.  Condemnation  to  loss  of  civil 

guilty  party  into  exile. 

rights,  involving  deporta- 

tion. 

*6.  Entrance    of    both    parties 

into  a  religious  order  where 

no  children  needing  care. 

*7.  Conversion  of  a  non-Chris- 

tian to  the  Bussian  Church, 

provided  he  or  his  consort 

desires  the  dissolution. 

Lutherans. 

1.  Adultery. 

2.  Concealed   loss   of   virginity 

of  wife  before  marriage. 

3.  Attempt  to  poison. 

4.  Five  years'  desertion. 

5.  Incompetence     and     repug- 

nance   to    marital     inter- 

course. 

6.  Refusal    to    fulfil    conjugal 

duties. 

7.  Incurable  infectious  disease. 

8.  Madness. 

9.  Depravity  of  life. 

10.  Cruelty  and  offensive  treat- 

ment. 

11.  Attempted  dishonour. 

12.  UriTiatural  propensities. 

13.  Grave      crimes      involving 

sentence    of    death    or   a 

punishment    in    substitu- 

tion. 

14.  Penal  exile. 

Jews. 

Granted    by   the   Rabbi   on   a 

large  number  of  grounds  based 

on  Mosaic   law.     Even  those 

usually  enumerated  cannot  be 

treated  as  exhaustive. 

Scotland 

1.  Adultery     .         -         -         - 

(a)  Connivance 

Judicial  separation   for   1    and 

2.  Malicious  desertion  for  four 

(6)  Condonation. 

2,     and     statutory     ha,bitnal 

years. 

(c)  Collusion. 

drunkenness. 
Lord  Advocate  may  intervene. 

Spain 

. 

"■         -         - 

Separation  only. 

Sweden 

(a)  Judicial. 

1.  Adultery     -         -         -  _      - 

(a)  Recrimination  - 

Separation  permitted. 

2. — (a)  Illicit  intercourse  with  a 

(6)  CoTiTiivance. 

third  party  after   be- 

(c) Condonation. 

trothal. 

(d)  Collusion. 

(b)  Intercourse  of  wife  with 

(e)  As    to    1,    delay  of    over 

third  party  before  be- 

six months  after  knoW' 

trothal. 

ledge  of  offence. 

*  See  p.  384  of  the  Special  Eeports  of  the  Census  Oflace— Maixiage  and  Divorce  1867-1906. 
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Country. 


Sweden — 
cont. 


Switzerland 


Causes. 


3.  Malicious  desertion  for  one 

year,  provided  absentee 
has  left  kingdom. 

4.  Absence  without  news  for  six 

years. 

5.  Attempt  on  hfe  of  petitioner. 

6.  Bodily  incapacity. 

V.  Concealment  of  an  incurable 
contagious  disease. 

8.  Sentence   of    life   imprison- 

ment. 

9.  Insanity     of     three     years' 

dui-ation  and  pronounced 
incui-able. 

(b)  Royal  Prerogative. 

1.  Condemnation   to    death   or 

civil  death. 

2.  Condemnation      for      gross 

ofEence  or  one  involving 
temporary  loss  of  civil 
rights. 

3.  Imprisonment  for    at    least 

two  years. 

4.  Prodigality,  drunkenness  or 

violent  disposition. 

5.  Irreconcilable   aversion    and 

hate  lasting  after  one  year's 
separation. 
1.  Adultery     -         -         -         . 
2. — (a)  Attempt  on  life. 
(6)  Cruelty  {sevices). 
(c)   Grave    indignities    {in- 
jures graves). 
3. — (a)  Infamous  crime. 

(6)  Base  conduct  rendering 
married  life  unbearable 

4.  Malicious  desertion  for  two 

years. 

5.  Insanity   rendering   married 

life  impossible,  and,  after 
three  years'  duration,  pro- 
nounced incurable. 

6.  Conduct   rendering   married 

life  unbeai-able. 


Defences  in  addition  to 
Traverse. 


Remarks. 


(/)  As  to  9,  conduct  {e.g., 
cruelty)  conducing  or 
aggravating. 


(b)  not  necessarily  exhaustive. 


{a)  Connivance       ... 

(6)  Condonation. 

(c)  Action  not  brought  within 
six  months  of  knowledge 
of  ofEence.  In  any  event 
five  years'  limitation. 


Separation  permitted,  but  one 
of  the  parties  can  demand  a 
divorce,  or  an  ending  of  the 
separation,  if  reconciliation 
does  not  take  place  (as  of  right 
after  three  years). 

As  to  4. — ^Action  can  only  be 
brought  after  six  months  from 
decree  calling  on  absentee  to 
return 


(b)   Colonies  othSr  than  Canada. 


Cape  Colony 

1.  Adultery      .... 

2.  Malicious  desertion. 

3.  Uimatural  crime. 

4.  Perpetual  imprisonment. 

5.  Absence  without  news  for  five 

years. 

6.  Refusal  of  marital  rights. 

(a)  Collusion 

(b)  Recrimination. 

(c)  Condonation. 

Separation  allowed. 

Natal 

1.  Adultery      -         .         .         . 

---... 

Attorney-General    may 
vene. 

2.  Malicious  desertion  for  not 

less  than  18  months  before 

Separation  allowed. 

Nevrfound- 

None. 

land. 

New    South 

(A)  On  husband's  petition : — 

As  in  England 

Separation  allowed. 

"Wales. 

1.  Adultery. 
(B)  On  wife's  petition : — 

1.  Adultery  (a)  if  husband 
domiciled  in  the  colony 
when  the  suit  is  insti- 
tuted; or  (5)  such  adul- 
teiy  is  incestuous  or  is 
coupled  with  (i)  bigamy, 
or  (ii)  cmelty,    or  (iii) 
desertion  without  rea- 
sonable cause  or  excuse 
for  three  years  or  up- 
wards. 

MINUTES   OF   EVIDENCE. 
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\_Gmiihmed. 

Country. 

Causes. 

Defences  in  addition  to 
Traverse. 

Remarks. 

New    South 
Wales — 
cont. 


New  Zealand 


Queensland  - 


South    Aus- 
tralia. 


(0)  By  person  domiciled  three 
years : — 
1.  Malicious    desertion    for 

thi-ee  yeai's. 
2 — (i)  Husband  during  three 
years  habitual  di'unkar  d, 
and  has  left  wife  with- 
out means  of  support, 
or  has  been  guilty  of 
cnielty. 
(ii)  Wife  during  three 
years  a    '   habitual 

drunkard,  and  has 
neglected  domestic 

duties  or  rendered  her- 
self unfit  to  discharge 
them. 

3.  Imprisonment   for  three 

years  under  commuted 
sentence  for  a  capital 
crime,  or  under  sen- 
tence of  seven  years  or 
upwards. 

4.  Conviction   for    attempt 

to  murder  or  inflicting 
grievous  bodily  hai-m. 

5.  Repeatedly       assaulting 

and  cruelly  beating. 

6.  Husband    been    in    last 

five  years  frequently 
convicted ;  has  had 
three  years  in  aggre- 
gate, and  has  habitually 
left  wife  without  means 
of  support. 

(A)  On  petition  of  person  domi- 

ciled two  years : — 

1.  Adxdtery         .         .         - 

2.  Malicious    desertion  for 

five  years. 
3. — (i)  Husband  habitual 
drunkard  f  or  fouryears, 
and  has  left  wife  with- 
out means  of  support ; 
or  has  been  guilty  of 
cruelty, 
(ii)  Wife  a  habitual 
drunkard  for  four 
years,  and  has  neglected 
domestic  duties  and 
rendered  herself  unfit 
to  discharge  them. 

4.  Sentence  for  seven  years 

for  attempt  on  life  of 
petitioner  or  child. 

5.  Murder  of  child  of  peti- 

tioner or  respondent. 

6.  Limatio  for  10  years  and 

TonHkely  to  recover. 

(B)  Wife  may  also  petition  on 

grounds      same      as     in 
England. 

Substantially     the      same     as 
England. 


Substantially  the   same   as  in 
England. 


(a)  Petitioner's  conduct  con- 
ducing, but  no  recrimi- 
nation. 

(6)  Connivance. 

(c)  Condonation. 

{d)  Collusion. 


Separation  allowed. 

Court  may  hear  in  chambers. 

Coui-t  may  forbid  publication 
of  reports;  any  attempted 
evasion  contempt  of  court. 

Attorney- General  or  Solicitor- 
General  may  intervene. 


(a)  Connivance. 

(6)   Uncondoned,    adultery     of 

petitioner. 
(a)  Condonation. 
{d)  Unreasonable  delay, 
(e)   Uncondoned  cruelty. 
(/)  Malicious  desertion. 
(g)  Neglect  or  conduct  which 

has  conduced. 


Court  may  hear  in  chambers. 
Court  may  prohibit  publication 

of  reports. 
Separation  allowed. 

Separation  allowed. 
These  defences,  except  (a),  not 
absolute  but  discretionary. 
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Country. 

Causes. 

Defences  in  addition  to 
Traverse. 

Remarks. 

Tasmania     - 

Substantially      the      same     as 
England. 

Sepajation  allowed. 

Yiotoria 

(A)  As  in  England  - 

Petitioner's  ovm  habits  or  con- 

Separation allowed  (semhle). 

(B)  Anyone      domiciled      two 

duct  inducing  or  contributing 

These     defences     are     discre 

years  : — 

to  the  oSence  complained  of. 

tionary. 

1.  Adultery  of  husband,  if — 

(o)  in  common  home;  or 

(6)  aggravated  by  con- 

duct or  circumstances ;  or 

(c)   repeated. 

2.  Desertion  for  three  years. 

3 — (i)  Husband  during  three 

years   habitual   drunk- 

ard, and  has  left  wife 

without       means       of 

support ;    or   has  been 

guilty  of  cruelty. 

(ii)  Wife      during      three 

years  a  habitual  drunk- 

ard and  has  neglected 

domestic  duties  or  ren- 

dered  herseK  unfit  to 

discharge  them. 

4.  Imprisonment  for  three 

years  under  commuted 

sentence  for  a  capital 

crime,    or   under    sen- 

tence of  seven  years  or 

upwards. 

5.  Conviction    within     one 

year      previously     for 

attempt  to  murder  or 

inflicting            grievous 

bodily  harm. 

6.  Repeatedly       assaulting 

and     cruelly     beating 

petitioner. 

7.  Husband  been  in  last  five 

years   frequently    con- 

victed,  barS   had   three 

years  in  aggregate  and 

has  habitually  left  wife 

without  means  of  sup- 

port. 

Western 

Same  as  in  England 

Australia. 

1 

(c)  Canada. 
by  Act  of  Canadian  Parhament  in  Quebec,  Ontario,  Manitoba,  and  North- West 


Grounds :  adultery, 
Grounds :  adultery, 


Legislative  divorce,  i.e. 
Ten-itories. 

Nova  Scotia. — Court  for   divorce  and  matrimonial  causes  similar  to  that  in  England, 
impotence,  cruelty,  consanguinity. 

New  Brunswick. — Court  for  divorce  and  matrimonial  causes  similar  to  that  in  England, 
impotence,  consanguinity.     (No  decree  on  ground  of  adultery  to  affect  legitimacy  of  issue.) 

British  Columbia. — Supreme  Court  has  assumed  all  powers  of  English  Divorce  Court. 

Prince  Hdward's  Island. — Court  composed  of  Lieutenant-Governor  and  five  or  more  members  of  his  Council. 
Grounds:  adultery,  impotence,  consanguinity. 

Mr.  Alfebd  Mtjsgkavb  called  and  examined. 


46.  (Chairman.)  Ton  are  one  of  the  registrars  of 
the  principal  Probate  and  Divorce  Registry  ? — Yes. 

47.  Although  you  are  not  the  senior,  and  Dr. 
Pritohard  is,  I  think ;  you  have  in  fact  been  a  Ignger 
time  in  the  registry,  though  not  a  longer  time  a 
registrar  ? — Tes. 

48.  Tou  have  practically  spent  your  life  in  the 
registry  ? — The  greater  part  of  it. 

49.  That  is  since  1872  ?— Tes. 

50.  Has  it  been  one  of  your  duties  since  1893,  when 
you  were  appointed  registrar,  to  tax  divorce  bUls  of 
cost  P — Tes. 


51.  Have  you  caused  search  to  be  made  among  the 
taxed  bills  of  costs  to  see  if  you  could  classify  them  at 
all  ? — Tes,  I  have  looked  at  hundreds  of  bills  of  costs. 

62.  Have  you  found  you  could  not  classify  them  ? 
— No,  I  could  not. 

53.  Are  you  able  to  give  us  any  rough  idea  of  the 
costs  in  xmdefended  cases  ? — In  simple  undefended 
cases  the  costs  would  vary  as  a  rule  from  40Z.  to  60L, 
so  far  as  the  taxed  costs  are  concerned,  as  I  only  know 
the  result  of  taxation  where  bills  come  before  me  as 
a  taxing  master. 
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5-t.  Where  the  co-respondent  lias  been  condemned  ? 
— Where  the  co-respondent  has  been  condemned ;  or 
where  the  husband  has  been  condemned  when  the  wife 
is  the  petitioner. 

55.  Could  you  sepai-ate  that  at  all  into  London  and 
country  ? — Not  with  regard  to  sample  bills.  I  can  give 
a  sort  of  genei'al  statement  as  to  what  the  extra  costs  of 
country  witnesses  coming  up  to  London  are. 

56.  Perhaps  we  can  get  it  in  that  way.  What  is  a 
rough  estimate  of  the  ordinary  cost  ? — That  I  coul4 
not  give  in  figures,  because  it  depends  on  the  nature  of 
the  witnesses.  The  witnesses  in  London  or  some  pliice 
near  London  might  lie  expensive  witnesses,  like  a 
doctor  or  any  professional  witness. 

57.  But,  taking  it  roughly,  what  is  the  ordinary 
average  cost  of  an  undefended  case  in  London  P — That 
I  cannot  give  as  an  average  because  they  vary  so 
extremely ;  they  go  from  801.  up  to  3002.  or  -iOOZ. 

58.  But  can  you  give  anything  like  an  approximate 
TTiiniTmnn  ? — The  minimum  might  be  very  slightly  in 
excess  of  the  cost  of  an  imdef ended  case,  about  501., 
I  should  say. 

59.  I  was  asking  about  an  undefended  case  ? — Oh, 
undefended  cases  ?  I  have  brought  a  sample  of  an 
extremely  small  case  which  was  taxed  down  to  28Z.  ; 
that  is  the  smallest  case  I  coiild  find,  which  is  not  a 
pauper  case. 

60.  What  is  the  sort  of  average  minimum,  would 
you  say? — The  average  minimum  of  an  undefended 
case  would  be  about  401.  to  45Z. 

61.  That  is  a  London  case  ? — ^Tes. 

62.  Can  you  tell  me  how  that  compares  with  a  case, 
say,  where  the  witnesses  come  from  Lancashire  or 
Yorkshire  ? — Assuming  that  the  witnesses  were  exactly 
the  same  class  of  witnesses  as  in  that  case,  any  extra 
cost  of  coming  from  Lancashire  would  be  the  travelling 
expenses  and  the  hotel  expenses  for  two  or  three  days  ; 
the  other  charges  would  be  the  same. 

63.  Are  you  able  to  put  that  into  figures  at  all 
as  compared  with  the  401.  or  45L  you  have  just 
mentioned? — I  should  think,  as  nearly  as  possible,  it 
would  increase  it  by  121.  or  13L ;  because  the  451.  case 
I  have  mentioned  was  a  case  where  they  were  not 
expensive  witnesses  to  start  with  in  London ;  therefore 
the  extra  costs  of  those  witnesses  coming  to  London 
would  be  chiefly  the  traveUing  expenses,  and  the 
additional  costs  of  hotel  expenses,  which  would  not  be 
so  great. 

64.  If  you  get  doctors  from  the  country  it  would  be 
more  expensive? — Then  the  extra  cost  of  staying  in 
London  for  the  trial  would  make  more  difference. 

65.  In  pauper  cases,  I  believe,  only  costs  out  of 
pocket  are  allowed  ? — On  taxation  we  should  only  allow 
costs  out  of  pocket  and  some  allowance  for  clerical 
work  which  they  get  done ;  not  as  solicitors'  charges, 
but  a  few  guineas — ^four  or  five  guineas. 

66.  Could  you  give  us  a  comparison  between  a 
pauper  case  and  the  undefended  case  which  you  men- 
tioned of  a  minimum  of  401.  to  451.  in  a  case  in  London  ? 
The  allowance  would  only  be  some  91.  or  lOL 

67.  91.  or  lOZ.  less  ? — ^No,  altogether.  There  would 
be  a  sort  of  charge  for  clerical  assistance, — about  four 
or  five  guineas— and  the  costs  out  of  pocket  for  the 
witnesses,  which  would  be  small  coming  from  London ; 
it  would  not  be  above  121.  altogether. 

68.  Ton  mean  that  a  pauper  case  could  be  got 
through  ?— So  far  as  one  is  able  to  judge  from  any 
claim  put  forward  on  taxation.  They  may  have  paid 
something  themselves,  which  they  do  not  mention  to 
one. 

69.  But  you  mean  a  pauper  case,  if  it  was  a  London 
one,  would  be  got  through  for  something  like  12/.?— 
Unless  there  is  some  private  contract  with  a  solicitor 
for  payments  to  him  which  they  cannot  claim  from  the 
other  side. 

70.  Tou  are  judging  from  the  taxation  ? — Prom  the 
taxation.  The  solicitor  cannot  obtain  anything  on 
taxation. 

71  (Mr.  Bufus  Isaacs.)  Is  it  10?.  to  12Z.  ?  Tou 
said  91.  to  101.  first  ?— It  all  depends  on  the  nature  of 
the  witnesses.  If  the  witnesses  are  cheap  witnesses,  I 
should  say  about  lOZ.  in  London. 


72.  (Chairman.)  In  the  country  you  would  have  to 
add  the  costs  of  the  witnesses  coming  ? — The  costs  of 
the  witnesses ;  and  in  London,  though  it  is  a  pauper 
case  the  witness  might  be  a  doctor,  and  then  it  would 
mean  a  heavier  fee. 

73.  (Lord  0-uthrie.)  That  is  exclusive  of  counsel's 
or  solicitor's  fees  ? — No,  because  neither  solicitor  nor 
counsel  can  charge  on  taxation  ;  that  is  on  the  assump- 
tion that  the  pauper  sues  himself. 

74.  But  they  do,  in  fact,  charge  in  the  divorce 
causes — solicitor  and  counsel  ? — I  do  not  know  any- 
thing about  it. 

75.  (Chairman.)  Tou  are  speaking  entirely  of  what 
is  tsixed  ? — I  am  speaking  entirely  as  taxing  officer. 

76.  Then  may  I  ask  this  :  what  is  the  qualification 
of  a  pauper  P — Before  he  is  allowed  to  sue  as  a  pauper  ? 

77.  Tes  ? — That  goes  up  to  about  30s.  a  week ; 
anything  under  30s.  It  has  been  allowed,  I  think,  up 
to  32s.  in  special  cases.     The  general  line  is  30s.  a  week. 

78.  In  that  case  they  have  to  file  a  case  for  opinion 
of  counsel  and  get  a  certificate  that  it  is  a  proper  case  P 
—Tes. 

79.  Now,  you  have  before  you  some  bills  which  you 
can  produce  to  show  us  what  the  charges  are  ? — Tea,  I 
have  brought  four  or  five  undefended  oases.  There  is 
one  where  the  witnesses  come  up  from  Torkshire,  and 
there  is  one  near  London ;  and  I  have  two  or  three 
defended  cases,  and  the  costs  of  the  King's  Proctor's 
intervention  where  there  is  no  opposition  and  the 
petition  is  dismissed  on  motion ;  and  also  where  the 
case  is  fought  out. 

80.  Could  you  just  take  the  effect  of  them,  shortly  ? 
— The  result  is  that  they  do  not  give  any  general 
average  at  all,  as  far  as  I  can  make  out.  They  rather 
clash.  The  first  one  I  have  is  an  undefended  case 
where  the  witnesses  come  from  Torkshire,  some  from 
Rotherham,  and  some  from  Sheffield,  but  there  are 
very  few,  as  it  is  an  undefended  case,  and  the  costs  are 
taxed  at  561.  2s.  Id. 

81.  Then  the  next  one — we  can  look  at  them  after  ? 
— Then  the  next  one  is  an  undefended  case  where  the 
witnesses  are  in  London,  and  the  costs  are  taxed  at 
42Z.  3s.  lid.  Then  there  is  a  case  of  Smith  v.  Smith 
and  Lumsden — also  an  undefended  case — taxed  at 
461.  16s.  Id.  That  shows  the  sort  of  average  of  small 
cases. 

82.  (Mr.  Brierley.)  Prom  London?  — Tes,  that  is 
London.  Then  there  was  the  small  case  I  mentioned 
of  Shepherd  u.  Shepherd  and  Taylor,  taxed  at 
281.  16s.  8d. ;  and  there  is  a  case  of  Savage,  where  the 
witnesses  are  near  London  ;  and  the  costs  are  taxed  at 
68Z.  9s.  3d. 

83.  (Chairman.)  Undefended? — Undefended.  Some 
of  the  costs  are  caused  by  other  matters,  not  merely  by 
the  costs  of  hearing.  If  there  are  alimony  proceedings 
or  other  applications  that  are  pending  apart  from  the 
trial. 

84.  Perhaps  we  can  study  these  bills  ourselves. 
Then  you  said  something  about  defended  oases  ? — I 
have  one  or  two  defended  cases,  only  I  cannot  give  any 
average  of  the  costs  in  defended  cases  because  they  vary 
so  extremely.  There  is  a  bdl  of  Scott  v.  Scott  which 
is  taxed  in  two  parts  ;  that  is,  that  the  first  bill  is  taxed 
up  to  setting  down,  which  they  are  entitled  to  do  (the 
wife's  costs),  and  the  costs  of  the  hearing ;  and  the  first 
biU  is  48Z.  2s.  9d.,  and  the  second  bill,  183Z.  Is.  9d. 

85.  Can  you  give  us  any  idea  of  the  range  of  limits 
of  the  ordinary  61ass  of  defended  cases  P — Not  as  limits 
at  all. 

86.  They  vary  too  much  ? — They  vary  so  extremely ; 
from  any  sum — from  701.  they  may  go  up  to  500Z. 

87.  So  if  you  have  both  sets  of  witnesses  brought 
up  from  the  country  and  it  is  defended,  it  woidd  be 
very  costly  ? — If  there  are  a  large  number  of  witnesses  ; 
it  depends  on  the  number  of  witnesses.  If  there  ai-e 
only  one  or  two,  it  does  not  make  much  difference. 

88.  But  if  there  are  witnesses  on  both  sides  ? — If 
there  are  a  large  number  of  witnesses  on  both  sides  ; 
then  it  means  if  the  cases  are  in  the  Kst  one  or  two 
days — it  frequently  happens,  in  London,  cases  are  not 
reached — and  if  a  case  comes  from  the  country  that 
makes  a  large  expense. 
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89.  Tlien  you  said  you  had  a  case  where  the  King's 
Proctor  intervened? — I  have  two  bills  of  the  King's 
Proctor ;  one  case  where  the  intervention  is  not  opposed 
and  the  petition  is  disi  .issed  on  motion.  Those  costs 
are  practically  a  set  scile  of  costs  with  the  exception 
of  the  item  of  instructions  for  plea,  which  tabes  the 
place  of  instructions  for  brief  on  an  ordinary  taxation. 
That  varies  according  to  the  nature  of  the  case  and 
the  nnmbei-  of  the  people  they  have  to  see  and  what 
they  have  to  investigate.  But,  apart  from  that,  it  is  a 
scale  charge  which  is  practically  printed  now  and  goes 
through  as  a  mattei'  of  coui-se. 

90.  What  does  it  come  to  ? — This  bill  here  is  taxed 
at  34L,  and  that  includes  an  item  of  12  guineas  for  the 
instructions  for  plea,  and  two  guineas  and  IZ.  9s.  for 
drawing  the  case  which  they  have  to  submit  to  the 
Attorney-General.  Those  two  items  vary — the  case 
for  the  Attorney- General  and  the  instructions  for  plea. 

91.  That  is  an  intervention  which  is  not  contested  ? 
— Which  is  not  contested.  Then  I  have  another  one 
where  the  plea  was  contested,  which  amounts  to  148L  ; 
it  is  taxed  at  that.  There  is  nothing  very  special 
about  it. 

92.  (Jan  we  pretty  well  judge  for  ourselves  from 
those  bills  what  the  kind  of  expenses  that  have  to  be 
inouri-ed  are  ? — It  wlU  give  some  idea,  but  it  will  not 
give  a  very  good  average  of  figures. 

93.  Tou  say  they  cannot  be  averaged  ? — I  do  not 
think  they  can  be  got  satisfactorily.  I  could  make  out 
a  sort  of  imaginary  bill  of  costs,  if  it  is  of  any  use,  by 
taking  the  charges  which  must  occur  in  every  case,  and 
then  allowing  charges  for  London  witnesses  and  what 
the  same  would  be  some  distance  off ;  but  it  would  be 
purely  imaginary. 

94.  Shall  not  we  find  most  of  that  in  those  bills  ? — 
Not  to  make  a  comparison. 

95.  Those  are  taxed  biUs  ? — Tes. 

96.  It  does  not  show  what  the  parties  have  spent 
outside  ? — It  does  not  show  what  the  parties  have  spent 
outside. 

97.  Then  there  is  another  matter  which  you  do  not 
go  into  in  your  proof,  but  you  can  give  us  some  infor- 
mation about  it.  If  a  suit  has  to  be  started,  I  think  it 
is  started  by  petition  and  citation  ? — Tes. 

98.  Has  that  to  be  filed  in  London  P — That  has  to  be 
done  in  London. 

99.  Supposing  the  petitioner  lives  in  Yorkshire,  how 
is  he  to  do  that  ? — Either  by  the  country  solicitor  or  by 
coming  up  himseH  to  London. 

100.  Has  he  any  power  to  do  it  except  he  comes 
himself  ? — No. 

101.  Or  has  his  solicitor  to  do  it? — He  must  come 
himself  to  file  the  petition.  Afterwards  he  may  give 
an  address  for  service  in  London,  and  he  can  get  some 
friend  or  agent  to  come  afterwards  and  act  for  him,  but 
he  must  have  an  address  for  service  in  London,  and  he 
must  come  himself  in  the  first  instance. 

102.  Or  send  his  soUcitor  ? — Or  his  solicitor. 

103.  No  unprofessional  person  ? — Not  in  the  first 
instance. 

104.  Then  when  he  has  filed  it,  he  files  it  with  an 
address  for  service — for  anything  the  other  side  chooses 
to  serve  him  with  P — That  has  to  be  within  a  three-mile 
radius  from  London. 

105.  Is  that  an  addi-ess  of  himself  or  a  solicitor  ? — 
It  need  not  be  either.  It  is  an  address  where  papers 
will  reach  him,  and  which  can  be  forwarded  to  him. 

106.  Supposing  he  has  to  appear  on  a  summons  ?— 
He  has  to  come  himseK  then. 

107.  Or  a  solicitor  ? — Or  a  solicitor. 

108.  Is  there  any  other  difficulty  that  occurs  to  you 
at  the  moment  as  to  persons  in  the  country,  except  the 
expense  and  that  somebody  must  do  it  for  them  or  they 
must  do  it  themselves  ? — With  regard  to  facihtating 
business,  do  you  mean  ? 

109.  Yes  ? — It  occurred  to  me  it  might  be  of  some 
assistance  if  in  poor  cases  their  evidence  might  be  taken 
by  way  of  deposition  before  some  official,  such  as  a 
county  court  registrar  or  someone  else. 

110.  But  before  you  get  to  that,  is  there  any 
suggestion  you  have  to  make  as  to  a  poor  person 
in  the  country  getting  over  the  difficulty  of  personal 
ittendance  in  London  or  by  a  solicitor  on  a  summons 


or  the  filing  of  the  petition  P  —I  do  not  see  how  that 
can  be  done  in  London,  because  we  could  not  recognise 
unknown  people  coming  to  represent  them.  If  they 
are  not  on  the  record  acting  as  their  agent  they  must 
come  themselves.  I  do  not  think  we  could  deal  with 
anybody  else. 

111.  (Judge  Tindal  Atkinson.)  Would  there  be  any 
objection  or  difficulty  in  the  proceedings  in  certain  cases 
being  commenced  in  the  county  courts — the  petition  and 
the  citation  ? — It  is  only  a  question  about  uniformity  of 
practice,  whether  it  is  desirable  from  that  point  of  view. 

112.  That  could  be  provided  for  by  rule.  Would 
it  get  over  the  difficulty  of  the  person  having  to  attend 
in  person  or  by  a  solicitor  in  London  if  he  commenced 
proceedings  in  that  way  ? — No  doubt  it  would  in  some 
cases ;  but  there  are  some  cases  where  the  witnesses 
are  not  all  in  one  place  ;  that  is,  some  witnesses  in  one 
part  of  the  country  and  other  witnesses  in  other  parts. 

113.  I  was  not  refeiTing  to  the  examination  of 
witnesses,  but  the  petition  has  to  be  filed  P — Of  course, 
it  would  be  easier  for  the  petitioner  to  be  able  to  do 
it  in  the  place  where  he  lived. 

114.  Do  you  see  any  objection  to  itP — The  only 
objection  I  see  is  the  question  of  uniformity  of  practice. 

115.  But  that  could  be  dealt  with  by  uniform 
rule.  If  the  rules  are  uniform  they  must  be  adopted  P — 
They  are  not  always  construed  and  acted  upon  quite 
uniformly. 

116.  Can  you  tell  me  how  many  pauper  cases  in  a 
year  you  suppose  you  have  P — Oh,  very  few. 

117.  Would  they  exceed  25  P— No. 

118.  Would  they  exceed  10  ? — I  should  have  said 
about  15  or  thereabouts ;  about  that. 

119.  Now  the  costs  which  are  allowed  in  the 
Divorce  Court  are  quite  uniform.  There  are  not 
different  scales  according  to  the  position  of  the  parties. 

I  mean,  if  parties  are  extremely  wealthy ? — Then 

the  fees  are  just  the  same  if  there  are  any  fees  payable 
at  all — if  they  are  not  suing  as  paupers. 

120.  And  the  solicitors'  charges  ? — The  solicitors' 
charges  are  the  same. 

121.  [Lord  Guthrie.)  Can  you  give  any  idea  of  what 
the  necessary  outlay  would  be,  in  addition  to  the  taxed 
costs  you  mentioned  in  the  London  undefended  average 
minimum  of  451.  ;  can  you  give  an  idea  of  what  the 
necessary  additional  outlay  would  be  for  solicitors' 
charges  and  counsel's  ?  —  There  need  be  no  extra 
charges  as  an  actual  necessity  in  very  small  cases ; 
but  directly  you  get  into  a  case  which  is  not  so  simple, 
then  there  are  sure  to  be  some  extra  costs ;  conferences 
with  counsel,  and  so  on — items  not  allowed  on  taxation 
as  between  party  and  party.  But  they  are  not  so  likely 
to  arise. 

122.  (Mrs.  Tennant.)  Is  the  pauper  qualification 
based  on  the  average  earnings  over  a  certain  period 
or  the  rate  of  earnings  at  the  particular  time  ? — It  is 
on  what  we  may  assvime  they  are  going  to  earn  at  the 
present  time.  It  may  be  based  on  what  they  have  had 
the  last  few  months,  or  in  the  case  of  a  person  who 
is  at  the  pi'esent  moment  out  of  work,  we  ascertain 
what  his  average  earnings  are  while  he  is  at  work 
during  the  year.  That  would  be  based,  perhaps,  on 
the  last  two  or  three  years.  But  if  he  is  actually  in 
employment  earning  so  much  a  week  it  would  be  based 
on  his  present  means. 

123.  But  regard  is  had  to  the  fact  of  unemployment 
for  a  certain  period? — Then  we  should  go  over,  say, 
three  years  and  ascertain  what  his  average  earnings  are 
because  generally  he  is  in  some  employment  at  times, 
though  not  the  whole  year.  He  is  probably  engaged  so 
many  months  in  the  year,  and  we  should  ascertain  what 
he  earns  when  employed  and  charge  him  with  the 
average  earnings. 

]  24.  (The  Earl  of  Berhy)  I  understand  you  that  the 
cheapest  at  which  a  pauper  case  could  be  taken  would 
be  from  101.  to  12Z.  ? — Yes,  about  that. 

125.  And  that  would  be  materially  increased  if  it 
were  a  Lancashire  case  ? — Yes. 

126.  Would  it  be  increased  by  about  the  121.  you 
mentioned  previously  as  being  the  difference  between  an 
average  undefended  case  in  London  and  an  average 
undefended  case  from  Lancashire  P — Not  necessarily 
quite  so  much,  because  I  was  taking  the  very  lowest 
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pauper  ease  at  about  lOL,  and  if  tlaere  were  only  two 
witnesses  coming  up  it  would  not  make  quite  so  much 
difference.     It  depends  on  tlie  number  of  witnesses. 

127.  May  I  take  it  the  cheapest  undefended  pauper 
case  coming  from  the  north  coimties  would  be  about 
20L,  say  from  Lancashire  or  Yorkshire? — I  should  say 
it  must  be  about  4L  more ;  from  15L  to  20Z.,  I  should 
think. 

128.  That  would  have  to  be  found  by  the  man  who 
under  no  circumstances  had  more  than  30s.  a  week,  and 
who  might  be,  as  a  matter  of  fact,  absolutely  out  of 
employment  and  having  no  wages  at  that  moment? 
— Tes. 

129.  He  could  not,  under  any  circumstances,  get  a 
divorce  unless  he  was  prepared  to  put  down  15L  ? — 
I  do  not  think  so — from  the  country. 

130.  {Sir  George  White.)  Is  your  evidence  with 
regard  to  paupers  quite  distinct  ?  Do  I  understand  15 
is  the  final  total  nximber  of  pauper  cases  in  the  whole 
country  ? — I  have  not  looked  out  this  particular  ques- 
tion for  certain.  I  can  ascertain  the  exact  amount  on 
an  average  if  it  is  required.  I  should  have  put  it  at 
about  that. 

131.  Fifteen  for  the  whole  country? — Yes;  I  can 
fvirnish  that  more  accurately  if  it  is  required, 

132.  (Chairman.)  Could  you  siipply  us  with  the 
exact  number  and  costs  of  each  pauper  case  that  was 
heard  last  yeai-  that  you  have  taxed  ? — Thr.t  have  been 
taxed.  There  are  a  gi'eat  many  pauper  cases  that  are 
never  taxed.  The  items  are  so  small  that  they  are  not 
always  taxed. 

133.  Well,  those  that  are  taxed ;  could  you  make  a 
return  of  the  taxed  pauper  cases 

(The  Earl  of  Derby.)  Might  I  ask  that  it  should  be 
said  where  each  case  comes  from  ? 

(Witness.)  Whether  it  is  London  or  country? 

(The  Earl  of  Derby.)  Yes  ;  and,  if  possible,  saying 
the  counties. 

(Witness.)  Shall  I  take  it  for  the  last  three  years  ? 

(Chairman.)  Yes. 

(Witness.)  Within  the  last  year  there  may  have  been 
only  one  or  two  pauper  bills  taxed. 

134.  (Mr.  Rufus  Isaacs.)  Mr.  Musgrave,  in  the  bOl 
you  have  spoken  about — the  pauper  bill  of  91.  to  121. — 
would  you  teU  me,  first  of  aU,  the  pauper  would  have 
to  get  a  certificate  from  counsel  that  he  has  a  good 
case  before  he  is  allowed  to  sue  in  forma  pauperis,  has 
he  ?— Yes. 

135.  Then  he  has  to  make  an  affidavit  ? — Then  he 
has  to  make  an  affidavit. 

136.  Is  it  merely  an  affidavit  of  what  his  earnings 
are,  or  what  his  property  is  ? — ^It  is  his  earnings,  because 
he  has  to  swear  he  has  no  other  means  than  what  he 
sets  out,  and  what  he  sets  out  is  practically  his  earnings 
and  also  that  he  is  not  worth  25L 

137.  Is  there  any  limit  as  to  that ;  has  it  been  dis- 
cretionary?— It  has  been  discretionary,  but  we  have 
acted  upon  it  according  to  instructions  from  the  judges 
as  to  what  extent  we  are  to  go  as  a  limit. 

138.  When  he  submits  that  case  then  he  must  have 
the  evidence  either  which  he  has  obtained  or  can 
obtain  ? — No,  he  does  not  submit  a  statement  of 
witnesses;  he  sets  out  his  story  and  swears  to  the 
truth  of  it :  that  is  also  sworn  to  in  his  affidavit,  and 
the  opinion  of  coimsel  is  to  the  effect  that  if  the  case  is 
proved  it  justifies  the  petition  for  divorce. 

139.  Then  he  has  to  obtain  the  evidence  of  it  ? — 
That  is  afterwards  ;  he  produces  his  witnesses. 

140.  He  must  obtain  the  information  first  before  he 
can  submit  the  case  ?— Undoubtedly  he  does,  but  he 
does  not  submit  the  proofs  of  witnesses. 

141.  No,  but  he  must  submit  some  idea  of  what 
evidence  he  can  call  to  establish  his  case,  must  he  not  ? 
— He  makes  a  statement  of  what  has  happened. 

142.  If  aU  he  has  to  do  is  to  say  (assuming  the  case 
of  a  man  who  brings  a  petition  against  his  wife  on  the 
ground  of  adultery)  that  he  believes  or  knows  that  his 
wife  has  committed  adultery  and  he  wishes  to  institute 
proceedings  against  her,  it  seems  very  useless  to  have 
to  ask  counsel's  opinion  on  that  ? — No,  it  goes  a  little 
further ;  he  sets  out  the  story  that  so-and-so  has  been 
found  at  a  certain  place,  and  so  on. 


143.  That  is  what  I  meant  ? — But  it  is  not  actually 
the  proof. 

144.  No,  I  did  not  mean  that.  What  I  mean  is  he 
must  have  some  idea,  before  he  submits  his  case  to 
counsel,  as  to  how  he  is  going  to  prove  the  case  ? — Yes, 
certainly. 

145.  He  must  have  some  idea  as  to  what  the  parti- 
culars are  (I  do  not  mean  in  detail)  of  the  case  for 
which  he  is  asking  for  a  certificate.  The  point  I  want 
to  direct  your  attention  to  is  this  :  does  not  the  mere 
fact — I  will  not  say  always,  but  in  many  instances — of 
the  pauper  submitting  his  case  to  counsel  show  that  he 
has  had  to  spend  some  money  for  the  purpose  of  getting 
the  information  to  be  submitted  ? — Not  necessarily. 

146.  I  agree,  not  necessarily  ? — It  is  a  question  of  a 
witness.  I  am  taking  a  case  where  there  is  no  difficulty 
in  getting  one  or  two  witnesses  to  prove  his  case ;  in 
other  cases  it  means  large  expenses  ;  but  if  the  witnesses 
are  ready  to  come  forward  there  is  no  expense,  and  he 
has  done  it  himself  probably.  He  has  not  incurred  any 
expense  in  getting  the  evidence. 

147.  I  agree  with  that,  and  I  said  not  necessarily ; 
but  there  are  instances,  and  there  are  many  instances  ? 
■ — Certainly,  there  might  be  great  expense. 

148.  What  occurs  to  me  is  that  the  difficulty  is  in 
these  cases  not  so  much  the  putting  before  counsel  the 
simple  case,  but  the  pauper's  difficxdty  is  to  obtain  the 
evidence  of  the  adultery  of  his  wife,  assuming  it  is  not 
taking  place  in  the  same  town,  or  that  he  has  not  some 
confession  ? — Certainly,  that  is  so. 

149.  And  before  he  submits  his  case  to  counsel, 
supposing  the  wife  has  left  him — is  not  living  in  the 
same  town — he  has  to  have  some  information,  and  to 
have  obtained  some  information  as  to  how  his  wife  is 
living  before  he  can  submit  this  case  for  opinion  as  to 
whether  he  can  obtain  a  divorce  ? — Cerbainly ;  but  what 
happens  in  most  cases  is  that  he  goes  himself  and  makes 
inquii-ies,  or  gets  a  friend  to  do  it,  without  employing 
a  solicitor,  and  he  gets  his  information  before  he  gets  it 
put  on  paper  at  all ;  that  is  what  happens  sometimes. 

150.  That  is  what  occurs  to  me,  that  in  many  oases 
his  difficulty  is  to  obtain  information  first,  and  that 
that  involves  expense ;  so  that  unless  he  is  in  a  position 
to  spend  the  money  to  obtain  the  evidence  he  cannot 
even  go  through  the  initiatory  stage  of  submitting  the 
case  to  counsel  ? — In  some  oases  they  can  get  the 
evidence  without  spending  money,  and  sometimes  they 
cannot. 

151.  Would  you  tell  me ;  in  the  101.  or  12L  you 
have  spoken  of,  is  there  anything  in  the  nature  of  a 
court  fee  included  in  that  ? — No,  nothing. 

152.  Would  that  include  such  things  as  stanjps  on 
affidavits  ? — No,  they  are  relieved  from  all  coui-t  fees. 

153.  They  are  rfelieved  from  stamping  affidavits  ? — ■ 
Yes. 

154.  Now,  with  reference  to  the  other  case — the 
40Z.  to  60Z.  undefended  case — can  you  tell  me  how  much 
of  that  401.  or  60^  approximately  would  represent  court 
fees  ? — Court  fees  in  an  ordinary  case  do  not  amount  to 
more  than  about  71.  all  together. 

155.  When  you  say  court  fees,  does  that  include 
stamps  for  affidavits  ? — Yes,  all  fees. 

156.  So  that  out  of  the  4-01.  to  60L  approximately 
7Z.  would  cover  everything  the  court  receives  ? — Yes. 
Of  course,  in  a  case  where  there  are  several  outside 
appHcations  and  summonses  there  are  a  few  additional 
fees,  but  then  the  costs  in  that  case  would  be  more  than 
451.  But  taking  an  ordinary  case  of  45Z.  the  fees  would 
not  be  more  than  about  7L 

157.  Are  these  undefended  cases  you  have  spoken 
of  cases  in  which  there  has  been  much  expenditure 
in  obtaining  evidence  ?  —  Not  great ;  otherwise  the 
allowance  for  insti-uctions  for  brief  would  be  greater. 

158.  Would  that  be  so  if  it  were  with  reference  to 
obtaining  evidence,  because  once  the  evidence  is  obtained 
it  is  simple  enough  to  put  it  to  counsel  ? — But  the 
item  for  instructions  for  brief  includes  getting  and 
obtaining  the  evidence. 

159.  I  want  to  ascertain  this  from  you.  In  a  bill 
of  costs,  from  401.  to  601.  of  an  ordinary  undefended  case, 
would  there  be  any  charges,  for  example,  allowed  for  the 
employment  of  detectives  ? — As  a  rule  the  payments  to 
detectives    are  not   allowed    as   such,   but    reasonable 
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allowance  for  making  inquiries  and  getting  up  the  case 
is  taken  into  consideration  in  instructions  for  brief. 

160.  So  that  they  get  in  a  diiferent  form  part  of 
what  they  spend  in  the  matter  of  detectives  P — In  the 
ordinary  practice. 

161.  But  then  that  would  go  to  the  solicitor,  would 
it  not  ? — The  fee  of  the  instruction  for  bi-ief  ? 

162.  Tes  ? — But  it  comes  to  the  same  thing.  The 
payments  to  the  detectives  are  made  by  the  solicitor  on 
behalf  of  his  client,  and  therefore  he  recovers  in  the  bill 
of  costs  part  of  this  work. 

163.  It  may  not  necessarily  be  the  same,  but  I  do 
not  want  to  ask  you  further  about  that.  What  I  did 
want  to  ascertain  from  you,  if  you  could  tell  me,  is  what 
proportion  of  the  40Z.  to  60Z.  would  be  represented  by 
the  cost  of  obtaining  evidence  ?  It  seems  simple  enough 
when  you  have  witnesses  A,  B  and  0  to  call.  Ton 
know  A,  B,  and  G's  whereabouts,  and  they  have  to  be 
brought  up  to  prove  a  simple  case ;  but  the  difficulty,  as 
a  rule,  is  in  ascertaining  the  facts  ;  and  I  want  to  know 
what  proportion  of  the  40Z.  to  60Z.  represents  the  cost 
of  ascertaining  the  facts  before  you  get  to  calling  the 
evidence  ? — Ton  see  this  bill  that  is  taxed  here  at  46Z. 
in  the  case  of  Smith,  the  amount  allowed  for  instruc- 
tions for  brief  is  five  guineas ;  the  instructions  for  brief 
include  the  expense  the  solicitor  is  put  to  in  getting  up 
the  evidence. 

164.  Well,  of  course,  there  may  be  a  great  deal 
more  money  than  that  spent  in  employing  detectives, 
for  example  ? — Tes,  but  in  this  case,  presumably,  there 
was  not  much  money  spent ;  I  suppose  it  was  all  easily 
obtained.  If  there  had  been  a  great  deal  of  money 
spent  on  detectives  more  would  have  been  allowed  on 
the  instructions  for  brief. 

165.  But  it  does  not  occui-  to  me  the  proportions 
would  be  worked  out  in  that  way  unless  you  do  know 
what  the  expense  has  been  of  obtaining  the  evidence 
and  that ;  I  suppose  you  would  not  know  ? — Well,  it  is 
all  set  out  when  the  item  is  considered  for  instructions 
for  brief.  The  solicitor  always  wants  to  get  all  pay- 
ments to  detectives  allowed,  therefore  it  is  always 
considered  what  is  the  fair  amount  to  allow  as  between 
party  and  party  in  getting  the  evidence  before  the  court. 

166.  But  you  say  your  experience  would  show  this, 
would  it  not,  that  there  are  cases  ia  which  very  large 
sums  of  money  have  been  spent  ? — Oh,  undoubtedly. 

167.  Which  come  before  the  court  as  undefended 
cases,  because  by  reason  of  the  expenditure  of  the 
money  the  evidence  has  been  got  which  makes  it  impos- 
sible for  the  respondent  to  defend  ? — Certainly. 

168.  Therefore,  though  it  comes  foi-ward  as  an 
undefended  case,  that  gives  no  idea  of  the  actual 
expense  that  has  been  incurred  in  obtaining  the  evi- 
dence P — I  did  not  say  all  the  undefended  cases  were 
low  bills.  I  was  only  asked  to  deal  with  the  small 
cases.     An  undefended  bill  might  be  200Z.  or  3001. 

169.  I  was  not  complaining  ;  I  was  trying  to  obtain 
the  information  from  you,  who  have  so  much  more 
knowledge  and  experience  of  it,  that  we  may  have  it 
before  us  ? — Oh,  it  may  be  that  an  undefended  bill  is 
very  large  owing  to  a  great  deal  of  expense  having  been 
inctured  in  getting  the  evidence ;  but  in  most  of  these 
cases  I  have  mentioned  I  have  assumed  there  is  not  very 
much  difficulty,  that  they  are  rather  simple  cases. 

170.  Those  would  be  the  simplest  P  —  Tes,  the 
simplest  cases. 

171.  {Mr.  Spender.)  I  expect  this  has  been  asked 
before  I  came  in,  liut  are  any  steps  taken  to  recover 
costs  from  the  divorced  parties  in  these  pauper  cases  ? 
Supposing  a  wife  brings  a  successful  petition  and  the 
husband  can  pay,  is  there  attempt  made  to  make  him 
pay  ? — There  are  some  liills  brought  in,  but  we  have  so 
few  pauper  cases  altogether,  and  all  the  pauper  cases  do 
not  bring  in  a  bill  of  costs,  but  a  bill  is  brought  in  some- 
times and  in  that  are  allowed  out-of-pocket  expenses, 
with  a  few  additional  charges,  and  the  pauper  is  entitled 
to  get  an  order  to  recover  the  amount  allowed. 

172.  If  it  is  a  clear  case,  and  supposing  there  is 
something  to  be  recovered,  they  might  spend  on  the 
fair  chance  of  getting  recovery  ? — Tes,  they  are  entitled 
to  get  an  order  in  respect  of  these  out-of-pocket 
expenses. 


173.  And  these  costs  include  the  costs  of  submission 
to  counsel  P — Tes,  they  are  entitled  to  include  every- 
thing. 

174.  (Chairman.)  Just  one  question  to  sum  up.  Is 
that  case  you  mentioned  of  a  very  cheap  pauper  case 
exceptional,  or  are  there  several  of  them  P — lOZ.  to  12Z. 

175.  Tes  ? — We  have  so  few  taxations  of  these  costs, 
because  a  great  many  pauper  cases  are  taken  up  by 
solicitors  and  we  do  not  know  whether  they  make  any 
an-angements  with  the  pauper  or  whether  they  do  it  all 
for  nothing ;  we  have  no  means  of  knowing.  All  we 
know  is  if  it  comes  to  a  question  of  taxation  the  solicitor 
is  not  allowed  to  make  any  charge. 

176.  Are  there  many  pauper  cases  ? — No.  I  can 
look  up  those  and  get  the  exact  figures. 

177.  In  the  course  of  the  last  three  years  P — The 
exact  number  of  orders  admitting  paupers  within  the 
last  two  or  three  years. 

178.  It  is  only  in  those  cases  in  which  they  think 
they  can  get  something  out  of  the  other  side  that  they 
come  to  tax  P — Tes,  I  should  imagine  so.  I  can  tell 
how  many  taxations  in  pauper  cases  there  have  been 
during  the  last  three  years. 

179.  And  the  amount  of  the  biUs  taxed  ? — Tes. 

180.  {Earl  of  Derby.)  May  I  ask  one  other  question. 
Have  you  any  evidence  to  show  that  the  amount  of  the 
expenditure  stops  anybody  from  continuing  vrith  a 
divorce  when  once  started  ;  that  they  find  the  expense 
so  great  that  they  have  to  drop  it  P — There  are  cases  in 
which  they  say  so,  but  whether  it  is  true  or  not  I  do 
not  know. 

181.  Have  you  no  evidence  P — There  are  frequent 
cases  in  which  they  say  they  cannot  go  on  owing  to  the 
expense,  but  sometimes  there  are  other  reasons  which 
prevent  it. 

182.  {Chairman.)  Perhaps  Lord  Derby  woiild  for- 
give me  for  supplementing  that.  In  a  case  where  the 
husband  is  suing — we  will  say  in  one  of  these  small 
undefended  cases — the  wife  may  take  out  a  summons 
to  stay  until  her  costs  are  secured .'' — Tes. 

183.  Then  he  has  not  only  to  provide  his  own  but 
hers  ? — Tes. 

184.  So  if  she  is  petitioner  there  may  be  an  order  to 
provide  costs  of  her  suing  him  ? — Tes. 

185.  {Mr.  Rufus  Isaacs.)  May  I  ask  a  question  on 
that.  When  you  say  there  are  15  suits  by  paupers, 
during  a  year,  can  you  tell  us,  are  any  of  them  by  the 
wife  ? — Oh,  yes,  the  wife  is  entitled  to  obtain  an  order. 

186.  I  do  not  quite  understand  on  what  principle 
the  wife  is  allowed  to  petition  in  forma  pauperis  ? — 
Before  she  is  entitled  to  obtain  an  order  she  has  to  set 
out  not  only  the  means  of  herself  but  of  her  husband 
as  well. 

187.  Supposing  she  brings  a  suit,  and  we  wiU 
assume  a  case  where  the  husband  is  earning  21.  a  week, 
then  the  wife  would  not  be  allowed  to  sue  in  forma 
pauperis  ? — No,  she  would  not.  We  allow  a  little 
larger  amount  where  the  wife  is  suing  as  a  limit ;  we 
extend  it  beyond  30s. ;  it  has  been  carried  up  to  nearly 
21. ;  35s.  or  36s.     I  do  not  think  we  have  gone  up  to  21. 

188.  Then  if  she  sues,  and  on  an  affidavit  it  is  shewn 
her  husband  is  in  employment  and  earning  about  2Z. 
a  week,  and  she  has  no  means,  she  is  not  allowed  to  sue 
in  forma  pauperis  ? — That  is  so. 

189.  Then  she  would  have  to  get  an  order  for 
security  for  costs  against  her  husband  ? — Tes. 

190.  Then,  supposing  he  does  not  provide  them  ? — 
Then  she  has  to  decide  whether  she  will  go  on  without 
the  security  or  wait  for  it. 

191.  {Chairman.)  Or  move  to  commit  him  P — Tes. 

192.  {Mr.  Bufus  Isaacs.)  Then  either  she  must  move 

to  commit  him  to  prison  for  not  finding  the  money- ? 

• — She  could  not  do  that  unless  she  could  show  he  was 
able  to  comply  with  the  order. 

193.  She  would  have  to  establish  by  evidence  that 
he  had  the  money  and  would  not  provide  it  ? — Tes 

194.  It  is  not  very  easy.  If  she  did  not  do  that  she 
must  either  go  on  without  having  the  security  at  aU  or 
drop  the  suit,  must  she  not  ? — That  woidd  be  so. 

195.  That  brings  me  to  the  point  we  wanted  to 
know  about.  Are  there  no  cases,  then,  of  her  going 
before  the  court  and  saying,  "I  have  nothing  of  my 
"  own ;  my  husband  has  21.  a  week,  but  he  is  in  default 
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"  and  I  have  no  means  of  making  Mm  pay  the  security 
"  for  costs,  and  I  want  to  go  on  with  my  divorce  "  ?  Is 
there  no  means  of  the  court  saying  to  her  she  should  be 
allowed  to  go  on  in  forma  pauperis  ? — There  have  been 
one  or  two  cases  when  the  limit  has  been  exceeded 
slightly  and  the  judge  has  given  special  leave.  There 
is  no  absolute  limit  fixed  by  rule  :  it  is  discretionary. 

196.  But  you  have  never  known  a  case  when  it  has 
been  done  when  the  husband  has  been  earning  2^.  ? — 
I  should  not  like  to  say  it  has  never  been  done. 

197.  That  does  not  quite  answer  the  question. 
Supposing  it  is  2L  10s.  I  want  to  ascertain  the  f  act  ? 
— I  was  putting  2L  as  about  the  limit,  and  that  may 
have  been  exceeded  by  a  shilling  or  two. 

198.  Well,  the  amovmt  is  immaterial  for  my  point. 
Supposing  he  is  earning  3Z.  a  week — what  1  want  to 
know  is  this  :  an  order  is  made  against  him ;  he  is 
earning  3Z.  a  week  and  the  court  makes  an  order 
against  him  to  provide  security  for  costs.  How  much 
would  that  be  ? — I  cannot  say.  Yery  likely  20Z.,  or 
2.5L,  or  SOL  or  thereabouts. 

199.  And  he  has  to  find  secui'ity  for  the  amount  ? — 
Tes. 

200.  Supposing  he  is  earning  wages  at  the  rate  of 
3Z.  a  week,  and  he  does  not  find  that  security,  and  he 
has  not  the  means  to  provide  the  secui'ity,  it  would  be 
useless  to  move  to  commit  him  ? — Tes. 

201.  Then,  the  only  alternative  would  be  for  the 
woman  to  go  on  without  the  security  ? — Tes. 

202.  Taking  her  chances  of  what  she  might  recover 
from  the  husband  ? — Tes. 

203.  If  she  has  not  the  money  herseK  she  cannot  do 
it.  Do  you  know  of  any  case  in  which  the  court  has, 
under  such  circumstances,  allowed  her  to  go  on  suing 
in  forma  pauperis  1 — No,  I  do  not  know  of  any. 

204.  Do  you  know  of  any  applications  ? — I  do  not 
know  of  any  applications. 

205.  It  is  quite  unknown  to  the  court  ? — 1  do  not 
know  of  any. 

206.  That  would  be  an  instance  in  which  a  woman 
was  not  able  to  proceed  with  her  suit  because  she  has 
not  the  means,  and  she  would  have  to  drop  the  suit  as 
Lord  Derby  suggested  ? — There  have  been  applications 
where  there  has  been  a  difficulty  in  complying  with  the 
order  for  security,  and  a  small  payment  has  been  made 
to  help  her  to  go  on. 

207.  (Mr.  Spender.)  It  practically  comes  to  this : 
if  a  woman  is  herself  a  pauper  she  can  only  succeed 
in  forma  pauperis  if  she  can  get  security  for  costs 
against  the  husband? — Or  unless  his  means  are  so 
small  that  the  joint  means  entitle  her  to  get  an  order 
to  sue  as  a  pauper. 

208.  [Chairman.)  Is  it  the  fact  that  these  applica- 
tions for  stay  for  the  husband  to  secure  costs  to  the 
wife  are  nujnerous  ? — Oh,  very ;  in  almost  every  case. 

209.  So  that  in  the  country,  if  a  man  sues  and  she 
'    defends,  he  would  have  to  provide  her  costs  too  ? — Tes. 

210.  And  so,  if  she  sued,  he  would  have  to  find  her 
costs  ? — Tes.  According  to  a  general  rule,  the  wife's 
costs  are  taxed  up  to  the  case  being  set  down  for  trial, 
and  on  that  taxation  the  wife's  agent  asks  for  secm-ity 
for  her  costs  of  hearing.  It  is  not  always  done,  but 
that  is  the  general  rule. 

211.  Take  a  country  case ;  the  husband  may  possibly 
not  only  have  to  provide  his  own  costs  for  proceeding, 
but  his  wife's  costs  for  proceeding  against  him  or 
defending  herself  ? — Tes. 

212.  {Sir  Lewis  Bibdin.)  Did  you  say  that  the 
conditions  in  which  the  person  could  sue  in  forma 
patiperis  were  in  the  discretion  of  the  judge? — Tes. 
The  orders  do  not  always  go  to  the  judge  because  they 
are  dealt  with  in  the  registry  up  to  a  point. 

213.  Then  I  suppose  a  case  such  as  Mr.  Isaacs  put 
to  you  might  be  dealt  with,  if  the  court  chose,  by  the 
couj-t  itseK  under  its  discretion  ?— If  a  special  appli- 
cation were  made  to  the  court  I  think  there  would  be 
discretion  to  deal  with  it. 

214.  {Lord  Guthrie.)  Mr.  Musgrave,  in  his  proof, 
refers  to  cases  where  the  pauper  sues  in  person.  Might 
he  tell  us,  out  of  the  15  or  20,  how  many  such  cases 
there  are,  and  whether  they  are  men  or  women ;  and 
in  that  case,  Mr.  Musgrave,  supposing  the  man  sued 


in  person,  to  what  extent  would  the  101.  or  12L  which 
you  have  mentioned  be  reduced  at  all? — I  think  it 
would  be  exactly  the  same,  because  I  am  not  allowing 
for  any  real  sohcitors'  charges ;  the  amount  I  jJlow  for 
a  sort  of  clerical  work  is  for  getting  the  affidavits 
drawn  up  by  somebody. 

{Mr.  Bufus  Isaacs.)  "Would  Mr.  Musgrave,  for  con- 
venience, refer  us  to  the  statute  conferriug  the  juris- 
diction on  the  court  with  reference  to  suing  in  forma 
pauperis  P 

{Chairman.)  I  do  not  think  there  is  any. 

{Mr.  Ruftis  Isaacs.)  That  is  what  occurs  to  me, 
because  it  is  quite  a  different  rule  to  what  applies  in 
the  King's  Bench  or  Chancery. 

{Chairman.)  I  think  it  is  25s.  a  week  in  common 
law,  but  I  am  not  sure. 

{Mr.  Rufus  Isaacs.)  But  it  is  statutory  there. 

{Sir  Lewis  Dibdin.)  It  is  201.  now,  and  it  used  to 
be  5L  when  I  was  a  young  man. 

{Mr  Bufus  Isaacs.)  It  is  not  a  question  of  weekly 
earnings,  but  that  you  are  not  worth  201.  or  2&1. 

{Sir  Lewis  Dibdin.)  Tes. 

{Witness.)  That  is  so  also  as  regards  the  divorce 
rules. 

215.  {Chairman.)  The  effect  of  the  order  in  forma 
pauperis  is  to  free  the  litigant  of  court  fees  ? — Tes. 

216.  And  the  necessity  of  paying  counsel  and  soli- 
citors if  he  can  get  on  without  them  ? — Tes. 

217.  {Mr.  Bufus  Isaacs.)  Wotdd  cotmsel  be  appointed 
by  the  court  under  those  circumstances  ? — They  never 
are  in  divorce. 

{Sir  Lewis  Dibdin.)  But  they  are  m  the  other 
branches  of  the  High  Court  ? 

218.  {Chairman.)  I  think  they  do  it  for  nothing,  or 
possibly  get  a  trifle.  Is  not  that  so  ? — I  should  not 
like  to  say  what  they  do. 

{Mr.  Bufus  Isaacs.)  In  the  other  divisions  the  prac- 
tice is  to  appoint  a  counsel. 

{Sir  Lewis  Dibdin.)  In  the  Chancery  Division  the 
practice  is  to  appoint  a  solicitor  and  counsel,  and  they 
act  for  nothing,  but  I  do  not  think  that  is  done  in  the 
Divorce  Court. 

{Chairman.)  There  have  been  cases  where  I  have 
made  orders  that  the  Official  Solicitor  should  take  it  up 
and  see  it  through.     I  have  had  cases  of  that  sort. 

{Mr.  Spender.)  Who  conducts  the  case  ? 

{Chairman.)  In  a  pauper  case  ? 

{Mr.  Spender.)  Tes. 

(Chairman.)  The  persons  themselves.  I  have  had  a 
good  number  of  them  where  the  party  goes  into  the 
box  with  a  written  statement  of  what  he  has  to  say ; 
he  swears  it  is  true,  and  he  proves  his  case  much 
quicker  as  a  rule  than  counsel ! 

{Mr.  Bufus  Isaacs.)  That  is  because  you  allow  him 
to  do  things  you  would  not  allow  counsel  to  do  ! 

{Chairman.)  The  judge  has  to  do  it  for  him ;  and 
he  asks  if  he  has  anybody  else  to  prove  his  facts,  and 
that  person  is  produced.  But  we  will  probably  get 
from  Mr.  Musgrave  something  that  will  help  us  with 
regard  to  the  total  number  of  petitions  filed  in  pauper 
cases. 


The  following  have  been  forwarded  by  Mr.  Musgrave^ 
as  a  supplement  to  his  evidence  ; — 

Atjthoeitt  foe  Etjles  as  to  Suing  in  "Foema 
Paupeeis." 

Rules  25  to  31,  and  208  to  211,  of  the  Divorce  Eules, 
made  in  pursuance  of  20  and  21  Yict.  c.  85,  sections  63 
and  54,  regulate  the  pi-aotice  as  to  applications  for 
leave  to  sue  or  defend  as  a  pauper. 

The  54th  section  has  not  been  repealed,  although 
the  table  of  fees  authorised  under  that  section  has 
been  held  to  be  abohshed  by  the  order  as  to  Supreme 
Court  Fees,  1884,  made  in  pursuance  of  the  Supreme 
Court  of  Judicature  Act,  1875,  section  10,  and  pre- 
sumably future  orders  affecting  divorce  fees  will  be 
made  under  the  powers  given  by  the  latter  Act. 

Under  the  existing  rules  as  to  pauper  applications, 
an  extension  of  the  limits  of  earnings  could  be  made 
simply  by  direction  of  the  judge. 
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[Continued. 


Number  of  Pauper  Petitions  filed. 


By 

Solicitor. 

In 
Person. 

Total. 

1907     - 

51 

4 

55 

1908     ■ 

45 

8 

53 

1909     - 

58 

8 

66 

Pauper  Sxpenses  taxed. 

1907. 

£    s.    d. 

Anns  V.  Anns 

20  11     8 

Town. 

Vagg      V.      Tagg      and 

Gemry. 
Ttomas,  E.,  v.   Thomas, 

R.  W. 

12     5     1 
12     7     6 

Town. 
Liverpool. 

Williams  v.  "WiUiams  and 
Jones. 

19  16     6 

Salop. 

1908. 
Treffrey,  A.  E.,  v.  Treffrey, 

r.  0. 

Oox  V.  Oox  and  Toms 
Ricliards  v.  Bicliards  and 

Mashes. 
Foinette  v.  Poinette  and 

Mendoza. 


1909. 

Cunningham,   M.    A.,   v. 

Cunningham,  J. 
Lavender     v.     Lavender 

and  Handley. 
Andrews,  M.,  v.  Andrew, 

A.J. 
Wilhams  v.  WiUiams  and 

Wheeler. 
Howarth  v.  Howarth 
Clarke,  E.,  v.  Clarke 


10  11     9 

Portsmouth. 

17     1    0 
4  10    0 

Exeter. 
Town.* 

37     0     0 
(Not  taxed.) 

Town. 

12  12     9 

Town. 

5     0     6 

Town.* 

12     5     0 

Town. 

12  16     8 

Falmouth. 

5     0  10 
21     1  10 

Lines. 

Isle  of  Wight 

*  These  are  the  only  two  cases  in  the  three  years  of  taxed 
expenses  of  paupers, suing  in  person. 

A.    MUSGEAVE, 

Registrar. 


Sir  John  Macdonell,  C.B.,  LL.D.,  oaUed  and  examined. 


you  are  a 


219.  (Chairman.)    Sir   John   MaodoneU, 
Master  of  the  Supreme  Court  ?— I  am. 

220.  Perhaps  you  will  tell  us  some  of  your 
other  qualifications  ? — It  is  difficult  for  me  to  say 
more  than  that  I  have  for  some  years  back  edited, 
along  with  my  other  duties  as  master,  the  Judicial 
Statistics,  which  include  figures  as  to  divorce  and 
cognate  matters.  I  have  also  had,  as  a  professor  of 
Comparative  Law,  to  look  into  the  subject  of  the 
history  of  divorce,  and  at  your  suggestion  I  have  pre- 
pared a  short  memorandum  indicating  briefly  the 
salient  points  in  the  history  of  divorce. 

221.  Professor  of  what  did  you  say  F — Professor  of 
Comparative  Law  of  the  University  of  London. 

222.  And  you  are  a  member  of  some  of  the  inter- 
national societies  ?■ — I  am  an  associate  of  the  Institute 
of  International  Law  and  member  of  the  Institute  of 
International  Statistics. 

223.  Now  you  have  been  good  enough  to  prepare 
first  of  all  some  notes  on  the  legal  history  of  divorce  ? 
— If  your  Lordship  thinks  I  should  take  that  first. 

224.  I  think  so,  if  you  do  not  mind.  It  wiU  be 
more  convenient  to  take  that  first,  because  it  begins  at 
an  earlier  date  than  the  other  matters  you  have  dealt 
with.  I  did  think  it  would  be  possible  to  ask  you  to 
put  in  your  notes,  but  I  have  studied  them  and  find 
them  so  fuU  of  material,  and  so  interesting — and 
possibly  on  some  points  they  want  a  little  explanation 
and  amplification — that  I  think  the  best  way  would 
be  for  you  just  to  read  them  and  point  out  anything 
you  have  to  add  as  you  go  along  ? — If  your  Lordship 
pleases.  Tou  will  allow  me,  perhaps,  in  certain  pas- 
sages in  this  memorandum,  which  I  have  called  "  Some 
Notes  on  the  Legal  History  of  Divorce,"  to  pass 
lightly  over  points  of  detail,  and  at  certain  passages 
perhaps  slightly  to  amplify  them. 

225.  Certainly  ?  —  I  begin  by  saying,  that  in 
"  communities  in  which  only  monogamy  has  been 
"  recognised,  there  have  been  five — I  ought  perhaps 
"  to  say  six — legal  systems  regulating  divorce  and 
"  separation.  (1)  Systems  under  which  divorce  and 
"  separation  are  left  to  the  pai-ties  themselves  without 
"  intervention  on  the  part  of  the  State,  marriage 
"  being  a  contract,  dijBEering  indeed  from  other  con- 
"  tracts  in  creating  a  status,  but  a  contract  all  the 
"  same,  which  may  be  rescinded  by  the  acts  of  the 
"  parties  themselves.  (2)  Systems  under  which  divorce 
"  is  left  to  the  parties,  but  subject  to  certain  conditions 
"  imposed  by  the  State.  (3)  Systems  under  which 
"  divorce  is  permitted  only  in  virtue  of  the  decree  of 
"  a  coiu-t.  (4)  Systems  under  which  divorce,  but  not 
"  permanent   separation,    is   recognised.     (5)  Systems 


"  under  which  permanent  separation,  but  not  divorce 
'•■  is  recognised."     I  ought  to  add  a  sixth.     "  Systems 
under  which  both  divorce  and  permanent  separation 
"  are  recognised."     I  first   deal  with  the  Roman  law, 
that  is  to  say,  as  it  existed  towards  the  end  of   the 
RepubHc  and  during  the  Empire.     Briefly  epitomising 
what  is  to  be  found  in  the  first  page  of  the  memo- 
randum, it  comes  to  this,  that  at  that  time  divorce  was 
practically  a  private  matter,  the  parties  being  free  to 
conclude   a  divorce   without    reference  to   any  public 
authority.    I  mention  some  slight  qualification  according 
to  which,  at  a  certain  time  in  the  history  of  Roman  law, 
a  condition  was  annexed  that  the  divorce  should  take 
place  before    a   certain    number   of   witnesses.     Then 
passing  to  what  I  may  caU   the  second  stage  in  the 
history  of  divorce  to  be  found  in  early  Christian  times, 
I  point  out  that,  "  relying  mainly  upon  certain  passages 
"  m   the   New    Testament,    chiefly    certain    texts    in 
"  Matthew,  Mark,  Luke,  and  Corinthians,  the  Church 
"  took  a  very  different  view  of  maiTiage  from  that  of 
^^  Roman  law.     It  did  not  regard  marriage  as  a  mere 
'_'  contract ;  it  viewed  second  marriages  with  disfavour  "  ; 
it   regarded   marriage    as    a    sacrament,    and    also   it 
regarded  marriage  as  indissoluble ;    but  that  position 
does  not  seem   to  have  been  taken   up  definitely  and 
distinctly  from  the  fii'st.     I  need  not  trouble  the  Com- 
mission with  the  details  as  to  the  time  in  which  an 
exact  opimon  was  an-ived  at  by  the  Church  with  regard 
to  that.      But,  roughly  speaking,  from  about  the  end 
ot  the  fourth  century  to  the  middle  of  the  fifth  centui-y 
which  IS  about  St.  Augustine's  date,  the  doctrine  seems 
to  have  been  tolerably  clearly  defined,  though  I  find 
he  himseM  states  at  the  close  of  one  of  his  treatises  or 
tracts  on  the  subject  that  it  is  most  obscure  and  hiahly 
involved,    and   he   repeats   that   observation   in   other 
writings  in  which  he  refers  to  the  matter. 

226.  Are  you  dealing  with  that  footnote  "—Yes 
when  he  states  he  has  discussed  and  dealt  with  the 
subject  of  marriage  and  re-marriage  in  his  own  way 
and  to  the  best  of  his  ability,  but  that  he  must  admit 
the  question  respectmg  man-iage  is  most  obscure  and 
highly  involved. 

227.  We  shall  have  this  memorandum  of  yours  I 
suppose  we  may  treat  this  as  part  of  your  evidence'?— 
Well,  I  am  glad  your  Lordship  piits  that  to  me  If 
this  IS  to  be  printed  I  should  Uke  to  add  many  thines 
which  are  not  mentioned  here,  to  make  the  menTo- 
randum  somewhat  more  complete 

.ow^P^^'^'Vr  ^^'l^i"'"  ^'  y°^  S^"  your  evidence 
now  P  We  shall  pnnt  this  as  part  of  your  evidence  as 
bemg  given  as  well  ?_Would  your  Lordship  like  me  to 
confine  myself  to  the  text  of  the  memorandum  '■' 
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Fehriutry  1910.] 


Sir    J.    MACDONELL,    C.B.,    LL.D. 


[  Ccntinued, 


i!2!t.  No,  as  long  as  we  have  this  as  well  it  ^\dll  be 
very  c-ouvenient  to  have  this  printed  separately,  hut  as 
you  ai-e  giving  it  we  will  have  it  in  addition.     It  is  so 
full  of  material  that  I  do  not  want  you  to  cut  this  short 
at  all  ? — Then  I  pass  to  what  I  may  call  the  third  or 
fourth  stage,  which  showed  the  conflict  that  went  on 
between   the  Church  doctrine  and   the    secular  law — 
and   by    secular   law  I    mean   chiefly  the  Roman  law 
as  to   divorce.     In  the  East,  where  a  seat  of  empire 
was,  there  went  on  a  struggle  for  a  long  time  between 
the  Church  and  the    emperors  with  regard  chiefly  to 
the  subject  of  divorce  by  mutual  consent — whether  that 
was  to  be  law  or  not.     Christian  emperors  did  not  at 
once  abolish  the  Roman  law ;  but  in  the  first  instance 
they  imposed  a  sort  of  fine    on  delinquents — the  wife 
forfeiting  the  whole  or  a  pai't  of  her  dos  ;  and  if  the 
husband  was    the    dehnquent   the    wife   received   the 
donatio  propter   nuptias.     Then  came  a  period  which 
extended,  roughly,  from  the  middle  of  the  fifth  century 
to  the   ninth   or   tenth   centmy   in   which   there   was 
a    constant    fluctuation    of    legislation — one    emperor 
sanctioning  divorce  by  mutual  consent  and  the  next 
emperor  rescinding  it ;  nay,  the  same  emperor  in  the 
course  of  his  reign  varying  legislation  with  regard  to 
this  point.     But  somewhere  about  the  middle  of  the 
fifth  century,  I  think  it  was,  there  was  an  important  Act 
to  which  I  have  refeixed  here — I  think  on  page  4 — in 
which  it  was  stated  that,  though  marriage  might  be 
entered  into  by  mere  consent,  the  dissolution  of  marriage 
ought  to  be  made  somewhat  more   difficult  than  the 
formation  of  it,  in  view  of  the  consideration  with  regard 
to  children.     The  same  law  goes  on  to  state,  I  think 
for  the  first  time  in  full  detail,  what  are  to  be  the  just 
causes  of  divorce,  and  they  are  enumerated  on  page  5. 
I  think  one  may  say  that  the  grounds  set  forth  there 
have   substantiaUy  remained  the    law    of   the    Greek 
Church — "  divorce   for   the   above  reasons   or   similar, 
"  recognised;  divorce  by  mutual  consent,  not." 

230.  I  think  it  would  be  convenient  to  have  those 
causes  on  the  note? — "  G-rounds  of  divorce  (for  wife 
"  against  husband) :  adultery,  homicide,  poisoning, 
"  conspiracy  against  the  emperor,  condemnation  for 
"  foro-ery,  rifling  of  tombs,  steahng  from  sacred 
"  buddings,  suborning  thieves,  kidnapping,  consorting 
"  with  lewd  women  before  her  eyes,  plotting  against 
"  her  life  or  beating  her,"  and  a  somewhat  similar  list 
with  regard  to  divorce  at  the  instance  of  a  husband. 

■2S1.  (Judge  Tindal  Athinson.)  Ton  have  not  given 
the  instances  of  the  husband's  divorce  ? — They  are  in 
my  notes ;  some  of  them  are  vei-y  peculiar. 

■    232.    {Chairman.)    Ton    say    that    remained    sub- 
stantially the  law  of  the  Greek  Church  ?— Tes. 

233.  (Lord  Guthrie.)  No  branch  of  the  Christian 
Church  has  ever  recognised  divorce  at  the  iastance  of 
one  party  without  consent  of  the  other,  without  a 
reason  assigned  ? — That  is  a  difficult  question  to  answer. 
Before  answering  it  one  would  like  to  know  what  time 
Tou  are  speaking  of.  -,  .         j. 

234.  I  mean  at  any  time  ?— If  you  are  speakmg  ot 
very  early  times,  say,  in  the  first  three  or  foui-  centuries, 
you  are  putting  a  question  as  to  which  I  thiak  I  am 
right  in  saying  there  is  the  very  greatest  diversity  of 

°^^  235.'  (Sir  Lewis  Dibdin.)  Is  there  ?— Many  scholars, 
as  far  as  I  can  find— and  my  own  observation  leads  me 
to  the  same  opinion— think  that  for  some  considerable 
time  there  was  no  clear  settled  practice. 

235a  (Chairman.)  If  you  wiU  kindly  turn  to  the 
short  abstract  for  causes  of  divorce  in  Greece  as  we 
have  them  in  this  memorandum.  They  are  somewhat 
similar  to  what  you  express.  Tou  have  prepared  your- 
seK  a  synopsis  of  the  laws  and  seen  this  abstract 
ainc'e  P— I  have  seen  that  abstract,  and  as  far  as  I  have 
seen  it,  it  is  very  accurately  and  admirably  done 

236  We  need  not  read  them  through,  but  rt  the 
Commissioners  will  kindly  look  under  the  heading  of 
Greece  they  will  see  what  we  are  now  on?— I  have 
looked  at  that,  but  I  think  there  is  some  variation. 

237.  That  is  taken  from  the  Blue  Book?— Tes,  that 
is  as  I  understand  it.  The  list  you  now  refer  me  to  is 
the  list  of  the  causes  for  divorce  in  Austria. 

238    No,    Greece  ? — It    is    similar.      A   conspii-acy 
against  the'  sovereign  figm-es    in   both.     Then    in  the 
E     3720. 


West  there  seems  to  have  gone  on  a  somewhat  similar 
struggle.     In  the  East  it  had  been  a  struggle  between 
Roman   law   and  the   views  of   the    Church.     In   the 
West  there  was  a  similar  struggle,  the  Church  coming 
into  "  collision  with  the  systems  which  viewed  marriage 
"  much  in    the   light  of  a  purchase ;    systems    which 
"  allowed  the  husband  a  right    of  divorce,   or  recog- 
"  nised    divorce,     by    mutual    consent    without    any 
"  formality  or    the   intei-veiition    of   any    ooui-t."     In 
illustration  I  refer  to  some  of  the  so-caUed  barbarian 
codes  that  came   into   existence    in   the  fourth,    fifth 
and  sixth  centuries.     Some  of  these  codes  give   very 
large  powers,  especially  to  the  husband,  in  the  way  of 
divorce,  and  treat  wives  in  a  very  summary  way.     "  In 
"  Celtic  commrmities  the  Church  met  with  much  the 
"  same  antagonism,"  and  I  find  in  Mr.  O'Curry's  book, 
epitomising  his  researches  in  ancient  Irish  law,  "  There 
"  were   seven  cases   in  which   the  wife  could  legally 
"  separate  from  her  husband  and  retain  the  whole  or 
"  part  of  her  coihche  and  obtain  special  damages  for 
"  injury ;"  and  in  Wales,  too,  one  sees  that  the  Church 
doctrines  as  to  marriage  came  into  conflict  with  native 
laws  which   recognised   facilities  for  divorce.     "Even 
"  while  adhering  to  the  doctrine  of  indissolubility,  the 
"  Church  did  not  always  take  severe  measures  against 
"  offenders."     Loning,  in  his  book  on  Church  history, 
says,  at  the  end  of  the  fourth  century  it  was  a  pre- 
valent practice  for  man  and  wife  when  the  first  marriage 
had  been  dissolved  on  account  of  adultery  or  on  account 
of  some  other  severer  or  grave  oflience,  to  enter  into  a 
second    marriage   without    experiencing    ecclesiastical 
discipline  on  that   account.     Then,  "upon  the  intro- 
"  duction  into  England  of  Christianity,  there  was  a 
"  similar  conflict  between  the  doctrine  of  the  Church 
"  and  the   law   of   the  Anglo-Saxons.     According   to 
"  the  latter,  divorce  seems  to  have  been  recognised ; 
"  apparently  it   might  take   place   either  by  mutual 
"  consent   or   on   account  of   the   wife's  desertion   or 
"  infidelity,"  and,  "various  councils,  for  example  the 
"  Oomicil   of   Hertford   in   673  proclaimed  the  indis- 
"  solubility  of  marriage.     But  there  is  evidence  that 
"  this  theory  was  not  strictly  adhered  to,"  and  I  refer 
to  a  book  known    as    the   Penitential  of  Archbishop 
Theodore,  dating  somewhere  in  the    seventh   century, 
which  states  it  is  not  permissible  to  dissolve  a  lawful 
maiTiage   without  the    consent  of   both.     Coming   to 
a  much  later  period,    a   period  somewhere  about   the 
thirteenth  or  fourteenth  century,  after  there  appeared 
what  are  known  in  ecclesiastical  law  as  the  Decretum  of 
Gratiam,    and    the    Decretals    of   Pope  Gregory  IX., 
there  had   grown  up  in  the  Canon  Law  an  elaborate 
theory  with  far-reaching  consequences  as  to  the  grounds 
of  annulment  of  marriage — not  for  divorce,  but  grounds 
for  declaring    that   marriage  was   void.      Thus  there 
grew   up    a    distinction    refeiTcd    to    in    these   notes 
between  impediments   which   were  merely   hindrances 
and  impediments  which  actually  severed  the  marriage 
connection.     I  have  given  here  a  list  of  some  of  those 
causes  which  went  to   the    root  of   the  marriage  tie, 
and  which,  if  they  existed,  avoided  that  tie.     I  have 
taken  it  from  a  French  writer  on  Canon  Law,  but  as 
far  as  I  know  there  is  no  complete  accord  with  regard 
to  these  particular  gi'ounds. 

239.  Are  you  quoting  from  Esmein  ? — I  am  giving 
a  list  on  page  8,  and  the  list  is  taken  from  Esmein. 
I  ought  to  be  careful  to  say  I  have  read  enough 
to  satisfy  myself  that  the  list  varied  fronr  time 
to  time.  So  that  the  theory  of  indissolubility  of 
marriage,  which  by  this  time  had  been  proclaimed  by 
the  Church,  was  accompanied  or  qualified  by  an  exten- 
sive development  of  the  grounds  upon  which  annulment 
of  marriage  was'  permitted.  "  This  variety  of  grounds 
"  of  annulment,  especially  those  based  on  spiritual 
"  affinity,  was  one  of  the  chief  complaints  of  the 
"  Reformers,"  and  Luther  is  eloquently  scornful  of  the 
fine-spun  distinction  drawn  by  the  Church  vrith  regard 
to  the  impediments  that  void  man-iage. 

240.  Does  your  reading  enable  yon  to  say  what  was 
the  object  of  developing  these  distinctions  ? — One  may 
surmise  the  reasons  were  mainly  these :  First,  that  human 
natm-e  being  what  it  is,  the  theory  of  indissolubility 
if  carried  out  in  practice  would  have  become  intolerable  ; 
and,  secondly,   one  may  also  surmise  that  people  who 
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were  powerful,  people  wlio  were  ricli,  and  potent  interests 
demanded  certain  unions  to  be  voided,  and  that  politics 
played  their  part.  The  history  of  Margaret  Tudor,  for 
example,  and  her  varied  matrimonial  experiences  are 
in  point.  I  forget  how  many  husbands  she  had,  I  think 
they  followed  each  other,  but  I  am  not  quite  sure  even 
of  that.  Highly  secular  reasons,  if  I  mistake  not,  had 
their  efect. 

241.  Tou  mean  to  say  they  were  developed  in  order 
to  get  rid  of  too  tight  a  tie  which,  if  recognised  as 

indissoluble ? — If  one  may  draw  an  illustration  from 

the  history  of  English  law,  there  was  a  sort  of  equity 
introduced  to  temper  the  severity  of  the  common  law. 

242.  1  notice  in  reading  the  debates  in  the  House  of 
Lords  with  regard  to  the  1857  Act,  one  refers  to 
affinity  or  consanguinity  resulting  in  the  godfather 
being  the  husband  of  the  other  party  ? — Coke  m.entions 
that  ease.  I  remember  Mr.  Maitland  in  his  book  on 
the  history  of  English  law  states  that,  whenever  two 
parties  wished  a  dissolution  of  the  marriage  on  the 
ground  that  the  mai-riage  was  void,  it  would  be  very 
strange  if  they  could  not,  by  searching  their  genealogi- 
cal tree,  find  some  ground  of  affinity  or  other  matter 
which  would  help  them  out. 

243.  Have  you  examined  the  laws  of  those  countries 
which  at  present  do  not  recognise  divorce  to  see  to 
what  extent  they  maintain  divorce  by  grounds  of 
annulment  ? — Only  imperfectly.  One  is  struck  with 
the  fact  in  looking  at  the  laws  of  such  countries  as 
Austria,  where  for  a  certain  part  of  the  population 
divorce  is  not  recognised,  that  there  seems  to  be  a  very 
lax-ge  number  of  grounds  of  annulment. 

244.  Is  that  amongst  the  Catholics  ? — That  is  among 
the  Catholic  population  of  Austria. 

245.  Are  those  grounds  anywhere  given  that  we 
can  refer  to  them  ?  1  have  not  studied  this,  but  do 
you  know  if  they  are  given  in  the  United  States  book  ? 
— Some  are  given  there.  I'he  United  States  book,  as 
your  Lordship  refers  to  that,  I  may  explain,  derives 
its  information,  as  far  as  the  laws  are  concerned,  chiefly 
from  a  work  in  four  volumes,  published  in  Germany. 
One  of  these  volumes  had  as  contributors  lawyers  of 
almost  all  countries  in  Europe.  Speaking  from  intimate 
experience,  no  doubt,  they  stated  what  the  laws  were  in 
their  own  particular  countries.  In  these  four  volumes 
is  found  most  of  the  information  contained  in  the 
United  States  volume. 

246.  What  work  is  that? — It  is  compiled  by  two 
authors,  Leske  and  Loewenfeld.* 

247.  {Lord  Quihrie.)  Is  not  Ireland  more  restricted 
than  any  country  in  the  world  in  so  far  as  their  civil 
law  permits  no  relaxation,  and  their  law  does  not 
recognise  the  relaxation  of  the  ecclesiastical  law.  Austria 
recognises  the  relaxation  of  the  ecclesiastical  law  P — Tes. 

248.  And  Ireland  does  not,  and  there  is  no  relaxation 
of  its  own  ? — Tes,  that  is  so. 

249.  (Sir  Lewis  Dihdin.)  1  think  Sir  John  will  agree 
that  most  of  these  severe  cases  he  mentions  were 
abolished  at  the  Council  of  Trent  ? — No  doubt  a  change 
took  place. 

250.  A  great  change? — For  the  moment  I  am 
dealing  with  the  subject  historically. 

251.  (Chairm,an.)  I  thought  you  said  that  in  Austria 
at  present ?■ — Tes,  I  am  trying  to  keep  to  a  his- 
torical naiTative.  So  far  as  Austria  is  concerned  at  the 
present  time,  1  think  that  the  grounds  of  annulment — 
I  speak  with  diffidence  with  regard  to  it — are  numerous. 

252.  {Sir  Lewis  Dihdin.)  Were  not  the  decrees  of 
Trent  promulgated  in  Austria  ? — Tes,  1  think  that  is 
one  of  the  countries  where  that  was  so. 

253.  {Chairman.)  We  can  look  at  that  Austrian 
question  ourselves  P — Then  returning  to  the  point  in 
the  narrative  at  which  1  stopped,  1  may  call  attention 
to  the  fact  that  the  weU-known  statute  of  Henry  Till. 
di-aws  attention  to  the  fact  that  "  Marriages  have  been 
"  brought  into  such  uncertainty  thereby  that  no 
"  mari'iage  could  be  so  surely  knit  or  bounden  but  it 
"  should  lie  in  either  of  the  parties'  power  to  prove  a 
"  pre-contract,  a  kindi-ed  and  alliance,  or  a  carnal 
"  knowledge  to  defeat  the  same." 

254.  That  is  32  Henry  VIII.,  chapter  38  ?— Tes  ; 
then  after  the  Reformation  no  doubt  the  subject  takes  a 
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new  aspect,  and  my  notes  refer  only  to  a  few  of  the  many 
changes  which  took  place.      I  note  "  in  the  first  place 
'■  that  many  of  the   Reformers  were  of  opinion   that 
"  marriage  was  a  matter  to  be  i-egulated  by  the  State." 
Luther,  in  a  passage  I  find  quoted  by  a  certain  wiiter 
on  the  subject,  points  that  out,  "  In  the  second  place 
"  all,  or  almost  all,  the  Reformers  rejected  the  doctrine 
"  that  man-iage  was  a  sacrament.     In  the  thii-d  place, 
"  the  view  of  the  majority  of  the  Reformers  was  that 
"  marriage   was    dissoluble,  though    there    was    gi-eat 
"  uncertainty  as  to  the  causes  for  which  it  might  be 
"  lawfully  dissolved,"    and   then  I   mention    some   of 
the  views  of  leading  Reformers   with   regard   to   this 
point.     I  give  a  quotation  here  from  ZwiagH,  who  puts 
the  question,   "  What  if  a   more  serious   ground  than 
"  adultery  exists  ?"  and  the  answer  is,  "  The  laws  on  the 
"  subject  ought  to  be  intei-preted  fully  and  freely.    The 
"  allowance  of  divorce  for  adultery  does  not  exclude  it 
"  for  graver  reasons."     Then  I  refer  to  a  book  which, 
as  far  as  I  can  make  out,    had  great  influence,  partly 
from   its   having   been    often   printed,  not    merely   in 
the   country  where   it  was   written,   but  also  in  other 
countries — a  book  by  the  Reformer  Beza  upon  marriage 
and  divorce.    He  justifies  divorce  iu  the  case  of  adultery 
and  desertion,  but  he  very  strenuously  argues  against 
those — and  there  were  many  at  that  time — who  alleged 
that  there  were  other  legitimate  causes  than   adultery 
and  desertion.      "  To  those  who  relied  upon  the  laws 
"  of  the  Emperors,"  to  which  I  previously  refeiTed — 
"  acquiesced  in  by  bishops,  as  showing  the  existence  of 
"  other  grounds,"  his  answer  was  a  reference  to  canons 
at  variance  with  those  laws.     Besides,  as  Beza  points 
out,  many  of  the  grounds  of  divorce  mentioned  in  the 
Imperial  Constitution  were  capital  ofi'ences ;  "  and  why 
"  did  not  the  Emperors,"  he  asks,  •■  do  their  duty  and 
"  terminate   the   marriages   by   the   execution   of   the 
"  offenders  ?  "     It  is  a  point  not  unworthy  of  attention 
that  the  penal  law  was  so  drastic  and  so  cruel  at  this  time 
that   there  were  many  instances  in  which  a  marriage 
in  the  event  of  there  being  gi-ave  conjugal  offences  and 
violence  committed,  was  terminated  by  other  means  than 
the  divorce  coui-t,  namely,  the  death  or  the  execution  of 
the  offender.     As  far  as  I  know,  Knox — but  I  cannot 
speak  with  great  confidence  on  the  matter — seems  to 
admit  only  one  cause  of  divorce,  and  1  give  a  quotation 
from  the  Book  of  Discipline. 

255.  {Lord  Guthrie.)  I  think  Knox  had  been  for 
five  years  in  daily  contact  with  Beza  ?  —Tes,  and  with 
Calvin,  too,  who  held  somewhat  similar  views.  If  I  were 
writing  a  history  of  this  1  should  try  to  emphasise  the 
point  which  your  Lordship  refers  to.  There  was  no 
doubt  that  there  was  a  close  connection  between  Geneva 
and  Zurich,  and  England  and  France.  The  root  and 
som-ce  from  which  a  large  portion  of  the  enormous 
literature  with  regard  to  divorce  at  this  time  came 
were  Geneva  and  Zurich.  We  find  in  England,  about 
this  time,  Martin  Bucer  and  Peter  Martyr-,  and  these 
and  other  foreigners  no  doubt  exercised  great  influence. 

256.  {Chairman.)  Then  you  have  a  note  there 
"  Malicious  desertion  for  four  years  was  made  a  gi-ound 
"  of  divorce  in  Scotland  by  Statute."  Is  that  in 
Scotland  ? — Tes. 

257.  {Lord  Guthrie.)  That  has  a  preamble  that  it 
has  been  the  law  ever  since  the  Refoi-mation,  though  it 
is  declared  now  as  in  1573  P— Tes.  Then  in  England 
there  seems  to  have  been  much  difference  of  opinion 
with  regard  to  the  eeclesiastical  laws  in  force  and 
particularly  those  relating  to  man-iage  and  divorce  for 
some  time  after  Hem-y  VIH.  had  broken  away  from 
?r°.T-  ,^?^*'  ^  °^^^  attention  to  a  statute  passed  in 
1553  or  1554,  nommating  a  Commission  consisting  of 
32  persons  to  examine  the  ecclesiastical  law,  and  retain 
what  portions  of  it 

258.  (Chairman.)  Have  you  the  names  of  the 
members  of  the  Commission  ?— I  have  not  them  before 
me,  but  I  know  where  they  can  be  found. 

259.  I  looked  for  them  in  the  book  in  which  the  trans- 
ation  IS  hxxi  I  could  not  see  them  ?_Tes,  I  am  able  to 

lay  my  hands  on  the  names  of  the  Commissioners. 

260.  I  notice,  for  instance,  in  the  debates  in  the 
House  of  Lords  m  1857  that  Oranmer  was  one,  and  the 
bishops  of  London,  Winchester,  and  Ely,  and  Latimer 
and  Parker  were  others  P— I  think  the  names  are  given 
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in   either  Strype's   account   of   tlie  Commission,  or  in 

Collier's  or  Puller's  account ;  I  am  not  sure  wliich..* 
2t!l.  (Sir  Lewis   Dibdin.)    Whicli    Commission   do 

you  mean  r" — The  question  put  l>y  his  Lordship  — — . 
262.  I  think  we   are  treating  you  a  little  iinfairly. 

If  you  would  read  it,  and  make  your  statement,  and 

leave  us  to  question  you  afterwards,  it  would  be  better  ? 

— Just  as  you  please,  but  I  am  glad  to  clear  up  points 

as  I  go  on. 

(GliMirman.)  I  simply  asked  him  if  he  had  the  names 

of  the  Commissioners  who  gave  the  report  of  which  we 

have  a  copy  put  in. 

(Sir  Lewis  Dibdin.)  But  they  all  gave  a  report,  and 

they  all  gave  probably  the  same  repoi-t,  and  there  are 

three  Commissions. 

{Chairman.)  I  only  wanted  that  of  which  we  have  a 

translation. 

{Sir  Lewis  Dibdin.)  I  think  Sir  John  meant  it  was 

practically  the  same  code  inquired  into  and  reported 

upon  by  three  Commissions  over  a  period  of  something 

like  seventy  years. 

(Chairman.)  Tes,  and  I  want  the  names. 

(Sir  Leivis  Dibdin.)  Of  which  Commission  ? 

(Chairman.)  All  of  them. 

(Hie  Witness.)  In   point   of   fact  nothing    came  of 

Henry  VHI.'s  Act  in  Hemy  YIII.'s  reign. 

(Sir   Lewis   Dibdin.)      Pardon    me,     a    code    was 

prepared. 

(The  Earl  of  Derby.)  Cannot  we  have  the  questions 
.  after? 

(Chairman.)  1  am  afraid  it  is  my  fault.  I  only 
wanted  the  names  of  those  who  were  parties  to  the 
repoi-t  we  have  got. 

(The  Witness.)  In  Edward  the  YI.'s  reign  another 
statute  substantially  the  same  as  that  of  Henry  VIU. 
was  passed,  and  then  a  Commission  was  formed.  I 
cannot  at  the  present  moment  give  the  names ;  I  think 
I  shall  be  able  to  give  them — and  the  result  was  the 
preparation  of  a  code  prepared,  it  is  stated  by  some  of 
the  historians,  actually  in  Cranmer's  own  handwriting. 
That  statement,  known  as  the  Reformatio  Legum 
Ecclesiasticamm,  never  became  law ;  but  it  is  a  statement 
of  what  was  conceived  by  eminent  lawyers  or  ecclesiastics 
to  be,  or  what  ought  to  be,  law,  and  then  I  proceed  to 
quote  a  few  passages  from  that. 

263.  We  have  a  copy  of  that  ? — Tes,  I  see  some  of 
the  words  have  dropped  out  of  the  copy  of  my  notes, 
but  one  of  the  most  important  proposals  was  that 
when  a  husband  or  wife  had  been  found  guilty  of 
adultery,  then  the  innocent  party  might  enter  into  a 
new  marriage.  It  was  also  stated  that  no  divorce  was 
to  be  declared  tmtil  an  ecclesiastic  court  had  determined 
the  matter ;  and  then  it  makes  some  provisions  which  I 
need  not  mention  in  detail.  One  important  resolution 
was  a  resolution  that  judicial  separation  shouldibe  entirely 
abolished.  Here  arises  a  question  which  is  discussed 
at  considerable  length  in  the  Report  of  the  Divorce 
Commission  on  which  the  Matrimonial  Act  of  1857 
was  founded.  In  the  view  of  the  Commissioners  "  There 
"  seems  some  evidence  that  for  more  than  half  a  century, 
"  from  the  year  1550  until  the  year  1602,  marriage  was 
"  not  held  by  the  Church,  and  was  not,  therefore,  held 
"  by  the  law,  to  be  indissoluble."  "  The  Divorce  Com- 
"  mission,  in  naming  1550,  had  in  view  the  Marquis  of 
"  Northampton's  case,  but  as  that  case  was  decided  in 
"  1548,  an  earlier  date  than  1550  may  probably  be  fixed 
"  upon."  Then  I  refer  briefly  to  what  was  described  at 
great  length  in  the  Report  of  the  Divorce  Commission. 
"  A  Commission  comprising  the  Archbishop  of  Canter- 
•'  bury  declared  that  the  Marquis  of  Northampton's  first 
"  marriage  with  Anne  Bourchier  was  dissolved  by  her 
"  adultery.  This  decision  was  confirmed  in  1552  by  " 
a  certain  statute;  I  think  that  statute  was  subse- 
quently repealed.  The  Divorce  Commission  to  which  I 
have  referred  drew  attention  to  certain  other  facts  and 
circumstances  which  seemed  to  them  to  support  the 
conclusion  that,  at  the  time  to  which  they  referred, 
namely,  from  1850  to  1602,  marriage  was  not  held  by 
the  Church,  and  was  not  held  by  the  law,  to  be  indis- 
soluble.    In  support  of  that  they  refen-ed  to  the  105th 


'  As  to  names  of  members  of  Edward  the  Sixth's  Com- 
iBissiou.  Fuller's  Church  Histoiy,  I.,  107.  As  to  the  composi- 
tion of' the  Commissions  generally,  Dixon's  History  of  the 
Church  of  England,  III.,  351. 


canon  (1597),  which  seemed  "  to  distinguish  between 
"  dissolving  and  annulHng  marriage."  They  also 
refeiTcd  to  the  terms  of  the  109th  canon,  "  which  require 
"  in  all  sentences  of  divoi-ce  and  separation  a  mensa  ct 
"  toro  to  give  a  bond  that  the  parties  will  not,  during 
"  each  other's  life,  contract  matrimony  with  another 
"  person";  and  the  Commissioners  draw  this  conclusion: 
"  The  very  fact  of  enjoining  and  prohibiting  the  bond 
"  implies  that  the  marriage  which  the  bond  was  intended 
"  to  prevent  would  have  been  valid."  I  hope  I  am 
not  going  into  detail  too  much  here. 

264.  Is  not  most  of  this  in  the  Report  of  the 
Commissioners  ?— I  think  the  greater  part  is  in  the 
Report  of  the  Commissioners ;  but  there  are  one  or 
two  cases  (if  the  Commission  think  fit  to  print  my 
memoi-andum  I  should  refer  to  them)  in  the  common 
law  courts  that  show  that  even  in  the  middle  of  the 
seventeenth  century  there  was  in  the  minds  of  some  of 
the  judges  uncertainty  with  regard  to  this  point.  One 
is  a  case  in  Crokes  (Elizabeth)  Report,  in  1602,  and 
another  as  late  as  1641 — a  case  to  be  found  in  the 
small  volume  known  as  March's  Reports — which  seems 
to  show  that  as  late  as  that  time  some  of  the  Enghsh 
judges  were  uncertain  as  to  the  point. 

265.  (Mr.  Bufits  Isaacs.)  Can  you  give  us  the  name 
of  the  case,  and  the  page  of  the  report  P — The  case  of 
Williams,  reported  on  page  10.  I  only  refer  inciden- 
tally to  the  statute  passed  in  the  1  James,  chapter  11, 
known  as  the  Bigamy  Statute. 

(Sir  Lewis  Dibdin.)  That  paragraph  that  you  have 
omitted — had  not  it  better  be  read — Eoljambe's  case  ? 

266.  (Chairman.)  I  think  you  had  better  read  it  if 
anybody  wants  it? — If  your  Lordship  pleases.     "It  is  . 
"  usually  assumed  that   the   law  was  authoritatively 
"  stated  in  Foljambe's  case,  and  the  note  of  the  case  in 
"  Salkeld  reports  " — Salkeld  wrote  a  century  later — 
is    "  a    divorce   for   adultery  was   anciently  a  vinctdo 
"  matrimonii ;  and  therefore  in  the  beginning  of  the 
"  reign  of  Queen  Elizabeth  the  opinion  of  the  Church 
"  of  England  was  that  after  a  divorce  for  adultery  the 
"  pai-ties  might  maiTy  again;  but  in  Foljambe's  case, 
"  anno  44  Elizabeth,  in  the  Star  Chamber,  that  opinion 
"  was  changed;  and  Archbishop  Bancroft,  upon  the 
"  advice  of   the  divines  held  that  adultery  was  only 
"  a   cause  of  divorce  a  mensa  et  toro.      Noy's  report 
"  of  the  same  case  (Noy's  Reports,  page  100)  is   '  E. 
"  '  being    divorced   for   incontinence   of  the   wife,  he 
"  '  afterwards  marries  P.,  the  daughter  of  Rye,  living 
"  '  the  first  wife.     By  the  whole  Com-t  that  is  a  void 
"  'marriage.    Eorthedivoroeisnot,  but  a  mensa  et  toro, 
"  '  and  does  not  dissolve  vinculum  matrimonii.     And 
"  '  by  Whitgift,  Archbishop  of  Canterbury,  so  is  the 
"  '  opinions  of  divines  and  civilians.'     Then  there  is 
"  another  report  in  Moore,  which  is  substantially  the 
"  same  as   Noy's,  but  it  ends,  '  And  John  Whitgift, 
"  '  then  Archbishop  of  Canterbury,  said  that  he  had 
"  '  called    to    himself    at    Lambeth    the    most    sage 
"  '  divines    and    civilians,    and    that     they    had     all 
"  '  agreed  thereon.'     Then   I  refer  to  the  Statute  of 
Bigamy.      On  that  statute   the  Commissioners  base  a 
certain  argument.     They  argue  that  "  from  one  of  the 
"  sections  it  is  clear  that  even  at  the  date  of  the  statute 
"  there  was  a  recognition  of  divorce  as  distinct  from 
"  annulment.     '  It  is  certain  that  even  at  a  later  date 
"  '  divines,  members  of  the  Church  of  England,  were 
"  '  not  agreed  as  to  the  subject.     I  need  only  refer  to 
"  '  the   argument  of   Bishop    Cosin  in  the   Duke   oi 
"  '  Norfolk's  case ' — which  is  reported  in  anno  domini 
"  1700,  13  State  trials,  1332 — '  in  favour   of   divorce 
"  '  a  vinculo.'     Not  so  weU  known  as  Bishop  Cosin's 
"  opinion  are  the  following  words  of  Dr.  Hall,  Bishop 
"  of  Norwich,  '  I  should  therefore  earnestly  advise  and 
"  '  exhort  those  whom  it  may  concern  carefully  and 
"  '  efiiectually  to  apply  themselves  to  the  f  orementioned 
"  '  remedies ;  reconciliation,  if  it  be  possible  to  prevent 
"  '  a   divorce;  holy   endeavours   of   a   continued   oon- 

.  "  '  tinence  if  it  may  be  obtaiued,  to  prevent  a  second 
"  '  marriage  after  divorce.  But,  if  those  prevail  not, 
"  '  I  dare  not  lay  a  load  upon  any  man's  conscienoe 
"  '  which  God  hath  not  burthened ;  I  dare  not  ensnare 
"  '  those  whom  God  will  have  free.'  " 

267.  What  is  that  quoted  from  ? — That  is  a  quotation 
to  be  found  in  one  of  his  works. 
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268.  Of  what  date  ?— Bistop  Hall  died  in  1656. 
In  other  Protestant  countries  about  this  time  divorce 
was  admitted,  tut  there  was  no  generally  accepted 
opinion  as  to  the  grounds.  In  the  seventeenth 
century  some  writers,  relying  chiefly  on  the  wording 
of  certain  texts  of  Scripture,  maiatained  that  adultery 
was  the  only  ground  for  divorce.  That  view  I  find 
stated  by  Grotius,  though  he  vacillated  on  the  sub- 
ject, and  the  courts  in  his  own  country  took  a  wider  view, 
and  "Von  Linden  and  other  Dutch  lawyers  decided  that, 
in  1650,  if  one  spouse  entirely  deserted  the  other,  there 
might  be  a  divorce.  Now,  "  From  the  middle  of 
"  the  seventeenth  centiu-y  there  came  a  change,"  and 
I  am  speaking  specially  of  England.  "  Dissolution  of 
"  marriage  under  the  form  of  annulment  had  become 
"  much  more  difficult  and  rare.  The  number  of  grounds 
"  of  nullity  were  fewer.  Papal  dispensations  had  no 
"  longer  effect.  The  common  law  courts  had  not 
"  worked  out  independently  a  distinct  theory  as  to  the 
"  dissolubility  of  marriage.  They  had,  indeed,  been 
"  required  to  consider  the  matter  with  reference  to 
"  dower,  which  depended  upon  the  existence  of  a  valid 
"  marriage.  But  the  early  authorities  did  not  always 
"  discriminate  clearly  between  divorce  and  judicial 
"  separation.  In  these  circumstances  the  secular  courts 
"  took  their  opinions  as  to  divorce  from  the  ecclesiastical 
"  courts.  The  wealthy  and  powerful  who  had  before 
"  the  Reformation  obtained  release  through  decrees  of 
"  aimulment  sought  it  at  the  hands  of  Parliament; 
"  and  for  some  two  centuries  and  a  half  they  got 
"  redress  by  means  of  special  Acts."  Passing  to  the 
eighteenth  century  I  think  one  may  say  there  comes, 
specially  ia  Germany,  a  great  change.  "  Before  that 
"  time  the  discussion  had  revolved  round  two  or  thi-ee 
"  texts ;  divines,  scholars,  and  lawyers  might  read  them 
"  differently ;  it  was  tacitly  accepted  that  their  true 
"  meaning,  could  it  be  found,  was  decisive  and  final. 
"  The  eighteenth  century  was  the  age  of  the  writers  on 
"  the  natural  law ;  andiutheviewof  some  of  them  natural 
"  law  was  to  be  separated  from  theology.  There 
"  became  evident  a  disposition  to  deal  fi-eely  with  the 
"  subject  from  the  point  of  view  of  the  interests  of  the 

' '  community  and  general  utility,  and  to  suggest  other 
"  grounds  than  adultery  and  desertion."  If  I  were 
allowed  to  expand  this  1  would  refer  to  a  considerable 
number — at  all  events  certain  writers  who  clearly  are 
going  upon  an  entirely  different  line  of  argument  from 
the  previous  wi-iters  who  were  guided  by  three  or  four 
texts. 

269.  Can  you  give  us  the  reference  ? — To  one  I  may 
refer — Christian  Thonaasius — a  well-knovna  vyriter  on 
international  law. 

270.  Have  you  got  a  reference  to  his  work  ? — No,  I 
liave  not  here  the  exact  titles  of  his.  works,  but  I  will 
give  them.*  Then  I  call  attention  to  the  project  or 
draft  of  the  code  of  Frederick  the  Great,  which  was 
prepared,  at  his  instance,  by  his  minister  and  legal 
adviser,  and  somewhere  about  1749,  I  think,  the  draft 
was  published,  and  I  give  a  quotation,  somewhat  too 
long  I  fear,  which  indicates 

271.  Are  the  next  two  pages  all  quotation  ? — Tes. 

272.  Well,  you  need  not  read  those.  What  is  the 
general  effect  ? — The  general  effect  of  them  is  to  greatly 
widen  the  grounds  of  divorce.  The  author  of  the 
project  or  draft  has  evidently  no  longer  in  his  mind 
the  question  of  whether  or  not  these  grounds  fall 
within  the  four  texts  of  Scriptures,  which  hitherto  have 
dominated.  The  test  for  him  is  whether,  having  regard 
to  what  is  reasonable  with  regard  to  the  marriage  tie,  it 
should  continue  to  subsist. 

273.  Might  I  ask  if  that  was  promulgated  and 
became  law  ? — Some  of  these  sections — the  sections  in 
which  these  are  to  be  found  were,  as  I  understand, 
promulgated,  and  became  law  in  certain  parts  of 
Prussia.  They  never  became  law  throughout  Prussia. 
Subsequently  in  Prussia  the  Landrecht  was  published, 
and  it  became  law  throughout  the  whole  of  Prussia  for 
a  cei"tain  period,  and  that  code  contained  very  extensive 
grounds  for  divorce.     Some  of  them  I  mention. 

274.  That  code  of  Frederick  the  Great,  I  see, 
includes  both  malicious  desertion  and  insanity  ? — Tes. 

*  Among  them  is  Fundamentu  Juris  yaturcs  et  Gentium 
ex  Seiisu  communi  deducta. 


275.  Have  you  given  us  what  the  Landrecht  does  ? 
— No,  I  have  not  given  that  in  full,  but  if  it  was 
thought  desirable  I  could  expand.  I  have  in  my  notes 
elsewhere  the  leading  provisions  of  it,  but  I  did  not 
put  them  in  here. 

276.  Perhaps  you  wiU  send  that  F — Tes.  Then  I 
think  the  next  in  order  of  date  and  importance  was  the 
law  passed  in  France,  in  1792,  and  which  did  away  with 
judicial  separation  and  greatly  extended  the  ground  of 
divorce — mutual  consent,  incompatibility  of  temper 

277.  That  was  rather  a  disturbed  time  ? — No  doubt 
it  was.  It  was  not  a  period  at  which  calm  considera- 
tion of  social  questions  was  possible.  Divorce  was  so 
increased  by  this  law  that  I  believe  at  one  time  the 
divorces  were  almost  as  numerous  as  marriages. 

278.  Then  we  come  to  the  nineteenth  century?— 
Then  that  law  was  greatly  altered  by  the  Code  Civil, 
which  greatly  reduced  the  number. 

279.  That  is  Napoleon's  code  ? — Tes.  The  law  as 
to  divorce  was  repealed  at  the  Restoration  in  France  ; 
and  from  1816  I  think  I  may  pass  in  my  sui-vey  of 
legislation  to  the  Enghsh  Act  of  1857 — ^the  Matrimonial 
Causes  Act  for  England  and  Wales. 

280.  We  have  the  Fi-euch  law  as  it  now  stands  ? — 
The  present  French  law  of  1884  ? 

281.  Tes.  Then  the  next  paragi-aph  deals  vsdth  our- 
English  Act.P — Tes.  In  point  of  fact,  at  that  page 
there  ought  to  be  a  reference  to  the  Swiss  law  of  1874 
— -an  important  Federal  Act  which  made  uniform  the 
divoi'ce  law  for  the  whole  of  Switzeidand. 

282.  Is  not  that  the  same  as  we  have  ?  We  have 
an  abstract  of  it  ? — Ton  have  an  abstract  of  it. 

283.  What  is  the  reference  to  it  '^ — It  was  passed  in 
1874.  Continuing  the  narrative  in  order  of  time,  next 
comes  the  French  Act  of  1884,  the  terms  of  which  are 
no  doubt  known  to  the  Commission.  Then  coming  in 
order  of  date  and  importance  come  the  provisions  of 
the  German  Civil  Code,  which  came  into  operation  in 
1900. 

284.  I  should  like  to  have  on  the  note  what  you  say 
those  are  ? — Articles  1555  to  1569  state  the  grounds  of 
divorce — "  they  are  adultery  (article  1565),  attempts  on 
"  the  life  (1566),  malicious  desertion  " 

285.  "  For  at  least  one  year  ?  " — Tes. 

286.  What  does  "  faculative  grounds "  mean  ? — 
Discretionary  or  relative.     "  If  the  Respondent  has,  by 

'  means  of  a  serious  breach  of  his  or  her  marital  duties, 
'  or  by  dishonourable  or  immoral  conduct,  caused  the 
'  relations  between  to  be  so  injui-iously  affected  that 
'  the  Respondent  could  not  be  reasonably  expected  to 
'  continue  the  marriage  (1569) ;  Insanity  of  at  least 
'  three  years  duration  after  the  man-iage,  and  so  serious 
'  as  to  destroy  community  of  inteUeotual  interests,  and 
'  there  is  no  prospect  of  recovery  (1569) ;  Separation. 
'  Same_  grounds  as  divorce.  The  separation  may  at 
'  any  time  be  changed  on  petition  of  either  party  into 
'  an  absolute  divorce  provided  marital  life  has  not  been 
'  renewed.  In  the  first  draft  of  the  Civil  Code  it  was 
'  proposed  to  give  no  right  to  an  immediate  divorce, 
'  but  only  a  right  to  a  temporary  separation,  which 
'  might  be  converted  into  a  decree  of  divorce.  The 
'  Second  Commission  to  which  the  Bill  was  referred 
'  was  opposed  to  ordering  temporary  separation. 
'  Ultimately  it  was  enacted  that  a  petitioner  might 
'  obtain  a  decree  of  a  temporary  separation  or  divoi-ce 
'  as  he  or  she  might  think  fit." 

287.  Apparently  the  other  party  to  a  separation 
could  turn  it  into  a  divorce  by  applying  to  do  so  ? Tes 

288.  That  finishes  the  divorce  ? — Tes. 

289.  Now  you  have  a  few  observations  on  judicial 
separation  ? — Tes,  very  few.  "  While  refusing  to 
' '  recognise  divorce  proper  the  Church  permitted  judicial 
"  separation  by  the  decree  of  an  ecclesiastical  court 
"  The  causes  for  which  English  ecclesiastical  courts 
"  admitted  judicial  separation  were.  Adultery ;  cruelty 
"  imnatural  offences.  Desertion  was  not,  according  to 
•'  canon  law,  regarded  as  a  ground  for  separation 
"  Most  of  the  Reformers  were  strongly  opposed  to 
"  judicial  separation,  as  unscriptural  and  inconsistent 
"  with  the  marriage  tie."  The  arguments  are  put  by 
Erasmus  m  his  commentaries  on  the  Corinthians  at 
some  length,  and  he  argues  strongly  against  the 
injustice  of  it.  He  says  it  is  too  bad  to  add  affliction  to 
the  very  person  who  ought  to  be  helped  ;  and  Luther 
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used  some  strong  terms  about  it.  ''A  brief  reference 
"  to  the  law  in  regard  to  agreements  of  separation 
"  between  husband  and  vAie  and  to  some  recent  enact- 
"  ments  may  be  made  here.  That  the  parties  had  by 
"  deed  or  otherwise  agreed  to  a  separation  was,  in  the 
"  view  of  the  ecclesiastial  courts,  no  answer  to  a  suit 
"  for  restitution  of  conjugal  rights,  even  if  the  deed 
"  contained  a  covenant  not  to  sue.  If  the  husband 
"  returned  to  cohabitation  there  was  an  end  of  the 
"  deeds  and  the  covenants  therein."  I  point  out  that 
for  a  long  time  there  was  a  strong  antipathy  on  the 
part  of  the  judges,  notably  on  the  part  of  Lord  Eldon, 
to  recognise  such  an  agreenrent ;  Ijut  after  the  decision 
of  Wilson  i;.  Wilson,  in  the  House  of  Lords,  it  was  no 
longer  so.  Then  I  give  a  brief  account  of  the  various 
Acts  under  which  orders  are  made  having  to  all  intents 
and  purposes  the  effect  of  decrees  of  judicial  separation, 
chiefly  orders  made  by  magistrates. 

(Chairman.)  That  is  the  Act  of  1895  ? 

290.  {Mr.  Bufus  Isaacs.)  There  is  an  earlier  oije  ? — 
I  first  mention  the  1878  Act. 

291.  (Chairmayi.)  But  that  was  amalgamated  in  the 
1895  Act  ? — Yes,  then  I  pass  to  the  1895  one,  and  then 
I  refer  to  the  provisions  to  be  found  in  the  Licensmg 
Act  of  1902.  My  last  observation  is  that  none  of 
these  notes  touch  what  to  my  mind  is  a  matter  of  great 
importance,  the  international  aspects  of  divorce  ;  the 
recognition  of  decrees  of  foreign  courts  by  our  courts, 
and  of  our  decrees  by  foreign  courts.  If  the 
Commission  were  desirous  of  obtaining  any  further 
information  with  regard  to  the  subject  it  will  be  a 
pleasure  to  give  it. 

292.  It  might  be  material  if  you  had  any  observa- 
tion or  notes  you  would  like  to  supply  on  these  two 
points.  The  jurisdiction,  for  instance,  founded  on 
nationality,  and  what  is  the  effect  of  this  convention 
of  the  European  nations  ? — Yes,  there  have  been 
sittings  at  short  intervals  of  the  Hague  Conference, 
attended  by  almost  all  the  leading  nations  of  the 
continent  of  Eui-ope,  with  regard  to  private  inter- 
national law,  and  they  have  come  to  agreements  on 
certain  subjects,  e.g.,  with  regard  to  succession,  to 
marriage,  and  to  divorce. 

293.  Are  those  put  ia  the  form  of  a  convention  ? — 
They  are  put  in  the  form  of  a  convention. 

294.  They  are  not  authorised  resolutions,  except  so 
far  as  you  have  representatives  of  the  different 
countries  individually  ? — ^I  think  with  regard  to  certain 
countries  matters  have  gone  beyond  that,  and  that 
some  countries  have  actually  legalised  them. 

295.  Could  you  supplement  this  memorandum  by 
sending  a  memorandum  stating  what  has  been  done 
with  regard  to  that  ? — If  the  Commissioners  desire  it. 

296.  And  I  understand  also  you  have  something  to 
say  about  domicile  as  a  fomidation  for  a  petition  ?— 
That,  if  I  might  suggest,  had  better  be  dealt  with  m 
such  a  memorandum. 

297.  (Mr.  Bufus  Isaacs.)  As  I  understand,  this 
country  has  not  taken  part  in  that  Convention  ?— ISTo. 

298.  (Chairman.)  No  private  representative  was 
there  ?— No  one  attended  any  of  these  conferences  on 
behalf  of  om-  country. 

299.  But  I  think  it  would  be  useful  to  have  any 
international  resolution  on  the  subject,  if  you  can 
furnish  us  with  it :■-— Certainly,  I  might  say  this;  li 
this  memorandum  were  printed,  I  should  like  to  be 
aUowed  to  supplement  it  largely.  The  imperfections 
of  it  nobody  feels  more  than  I  do. 

300  Do  you  mean  you  would  like  to  take  a  copy 
and  add  to  it  ?— I  should  like  to  add  to  it  before  it  is 

printed.  ,       t,  ii, 

301.  You  can  do  that.  I  propose  to  have  tne 
shorthand  note  to  see  what  you  have  said,  and  at  the 
end  of  that  note  of  your  evidence  we  can  have  your 
printed  memorandum  coii-ected,  but  I  hope  we  shall 
get  it  vei-y  soon  ? — I  7n\\  do  my  best. 

(Sir  Lewis  Bibdin.)  WiU  questions  be  asked  ot 
Sir  John  on  this  memorandum  before  we  come  to  the 

tables  ?  T     1     -xi,  J  I, 

(Chairman.)  No,  I  think  we  had  better  deal  witb  tne 

statistics  first. 

Adjourned  for  a  short  time. 
802.  (Chairman.)  Your  next  notes  relate  to  juris- 
diction as   to  divorce  ?— If   your  Lordship  would   not 
3720. 


mind  taking  the  figures  I  should  be  glad ;  just  as  you 
like. 

3(i:>.  Do  you  mind  taking  them  in  the  order  I  have 
them  ? — No,  just  as  you  like. 

304.  "  Jurisdiction  as  to  divorce."  I  understand 
from  your  note,  "  Jurisdiction  as  to  maiTiage  and 
"  divorce  or  separation  is  exercised,  with  rare 
"  exceptions,  by  courts,  not  by  the  legislatures  "  ? — 
That  is  as  far  as  my  observation  and  examination  go. 

305.  "  Among  the  exceptions  as  to  divorce  are 
"  Ireland,  Ontario,  Quebec,  Manitoba,  and  North- West 
"  Territories  of  Canada."  Then  "  In  Denmark,  Norway 
"  and  Sweden,  the  King  has  power  to  grant  divorce. 
"  In  Bulgaria,  Croatia,  Slavonia  and  Servia,  matrimonial 
"  causes  are  dealt  with  by  ecclesiastical  courts.  In 
"  Finland  divorce  obtained  from  the  Senate.  In  most 
"  countries  the  ordinary  tribunals  have  jurisdiction 
"  to  divorce.  In  Belgium,  the  district  courts ;  in 
"  Germany,  the  Landgerioht.  In  three  countries — 
"  England,  Ireland,  and  Scotland — jurisdiction  in 
"  matrimonial  matters  is  exercised  solely  by  a  court 
"  sitting  in  the  capital  "  ? — I  ought  to  qualify  that, 
"  In  three  countries — England,  Ireland,  and  Scotland — 
"  jurisdiction  in  divorce  matters " ;  because,  as  I 
understand  with  regard  to  certain  matrimonial  matters, 
the  sheriff's  court  has  jurisdiction. 

306.  In  Scotland  ? — Yes,  that  should  read,  "  divorce 
matters." 

307.  But  Ireland  does  not  exercise  jurisdiction  in 
divorce  matters.  The  only  divorce  they  get  would 
be  by  the  old  form  of  a  Bill  ?— Yes. 

308.  "  No  similar  concentration  of  jurisdiction 
"  appears  to  exist  elsewhere  "  ?— Might  I  say  that  in 
Germany  I  understand  jurisdiction  is  exercised  by  the 
Landgericht,  and  that  there  are  something  like  170  such 
courts  scattered  all  over  Germany. 

309.  Which  exercise  jurisdiction  ? — Which  exercise 
jurisdiction  with  regard  to  divorce. 

310.  That  is  local  courts  ? — Local  courts. 

311.  Perhaps  you  can  teU  us  about  France? — I 
believe  in  France  the  ordinary  courts  exercise  juris- 
diction there. 

312.  Scattered  over  the  country  ? — Yes. 

313.  Then,  "  The  test  in  some  countries,  e.g.,  England 
"  is,  as  a  rule,  domicile ;  in  some  American  States, 
"  residence  for  periods  more  or  less  long."  I  may  say 
we  are  going  to  have  the  evidence  of  an  American 
lawyer,  who  wiU  not  only  give  us  the  law  in  the  different 
States,  but  also  the  proposals  to  be  put  forward  by  the 
Divorce  Law  Reform  Association.  Then  as  to  con- 
ciliation ;  you  have  dealt  with  that.  "  According  to 
"  the  laws  of  certain  countries  attempts  at  ooncihation 
"  must  be  made  before  a  decree  of  divorce  or  separa- 
"  tion,  e.g.,  Austria,  Holland,  Belgium,  Italy."  The 
judge  sees  the  parties  ? — Yes,  in  Germany,  too. 

314.  Do  you  think  that  would  be  a  good  thing  in 
this  country  ? — I  think  that  would  be  a  most  important 
piece  of  machinery  to  add  to  the  courts  here.  It  is 
perfectly  true  from  the  figures  that  the  results  in  some 
countries  at  attempts  at  conciliation  are  not  very  large, 
but  in  some  other  countries — in  Germany,  for  example 
— a  quarter,  or  at  all  events  a  fifth  to  a  sixth  of  the 
cases  terminated  in  the  initial  stage ;  and  it  seems  to 
me  in  a  matter  of  this  kind,  even  if  in  the  great  majority 
of  cases  attempts  at  conciKation  failed,  success  in  a 
comparatively  small  majority  would  justify  the  intro- 
duction of  some  such  feature  into  the  machinery  of  the 
courts  relative  to  divorce. 

315.  In  our  country  people  are  at  arm's  length 
from  the  beginning.  Would  your  suggestion  be  that 
immediately  after  proceedings  are  begun  the  judge 
should  have  power  to  summon  the  parties  and  see  them 
with  a  view  to  reconoiUation  ? — It  strikes  me  that 
would  be  fruitful  and  good.  This  kind  of  litigation  in 
not  like  ordinary  litigation  before  im  oi-dinary  court 
dealing  with  questions  of  property.  The  disputes  turn 
largely  upon  passing  moods  and  states  of  feeling,  and 
the  introduction  of  some  entirely  disinterested  party, 
free  to  speak  to  the  parties  as  a  friend  more  than  as  a 
judge,  would  in  some  considerable  number  of  cases  be 
likely,  I  think,  to  lead  to  a  settlement. 

316.  That  would  hardly  be  capable  of  application  in 
all  those  cases  where  the  parties  sued  had  deserted  ? — ■ 
No,  I  am  not  contemijlating  that. 

B  3 


09 


EOYAL   COMMISSION    ON    DIVORCE   AND    MATRIMONIAL    CAUSES: 


25  Feh-mry  1910.] 


Sir  J.  Macdonbll,  c.r.,  ll.d. 


\_Gontirmed,. 


317.  Where  it  is  likely  to  be  able  to  be  done  jow 
mean  ? — Tes  ;  a  Bill  dealing  with  this  would  require 
careful  drafting.  In  cases  of  desertion,  and  probably 
cases  of  gross  cruelty,  it  would  be  out  of  the  question ; 
out  there  would  be  a  certain  number  of  cases  in  which 
it  would,  I  think,  be  fruitful. 

318.  Then  with  regard  to  publicity.  "  In  Germany 
"  the  public  may  be  excluded  from  court  at  the  instance 
"  of  one  of  the  parties."  Then,  "ia  Hungary  hearings 
"  are  usually  private.  Representation  by  counsel  is 
"  compulsory."  France  we  already  have  ? — I  may  say 
that  quite  lately,  in  fact  at  the  beginning  of  this  year, 
there  has  come  into  force  a  new  law  in  Norway  in  which 
I  understand  from  the  author  of  the  Bill  which  has 
passed  the  Storthing,  that  one  of  the  featm-es  is  that 
the  proceedings  are  to  be  in  private. 

819.  Then,  "Intervention  on  public  behalf.  A 
"  defender  of  the  marriage  is  appointed  in  Austria  and 
"  Hungary.  In  G-ermany  a  State  official  has  the  right 
"  to  intervene."  Then,  "  Grounds  of  divorce.  In  recent 
"  legislation,  especially  in  the  United  States,  there  is  a 
"  tendency  to  recognise  grounds  of  divorce  implying 
"  permanent  unfitness  for  married  life,  such  as  habitual 
"  drunkenness.  There  is  also  a  tendency  to  admit  as 
"  grounds  of  divorce  causes  as  to  which  the  court  must 
"  have  lai'ge  discretion ;  such  grounds  as  sevices, 
"  exces,  injures  graves  ;  elastic  terms  to  be  found  in 
"  some  modern  laws  [e.g.,  France  and  Italy).  Some 
"  States  in  America  {e.g.,  Washington  and  Rhode 
"  Island)  admit  as  grounds  of  divorce,  any  other 
"  cause  as  the  court  in  its  discretion  may  deem 
"  sxrfficient,  so  as  to  separation  in  Kentucky."  Then, 
"  Annulment.  The  grounds  of  aim.ulment  or  nullity 
"  differ  much  in  different  counti'ies  ;  e.g.,  difEerence  as 
"  to  degrees  of  consangiiinity  and  affinity  within  which 
"  marriage  is  forbidden ;  difference  as  to  marriageable 
"  ages  ;  pregnancy  before  marriage  (Austria)." 
"  Marriage  of  the  giiilty  parties  "  ? — I  should  like  to 
make  a  qualification  here.  I  should  not  say  in  several 
Em^opean  countries,  but  in  one  or  two,  for  example,  in 
Roumania,  it  is  not  sanctioned. 

320.  That  is  the  next  one  ?— Tes. 

321.  "  In  some  European  countries  maiTiage  between 
"  the  guilty  pariy  and  the  co-respondent  are  not 
"  sanctioned,"  and  you  specify  Roumania  ? — Tes, 
Roumania  is  one  case. 

322.  "England,  Scotland,  and  France  are  excep- 
tions ?  " — I  should  say  the  rule  is  different  in  England, 
Scotland,  and  Prance. 

323.  "  In  Hungary  the  decree  of  divorce  for  adultery 
"  forbids  marriage  with  the  person  with  whom  the 
"  adultery  was  committed.  In  some  countries  the 
"  right  of  guilty  party  to  re-maiTy  is  prohibited  for  a 
"  certain  period."  "  Difference  in  rights  of  husband 
"  and  wife.  In  several  countries  no  distinction  is  made 
"  between  husband  and  wife  as  to  the  grou.nds  for 
"  divorce,  e.g.,  in  Scotland  and  France,  Hungary, 
"  Germany.  In  England  there  is  a  difference.  In  Italy 
"  there  is  a  difference  as  to  grounds  of  separation." 
Then  as  to  separation  you  say,  "  Certain  countries 
"  recognise  judicial  separation  only  :  Italy,  Austria  (as 
"  to  Catholics),  Spain,  Portugal,  Argentine,  Brazil, 
"  Chili,  and  Mexico.  Certain  countries  do  not  recognise 
"  judicial  separation ;  e.g".,  Bulgaria  and  Roumania.  In 
"  ceri,ain  comitries  judicial  separation  is  recognised. 
"  But  it  may  be  converted  into  a  divorce  on  certain 
"  conditions.  In  France  a  decree  of  separation  may 
"  after  three  years  be  converted  into  a  decree  of  divorce 
"  at  the  instance  of  either  party.  In  Germany  a 
"  defendant  has  a  right,  if  he  or  she  demands  it,  to  a 
"  decree  of  divorce ;  and,  if  a  decree  of  separation  has 
"  been  made,  it  may  at  any  time,  at  the  instance  of 
'•■  either  party,  be  converted  into  a  decree  of  divorce. 
"  In  Switzerland  a  decree  of  judicial  separation  can 
"  only  be  for  two  years  and  cannot  be  renewed."  I 
think  that  exhaiists  your  comments  on  jurisdiction  ? — 
These  are  the  most  important  points. 

324.  Now  with  regard  to  the  tables.  I  think  you 
have  put  in  a  number  of  tables  which  have  ah-eady  been 
supplied  to  the  Commissioners — Tables  1  to  24*  .? — I 
think  that  is  the  number. 

*  For  Tables,  see  App.  III.,  pp.  27-40. 


325.  Have  you  taken  those  with  regard  to  England 
and  Wales  from  the  Civil  Judicial  Statistic^  ? — I  have 
taken  them  as  to  England  and  Wales  from  the  Civil 
Judicial  Statistics. 

326.  And  those  relating  to  foreign  countries  from 
the  American  reports  ? — Subject  to  this,  that  I  have  in 
several  cases  consulted  other  sources.  There  was  a 
report  produced  a  few  years  ago  by  an  Italian 
statistician,  and  I  have  made  some  use.  of  that.  I  have 
also  made  use  of  certain  reports  Applied  by  foreign 
Governments,  but  I  may  add,  that  since  the  table 
relative  to  foreign  figures  has  been  supplied,  I  have 
been  able  to  get  certain  figures  which  will  enable  me  to 
correct,  in  certain  respects.  Table  16. 

327.  Those  for  Italy  are  from  Bosco's  report  in 
"  AnnaU  di  Statistica  "  ? — Tes. 

328.  Now  you  draw  certain  conclusions  from  your 
figui-es.  I  think  the  first  is  that  in  England  and  Wales 
divorces  are  increasing.  According  to  what  I  have 
followed  that  is  in  Tables  1,  2,  and  3  ? — And  also,  to 
a  certain  extent.  Tables  4  and  5. 

329.  Further,  that  in  England  and  Wales  this 
increase  is  at  a  greater  rate  than  the  population  is 
increased  ? — That  I  think  is  apparent  from  Tables  4  and 
6  especially. 

330.  Is  that  increase  large  ? — Well,  taking  Table  4 
the  decrees  per  100,000  of  estimated  population  in  1858 
was  -92;  in  1908  they  were  1-90.  Taking  another 
criterion  the  decrees  per  10,000  of  the  married  popu- 
lation in  1861  were  about  half  what  they  were  in  1901. 

331.  That  is  Table  5  ?— That  is  Table  5. 

332.  Decrees  on  10,000  of  married  population  in 
1861  were  2-02,  and  in  1901  they  were  5 -01.  That  is 
more  than  double? — Then  the  tables  next  deal  with 
judicial  separation. 

333.  That  shows  very  few  in  the  divorce  coin't ; 
there  is  no  increase  ? — Practically  none. 

334.  Do  you  draw  any  conclusion  from  that  ? — The 
conclusion  I  should  be  inclined  to  draw  is  that  the 
latter  remedy,  namely,  judicial  sejiaration,  is  less  and 
less  prized  than  it  was ;  but  it  is  a  matter  of 
speculation. 

335.  We  can  draw  our  conclusions  from  the  tables  ? 
—Tes. 

336.  Since  1906  (you  now  pass  to  the  judicial 
separation  orders)  magistrates'  orders  show  a  large 
increase? — That  appears  on  Tables  11  and  12. 

337.  Then  you  say,  "  that  the  increase  in  such 
"  orders  is  far  in  excess  of  the  increase  in  population  "  ? 
— That  appears  in  Table  12 ;  starting  from.  1S93  the 
proportion  per  100,000  of  population  of  such  orders 
was  2-86 

338.  That  is  before  the  Act  of  1895  ?— That  is 
before  the  Act  of  1895. 

339.  Perhaps  you  had  better  take  1896  ?— Then  it 
was  17-67,  and  in  1908  it  had  risen  to  20  ■  63. 

340.  Showing  an  increase  larger  than  the  increase 
of  population  ? — Distinctly. 

341.  Now,  in  England  and  Wales,  the  increase  of 

divorce  at   the  instance  of  husbands  ? — Might  I 

just  say  I  have  had  prepared,  not  for  this  purpose,  but 
for  the  pui'pose  of  the  judicial  statistics,  a  table* 
showing  in  what  counties  these  orders  are  made,  and 
it  is  astonishing  to  note  the  great  difference  in  the 
various  counties.  I  think  the  table  shows  that  Lanca- 
shire stands  at  the  head  of  the  li«t,  at  all  events  the 
figures  shade  away  from  something  like  40  to  3. 

342.  Have  you  got  the  table  showing  that  ? — Tes, 
I  have  the  table,  which  I  -mil  supply  the  Secretary  with. 

343.  Does  that  lead  you  to  any  conclusion  ? — Well 
the  two  inferences  I  draw  from  it  are,  first  of  all,  that 
the  causes  which  justify  these  orders  vary  exceedingly 
throughout  the  country.  Lancashire  stands  first  at 
39-87  in  1907  per  100,000  of  the  population.  Agri- 
cultural counties,  as  might  be  expected,  show  very  few 
separation  orders  compared  with  these  populous  parts. 
For  instance,  in  Dorset,  Hunts.  Cambridge,  and  Oxford 
that  is  so.  Another  conclusion  is  that  the  powers 
given  under  these  various  Acts  are  exercised  somewhat 
differently  by  magistrates  throughout  the  country. 

344.  Then  you  go  on  with  the  other  table.  "  That 
"  in  England  and  Wales  the  decrees  for  divorces,  at 
"  instance   of   husbands,  exceed  those  at  instance'  of 

*  iSfs  Table  XIIA. 
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"  wives,  though  the  difference  seems  to  be  diminishing." 
Is  that  Table  2  or  Table  11  ?;— That  is  seen  at  Tal>le  2. 
The  difference,  however,  is  comparatively  small.  I 
think  those  at  the  instance  of  mves  in  the  first  five 
years  were — well,  I  think  it  is  ;i  difference  of  about  five 
per  cent. 

345.  You  mean  they  are  tending  to  approximate  ? — 
Yes,  they  are  tending  to  approximate. 

346.  {Lcrrd  G-uthrie.)  What  is  the  meaning  of  1895 
in  Table  2  ? — That  was  a  defective  return,  I  believe. 

347.  {Chairman.)  "  The  decrees  for  judicial  separa- 
"  tion  at  the  instance  of  wives  greatly  exceeded  those 
"  at  the  instance  of  husbands."  Ai-e  those  decrees  of 
the  magistrate  or  the  coui-t  ? — Those  are  decrees  shown 
in  Table  6 — the  court. 

348.  That  is  not  as  great  now  as  it  was  as  far  Ijack 
as  18-58  F — I  have  taken  the  average — the  first  five 
years,  which  is  23,  and  it  is  much  about  the  same  the 
last  five  years. 

349.  Then  you  mention  that  in  the  case  of  a  veiy 
large  pi-oportion  of  marriages  dissolved  there  are  no 
children.     Is  that  Table  15  ?— Table  15. 

350.  I  see  from  1904  to  1908  the  average  is  185 
husbands  and  1T8  wives,  no  children.  One  child,  111 
husbands  and  129  wives ;  two  children,  79  husbands 
and  80  wives ;  three  to  six  cMldi-en,  82  husbands,  71 
wives  ? — I  think,  taking  the  average  from  1899  to  1903, 
there  were  about  39  ■  9  of  the  cases  in  which  there  were 
no  childi-en.  Taking  the  average  from  1904  to  1908 
there  were  39  ■  07  without  children. 

351.  The  next  are  interesting  tables  that  I  want  to 
ask  you  a  little  more  about.  They  are  numbers  13  and 
14.  I  think  that  wants  a  little  more  explanation.  Are 
those  tables  which  show  the  number  of  suits  com- 
menced according  to  the  number  of  years  which  the 
marriages  have  lasted? — Those  are  the  duration  of 
marriages  in  matrimonial  suits  commenced  in  each  year 
as  compiled  from  the  book  which  is  sent  by  the  Divorce 
Court  to  the  Home  Office. 

352.  Do  you  notice  from  that  (this  is  a  point  that  I 
think  requu-es  a  good  deal  of  explanation)  that  m 
the  first  year  of  the  marriage  there  are  scarcely  any 
divorces  ? — Yes. 

353.  Between  one  and  two  years  there  are  a  few 
more  ;  two  to  five  it  is  increased,  but  the  great  bulk  is 
between  5  to  10,  or  10  to  20  years  of  marriage  ? — 
Yes,  something  like  40  per  cent,  of  them  are  put  in  the 
period  from  10  to  20  years. 

354.  How  many  from  5  to  10  years  ? — I  have  not 
worked  out  the  averages  there,  but  I  should  think  it  is 
somewhere  about  half  of  that. 

355.  More  than  that,  I  think.  For  instance,  I  have 
got  in  the  hist  years,  1904  to  1908,  155  husbands'  and 
137  wives'  in  5  to  10  years  ;  and  188  husbands'  and  189 
wives'  in  10  to  20  years  ? — Yes. 

{The  Eaii  of  Derby.)  G69  I  make  it  out  of  the  annual 
average. 

356.  (Chairman.)  That  is,  two-thirds  are  after  5  to  20 
years  of  marriage.  I  want  to  ask  you  about  this, 
because  this  is  a  matter  my  attention  was  called  to  when 
I  presided  over  the  court.  Do  you  draw  any  inference 
from  that  ? — One  would  hesitate  to  be  confident  about 
any  inference,  for  this  reason.  There  is,  as  far  as  I 
know,  no  exact  information  as  to  the  number  of  sub- 
sisting marriages  which  have  lasted  10  to  20  years.  As 
far  as  I  know  I  do  not  think  such  information  is  to  be 
obtained.  Consequently  one  cannot  be  very  confident 
as  to  whether  or  not  this  proportion— high  though  it  is 
—is  a  very  abnormal  proportion.  One  would  require  to 
ascertain  that;  and  it  would  add  to  the  value  of  the 
statistics  if  the  Census  in  future  could  give  us  some 
information  as  to  the  actual  number  of  marriages  of 
a  particular  duration. 

357.  I  should  like  to  ask  you,  because  this  matte- 
was  di-awn  to  my  attention  repeatedly  in  court,  whether 
one  can  obtain  any  explanation  of  that  tremendous 
preponderance  ocoui-ring  after  a  considerable  duration 
of  marriage,  and  whether  it  is  not  due  to  the  fact  that 
amongst  the  poorer  classes,  in  which  the  bulk  of  the 
man-iages  dissolved  occur — a  large  proportioa  amongst 
the  poor  and  respectable  classes  of  life — of  the  stress  of 
life.  That  is  to  say,  I  have  seen  myself  (and  you  will 
say  if  there  is  anything  in  the  suggestion),  when  the 
children  have  increased,  the  wages  remaining  the  same 


perhaps,  and  the  pinch  of  life  is  felt,  the  strain  seems 
to  affect  the  relations  between  the  parties.  It  either 
creates,  as  I  have  seen  in  some  cases,  drunkenness,  or  other 
habits  which  have  tended  to  dissolute  manners.  Have 
you  thought  of  that  solution  P — I  have  thought  of  it, 
but  I  could  not  speak  of  it  with  any  degree  of  confiilence, 
having  had  so  little  practice  in  the  Divoi-ce  Court;  in 
fact,  for  the  last  20  years,  none.  I  would  not  venture 
to  express  an  opinion  upon  that  point. 

358.  Now,  as  to  other  countries,  countries  in  which 
divorce  is  recognised,  and  as  to  which  trustworthy 
statistics  exist ;  you  say  it  is  increasing.  That  is 
Table  16  ? — Yes,  that  table  is  subject  to  some  altera- 
tions which  I  should  like  to  make.  Substantially  it  is 
correct. 

359.  Will  you  alter  it? — Yes,  I  hope  to  be  able  to 
give  information  as  to  certain  years  which  are  now  in 
blank. 

360.  Perhaps  you  will  fill  that  up  afterwards? — 
Yes ;  and  some  slight  mistakes  have  been  made  in 
printing  it,  but  that  will,  be  rectified. 

361.  Then  your  next  note,  "  That  where  recognised 
"  judicial  separation  as  distinct  from  divorce  is  also 
"  increasing  "  ? — I  do  not  think  that  I  have  printed  the 
tables  with  regard  to  that,  but  I  shall  be  able  to  supply 
the  table  for  that. 

362.  {The  Earl  of  Derby.)  I  believe  the  figures  in 
Germany  include  separation  ? — Yes,  but  I  do  not  think 
that  would  affect  the  figures  much.  There  are  not  veiy 
many.  The  net  result  of  Table  16  is  to  show  that, 
putting  Japan  aside,  the  United  States  show  the 
largest  number  of  divorces  according  to  any  test ;  that 
next  and  highest  among  Em-opean  countries  comes 
Switzerland. 

363.  That  is  an  increase  from  925  in  1887  to  1,494 
in  1907  ;  is  that  it  ?  Germany  is  nearly  double,  or  is  it 
in  proportion  to  population? — I  am  for  the  moment 
taking  the  test  of  population, 

364.  Then  the  point  is  that  the  increase  in  divorce 
is  generally  in  excess  of  the  increase  of  population  ? — 
Much  in  excess. 

365.  Much  in  excess  in  the  United  States  ?  —  I 
have  taken  some  extracts  for  my  notes,  not  merely 
from  the  United  States  reports,  biit  a  book  written  by 
Mr.  Liohtenberger  on  the  subject.  Epitomising  the 
facts  and  speaking  of  the  United  States,  he  says  the 
mai-ried  population  a  little  more  than  doubled  between 
1870  and  1900,  while  divorce  inci-eased  nearly  five-fold. 

366.  Then  we  pass  on  to  Italy,  where  divorce  does 
not  exist  and  only  judicial  separation  is  allowed.  That 
has  increased,  but  not  so  rapidly  as  in  some  countries 
in  which  divorce  alone  is  recognised  ? — Yes,  I  shall  be 
able  to  give  figures  about  that. 

367.  Then  you  go  to  say,  "  The  highest  divorce  rate 
"  and  the  greatest  increase  among  civilised  countries 
"  (Japan  excepted)  is  in  the  United  States  of  America ; 
"  in  Europe  the  highest  rate  is  in  Switzerland,"  and 
so  on? — The  figures  for  Japan  are  far  in  excess  of 
anything  to  be  found  here. 

368.  (Sir  Leiois  Dibdin.)  One  in  six,  is  it  not? — 
One  in  six,  I  think. 

369.  It  used  to  be  one  in  four? — Before  the  last 
Act  in  Japan,  which  is  dated  1898,  I  believe,  there  was 
one  divorce  in  three  marriages.  Since  that  time  it  is 
stated  to  be  one  divorce  to  six  marriages. 

370.  (Chairman.)  We  have  not  got  the  law  of  Japan 
as  to  the  grounds  for  divorce? — The  United  States 
reports  give  the  Act  of  1898. 

371.  Now  you  point  out  that  in  the  same  country 
there  exists  in  different  parts  different  rates  of  divorce. 
You  have  given  a  Table  in  your  proof  of  1906,  11  per 
100,000  of  the  population  in  Bavaria,  while  Saxony  has 
32  per  100,000  of  the  population? — Both  countries 
being  subject  to  the  divorce  sections  contained  in  the 
Act  of  1900. 

372.  Saxony  seems  to  have  remained  about  the 
same,  and  Bavaria  about  the  same.  Have  you  any 
reason  which  enables  you  to  account  for  that  ? — 1  think 
the  first  obvious  explanation  is  that  Bavaria  is,  broadly 
speaking,  a  Catholic  country,  which  cannot  be  said  of 
Saxony.  The  second  reason  is  that  Saxony,  before 
1900,  was  subject  to  laws  which  no  doubt  familiarised 
the  people  with  divorce  as  a  possible  remedy  for 
matrimonial  troubles. 
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373.  (If)-.  Bufus  Isaacs.)  Is  there  one  law  for 
(ievmany  now  ? — There  is  now  one  law  for  the  whole 
of  Germany  as  far  as  divorce  is  concerned. 

374.  (Chairman.)  Now,  what  is  the  next  point  as  to 
Switzerland? — Though  Switzerland  has  now  a  federal 
law  of  divorce,  there  still  subsist  between  certain  cantons 
notable  differences  in  the  cases  of  divorce,  and  I 
mention  the  case  of  Geneva  with  a  figure  of  130,  as 
compared  with  certain  Catholic  cantons  with  a  figure 
of  10. 

375.  That  may  be  the  same  explanation  ? — The 
game  explanation. 

376.  Then  France ;  the  same  thing  in  different 
parts  ? — Excej)t  that  difference  in  religion  does  not 
explain  it.  In  Brittany  the  resort  to  divorces  is  far 
less  than  in  certain  departments,  notably  departments 
centering  round  Paris.  A  much  higher  rate  of  divorce 
prevails  in  the  latter  than  in  Brittany. 

377.  Would  you  give  us  the  next  point  you  have 
in  your  proof? — "That  the  proportion  of  petitions 
"  at  the  instance  of  wives  is  greater  than  that  by 
"  husbands,  and  appears  to  be  increasing." 

378.  That  is  in  other  countries  ? — In  other  countries. 
"  England  presents  exceptional  figures  ;  the  petitions 
"  at  the  instance  of  husbands  exceed  those  presented 
"  by  wives."  "As  to  the  United  States,  almost  exactly 
"  two-thirds  of  the  total  number  of  divorces  granted 
"  in  the  period  1887  to  1906  were  granted  to  the  wife, 
"  in  other  words,  divorces  obtained  by  the  wife  are 
"  twice  as  numerous  as  those  obtained  by  the  husband. 
"  In  the  United  States  the  proportion  is  almost 
"  stationary." 

379.  (The  JEarl  of  Derby.)  Does  that  point  to  coUusion, 
do  you  think  ? — No.  In  the  first  place  one  would  have 
to  lake  into  account  the  fact  that  the  causes  for  divorce 
in  this  country  are  not  the  same  for  the  wife  as  for 
the  husband.  One  would  have  to  take  into  account 
that  in  certain  other  countries  the  causes  for  divorce 
are  the  same  ;  and  it  is  possible  there  is  a  certain  code 
of  honour  prevalent  here  which,  perhaps,  does  not  exist 
to  the  same  extent  elsewhere.  And  the  shrinking  from 
publicity  which  exists  here,  perhaps  does  not  exist  to 
the  same  extent  in  other  countries. 

380.  (Chairman.)  Then  Signer  Bosco's  report  you 
referred  to.  What  do  you  say  about  that  ? — He  deals 
in  his  report  with  this  difference,  and  speaking  of  a 
certain  part  he  says  :  "  In  France,  about  two-thirds  of 
"  the  petitions  for  divorce  are  presented  by  the  wife," 
and  he  goes  on  to  say  in  some  other  countries  the  pro- 
portion is  greater,  and  he  adds,  what  is  really  correct, 
that  the  proportion  increases  for  separations,  a  remedy 
for  whioli,  when  there  is  a  choice,  wives  show  more 
inclination  than  husbands.* 

381.  Then  the  next  point  is  this.  Ton  say  :  "  The 
"  figures  for  Europe  seem  to  show  a  higher  divorce 
"  rate  in  towns  than  in  the  country  "  ? — I  have  not 
thought  it  right  to  print  any  tables  which  would  show 
that,  but  I  think  the  statistics  which  are  available  to 
anybody  would  show  it.  It  is  pointed  out  that  in  the 
United  States  there  does  not  seem  to  be  the  same 
striking  difference  between  the  rate  of  divorce  in  towns 
and  in  the  countiy  as  there  is  in  other  countries. 

382.  Do  you  draw  any  conclusion  from  that  ? — I 
am  inclined  to  draw  the  conclusion  that  the  causes 
which  break  up  households,  and  which  lead  to  divorces, 
are  probably  much  rifer  in  towns — especially  in  large 
towns  such  as  Berlin  and  Paris,  to  which  this  obser- 
vation is  particularly  ai^plicable — than  in  countiy 
districts. 

383.  And  there  are  fewer  in  the  case  of  man-ied 
people  mth  childi-en  than  witliout  ? — Tes ;  and  it 
would  appeal-  from  the  English  table  that  that  is  fully 
verified  by  the  statistics  of  other  countries. 

384.  In  the  United  States  you  say  38  per  cent,  with 
child]-en,  and  no  ohildi-en,  40  per  cent.  ? — The  next 
sentence  should  be  somewhat  qualified.  It  is  stated 
that,  in  Germany,  in  more  than  half  of  the  cases  there 
pre  no  chUdren.     That  should  read  "in  Berlin." 

385.  But,  in  Austria,  you  get  back  to  h  per  cent, 
with  no  children  ? — Tes. 

386.  Half  per  cent,  means  50  per  cent.,  does  it  not  P 
—Tes. 

*  Aiinali  di  Slattstica,  ]y08,  p.  158. 


387.  Hungary,  38 '6;  Germany,  more  than  half. 
That  is  BerUn,  you  say  ? — Tes. 

388.  And,  finally,  "  The  period  of  mari'ied  life  at 
"  which  the  maximum  rate  of  divorces  occur  varies  in 
"  different  countries";  we  have  had  that;  and  "in 
"  the  United  States  in  the  fifth  year  of  married  life." 
Do  you  di-a'w  any  conclusions  from  that  ? — Well,  it  is  a 
progressive  country. 

389.  "  That  there  appears  to  be  no  clear  relation 
"  between  the  number  of  divorces  and  the  number  or 
"  variety  of  legal  grounds  "  ? — I  venture  to  put  forward 
that   statement   on   these    grounds.     First,    there    are 
countries  over  which  the  same  divorce  law  prevails,  and  in 
the  various  departments  of  which  exist  a  great  vai-iety 
of   rates    of  divorce,     I  also   base   that   opinion  upon 
facts  pointed  out  by  Mr.  Lichtenberger  in  his  book  upon 
American   divorce.     He    di-aws    attention   to   the  fact 
that,  on  the  whole,  legislation  in  the  United  States  in 
recent  years  has  been  not  in  favour  of  increasing  the 
facilities   for  divorce,    but   rather   of   diminishing   the 
facilities  for  divorce,  partly  by  lengthening  the  neces- 
sary time  to  found    jurisdiction,  and   in  other   ways. 
Tet,  that  current  of  legislation  notwithstanding,  it  is 
pointed  out  that  the  increase  of  divorce  has  gone  on 
in  the  United  States  with,  I  might  even  say,  increasing 
celerity  instead  of  diminished. 

390.  With  regard  to  your  general  obsei-vations  at 
the  end,  perhaps  you  will  just  state  what  that  is  as  to 
the  figures  ? — Well,  the  observation  I  venture  to  con- 
clude with  is  this,  "  That  the  figures,  especially  those 
"  for  certain  foreign  countries,  are  very  imperfect,  and 
"  have  not  aU  been  prepared  in  the  same  manner ;  that 
"  they  do  not  always  distinguish  between  divorces 
"  proper  and  annulments  " ;  secondly,  "  That  they 
"  teU  nothing  of  separations  by  mutual  consent,  and 
"  desertions  not  brought  to  the  notice  of  courts  ;  or 
"  households  in  which  there  is  permanent  estrange- 
"  ment  ;^  they  do  not  and  cannot  distinguish  between 
"  collusive  and  genuine  proceedings."  Speaking  from 
one's  knowledge  of  the  English  statistics,  knoiving 
the  care  that  is  taken  by  the  Home  Office  to  make 
them  as  correct  as  possible,  and  comparing  them  with 
some  foreign  statistics,  I  am  inclined  to  think  that, 
though  ooiTCct  in  the  main,  many  of  the  figm-es  of 
foreign  statistics  must  be  taken  with  some  considerable 
reseivation. 

391.  Now  you  have  been  good  enough  to  supply  me 
with  a  few  suggestions  which  you  would  like  to  make. 
Shall  I  ask  you  about  them  ? — If  you  please. 

392.  Or  will  you  kindly  teU  us  what  they  are  ? 

Perhaps  I  might  read  what  I  have  wi-itten.  "  It  seems 
"  to  me  that  in  framing  a  law  as  to  divorce  three 
"  kinds  of  interests  in  particular  should  be  considered  : 
"  those  of  the  husband  and  wife,  no  less  those  of 
"  infant  children,  if  any,  of  the  marriage,  and  the 
"  interests  of  society  in  the  stability  of  a  funda- 
"  mental  institution.  Endeavouring  to  keep  these  in 
"  view,  I  submit  with  diffidence," — and  I  emphasise 
that — and  a  strong  "  sense  of  the  difficulty  of  the 
"  question,  a  few  suggestions.  (1)  That  there  should 
"  be  always  attempts  at  conciliation  of  reconcilement 
"  before  a  decree  of  divorce  or  separation  is  made. 
"  Even  if,  as  is  probable,  nothing  came  in  a  great 
"  majority  of  cases  of  such  attempts,  success  in  a  few 
"  would  justify  them.  The  procedure  ought  to  differ 
"  in  this  respect  from  that  of  a  court  mainly  concerned 
"  with  questions  as  to  property.  It  seems  to  me  to  be 
"  the  duty  of  the  State,  while  making  due  provision  foi- 
"  dissolution  of  marriage  in  proper  cases,  to  do  the 
"  utmost  to  effect  reconciliation.  It  is  to  be  noted  that 
"  the  legislation  of  several  countries  " — I  may  say  in 
many  countries  —  "  contains  provisions  for  tliis  "  I 
think  I  told  the  Commission  that  there  were  figures 
which  show  that  in  Germany  such  a  system  had  been 
attended  with  a  fair  degree  of  success.  I'he  second 
recommendation  1  venture  to  make  is  "that  there 
"  should  be  no  decree  or  order  for  permanent  separa- 
tions. They  punish  ahke  the  guilty  and  the  innocent 
and  are  unf an-  to  the  latter.  A  state  of  permanent, 
separation  is  likely  to  be  unfavourable  to  morahtv  • 

"  and  It  seems  to  me  a  great  evil  tliat  thousands  of 
'  married  coupes  are  by  magistrates' orders  placed  in 
this  position.       The  figm-es  run  into  thousands 
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393.  It  is  over  7,000?— It  is  over  7,000.  "It 
"  cannot  be  right  that  men  and  women  of  20  or 
••  21  years  of  age  should  be  separated  for  life  and  be 
"  debarred  from  marrying.  Decrees  or  orders  for 
"  separation  ought,  it  is  submitted,  to  be  only  for 
"  definite  periods,"  as  is  the  case  in  certain  countries, 
"  at  most  two  or  three  years  ;  at  the  end  of  which  time 
"  either  party  might  apply  for  a  divorce,  the  court, 
"  after  attempts  at  reconciliation,  ordering  a  divorce, 
"  or,  in  its  discretion,  ordering  a  further  brief  term  of 
"  separation.      (3)  It   seems   to   me   that    divorce   by 

mutual  consent,  if  such  consent  is  long  persevered 
"  in,  if  there  is  no  hope  of  reconciliation,  and  if  the 
"  interests  of  infant  childi-en  are  safeguarded,  might 
"  be  allowed,  subject  to  certain  restrictions  ;  decrees 
"  on  such  grounds  not  to  be  granted  during  the  first 
"  two  or  three  years  of  married  life  " — which  is  the 
case  in  certain  countries — "  not  to  be  granted  in  the 
"  first  instance ;  the  court  ordering  a  separation  for  a 
"  period;  at  the  end  of  it  the  court  gi-anting  the 
"  divorce,  if  the  parties  are  stiU  of  the  same  mind,  if 
"  reconciliation  has  failed,  and  if  they  have  made  such 
"  reasonable  provision  as  is  in  their  power  for  infant 
"  children.  (4)  As  to  divorce  at  the  instance  of  one 
"  party,  it  seems  to  me  that  there  should  be  other 
"  gi-ounds  besides  these  now  recognised  by  law.  I  am 
"  not  prepared  to  suggest  wha.t  all  these  additional 
"  grounds  should  be ;  but  it  appears  to  me  that 
"  insanity,  if  lasting  sevei-al  years,  and  pronounced  by 
"  experts  to  be  incnrable,  might  also  properly  be  made 
"  a  ground  of  divorce,  always  provided  that  the  court 
"  is  satisfied  that  the  petitioner  has  made  the  best 
"  provision  in  his  or  her  power  for  the  safety  and 
"  comfort  of  the  insane."  Further,  "  I  am  in  favour 
"  of  giving  the  county  courts  jm-isdiction  as  to 
"  divorce."  I  mate  the  recommendation  with  great 
difiidence.  "  Fii-st,  on  the  broad  ground  that,  if  the 
"  legislature  thinks  fit  to  give  a  certain  remedy,  it 
'■  should  not  be  withdrawn  wholly  or  partly  from  any 
"  class" — directly  or  indirectly — "by  making  the 
"  remedy  expensive  or  inconvenient.  Second,  en- 
"  deavours  to  bring  about  a  reconciliation,  which  ought 
"  to  be  the  duty  of  the  judge,  are  Ukely  to  be  best 
"  exercised  by  one  acquainted  with  local  circumstances, 
"  and  within  easy  reach  of  the  friends  and  relations  of 
"  the  parties."  Further.  "It  may  often  be  desirable  in 
"  the  interests  of  tnrth  that  such  cases  should  be  heard 
"  in  the  district  where  the  parties  live.  Fourth,  the 
"  circumstance  that  most  other  countries  give  divorce 
"  jurisdiction  to  local  courts  deserves  some  weight." 
Two  more  suggestions  I  would  venture  to  make,  and 
that  is,  it  seems  to  me  that  according  to  any  just 
conception  of  a  marriage  law  there  ought  to  be  equality 
of  remedies  for  both  sexes  ;  and,  lastly,  there  should  be, 
as  is  the  case,  I  thinJi:,  in  most  countries,  some  better 
notification  of  the  existence  of  divorce  decrees.  I  find 
in  the  legislation  of  most  countiies  it  is  required  that 
there  shotdd  be  put  upon  the  marriage  register  some 
notification  of  the  existence  of  the  decree.  What  I  said 
at  the  begioning  I  repeat;  I  make  these  suggestions 
with  much  difiidence,  with  the  knowledge  that  one  has 
only  a  limited  practical  acquaintance  with  the  subject, 
but  with  the  strong  feeling  that  the  state  of  the  law 
is  not  what  it  ought  to  be. 

394.  Just  one  word  upon  your  first  added  suggestion 
about  equality.  You  have  looked  at  these  laws  pretty 
carefully.  In  the  ecclesiastical  courts  there  was 
equality.  As  far  as  judicial  separation  was  concerned 
the  gi-ound  was  the  same  on  both  sides  ? — Tes,  I  think 
I  am  right  in  saying  that  from  the  first  the  Church 
insisted  on  equality  of  remedy. 

{Chairman.)  We  are  veiy  much  obliged  to  you  for 
the  help  you  have  given.  Do  you  ask  anything, 
Mr.  Spender. 

[Mr.  Spender.)  I  think  he  has  raised  too  big  issues 
to  cross-examine  at  the  moment.  Do  you  mean  as  to 
the  whole  ? 

[Chairman.)  On  any  point. 

395.  {Mr.  Spender.)  May  I  ask  what  precedent  there 
is  for  divorce  by  mutual  consent  ? — There  are  several 
coimtries  in  which  that  is  granted.  I  think,  for 
instance,  in  Norway  and  most  of  the  Scandinavian 
countries. 


396.  Does  it  lead  to  a  groat  increase  in  the  number 
of  divorces  ?  When  it  is  in  operation  is  it  a  material 
factor  H — As  far  as  the  figures  I  have  collected  show, 
there  does  not  seem  to  be  anything  very  remarkable 
in  the  increase.  I  think  in  the  majority  of  the  States 
of  the  American  Union  there  is  no  such  mode  of 
divorce  recognised,  but  divorce  has  increased  very 
much  there. 

397.  Could  we  get  any  information  as  to  countries 
of  that  kind,  as  to  the  proportion  of  cases  where  that 
is  done  P — The  statistics  of  some  countries  do  give  that 
information.     I  am  not  prepared  to  say  which. 

{Chairman.)  I  might  perhaps  suggest  to  Mr.  Spender 
that  if  he  Jooks  at  the  little  table 

{Mr.  Spender.)  I  was  asking  if  we  could  get  at  the 
proportion  of  cases  for  which  that  particular  cause  is 
responsible. 

{Witness.)  I  think  there  are  some  countries  as  to 
which  that  can  be  given. 

{Mr.  Spender.)  Might  we  ask  for  that  ? 

{Chairman.)  Certainly. 

(Witness.)  I  cannot  give  them  ofi-hand. 

{Lord  Outhrie.)  Mr.  Spender,  would  you  enlarge 
youi-  question .''  It  would  be  very  important  to  know  in 
these  different  countries  to  what  extent  the  relaxation 
is  felt  of  insanity,  crime,  di'unkenness,  and  desertion. 

(Witness.)  Several  countries  give  an  analysis  of  the 
causes. 

398.  {Mr.  Spender.)  If  we  could  get  some  analysis 
of  the  causes  not  in  operation  here  and  see  their  results 
we  could  isolate  those  causes  P — I  could  furnish  that. 
I  have  not  them  in  my  mind  just  now,  but  I  can  say 
that  certain  countries  do  profess  to  give  an  analysis  of 
the  causes. 

399.  Broadly  speaking,  as  it  is  analogous  to  that, 
what  effect  upon  the  number  of  divorces  has  granting 
of  equality  of  remedy  to  both  sexes  ?  Do  you  consider 
it  a  very  important  factor  in  the  increased  number  of 
American  divorces,  for  instance,  where  the  remedy  is 
equal  ? — That  again  is  a  highly  speculative  question.  I 
should  surmise  it  had  a  considerable  effect. 

400.  I  think  we  have  women's  divorces  separated 
from  men's  in  your  American  table  ? — Tes. 

401.  And  that  would  give  us  a  fair  indication  of  it, 
I  suppose  ? — Tes. 

{Chairman.)  I  think  it  would  be  very  convenient  to 
draw  attention  to  this.  In  this  little  table  countries 
are  sx^ecified  in  which  there  is  agreement.  On  page  2, 
"  Austria :  Jews.  Adultery,  immoral  life,  malicious  de- 
sertion, &c."  "  Belgium  :  adultery  of  wife,  adultery  of 
husband,"  Then  there  is  Eoumania,  with  the  consent 
•ji  the  parties  in  manner  prescribed  by  law. 

{Mr.  Spender.)  Have  we  got  the  American  divorces 
separated  ? 

(Chairman.)  We  are  going  to  have  those  separate. 
Could  you  supply  to  us  what  Mr.  Spender  asks  for — a 
table  showing 

{Witness.)  Do  I  understand  Mr.  Spender  to  ask 
first,  in  what  countries  there  is  equality  in  i-egard  to  the 
remedies  ? 

{Mr.  Spender.)  Tes,  that  is  one  question. 

{Witness.)  And,  secondly,  whether,  where  there  is  an 
equality,  there  is  an  abnormally  rapid  increase  of 
divorces  ? 

{Mr.  Spender.)  Tes,  and  thirdly,  whether  women's 
petitions  show  a  large  increase  in  those  countries  ? 

{Chairman.)  I  think  we  can  get  that — perhaps  Sir 
John  can  help  us — in  the  American  reports.  In 
Austria,  at  page  398,  the  causes  are  given,  and  mutual 
consent  is  amongst  them.  It  gives  the  figures  of  each 
class  of  case. 

{Mr.  Bufus  Isaacs.)  Does  that  give  the  number  for 
each  cause  '■' 

{Chairman.)  Tes. 

{Mr.  Spender.)  Only  they  do  not  seem  to  be 
separated  into  the  sexes. 

{Witness.)  In  preparing  the  English  judicial  sta- 
tistics, I  attempted  with  the  assistance  of  gentlemen  at 
the  Home  Office  to  analyse  the  causes  of  divorce,  but  it 
is  an  analysis  which  is  by  no  means  easy,  because  it 
may  be  divorce  is  obtained  not  for  one  cause  but  for 
more  than  one.  That  difficulty  would  be  magnified 
in  the  case  of  foreign  countries,  where  there  are  a 
large  number  of  causes  for  divorce.     It  may  be  that 
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the  statisticians  in  these  countries  have  overcome  that 
difficulty,  but  it  is  a  manifest  difficulty  where  there 
are  several  causes. 

{Lord  Guthrie.)  They  can  divide  the  statistics 
Between  adultery  and  desertion. 

(Witness.)  That  is  tolerably  easy,  but  when  you 
have  five  or  six,  or  perhaps  more  causes  of  divorce,  and 
the  decree  has  been  granted  upon  several,  it  would  be 
very  difficult  to  prepare  the  returns. 

{Chairman.)  May  I  suggest  this,  that  the  secretary 
looks  through  the  book,  and  takes  out  those  cases  of 
mutual  consent,  and  compares  them  with  the  total 
number  of  other  cases.* 

(Mr.  Spender.)  Tes,  I  think  that  would  meet  the 
case  very  well,  and  then  if  we  could  get  some  rough 
idea  as  to  the  number  of  divorces  that  causes  which  do 
not  obtain  in  this  country  are  responsible  for  in  other 
countries — roughly  the  cases  in  ivhich  they  are  alleged — 
we  shall  have  some  indication  as  to  their  importance 
where  they  are  in  operation. 

{Ghairm-an.)  That  is  to  say,  causes  that  are  not 
recognised  here. 

{Mr.  Spender.)  Tes. 

402.  {Mr.  Rufus  Isaacs.)  Tou  have  answered  the 
main  points  I  want  to  ask  you  upon,  except  on  one 
matter.  Tou  included  in  one  of  your  suggestions  that 
the  county  courts  should  have  jurisdiction.  Have  you 
considered  in  that  connection  the  functions  of  the 
King's  Proctor,  because  it  always  occurs  to  me  as  one 
of  the  matters  that  must  be  dealt  with  ? — That  point 
had  not  entirely  escaped  my  attention,  though  I  may 
not  have  given  due  importance  to  it.  It  does  seem  to 
me  that  it  one  recognised  the  existence  of  divorce  by 
mutual  consent,  subject  to  cei-tain  conditions,  the 
reasons  perhaps  for  the  intervention  of  the  King's 
Proctor  might  not  be  so  strong,  but,  even  if  that 
were  not  so,  it  would,  I  suppose,  be  possible  to  devise 
some  macliinery  by  which  in  country  districts  some 
officials  would  be  charged  with  duties  corresponding 
with  those  of  the  King's  Proctor.  I  had  not 
forgotten  the  difficulty,  though  I  may  perhaps  have 
iindervalued  it. 

403.  I  only  wanted  the  benefit  of  your  view  if  you 
•  ha,ve  any,  because  if  you  have  not  divorce  by  mutual 

consent,  and  the  law  still  continues  that  you  should 
have  no  collusive  and  consenting  divorce  it  would  be 
very  necessary  to  have  the  King's  Proctor,  or  else  you 
would  have  the  effect  of  a  law  which  ex  hypothesi  is  not 
to  be  passed  ? — I  think  if  there  is  no  divorce  by  mutual 
consent  that  would  be  so. 

404.  It  would  mean  you  would  have  to  have  some 
official  in  each  of  the  courts  charged  with  the  duties  of 
the  King's  Proctor  ? — I  do  not  say  in  every  court. 
There  woidd  probably  be  some  officials  whose  business 
it  would  be  pei-haps  not  to  see  merely  to  one  or  two 
courts,  but  to  several.  But  I  venture  to  suggest  that, 
if  there  is  divorce  by  mutual  consent,  safeguarded  in 
the  manner  I  have  indicated,  the  occasions  for  his 
intervention  wo^ild  be  few,  I  think. 

405.  But  I  was  considering  it  apart  from  that  for 
the  moment  ? — Tes. 

406.  If  you  have  mutual  consent,  no  doubt  it  becomes 
£ca  easier  matter.  But  supposing  you  have  not,  then 
if  you  are  to  confer  jurisdiction  on  the  county  courts 
you  would  equally  have  to  confer  jurisdiction  on  some 
official  who  would  act  as  King's  Proctor  in  these 
district  county  courts  on  which  you  have  conferred  the 
jurisdiction .'' — Assuming  that  his  intervention  is  advis- 
able or  necessary,  then  I  think  that  would  follow. 

{Chairman.)  The  report  we  made  vrill  have  to  be 
reconsidered.  We  only  suggest  that  there  should  be 
a  King's  Proctor  in  London,  and  that  some  officer 
would  report  to  him,  and  that  the  intervention  should 
be  in  London,  and  no  decree  absolute  be  made  except 
by  a  decree  in  London. 

(Mr.  Rufus  Isaacs.)  That  would  mean  that  some 
official  would  have  to  report.  He  wordd  have  to  do 
what  the  King's  Proctor  does  here.  I  quite  appreciate 
that,  but  that  means  the  actual  intei"vention  in  the 
iorm  of  a  suit  would  come  before  the  court  in  London  ; 
but  the  more  important  matter,  if  I  may  venture  to 
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say  so,  would  be  the  obtaining  of  information  on  which 
the  King's  Proctor  could  intervene. 

(Chairman.]  At  present  he  receives  his  reports  from 
all  over  the  country. 

407.  (Mr.  Bufus  Isaacs.)  Tes,  I  only  wanted  to 
know  if  Sir  John  has  any  suggestion  to  make  as  to 
who  should  be  charged  with  that  duty .'' — No,  I  did  not 
go  into  that  in  detail,  though  I  did  not  entii-ely  lose 
sight  of  the  pciiit  mentioned. 

408.  Have  you  formed  any  opinion  as  to  the  safe- 
guards which  it  would  be  necessary  to  have  before  a 
divorce  could  be  granted  by  mutual  consent  ^ — "Well,  I 
did  call  attention  in  my  suggestions  to  some  of  these. 
In  the  first  place  it  should  be  consent,  to  use  words 
which  are  employed  I  think  in  some  of  the  foreign 
statutes,  long  persevered  in.  It  must  be  by  parties 
who  are  of  a  certain  age ;  in  some  countries  I  think 
the  minimum  age  is  25.  Further,  I  think  it  ought  not 
to  be  granted  unless  there  is  clearly  no  hope  of  recon- 
ciliation. Further  it  appears  to  me  that  the  interests 
of  the  infant  children,  if  any,  should  be  safeguarded, 
and  also  that  in  the  great  majority  of  instances  it 
ought  not  to  be  granted  in  the  first  instance,  but  that 
it  should  be  preceded  by  a  term  of  separation  for  a 
period,  at  the  end  of  which  the  parties  would  come 
before  the  eoui-t  again.  I  venture  to  think  these  would 
be  sufficient  safeguards. 

409.  As  I  understand  it,  your  suggestion  is  based 
upon  your  study  of  legislation  of  other  countries  in 
this  respect  ? — Very  largely,  yes. 

410.  I  am  not  quite  sure,  because  I  have  not 
exhausted  the  study  of  these  tables  of  legislation,  but 
is  there  any  safeguax-d  you  have  suggested  there  which 
is  not  in  operation  in  one  or  other  of  the  foreign 
countries  ? — I  do  not  think  there  is  any,  except  as  to 
one  as  to  which  I  am  a  little  doubtful.  I  do  not  fijid 
in  my  reading  and  inquiries  that  the  interests  of  infant 
children  are  made  so  prominent  a  feature,  even  if  they 
are  taken  into  account,  as  I  would  venture  to  suggest 
they  should  be.  But,  subject  to  that  qualification,  I 
think  I  am  only  repeating  what  is  to  be  found  in  one 
or  other  of  the  various  modem  statutes. 

411.  (Sir  George  White.)  Tou  called  attention  to 
the  great  variation  in  the  number  of  sepai-ation  orders 
in  different  parts  of  England,  varying  from  42  to  5. 
Tou  named  Lancashire  as  the  highest.  Can  you  name 
the  county  or  counties  where  it  is  as  low  as  5  ? — 
I  have  the  figures  before  me  here.  Dorset  is  2-38 
per  100,000 ;  Essex  is  about  the  same ;  Hunts  is  about 
the  same ;  Cornwall  is  also  nearly  at  the  bottom  of  the 
list. 

412.  Then  may  we  take  it  broadly  that  the  purely 
agricultural  counties  are  at  the  very  bottom  of  the 
list  and  the  manuf  actrrring  counties  highest  ? — I  think 
that  wovdd  be,  roughly  speaking,  a  coiTcct  epitome  of 
these  figures. 

413.  Have  you  formed  any  idea  as  to  whether 
factory  working  has  any  relation  to  this  great  diver- 
gence F — I  would  not  ventm-e  to  presume 

414.  Tou  would  not  put  it  aU  down  to  the  difference 
of  administration  ? — 

^  415.  (Mr.  Bi-ierleij.)  What  is  the  figure  for  the  West 
Riding  ? — I  am  sorry  to  say  that  Torkshu-e  has  been 
given  as  a  whole,  and  not  spht  up.  The  figure  for 
Torkshire  is  28 '48,  as  against  Lancashire  41-99. 

416.  (Sir  George  White.)  I  suppose  there  is  prac- 
tically the  same  difficulty  with  regard  to  the  statistics 
showmg  the  grounds  of  separation  as  there  is  in  the 
matter  of  divorce.  There  are  no  statistics  which  would 
define  the  grounds  of  separation? — The  grounds  of 
separation  must  be,  as  far  as  magistrates'  orders  are 
concerned,  few.     There  are  those  to  be  found 

417.  Tes,  I  know  what  the  grounds  are  on  which 
magistrates  may  feel  at  hberty  to  grant  separations 
but  there  are  no  statistic  tables  to  show  whether  it  is 
drunkenness,  for  instance,  or  cruelty.  I  suppose  thev 
would  be  combmed  m  the  same  way  as  you  said  vou 
could  not  separate  divorce  statistics  ?— I  do  not  know 
that  I  quite  appreciate  the  question.  The  statistics 
under  the  head  of  summary  convictions  would  show  the 
vfirious  offences  such  as  are  mentioned  in  the  Act  of 
1896  and  m  the  subsequent  Act.  But  that  is  all  the 
information  so  far  as  I  know,  which  would  have  a 
bearing  on  the  question  you  put. 
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418.  Then  you  also  suggested  a  greater  equality  of 
remedies  for  both  sexes.  I  suppose  yoii  would  also 
suggest  a  greater  equality  of  remedies  for  classes  as 
well  as  sexes,  and  -with  that  idea  you  recomnieud 
jiu'isdiction  for  the  county  courts  ? — That  is  one  of 
the  reasons  which  weigh  with  me  in  thinking  that 
jurisdiction  should  be  given  to  the  county  courts..  Tlie 
expense  in  the  county  courts  woiihl  Lu;  in  a  great 
majority  of  instances  distinctly  lower  tvan  the  expenses 
in  the  High  Court. 

419.  Have  you  any  means  of  knowing  the  class  of 
coui't  in  Germany  ?  You  said  there  were  170  ordinary 
courts  that  exercised  jurisdiction.  What  class  of  coui-t 
would  they  be  ? — The  Landgericht,  which  has  unlimited 
jui'isdiction ;  these  courts  are  scattered  all  over  the 
country. 

420.  {The  Earl  of  Derby.)  1  suppose  you  have  no 
figures  which  would  tell  usin  any  way  where  separations 
were  sought  for  in  preference  to  divorce,  because  of 
the  expense  involved  in  the  latter  ? — Do  you  mean 

421.  I  mean  a  man  or  woman  applying  for  a  separa- 
tion in  preference  to  a  divorce  because  a  divorce  was 
too  expensive  to  be  indulged  in  ? — That  remedy  would 
not  be  invoked  by  the  husband. 

422.  Ton  have  no  figui-es  ? — No. 

423.  And  no  opinion  you  would  care  to  give,  I 
suppose  ? — I  should  think  the  application  would  be 
made  in  entirely  different  circiunstances  and  for  entirely 
different  motives. 

424.  {Mrs..Tennant.)  In  the  figures  yoii  have  given 
you  distinguish  between  the  counties.  Do  those  dis- 
tinguish between  the  applications  made  by  the  wife  and 
those  made  by  the  husband  ? — In  most  cases  I  think 
they  do. 

425.  Are  you  able  to  tell  us,  in  Lancashire  for 
example,  what  is  the  percentage  granted  to  wives  and 
what  to  the  husbands  ? — The  applications  made  under 
the  Summary  Jurisdiction  Acts  ?  Oh,  they  would  be 
applications  hj  the  wife. 

426.  (Mr.  Brisrley.)  Except  under  the  Licensing 
Act  of  1902  ? — Tes,  with  that  exception  they  would  be 
all  made  by  the  wife 

427.  (Mrs.  Tennant.)  I  did  not  quite  gather  if  you 
thought  the  judge  was  the  most  fit  person  to  under- 
take the  ofiB.ce  of  reconciliation  ? — I  should  think  that 
he  would  not  only  naturally,  but  inevitably,  be  the 
person.  I  understand  that  in  Germany  the  parties 
have  in  the  first  instance  to  go  before  the  inferior 
coui-t — ^the  Amtsgericht  they  call  it — and  if  the  attempts 
before  that  tribunal  to  reconcile  the  parties  fail,  the 
matter  passes  on  to  the  Landgericht.  My  notion  was 
that  the  parties  should  in  the  first  instance  come 
informally  before  the  tribimal ;  that  the  judge  should 
see  the  parties,  probably  in  private,  and  endeavour  to 
reconcile  them.  If  he  failed,  the  matter  would  go  on 
in  the  ordinary  way. 

428.  {Lord  Guthrie.)  I  notice  in  Table  18  you  have 
the  year  1909  left  blank.  Would  you  be  able  to  give 
us  that  before  very  long  ? — I  hope  not  merely  to  fill 
up  blanks,  but  to  give  somewhat  later  years. 

429.  1909  you  have  given  the  heading  for,  and  you 
will  be  able  to  give  us  that  within  a  few  months,  will 
you  ? — 1909  I  am  not  sure  about.  The  figures  for  1908 
I  think  I  wiU  be  able  to  give  in  some  instances. 

430.  I  notice  in  Scotland  you  do  not  give  any  per- 
centage per  100,000  ?— No,  I  do  not. 

431.  But  you  will  be  able  to  give  them  ? — Yes  ;  in 
fact,  at  my  request,  a  gentleman  at  the  Home  Office 
wrote  to  Scotland  for  certain  figures,  but  they  have  not 
come. 

432.  Do  you  think  if  there  has  been  experience  in 
Scotland  for  350  years  of  equality  between  men  and 
women,  and  free  access  by  the  veiy  poorest  to  the 
remedy  for  divorce,  and  if  it  has  had  the  experience  of 
350  years  of  desertion  as  a  ground  for  divorce,  that 
that  is  important  for  the  Commission  to  know  ? — As  a 
Scotsman,  and  for  various  other  reasons,  I  think  it  is 
almost  an  unanswerable  argument  for  a  similar  policy. 

433.  Is  there  any  other  countiy  you  know  of  where 
ihe  conditions  in  this  connection,  and  the  people  are 
more  similar  to  those  in  England? — I  can  think  of 
none. 

434.  Now,  if  it  be  the  case  that  in  England  the  pro- 
;portion  per  100,000  is  2  per  cent.,  and  that,  in  Scotland, 


where  desertion  is  added  as  a  cause  with  equality 
between  men  and  women,  and  with  free  access  for  the 
poorest,  the  proportion  is  4  per  cent.,  do  you  see  any 
I'eason  to  anticipate  that  if  the  law  of  England  were 
assimilated  in  these  three  respects  to  the  law  of 
Scotland,  that  there  would  be  a  substantially  larger 
number  in  England  than  we  have  in  Scotland  ? — No,  I 
see  no  reason  for  thinking  on  the  one  hand  that  tliere 
would  be  less  or  for  thinking  on  the  other  hand  that 
there  would  be  more. 

435.  It  might  be,  I  suppose,  that  at  first  there 
would  be  a  large  number  of  divorces  if  the  law  were 
changed ;  but  would  you  expect,  once  matters  had 
settled  down,  that  there  would  be  any  substantial 
difference  ? — No,  I  think  the  histories  of  various  Divorce 
,A.cts  show  that  one  of  the  first  results  in  passing  a 
Divorce  Act  is,  that  there  is  an  increase  for  a  time. 
Certain  cases  which  have  accumulated  for  some  years  are, 
so  to  speak,  let  loose,  but  after  a  few  years  the  rapid 
increase  sinks,*  and  I  should  anticipate  the  same  result 
here. 

436.  Then  if  we  have  found  in  Scotland  for  350 
years  that  those  three  elements  have  not  tended,  as  com- 
pared with  England,  to  lessen  the  sense  of  the  saoredness 
of  the  maiTiage  tie,  would  you  anticipate  any  different 
result  in  England  ? — No,  on  the  contrary,  my  anticipa- 
tion would  be  on  the  whole  that  it  would  lead  to  a 
somewhat,  I  ventrire  to  say,  higher  conception  of 
marriage  ;  a  conception  of  marriage  in  which  the  rights 
and  duties  of  both  parties  and  both  sexes  were  the 
same. 

437.  Then,  if  it  be  the  case  that  in  Scotland  the 
result  of  a  woman  committing  adultery  is  that  she 
knows  that  on  being  found  out  she  will  lose  first  her 
position  in  society ;  secondly,  all  access  to  her  children  ; 
and,  thirdly,  her  sole  means  of  support ;  do  you  think 
that  that  carried  out  in  England  would  tend  to 
immorality  or  the  other  way  ? — I  should  think  it  would 
tend  distinctly  in  most  cases  the  other  way. 

438.  As  a  deterrent  ? — As  a  deterrent. 

439.  Can  you  tell  me  is  there  any  table  that  would 
enable  us  to  know  the  occupation  of  the  husbands,  so 
as  to  see  to  what  extent  the  poor  have  access  in 
England  ? — I  have  prepared,  or  to  be  accurate,  I  in- 
structed a  gentleman  of  experience  to  take  the  cases 
for  two  years,  1907  and  1908,  to  go  through  the 
petitions,  and  to  examine  the  occupations  of  the 
husbands.  There  is  extreme  difficulty  in  arriving  at  a 
correct  analysis,  because  a  large  number  of  the 
descriptions  are  ambiguous.  For  example,  a  husband 
is  described  as  an  engineer.  That  may  mean  a  man 
earning  a  very  small  wage,  or  it  may  mean  a  person 
with  a  large  salary.  But  I  instructed  him  to  eliminate 
all  doubtful  cases,  and  he  prepared  a  table,  which  I 
shall  hand  to  the  secretary.  I  am  not  sure  that  I 
have  it  with  me,  but  I  think  that  I  am  within  the  mark 
in  stating  that  it  showed,  eUminating  doubtful  cases, 
something  like  30  per  cent,  of  persons  who  were  probably 
wage  earners. 

440.  We  shall  have  access  to  that  table  ? — Yes. 

441.  Shall  we  have  access  to  a  similar  table  showing 
the  locaUties,  so  as  to  show  to  what  extent  distance 
from  London  prevents  people  getting  a  divorce  ? — I  can 
supply  no  such  information,  I  am  sorry.  Nor  do  I 
think  it  could  be  supplied. 

442.  It  would  be  important  P — It  would  be  very 
important. 

443.  There  is  this  difference  between  Scotland  and 
England  in  the  matter  of  locality,  that  the  people  in 
Scotland,  away  from  Edinburgh,  are  comparatively  few 
— ^the  other  places  being  very  thinly  populated ;  while 
in  England  it  is  quite  the  opposite,  because  those  large 
places  far  from  London — the  big  commercial  centres — 
are  very  thickly  populated  ? — Yes,  quite  so.  Mr.  Glad- 
stone, in'1857,  said  that  the  Act  would  concentrate  the 
business  in  London,  whereas  formerly,  before  the  Act, 
such  relief  as  had  been  given  by  the  ecclesiastical 
courts  was  given  by  courts  scattered  all  over  England. 
He  called  attention  to  the  state  of  things  in  Scot- 
land ;  and,  if  I  remember  rightly,  he  drew  attention  to 
the  circumstance  that  it  would  appear  that  the  great 

*  Sfp.  as  to  Australasian  figures,  New  Zealand  Official  Tear 
Book,  1907,  p.  :  72. 
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majoiity  of  petitioners  in  Scotland  resided  in  Edin- 
bm-gh  or  Leith,  or  in  the  neighbourhood.  It  may  be 
that  your  suggestion  is  the  explanation  of  that  fact. 

444.  Then  you  said  there  had  heen  an  increase  in 
the  divorce  cases  in  England  out  of  proportion  to  the 
population.  Assuming  that  does  not  apply  to  Scotland, 
but,  on  the  other  hand,  an  increase  in  England  had  not 
been  proportionate  to  the  increase  in  population,  can 
you  account  for  that  ? — I  think  one  could  not  account 
for  it  without  going  into  an  analysis  of  the  difference 
of  the  national  temperament  and  habits. 

445.  In  your  view  are  not  there  causes  which  would 
account  for  the  iacreased  number  of  divorces  apart 
altogether  from  any  decay  in  the  public  sense  of  the 
saoredness  of  marriage.  Such  as,  for  instance,  increased 
facilities  of  communication,  and  such  as  women  now 
being  able  to  support  themselves  and  their  children  if 
they  divorce  their  husbands,  where  they  could  not 
formerly  do  it,  and  also  that  women  now  will  not 
stand  what  they  formerly  submitted  to?  —  I  should 
surmise  that  these  considerations  were  operating  very 
powerfully. 

446.  Then,  in  your  view,  does  not  it  necessarily 
follow  that  there  has  not  been  that  decay  that  some 
people  seem  to  think  in  the  sentiment  in  regard  to 
marriage  merely  because  there  is  an  increase  in  the 
number  of  divorces  ? — That  is  a  highly  speculative 
question. 

447.  At  all  events  there  are  causes  other  than  that  ? 
— Obviously. 

448.  {Sir  Lewis  Dibdin.)  With  reference  to  the 
answers  you  have  given  to  Lord  Guthrie — that  last 
observation  of  yours,  that  you  must  take  into  con- 
sideration the  differences  of  national  temperament 
between  the  English  and  Scotch ;  I  suppose  that  runs 
right  through  this  subject,  does  it  not? — I  should 
think  so ;  I  shoxdd  think  that  observation  is  ti-ue  of 
every  coimtry  and  of  every  part  of  every  country. 

449.  Therefore  we  ought  to  be  cautious  in  making 
comparisons  between  England  and  Scotland ;  not  that 
they  should  not  be  made,  but  that  in  making  them  we 
should  make  allowance  for  the  differences  of  national 
temperament  ? — They  seem  to  me  to  be,  not  conclusive, 
but  highly  instructive. 

450.  In  confirmation  of  your  view  that  it  would  be 
wise  to  have  some  method  or  possibility  of  conoihation 
at  the  preliminary  stage  of  divorce  ;  is  not  that  practi- 
cally what  happens  now  in  a  great  many  of  the  police 
courts  with  reference  to  the  separation  orders.  Is  it 
not  the  fact  that  there  are  efforts  made  in  a  great 
many  courts  when  a  summons  is  applied  for,  and  before 
any  order  is  made,  to  bring  the  parties  together,  often 
with  a  great  deal  of  success  ? — I  speak  with  very 
imperfect  infoiTiiation  with  regard  to  that,  but  I 
believe  that  is  done  to  a  very  large  extent,  though 
when  one  looks  at  the  high  figures  one  is  inclined  to 
think  it  might  be  done  more  often. 

451.  I  want  to  ask  you  a  question  or  two  with 
reference  to  your  memorandum  on  the  History  of 
Divorce.  I  am  reading  from,  I  think,  the  third  page 
at  the  beginning.  I  take  it  that  the  Church  in  early 
days  declared  marriage  to  be  sacred  and  indissoluble, 
but  that  position  you  say  was  not  taken  up  definitely 
and  distinctly  from  the  first.  Am  I  right  in  supposing 
that  the  range  of  difference  between  the  indissolu- 
biUty  and  dissolubility  theoi'ies  had  reference  very 
largely  indeed  to  the  question  of  adultery  ?  —  No 
doubt  very  largely  to  that  and  the  question  of  second 
marriages. 

452.  So  that  it  was  chiefly  whether  or  not  where 
adultery  had  taken  place  there  could  be  a  divorce  with 
re-man-iage  ? — As  far  as  I  know  the  history  that  is 
substantially  so. 

453.  Then  you  draw  attention  to  the  diife"rences  of 
views  of  different  fathers  and  authorities  of  an  early 
date.  Would  it  be  true  to  say  that  the  vast  prepon- 
derance of  authority  was  in  favour  of  the  indissolubility 
of  maiTiage  ? — To  define  my  own  position,  I  have  read  a 
good  deal  on  this  subject  before  preparing  this  memo- 
randum, though  probably  I  had  not  read  enough.  My 
impression  is  that  it  is  an  exceedingly  difficult  question. 
I  have  read  volumes  written  by  scholars  who  have 
examined  this  subject;  I  have  consulted  a  good  many 


authorities ;  and  it  would  be  very  hard  to  say  which 
way  was  the  preponderance. 

454.  Ton  have  quoted  Esmein's  book ;  it  is  a  very 
high  authority  ? — Yes,  a  most  admirable  book. 

455.  I  agree,  if  I  may  say  so.  He  has  no  doubt 
that  the  preponderance  of  authority  was  on  the  side 
of  indissolubility? — I  think  that  was  his  conclusion, 
but  if  I  may  refer  you  to  some  other  authors  who  are 
equally  confident  that  the  preponderance  is  on  the 
other  side.  For  instance,  take  the  argument  by  Bishop 
Cosin,  where  he  collects  the  authorities 

456.  I  am  going  to  ask  you  about  that.  Are  you 
acquainted  with  what,  I  think  you  will  agree,  is  a 
standard  work  in  England,  Mr.  Watkins's  book  on  the 
patristic  arguments  ? — No,  I  have  not  read  that.  I 
have  consulted,  not  only  such  English  authors  as 
Selden,  Bingham,  and  Thomdike,  among  others,  but, 
besides  original  authorities,  a  good  many  German  and 
French  books  on  the  subject. 

457.  I  only  want  to  get  your  opinion.  Ton  are  not 
prepared  to  say  that  there  is  a  preponderance  on  the 
side  of  the  indissolubility  ? — No,  I  am  not. 

458.  Then  you  have  referred  us  to  St.  Augustine. 
I  suppose  it  is  common  ground  that  St.  Augustine  was 
very  strongly  in  favour  of  indissolubiUty — chapter 
after  chapter  ? — Chapter  after  chapter,  and  particularly 
in  the  treatises  I  have  referred  to, 

459.  Ton  have  referred  us  to  two  passages  where 
he  expressed  doubt  as  to  his  views,  you  told  us  ? — Tes. 

460.  But  have  those  passages  any  reference  at  all 
to  the  problem  that  we  are  considering  ? — I  think  they 
have. 

461.  I  just  want  to  put  my  point  to  you.  Ylere 
not  they  really  about — not  a  totally  diiferent,  but  a 
very  different  subject,  namely,  the  question  of  marriages 
of  non-Christians,  which  was  a  very  urgent  problem 
in  his  day,  where  the  marriage  was  not  a  sacrament, 
and  the  Church  held  that  such  marriages  were 
dissoluble  ? — I  am  not  an  ecclesiastical  lawyer,  and  you 
are,  but  not  merely  is  doubt  expressed  in  that  passage 
to  which  I  have  referred — doubt  is  expressed  by  Lijcn 
in  another  book,  his  Retractations. 

462.  Tes,  but  let  us  take  the  first,  first.  I  do  not 
want  to  take  up  your  time  unnecessarily,  but  I  thought 
you  would  be  in  a  position  to  admit  that  the  context 
of  that  passage  shows  clearly  that  he  is  not  speaking 
of  the  general  problem,  but  the  problem  of  what  you 
know  as  the  Pauline  privilege.  If  you  tell  me  that  is 
not  so  I  will  leave  it  ? — Again  you  have  the  context 
present  to  your  mind,  but  I  think  a  passage  occurs  at 
the  end  stating  his  general  position,  and  if  one  were  to 
go  a  little  further  into  this  subject,  I  have  in  my 
notes  here  a  reference  to  other  statements  by  him  on 
the  same  point. 

463.  Let  us  deal  with  the  Retractations.  That  has 
reference,  has  it  not,  to  what  they  called  spiritual 
fornication,  that  is  to  say,  idolatry  ? — I  have  not  his 
words  here,  but  if  I  remember  right,  in  the  long  list 
given  of  Retractations  he  mentions  specially  what  is 
stated  here. 

464.  I  suggest  to  you  that  the  whole  context  has 
nothing  to  do  with  the  general  problem,  but  with  the 
special  phase  of  it  which  is  called  spiritual  fornication, 
where  one  party  to  a  marriage  is  guilty  of  idolatry. 
Ton  do  not  accept  that  ? — As  far  as  I  remember  the 
context  it  is  much  wider  than  that. 

465.  Then  on  the  next  page  you  told  us  about  the 
long  struggle  carried  on  by  the  State  and  the  Church. 
Is  that  quite  a  correct  way  of  describing  it  ?  Would 
you  agree  with  this  statement,  which  I  think  is  Esmein's, 
that  the  Church  existed  under  the  conditions  where  the 
laws  were  non- Christian  and  allowed  divorce ;  where 
the  State  allowed  divorce ;  and  the  Church  existed  in  a 
State  of  that  kind ;  that  the  Church  could  only  impress 
its  views  by  spiritual  discipline  on  the  authority,  and 
had  no  power  to  over-i-ule  any  laws  of  the  country; 
and,  therefore,  while  its  principles  remained  strong  for 
indissolubility,  it  had  to  show  what  Esmein  calls  a 
large  tolerance  with  actual  fact  when  the  people  of  the 
country  obtained  divorces  ?  Would  you  agree  that  that 
is  a  fair  statement  of  the  position  ? — It  is  rather  a  long 
question. 

466.  I  am  soiTy.  But  you  spoke  of  a  struggle. 
What  struggle  could  there  be  between  the  Church  and 
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— say — the  Roman  State — the  emph-e  P — My  observa- 
tion extended  to  a  time  when  some  of  the  emperors 
"were  Christians. 

467.  liet  me  put  it  in  another  way.  I  think  yon 
have  considered  the  law  and  the  decrees  of  councils  on 
this  subject,  and  some  of  the  penitentials.  Now,  the 
penitentials  were  a  scheme  of  private  discipline,  were 
they  not? — Do  you  refer  to  Archbishop  Theodore's 
Penitential  ? 

468.  Tes,  and  a  great  many  others ;  and  you  said, 
quite  truly,  that  they  allowed  divorce.  Now,  those 
were  really  for  private  discipline  between  a  layman  and 
his  priest.  Is  not  that  so  ? — That  would  be  substan- 
tially accurate — yes. 

469.  But  the  laws  of  the  councils  were  spiritual 
laws — laws  of  the  Church.  Now,  I  want  to  ask  you, 
is  there  not  this  distinction  between  the  canons  and 
the  penitentials,  that  while  the  canons  uniformly 
disallow  divorce,  the  penitentials  more  or  less  admit 
it  ? — That,  again,  is  a  question  which  I  should  not  like 
to  answer — ^that  all  the  canons  do. 

470.  "Well,  I  suggest  that  to  you.  Now  you  have 
told  us  about  the  conditions  or  obstacles,  impediments, 
"  disparitas,"  and  so  on,  and  spiribual  affinity  ? — Very 
imperfectly. 

471.  No;  I  listened  with  great  interest  to  what 
you  said  ;  and  it  was  rather  suggested  to  you  that 
those  wei-e  probably  invented  with  a  view  of  getting 
round  the  question  of  indissolubility.  Now,  you  have 
considered  this  matter  a  great  deal ;  would  it  be  fair 
to  say  that  it  was  due  to  any  one  particular  cause  ? — I 
do  not  think  it  would  be  fair  to  attribute  it  to  any 
one. 

472.  I  suppose  it  was  very  largely  due  to  the  spirit 
of  the  age,  which  was  an  intensely  logical  spirit.  The 
schoolmen  ran  logic-mad,  did  they  not  ? — These  dis- 
tractions were  the  work  of  certain  schoolmen,  such  as 
Peter  Lombard  and  Tves  de  Ohartres. 

473.  Who  worked  out  these  distinctions  from  the 
idea  of  the  sacrament  in  marriage  ? — Tes. 

473a.  Now,  when  we  come  to  the  Reformation  :  you 
have  pointed  out  there  was  then  an  enormous  change  in 
the  way  marriage  was  treated.  Is  not  the  real  point 
there  that  the  idea  of  the  sacrament  was  given  up, 
and  that  the  other  sanction  that  remained  was  the 
biading  force  of  our  Lord's  words  as  to  divorce,  and 
that  that  covers  the  whole  of  the  post-Reformation 
laws  on  this  subject  ? — I  have  no  doubt  the  change  of 
view  with  regard  to  the  matter  not  being  a  sacrament 
had  an  enormous  effect. 

474.  That  being  the  case,  are  you  right  in  saying 
that  the  majority  of  the  Reformers  regarded  marriage 
as  dissoluble  ?  I  observe  in  your  category  you  do  not 
quote  any  English  Reformers ;  but  can  you  tell  us 
whether  the  English  Reformers,  who  devoted  a  good 
deal  of  attention  to  this  subject,  were,  as  a  body,  in 
favour  of  the  dissolubility  of  marriage,  or  not  ? — I  have 
collected  a  large  number  of  extracts  from  various 
writers — chiefly  divines  of  that  period.  I  have  not 
thought  it  right  to  put  them  into  these  notes.  Many 
of  them  are  undoubtedly  in  favour  of  the  view  of  dis 
solubility,  but  whether  they  are  the  majority,  or  not,  I 
am  not  very  confident. 

475.  Do  you  agree  with  this  position ;  that  where 
the  post-Reformation  writers  approved  of  the  dissolu- 
bility of  marriage  and  accepted  that,  it  was  on  the 
groimd  of  adultery,  following  our  Lord's  words,  or  their 
view  of  our  Lord's  words .'' — That,  no  doubt,  is  in  the 
main  true  ;  but  some  of  them  laid  stress  upon  desertion. 

476.  I  am  speaking  of  the  English  writers? — In 
the  main,  I  thiak  that  would  be  true  of  the  English 
writers. 

477.  Can  you  remember  an  English  writer  who 
relied  on  anything  except  adultery? — ^Offi-hand,  I 
cannot,  but  I  think  I  shall  be  able  to  name  some. 

478.  I  am  afraid  I  must  bother  you  a  moment 
about  the  Reformatio  Legum.  Ton  attach  great 
weight  to  that,  I  observe  ? — It  appears  to  me  to  be  an 
important  document. 

479.  And  you  say  it  seems  to  be  a  statement  of 
what  was  conceived  by  eminent  ecclesiastical  lawyers 
to  be,  or  ought  to  be,  law.  I  quite  follow  "  ought  to 
be,"  but  is  thei-e  any  ground  for  saying  that  anybody 
supposed  it  was  the  law  ? — Well,  I  do  not  think,  as  far 


as  I  can  form  an  opinion  upon  the  subject,  it  was  clear 
what  was  the  law  at  that  time.  Again,  I  must  frankly 
say  my  iirformation  about  the  Reformatio  Legum  is 
di'awn  from  Burnet's  account  of  it  and  Strype's 
account  of  it,  and  one  or  two  other  authorities. 

480.  Let  us  see  if  we  agree  as  to  what  the  Reform- 
atio Legum  was.  Ton  say  it  was  brought  about  by 
the  statute  of  25  Henry  Till.  P— Tes. 

481.  Then  you  say  the  death  of  the  king  pi'evented 
the  commission  being  formed  in  his  reign.  Is  that 
quite  accurate  ?  —  There  were  several  intervening 
statutes  which  I  have  passed  over. 

482.  But  the  second  statute.  The  25  Henry  YIIL 
was  revived  later  ? — Tes. 

483.  Tou  say  you  are  familiar  with  Strype's 
accoimt  ? — Tes,  fairly. 

484.  May  I  remind  you,  he  gives  a  long  account  of 
the  Reformatio  in  its  relation  to  Henry  VIII.,  and  of 
his  neglect  to  ratify  it.  Do  you  remember  that  ? — 
The  Reformatio  Legum,  as  published  at  the  present 
day,  has  at  the  beginning  of  it  a  letter  in  Henry  VIII.'s 
name  requiring  its  sanction. 

<85.  Which  he  never  signed  ? — I  believe  that  is  so. 

488.  So  that  as  a  matter  of  fact  the  Reformatio 
was  produced  in  Henry  VIII.'s  reign,  was  it  not  ? — I 
believe  that  is  so. 

487.  And  no  effect  was  given  to  it  in  Henry  VIII.'s 
reign  ? — Tes. 

488.  Then  it  was  brought  up  again  in  Edward  VI. 's 
reign,  was  it  not  ? — Tes. 

489.  And  no  effect  was  given  to  it  ? — No. 

490.  Then  I  think  you  will  agree  vsith.  me  it  was 
brought  up  again  in  Queen  Elizabeth's  reign  ? — Tes. 

491.  About  1573  ? — Bishop  Stubbs  mentions  it  was 
brought  up  several  times. 

192.  And  again  no  effect  was  given  to  it? — Tes, 
that  was  pointed  out. 

493.  So  it  was  brought  up  at  least  three  times  but 
not  sanctioned.  What  inference  do  you  draw  from  the 
fact  of  its  reiterated  production  and  its  reiterated 
rejection  ? — The  inference  I  draw  is  that  these  were 
troublous  times ;  that  the  religious  opinions  of  the 
rulers  varied  from  reign  to  reign,  and  consequently 
there  was  no  settlement  of  such  an  important  document 
as  this. 

494.  But  there  was  nothing  so  troublous  about 
1573 — just  the  time  when  the  articles  were  legalised. 
What  I  suggest  to  you  is  that  it  shows  for  some  reason 
the  authorities  did  not  think  the  Reformatio  Legum 
would  do  ? — It  was  not  adopted. 

495.  Then  is  it  quite  fair  to  treat  it  as  (I  think  you 
will  admit  you  are  really  following  the  Report  of  the 
Royal  Commission  in  1857)  if  it  represented  the  coru'se 
of  practice  at  that  day  ? — I  am  aware  of  some  of  these 
difficulties.  I  added  the  words  "to  be"  or  "ought 
to  be." 

496.  Again  quoting  the  Divorce  Commission  report, 
you  say :  "  There  seems  to  be  some  evidence  that,  at 
"  all  events,  for  more  than  half  a  centui-y,  fi-om  the 
"  year  1550  until  the  year  1602,  marriage  was  not  held 
"  by  the  Church,  and  therefore  was  not  held  by  the 
"  law,  to  be  indissoluble  !  "  Is  there  any  evidence  at 
all  of  that  ? — Well,  the  evidence,  such  as  it  is,  may 
consist  of  these  facts 

497.  The  Reformatio? — No;  also  the  Marquis  of 
Northampton's  case. 

498.  The  Marquis  of  Northampton's  case  was  in 
1548  ?— Tes. 

499.  That  was  in  Edward  VI.'s  reign.  It  was  an 
entirely  isolated  case,  as  far  as  we  know,  was  it  not  ? — 
Apparently. 

500.  And  although  the  decision  was  given  by  some 
Commission  that  the  marriage  was  dissoluble  it  was 
yet  considered  necessary  to  have  an  Act  of  Parliament  ? 
■ — Tes,  it  was  confirmed. 

501.  So  that  looked  as  if  they  were  not  satisfied 
with  the  decision  of  the  court,  did  it  not  ? — I  do  not 
know  whether  that  inference  can  be  drawn. 

502.  Now,  how  could  there  have  been  any  power  in 
the  ecclesiastical  court  at  that  day  to  dissolve  a 
marriage  ?  Let  us  go  by  steps.  Prior  to  the  RefoiTaa- 
tion  there  was  no  power,  was  there,  to  allow  a  divorce 
a  vinculo  ? — No  power. 
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503.  There  was  no  statute  in  Henry  YIIl.'s  reign 
or  at  the  Reformation  to  alter  that  ? — No. 

504.  The  Reformatio  Legum  would  have  altered  it 
if  iL  had  been  legalised,  but  it  was  not  legalised.  Now, 
that  being  the  state  of  things,  how  could  any  Ohuroh 
Court  after  the  Reformation  have  granted  a  divorce 
a  vinculo  ? — In  the  first  place  I  attach  great  import- 
ance to  the  expressions  of  opinion  of  eminent  lawyers 
on  the  Divorce  Commission,  which  1  repeat  in  my 
memorandum.  In  the  second  place,  there  was  a 
common  law  doctrine  with  regard  to  marriage.  It  is 
true  it  had  not  been  worked  out  elaborately,  but  there 
are  sentences  in  Britton  and  Bracton,  and  I  think  also 
in  Grlanville,  which  are  at  all  events  susceptible  of 
bemg  interpreted  as  showing  that  there  was  a  power 
of  divorce. 

505.  But  there  is  not  any  decision  of  any  court 
dissolving  a  marriage  after  the  Reformation,  until  you 
come  to  Lord  Northampton's,  followed  by  the  Act  of 
Parliament  ? — As  far  as  I  know,  that  is  the  first. 

506.  And  you  said  there  was  no  change  by  statutory 
law  which  existed  prior  to  the  Reformation  ? — As  far 
as  I  know  there  was  none. 

507.  Now  the  first  case  you  give  is  Foljambe's  case, 
was  it  not  F — Tes. 

508.  Which  decided  that  a  divorce  o,  mnculo  was 
impossible  in  the  then  state  of  the  law  ? — We  seem  to 
know  so  little  about  that  case.  There  are  three  different 
reports,  and  they  are  very  imperfect  reports,  and 
according  to  one  of  them  it  is  a  decision  of  the  Star 
Chamber;  according  to  another  it  was  an  opinion 
expressed — -or  they  relied  upon  an  opinion  expressed — 
by  the  Archbishop  of  Canterbury,  who  said  he  had  called 
to  himseK  at  Lambeth  certain  divines  and  civihans. 

509.  He  would  be  a  member  of  the  Star  Chamber, 
would  he  not  P — Yes. 

510.  Is  there  any  doubt  that  Foljambe's  case  was 
decided  in  the  way  you  suppose  ?  — If  you  put  to  me 
the  question,  I  have  seen  statements  to  the  eifect  that 
none  of  these  reports  I  have  cited  do  give  the  real 
i.ubstance  of  the  case.  In  a  book  written  by  Professor 
Craik  he  gives  a  very  different  account  of  it.  I  have 
not  got  it  here. 

511.  Does  it  diifer  in  the  result  that  a  divorce  a 
vinculo  was  impossible  ? — It  does  not  difier  as  far  as 
to  state  that  an  expression  of  opinion  to  that  effect  was 
given.  Whether  that  expression  of  opinion  was  neces- 
sary for  the  actual  decision  of  the  case  was  not  clear.* 

612.  But  all  the  reports  you  have  been  so  kind  as  to 
collect — three  in  number — agree  as  to  the  result? — 
They  agree  as  to  the  result. 

613.  Now,  you  have  referred  to  Bishop  Cosin's 
opinion  and  said  you  put  great  stress  on  it  ? — I  do  not 
think  I  used  those  words. 

514.  Well,  I  thought  you  said  so,  and  I  was  rather 
sui'prised  to  hear  it  ? — No,  I  do  not  think  so. 

515.  I  think  there  is  some  mistake  with  regard  to 
this.  You  say  the  decision  of  Bishop  Cosin  in  the 
Duke  of  Norfolk's  case  was  in  1700.  You  probably 
know  Bishop  Cosin-  had  been  dead  30  years.  It  was 
not  in  the  Duke  of  Norfolk's  but  in  Lord  Ross's  case  ? 
— Yes,  in  Lord  Ross's  case. 

616.  But  I  do  not  think  that  is  yom-  mistake.  I 
think  that  is  a  mistake  of  the  Repoi-t  of  the  Royal 
Coinmission  of  1857.'' — Yes,  they  referred  to  it  in  that 
way.     It  is  Lord  Ross's  case. 

517.  That  is  not  at  all  an  isolated  incident  of  a  real 
blunder  in  the  Report  of  the  Royal  Commission  of 
1857  ? — Well,  I  have  not  discovered  such. 

518.  It  is  pretty  notorious  that  that  report  was 
not  drawn  up  with  the  amount  of  consideration  and 
knowledge  that  it  ought  to  have  been  ? — One  has  heard 
that,  but  great  names  are  attached  to  it. 

619.  Now,  that  opinion  of  Bishop  Cosin ;  you  say 
you  do  not  very  much  rely  upon  it  ? — ^It  is  an  im- 
portant and  interesting  confirmation  of  the  opinion, 
and  it  collects  a  number  of  authorities. 

*  "Tbe  wrong  with  which  he  (Foljambe)  was  charged 
"  was  this  illegal  exclu.sion  of  the  rightful  tenant,  and  the 
"  riot  or  disturbance  \\'hich  he  had  thus  excited.  That  alone 
"  was  the  charge  upon  which  the  Court  could  giTe  judgment  " 
— Foljambe's  case,  Appendix  II.,  The  Romance  of  trie  Peerage, 
L,  p.  416. 


520.  I  shall  not  detain  you  by  asking  questions  in 
detail  about  it,  but  I  daresay  you  are  aware  that  it  is 
so  full  of  inaccuracies  that  in  the  critical  edition  of  his 
works  the  editor  gives  it  up  over  and  over  again  and 
says  it  must  be  misreported? — I  have  seen  severe 
criticisms  of  it. 

521.  You  remember  he  quotes  LanceUottus,  the 
Blackstone  of  ecclesiastical  law  ? — I  do  not  remember 
that.  I  am  not  here  to  suggest  that  his  opinion  is 
conclusive. 

522.  But  I  think  it  is  very  important,  because  you 
attach  great  weight  to  the  Report  of  the  Commission 
of  1857.  The  Report  of  the  Commission  of  1857  rests 
almost  entirely  on  this  point  on  Sir  John  Stoddart's 
evidence  ? — Yes,  largely. 

523.  And  Sir  John  Stoddart  said  he  rested  himself 
on  Bishop  Cosin  ? — Yes. 

624.  Now,  do  you  remember  he  quotes  LanceUottus 
for  the  proposition  that  divorce  is  a  dissolution  of  the 
marriage  ? — You  have  evidently  read  it  much  more 
recently  than  I  have. 

525.  And  do  you  remember  the  actual  passage  in 
LanceUottus  who  in  the  same  sentence  goes  on  to  say 
that  separation  a  mensa  et  thoro  may  not  incorrectly 
be  called  divorce  ? — I  do  not  remember  that. 

520.  And  do  you  remember  that  latter  half  of  the 
sentence  is  omitted  by  Bishop  '~'nain  °  -^I  do  not 
remember. 

527.  Now  about  the  canon  of  1604.  Why  do  you 
refer  to  it  as  1597  ?— Do  I  ? 

528.  I  think  we  must  mean  the  same  thing,  but  it 
is  on  the  same  page  where  you  refer  to  the  Northampton 
case.  You  say:  "  Other  facts  and  circumstances  seemed 
"  to  the  Divorce  Commission  to  support  a  similar 
"  conclusion,  and  among  them  these :  the  words  of 
'■  the  105th  canon  (loy7),  which  appear  to  distinguish 
"  between  dissolving  and  annulling  marriage ;  thetenns 
"  of  the  109th"— that  ought  to  be  107th  Canon— 
"  which  require  in  all  sentences  of  divorce  and  separa- 
"  tion  a  mensa  et  thoro  to  give  a  bond."  You  have 
framed  that  carefully ;  you  say,  "  Seemed  to  the  Divorce 
Commission."  May  I  take  it  that  it  does  not  seem  so 
to  you  ? — I  am  not  prepared  to  say  it  is  a  very  strong 
argument. 

629.  May  I  put  it  in  this  way.  Have  you  heard  of 
any  modem  authority  who  supposed  that  the  Canons 
of  1604  on  the  subject  of  divorce  meant  divorce  a 
vinculo  ? — I  will  not  go  further  than  this,  to  say  it  is 
not,  I  think,  a  very  strong  argument. 

530.  But  those  are  the  arguments  on  wluch  the 
Report  of  the  Commission  of  1857  gi-ounded  itseK,  did 
it  not  ? — Mainly,  though  not  entirely. 

531.  That,  and  the  proposition  that  for  50  years 
there  were  divorces  a  vinculo  granted  in  England  ? — 
Mainly  those  arguments. 

532.  Now  having  got  over  that  we  come  to  the 
time  when  special  Acts  were  passed  ? — Yes. 

533.  And  those  Acts  assumed  that  ordinary  law 
would  not  provide  for  divorce  ? — At  that  time  there 
cotUd  not  be  a  question  as  to  the  point. 

534.  There  were  only  two  or  thi-ee  of  those  special 
Acts  until  the  beginning  of  the  18th  century  ? — The 
history  is  given  in  the  Commission's  report. 

536.  Then  I  suggest  we  have  arrived  at  this,  that 
so  far  as  we  can  teU,  since  the  Reformation  until  the 
Divorce  Act  of  1857  there  has  been  no  divorce  a  vinculo 
allowed  in  England  except  by  special  Act  of  Parlia- 
ment ? — With  that  exception,  yes. 

636.  Subject  to  the  questions  I  have  asked  vou  ^ 

Yes.  ^      ' 

537.  And  going  back;  in  the  Church  before  the 
Reformation  from  a  very  early  dote  the  Church,  so  far 
as  it  could,  has  declared  for  the  indissolubility  of 
maniage  ? — That  is  absolutely  clear. 

638.  Perhaps  this  position  was  taken  on  different 
grounds  after  the  Reformation,  but  on  grounds  which 
seemed  to  the  Church  adequate  ? — Yes. 

639.  So  it  would  not  be  true  to  represent  the  position 
of  the  Church  in  the  West,  as  having  to  any  lai-ge 
extent  admitted  the  dissolubiUty  of  maiTiage  at  aU. 

{Chairman.)  Which  Church  ? 

{Sir  Lewis  Dibdin.)  I  say  the  Church  in  the  West. 
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(Chairman.)  "Well,  there  is  tlie  Sc(3tcli. 

540.  {Sir  Lewis  Dibdin.)  I  prefer  my  own  word 
llie  Church  in  the  West  as  excluding  the  Church  in  the 
East  ? — Excluding  very  early  times  about  which  there 
must  be  doubts  ;  excluding  an  uncertain  period  of 
50  or  60  years  as  to  which  there  may  be  also  doubts,  it 
is  quite  clear  that  the  opinion  of  the  Church  was 
uniform  and  distinctly  in  favour  of  indissolubility. 

(Si;-  Lewis  Dibdiu.)  The  Church  in  the  East  having 
adopted  a  different  plan,  or  followed  a  different  course. 
Then  we  get  to  modem  times ;  I  do  not  think  there  is 
any  difference  there  between  you  and  me,  Sir  John. 

541.  {Judge  Tindal  Atlciiison.)  I  only  have  one 
question  to  ask  you — with  regard  to  the  intervention 
of  the  King's  Proctor  if  proceedings  were  taken  in  a 
county  court.  Do  you  know  of  any  courts  in  the 
Bangdom  that  have  such  facilities  for  getting  informa- 
tion concerning  the  inhabitants  of  tlie  district  within 
the  county  court,  than  the  county  courts  themselves  ; 
the  registrar  and  high  bailiff,  and  all  the  staff  of  liailiffs 
which  are  associated  with  the  county  court  procedure  ? 
Does  it  not  strike  you  the  county  courts  have  greater 
facilities  for  getting  information  than  almost  any  other 
court  in  the  'Kingdom  F — I  should  have  thought  the 
judges  and  the  officials  of  the  court  would  be  more 
likely  to  be  in  touch  with  the  inhabitants  than  the 
judges  or  officials  of  a  coui-t  sitting,  it  might  be, 
hundreds  of  miles  away  from  the  locality. 

542.  {Mr.  Brierley.)  Only  one  question  I  want  to  ask 
you,  arising  out  of  your  second  suggestion  with  a  view 
to  the  amendment  of  the  divorce  laws.  Have  you  any 
figures  which  show  how  many  petitions  for  judicial 
sepai-ations  are  presented  in  England  by  Roman 
Catholics  ? — No,  I  have  not. 

543.  Because  your  sviggestion  that  no  decree  should 
be  made  for  permanent  separation  would  really  debar 
Roman  Catholics  from  all  mati-imonial  relief  ? — I  have 
no  figures  with  regard  to  that. 

544.  But  I  am  afraid  that  would  be  the  result,  would 
it  not  ? — That  is  an  important  consideration,  and  whether 
or  not  provision  should  be  made  for  them  is  worth 
considering.  I  think  notwithstanding  that  objection  I 
should  adhere  to  my  opinion. 

545.  Ton  had  considered  that  ? — Tes. 

646.  {Judge  Tindal  Athinson.)  Are  there  any 
authentic  figures  showing  the  percentage  of  divorces  to 
marriages,  not  population? — Of  the  number  of  subsisting 
mai-riages,  do  you  mean  ? 

547.  Take  the  number  of  marriages  for  one  year, 
what  is  the  number  of  divorces  to  those  mairiages  in 
that  year  ? — I  have  not  worked  out  those  figures,  but  it 
coiild  be  done  quite  easily. 

548.  I  believe  in  a  thousand  man-iages  in  the  year, 
there  woidd  be  less  than  five  divorces  ? — I  have  not 
worked  out  those  figures. 

549.  {Chairman.)  I  just  want  to  get  two  matters 
from  you.  With  regard  to  the  Reformatio,  have  you 
seen  the  copy  which  has  been  produced  ? — No,  I  have 
not. 

650.  We  have  got  it  translated,  so  far  as  it  relates 
to  divorce,  from  the  Latin.  I  see  it  is  headed,  "  De 
Adidteriis  et  Divortiis."  I  notice  in  Article  8,  desertion 
is  treated  as  a  ground  of  divorce  ? — Tes. 

551.  One  other  point  I  want  to  ask  you  about — 
that  the  9th  Article  ptu-poits  to  suggest  that  separation 
a  mensa  et  thoro  should  be  abolished  ? — In  my 
Memorandum  I  have  drawn  attention  to  that. 

{Sir  Lewis  Dibdin.)  Might  I  ask  a  question  with 
reference  to  that  which  I  forgot,  Lord  Grorell  ? 

{Chairman.)   Certainly. 

662.  {Sir  Lewis  Dibdin.)  Would  you  agree  that 
there  is  evidence  to  show  that  the  Reformatio  Legum 
was  prepared  by  Archbishop  Cranmer  and  Peter  Martyr, 
and  its  preparation  was  largely  brought  about  under 
the  foreign  influence  of  Peter  Martyr  ? — I  should  say 
largely  that  was  the  case  from  reading  Burnet's 
and  Collier's  history  and  Strype's  accormt. 

553.  I  am  referrmg  to  Strype  ?  —  Tes,  I  have  no 
doubt  that  is  so. 

654.  (Chairman.)  Do  you  know  how  many  BiUs  of 
Divorce  were  passed  through  since  the  practice  of 
legislative  divorce  was  adopted  ? — No ;  the  figures  are 
given  in  the  Commissioners'  Report,  I  think,  of  1853. 


555.  I  think  there  were  about  200,  were  there  not  ? 
— I  believe  it  was  some  such  figure. 

556.  It  seems  to  have  become  a  sort  of  regular 
common  form  practice  at  that  time  ? — Of  course,  as 
your  Lordship  remembers,  it  was  the  argument  oi  Sir 
Richard  Bethell  in  bringing  forward  the  Act  of  1857 
that  the  procedure  before  the  House  of  Lords  had 
become  in  point  of  fact  a  procedure  before  a  regular 
court,  and  so  regular  was  it  that  in  substance  it  was  no 
longer  legislation  but  virtually  procedure  of  a  court. 
At  all  events  that  was  his  argument. 

657.  More  judicial  than  legislative  ? — Tes.* 

558.  That  procedure  still  remains  with  regard  to 
Ireland  ? — Tes,  that  is  so. 

559.  Although  divorce  cannot  be  obtained  m 
Ireland,  it  can  be  obtained  through  the  legislative  Act 
in  the  same  way  as  it  was  in  England  formerly,  though 
the  procedure  may  have  less  preliminaries  ? — I  am  not 
prepared  to  admit  there  are  less  preliminaries. 

660.  Well,  that  does  not  matter.  Now  you  were 
asked  by  Lord  Guthrie  and  Sir  Lewis  whether  you  saw 
any  i-eason  for  differentiating  between  Scotland  and 
England  ? — Tes. 

(Chairman.)  I  see  Lord  Campbell  in  the  House  of 
Lords'  debate  apparently  in  answer  to  the  objection  that 
there  might  be  some  reason  why  things  should  be  in 
Scotland  one  way,  and  in  England  another,  said : 
"  Scotland  was  a  small  country  of  peculiar  habits  and 
"  very  religious  notions,  and  what  might  operate 
"  beneficially  there  might  operate  prejudicially  here." 

561.  (Mrs.  Tennant)  I  am  sorry,  Sir  John,  to 
trouble  you  with  another  question  as  to  the  counties, 
but  the  Lancashii-e  figures  are  so  remarkable  they 
must  be  my  apology  for  troubling  you.  In  Table  11 
you  do  give  separate  orders  granted  to  husbands  under 
the  Act  of  1902  ?— Tes. 

562.  Does  your  pei'centage  41 '99  include  any 
cases  or  applications  by  husbands  under  the  Licensing 
Act,  or  are  they  only  applications  by  wives  under  the 
Summary  Jurisdiction  Act  ? — They  are  all  the  applica- 
tions in  which  separations  have  been  made,  and  I  have 
no  doubt  they  include  applications  under  the  Licensing 
Act  also. 

563.  But  there  is  no  distinction  made  between 
them  ? — No,  in  the  figures  I  have  given  there  is  no 
distinction  made. 

664.  Is  it  possible  to  ascertain  it  ? — I  think  it  would 
be  possible.  I  cannot  speak  with  confidence,  b^it  I 
think  it  would  be  possible. 

665.  (Chairman.)  Thank  you,  Sir  John.  Will  you 
let  us  have  the  additional  tables  you  mention,  and  the 
corrections  to  your  proof  before   long? — ^As   soon   as 


(Chairman.)  We  are  all  very  much  obliged  to  you. 
Adjourned  until  to-morrow  morning  at  10.30. 


The  following  is  the  Memorandum  referred  to  and 
put  in  by  the  witness.  Sir  John  Maodonell : — 

Some  Notes  on  the  Legal  History  op  Divokce. 
In  civilised  communities  in  which  only  monogamy 
is    recognised,    there    have    been    six    legal    systems 
regulating  divorce  and  separation : 

1.  Systems  under  which  divorce  and  separation  are 

left  to  the  parties  themselves,  without  inter- 
vention on  the  part  of  the  State ;  marriage 
being  a  contract,  differing  indeed  from  other 
contracts  in  creating  a  status,  but  a  contract 
all  the  sa,me,  which  may  be  rescinded  by  the- 
acts  of  the  parties  themselves. 

2.  Systems   under   which   divorce   is    left    to    the 

parties,  but  subject  to  cei-tain  conditions 
imposed  by  the  State. 

3.  Systems  under  which  divorce  is  permitted  only 

in  virtue  of  the  decree  of  a  Ooui-t. 

4.  Systems  under  which  divorce,  but  not  permanent 

separation,  is  recognised. 

5.  Systems  under  which  permanent  separation,  but 

not  divorce,  is  recognised. 

6.  Systems  under  which  both  divorce  and  permanent 

separation  are  recognised. 

*  See  Shaw  c.  Gould,  3,  E.  &  1.  Appeals,  p  91. 
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The  following  brief  statement  may  help  to  show 
when,  where,  and  under  what  circumstances  these 
various  systems  have  existed. 

The  Roman  JjAm. 

I.  Of  the  first  system  an  example  is  to  be  found  in 
Roman  Law  towards  the  end  of  the  Republic  and 
during  the  Empire. 

The  old  law,  according  to  which  the  "wife  stood  in 
loco  filiae  and  the  husband  alone  had  a  right  to  divorce, 
had  become  obsolete.  The  wife  was  no  longer  under 
the  manus  of  the  husband.  The  obligations  luider  the 
contract  of  marriage  had  become  bilateral ;  either 
party  might  rescind  the  contract ;  and  this  power 
was  freely  used.  No  formality  or  special  words  were 
required.  It  was  enough  to  say  "  keep  the  affairs  to 
"  thyself.''  Augustus,  it  is  true,  imposed  certain 
conditions  as  to  the  manner  in  which  divorce  was 
allowed.  In  order  to  be  valid,  the  Bepadium  mnst  be 
before  seven  free  Roman  citizens.  Divorce  was  under 
this  system  a  private  transaction  with  which  the  State 
had  no  concern.*  The  relation  rested  entirely  on  the 
free  wiU  of  the  parties  ;  should  either  desire  to  be 
released,  he  or  she  could  do  so.  Any  agreement  to  the 
contrary  was  void.f  No  modem  law  of  divorce,  so  far 
as  I  Icnow,  has  been  so  lax  as  the  Roman. 

Divorce  in  Early  Christian  Times. 

II.  With  Christianity  came  a  great  change.  Re- 
lying mainly  upon  certain  passages  in  the  New 
Testament,  chiefly  certain  texts  in  Matthew,  Mark, 
Luke,  and  Corinthians,  the  Church  took  a  very  different 
view  of  marriage  from  that  of  Roman  Law.  It  did  not 
regard  marriage  as  a  mere  contract ;  it  viewed  second 
marriage  with  disfavoru- ;  it  declared  marriage  to  be  a 
sacrament  and  to  be  indissoluble.  That  position  does 
not  appear  to  have  been  taken  up  definitely  and  dis- 
tinctly from  the  first.  There  was  a  period  of  fluctua- 
tion and  uncertainty ;  to  what  extent  and  for  how  long 
they  prevailed,  is  a  point  much  disputed  among 
scholars.  Some  writers  lay  stress  upon  certain  passages 
in  the  "Pastor  "  of  Hermas,  dicta  of  Justin  Martyr  or 
other  writers,  and  the  resolutions  of  certain  Councils, 
to  show  that  at  a  very  early  date  the  doctrine  of  the 
indissolubility  of  marriage  was  generally  accepted. 
Others,  laying  stress  upon  dicta  by  Tertullian  and 
Origen  and  Epiphanius,  and  also  upon  resolutions  of 
Councils,  maintain  that  for  some  centuries  there  was 
no  universally  accepted  opinion  on  the  subject. 

A  diffliculty  arises  from  the  fact  that  no  distinction 
is  clearly  made  in  many  of  the  passages  cited,  between 
what  is  condemned  but  not  void,  and  what  is  both 
forbidden  and  void  ;  between  exhortation  and  positive 
command. 

A  ftu-ther  difficulty  exists  in  the  fact  that  "adultery  " 
is  sometimes  used  in  a  wide  sense,  so  as  to  include 
idolatry  and  apostacy.     (Freisen,  770  ;  "Watkins,  222.) 

"  The  ancients,"  says  Bingham,  "  were  not  perfectly 
"  agreed  upon  this  question.  The  writers  of  the 
"  Church  were  divided  amongst  themselves,  and  the 
"  laws  of  the  State  differed  from  both."  (Antiquities 
of  the  Christian  Church,  VIII.,  80.) 

From  Augustine's  time  the  position  of  the  Church, 
at  all  events  in  the  West,  becomes  more  defined.  The 
doctrine  of  the  indissolubility  of  marriage  has  become, 
or  is  rapidly  becoming,  the  prevalent  doctrine.  Even 
lie,  however,  admits  that  the  question  of  divorce  and 
re-marriage  is  sun-ounded  with  difiiculties.J 


*  Puchta,  InstitiUionen,  ITF.,  s.  ccxci  ;  Zhishmau,  96; 
Esmehi  II.,  «1)  ;  Bryce's  Studies  U.,  40(i. 

\  Libera  inatrimonia  esse  antiquitus  placuit.  ideoque  pacta 
ne  liceret  divertere  noii  valere  constat.  Cod.  VIII.,  3S.2.  "  Die 
"  Homer  komiten  sich  keiue  Ehe  denken  wo  nicht  der  wirk 
"  liche  Wille  die  Gattcii  vevliiiide."     Puchta  III.,  s.  ccxci. 

X  His  ita  pro  meo  modulo  pertractatis  atque  discussis, 
qiiEestionen  lamen  de  coDJugiis  obscuris.siman  et  implicatis- 
simam  esse  non  nescio.  (De  adulterinis  conjugiis.  Opera  ^^I. 
nil  ;  also  EetractatioTis,  L.  2,  c.  ."7  ;  and  De  Fide  et 
Operibus,  I.,  c.  19.  As  to  these  p;i8«igcs.  nee  Freiseu,  Geschicbte 
der  Canonischen  Eherechts,  p.  773.)  Geffcl;eu  (Zur  GescLichte 
des  Ehescheidimgen  vor  Gratian,  p.  22),  coiitiastiny  the  Canons 
or  resolutions  of  the  Council  of  Elvira  (circa  ?AWy)  with  those 


Conflict  between  the  Church  Doctrine  and 
Secular  Laws  as  to  Divorce. 

III.  Both  in  the  East  and  in  the  West  there  was  a 
struggle  between  the  State  and  the  Church ;  the  fornier 
adhering  to  the  doctrine  of  Roman  Law  and  allowing 
divorce  by  mutual  consent ;  the  latter,  in  the  East  less 
strongly,  proclaiming  the  doctrine  of  indissolubility  ;  a 
struggle  long  earned  on  with  varied  results.  The 
Christian  Emperors  did  not  at  once  abolish  the  Roman 
law  ;  they  merely  imposed  a  sort  of  fine  on  delinquents. 
If  the  wife  were  guilty,  she  lost  or  forfeited  the  whole 
or  part  of  her  dos.  In  the  event  of  there  being  no  dos 
she  forfeited  her  property,  but  not  over  a  certain 
amount.  If  the  husband  were  the  delinquent,  the  vsdfe 
recovered  the  donaiio  propter  nuptias,  or,  in  the  absence 
of  such,  one-fourth  of  the  husband's  property,  a  pro- 
portion which  was  raised  in  certain  cases  to  one-third. 
If  there  were  children,  he  or  she  received  only  the  life 
interest,  the  property  going  to  the  children. 

The  policy  of  the  Christian  Emperors  as  to  divorce 
by  miitual  consent  greatly  fluctuated.  I  need  not  give 
details  as  to  the  variety  of  legislation ;  they  are  to  be 
found  in  well-known  books.  It  is  enough  to  say  that 
divorce  by  mutual  consent  was  alternately  permitted 
and  prohibited  by  successive  Emperors,  and  that  not 
until  about  the  ninth  or  tenth  century  was  the  sti-uggle 
as  to  this  point  at  an  end  and  divorce  by  mutual  con- 
sent definitely  forbidden,  in  the  Eastern  Empire. 
"  Their  institutions,"  says  Gibbon,  of  the  policy  of  the 
Emperors  in  this  matter,  "  from  Constantine  to 
"  Justinian  appear  to  have  fluctuated  between  the 
"  customs  of  the  Empire  and  the  wishes  of  the  Church." 
Meantime,  divorce  for  certain  specified  grounds  had 
been  legalised. 

A  law  of  Theodosius  II.  and  Valentinianus  II. 
imposed  restrictions  on  divorce.  "  Consensu  licita 
"  matrimonia  posse  contrahi,  contracta  non  nisi  misso 
"  repudio  solvi  praecipimus ;  solutionem  etenim  matri- 
"  monii  difficiliorem  debere  esse,  favor  imperat  liber- 
"  orum."  Accordingly,  divorce  was  allowed  only  for 
certain  specified  causes.  Grounds  of  divorce  (for  wife 
against  husband)  : — Adultery,  homicide,  poisoning,  con- 
spiracy against  the  Emperor,  condemnation  for  f  orgeiy 
rifling  of  tombs,  stealing  from  sacred  buildings, 
suborning  thieves,  kidnapping,  consorting  with  lewd 
women  before  her  eyes,  plotting  against  her  life  or 
beating  her.  Divorce  (husband  against  wife)  :  — 
Adultery,  poisoning,  homicide,  kidnapping,  rifling  of 
tombs,  stealing  from  sacred  buildings,  abetting  of 
thieves,  feasting  with  strange  men,  the  husband  beinc 
ignorant  or  objecting,  spending  the  night  abroad  with°- 
out  just  and  probable  cause,  or  delighting  in  circus  or 
theatrical  sports  or  gladiatorial  shows  contrary  to  his 
wishes,  or  plotting  his  death,  or  against  the  imperial 
power,  or  being  concerned  in  forgery,  or  offerino- 
violence  to  him.* 

Such  substantially  has  remained  the  law  of  the 
Greek  Church:  divorce  for  the  above  reasons  or  some- 
what simQar,  recognised;  divorce  by  mutual  consent,  not. 

IV.  In  the  West  there  was  a  similar  sti-uggle.  The 
Church  came  into  contact  and  collision  with  systems 
which  viewed  marriage  much  in  the  light  of  a  purchase  ; 
systems  which  allowed  the  husband  a  right  of  divorce' 

of  the  Council  of  Avles  (314),  thinks  that  there  was  on  the 
Church  legislation  before  the  recognition  of  Christianitv  bv 
Constantine  ■■einc  Schwanken  un<l  teilvvcise  Nachlassen  der 
"  friiheren  Stvenge."  Gieseler  (.Cnqieudium  of  Ecclesiastical 
History,  TL,  p  5-1,  translated  by  Davidson)  is  o£  opiuion  that 
In  the  fourth  eentm-y,  indeed,  those  who  had  been  legallv 
■'  divorced  were  still  universally  allowed  to  marry  again 
"  though  this  was  diecour,aged,  as  well  as  second  marriatcs 
'■  generally  ;  but  in  tlic  fiftli  century  the  Latin  Church  began 

'  to  forbid  the  divorced  person  to  marry  as  long  as  the  other 
lived. 
See  uhu  Selden,  "U.xor  Hebraica,"  Opera  11  Part  1 
p.  827  ;  Hefelc,  History  of  the  Councils,  I  ,  pp  Hi-igfj  ■ 
Freisen,  Geschicte  der  Canonischen  Eherechts,  p  709  et  irrr  '■ 
Watkins,  Holy  Matrimony,  p.  i:,,s  rt  se^.  Smiming  upfhe 
principles  of  the  Council  of  Elvira,  Watkins  concludes  that 
•  while  Christian  marriage,  or  the  marriage  (f  two  bantised 
•■  persons,   was  regardc.l  as  indissoluble,  the  marriage  of  a 

■  catechumen,  or  professing  Christian   not  vet  baptised    was 
"  held  to  bo  soluble"  (p.  467)  f    -     ,  "as 

*  Code  T-.,  V.  18,  8,  A.D.  449  ;  Zhi>hman,  102 
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or  recognised  divorce,  by  mutual  consent  without  any 
formality,  or  the  intervention  of  any  com-t.* 

Some  of  the  Barbarian  Codes  adopted  in  terms  of 
the  Roman  Law  as  to  divorce,  or  they  blended  with 
little  nicety  Roman  Law^nd  native  customs.  For 
example,  the  Burgundian  Laws  say :— "  Consensu 
"  partis  utriusque  repudium  dari  et  matrimonium  posse 
"  dissolvi."  The  Bavarian  Laws  (Pertz  XV.  300) 
say ; — "  Si  quis-  liber  uxorem  suam  sine  aliquo  vitio 
"  per  invidiam  dimiserit,  cum  40  et  8  solidis  componat 
"  parentibus." 

The  Burgundian  Laws  draw  a  sharp  distinction 
between  the  rights  of  the  husband  and  wife. 

"  (1)  Si  qua  mulier  maritum  suum,  oui  legitime  est 
juncta,  dimiserit,  necetur  in  luto.  (2)  Si  quis  uxorem 
suam  sine  causa  dimiserit,  inferat  ei  alteram  tantum, 
quantum  pro  pretio  ipsius  dederat,  et  multse  nomine 
sol.  12." 

Some  of  these  Codes,  such  as  the  Lex  VisigotJwrum, 
show  traces  of  the  influence  of  the  teaching  of  the 
Church  ;  the  husband  has  duties  to  his  wife  ;  there  is 
some  approach  to  equality  (Lex  Visigothorum  III.,  6, 1,  2  ; 
Gefecken,  39  ;  Freisen,  775). 

In  Celtic  communities  the  Church  met  with  much 
the  same  antagonism.  In  Ii-eland,  for  example,  "  there 
"  were  seven  cases  in  which  the  wife  could  legally 
"  separate  from  her  husband  and  retain  the  whole  or 
"  part  of  her  Coihche,  and  obtain  special  damages  for 
"  iniury."t  In  "Wales,  too,  the  Church's  doctrines  as 
to  man-iage  came  in  conflict  with  native  laws  which 
recognise  and  facilitate  divorce.J  No  doubt  there  was 
a  constant  attempt  to  hannonise  these  usages  with  the 
teaching  of  the  Church. 

Even  while  adhering  to  the  dootiine  of  indissolu- 
bility, the  Chiu'ch  did  not  always  take  severe  measures 
against  offenders  Loning,  referring  to  the  mild  prac- 
tice of  the  Church,  powerless  to  carry  out  its  principles, 
says:  —  "Am  Ende  des  4  Jahrhunderts  wax  es 
"  herrschende  Sitte,  dass  Manner  und  Frauen,  deren 
"  erste  Ehe  wegen  Ehebruche  oder  wegen  eines  andern 
"  schweren  Verbrechens  geschieden  war,  eine  zweite 
"  Ehe  eingingen,  ohne  deshalb  der  kirchlichen  Disciplin 
"  zu  verfahren."     (H.  609). 

Upon  the  introduction  into  England  of  Christianity, 
there  was  a  similar  conflict  between  the  doctrine  of  the 
Church  and  the  law  of  the  Anglo-Saxons.  According 
to  the  latter,  divorce  seems  to  have  been  recognised ; 
apparently  it  might  take  place  either  by  mutual  consent 
or  on  account  of  the  wife's  desertion  or  infidelity.  § 

Various  councils,  for  example  the  Council  of  Hertford 
673,  proclaimed  the  indissolubility  of  marriage.  But 
there  is  evidence  that  this  theory  was  not  strictly  adhered 
to.  "  Si  cujus  uxor  fornicata  fuerit,  licet  dimittere 
•'  earn  et  aliam  accipere.  .  .  ."  "Legitimum 
'■  conjugium  non  Hcet  frangi  sine  consensu  amboram."|| 

GE0V7TH   or   THE    CanON   LAW  AS   TO   ANNULMENTS 

OF  Maeeiage. 

V. — I  can  refer  only  briefly  to  this  subject,  closely 
related  to  divorce.  One  important  part  of  the  Canon 
Law,  when  fully  developed,  was  an  elaboi-ate  theory, 
with  far-reaching  consequences,  as  to  grounds  of 
annulment    of    mai-riage.     The    distinction    between 

*  "  Das  alteste  Recht  kennt  eine  absolute  Freiheit  Ehes- 
cheidung  durch  gegenseitiges  Ubereinkommen."  Hausler's 
Insiitutionen  II.,  291  ;  Schroder,  .S16  ;  Loning,  617  ;  GefEcken, 
34  ;  Freisen,  775  ;  Wessel's  History  of  fioman  Dutch  Law,  467. 

t  O'Curry,  -Manners  and  Customs  of  the  Ancient  Irish," 
I.,  CLXXV. 

X  "The  Ancient  Laws  of  Wales,"  by  H.  Lewis,  p.  10  ;  the 
Venodotian  Code,  Book  II. 

§  Holdsworth's  "History  of  English  Law,"  11.,  78  ;  Pol- 
lock and  Maitland,  II.,  390. 

II  Theodore's  ■  Penitential  (A  D.  668-690)  ;  Haddan  and 
Stubbs'  III.,  199  ;  see  also  Johnson's  Laws  and  Canons,  J., 
209.  The  above  quotation  is  from  one  of  the  Penitentials. 
No  doubt  statements  in  them  were  sometimes  condemned  by 
Councils.  It  was  said  of  them,  "  Certi  errores  et  incerti 
auotores  "  (GeflEcken,  62,  64).  But  they  recorded  the  practice 
of  the  time.  In  Maroulfus's  and  Lindenbrog's  Formula;  are 
examples  of  a  "libellus  repudii"  (Selden,  Opera  II.,  Part  II., 
p.  841).  See  instances  collected  in  Bit  I)ivoree  par  Hennet, 
pp.  30,  42  ;  as  to  nature  of  marriage  relation  in  Charle- 
magne's time,  Lamprecht,  IT.,  52. 
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impedimenta  impedentia  and  impedimenta  dirimentia 
(Esmein  II.  203)  was  worked  out;  and  the  list  of  the 
latter  became  very  long  and  fluctuating.  Among  them 
were  these : — Incapacity  of  consent  owing  to  age ; 
difllerence  as  to  religion  (cullus  disparitas) ;  impotence  ; 
the  tie  of  a  former  marriage ;  solemn  vow  of  chastity ; 
taking  holy  ordex'S  [sacer  ordo) ;  defects  as  to  consent 
(absence  of  consent,  duress,  fraud,  error,  &c.)  Rela- 
tionship before  manuage,  consanguinity,  cognatio  legalis, 
adoption,  cognatio  spiritualis  derived  from  participation 
in  the  same  sacraments  (Freisen,  507) ;  affinitas,  i.e.,  the 
relationship  between  one  spouse  and  the  kindred  of  the 
other,  which  was  very  widely  extended;  raptus  (Esmein 
I.  203) ;  and  certain  crimes  (Schulte,  Handbuch  des 
Katolischen  Kirchenrecht  I.  307  ;  Freisen,  575). 

The  forbidden  degrees  were  extended  by  Pope 
Alexander  II.  to  the  seventh  degree  (subsequently 
restricted  to  the  fourth).  It  should  be  added  that, 
while  according  to  the  Canon  law  words  de  prxsenti  as 
distinguished  from  de  future  sufficed  to  constitute  a 
marriage,  such  marriages  might  be  dissolved  by  papal 
dispensation  (Wilhelm  and  Scannell,  Manual  of  Catholic 
Theology,  II.,  529). 

Thus  the  theory  of  indissolubility  of  marriage  was 
accompanied  or  qualified  by  an  extensive  development 
of  the  grounds  upon  which  annulment  of  marriage 
was  permitted.  Husbands  or  wives  obtained  very  often 
thi'ough  decrees  of  nuUity  what  they  could  not  obtain 
through  decrees  of  divorce. 

This  variety  of  grounds  of  annulment,  especially 
those  based  on  spiritual  affinity,  was  one  of  the  chief 
complaints  of  the  Reformers.  In  his  "  Capti vitas 
Babylonica  "  Luther  derides  the  fine  spun  distinctions 
which  the  Church  had  drawn ;  "  Istae  nugae  compater- 
"  nitatum,  commaternitatum,  confraternitatum,  con- 
"  soroi'itatum  et  comBliatatum  ....  Qnis  enim 
"  istam  cognationeni  spiritualem  invenit  nisi  superstitio 
"  humana"?  (p.  87). 

The  great  abuses  in  regard  to  the  nullification  of 
the  marriages  on  the  grounds  of  pre-contract,  for- 
bidden degree  of  aifinity,  spiritual  relationships  and 
similar  causes  were  the  subject  of  complaints  to  be 
found  in  the  English  Statute  Book.  The  preamble 
of  32  Hem-y  VIII.  c.  38,  for  example,  says  : — •'  Marriages 
"  have  been  brought  into  such  an  uncertainty  thereby 
"  that  no  marriage  could  be  so  surely  knit  or  bounden 
"  but  it  should  lie  in  either  of  the  parties'  power  to 
"  prove  a  pre-contract,  a  kindred  and  alliance,  or  a 
"  carnal  knowledge  to  defeat  the  same." 

Here  also  may  be  mentioned  as  a  practical  exception 
to  the  doctrine  of  indissolubility  the  well-known 
ruling  of  Innocent  III.  as  to  the  so-called  "  Pauline 
privilege "  :  "  If  one  of  two  unbelieving  consorts  be 
'/  converted  to  the  Catholic  faith,  but  the  other  be  not 
"  willing  to  cohabit  with  him  (1)  in  any  case,  or  (2) 
"  without  blasphemy  of  the  Divine  name,  he  who  is 
"  thus  deserted  may  pass  over  to  a  second  marriage,  if 
"  he  will  "  (Watkins,  569  ;  Gury,  Casus  Oonscientiae  ; 
Solutio,  903). 

Effect  of  the  Rbfoemation. 

VI. — After  the  Reformation  the  subject  of  divorce 
takes  a  new  aspect.  These  notes  can  refer  to  only  a 
few  of  the  great  changes.  In  the  first  place,  many  of 
the  Reformers  were  of  opinion  that  marriage  was  a 
matter  to  be  regulated  by  the  State.  "  Quum  negotia 
"  et  matrimonia  sint  res  civiles,  non  est  nostrum 
"  utpote  spmtualium  sen  ministrorum  verbi  divini 
'  •  officium  quidquam  in  ea  parte  ordinare  aut  constituere, 
"  sed  cuique  civitati  aut  regioni  suum  relinquere  morem 
"  et  consuetudinem,  prout  earn  observant"  (Luther, 
quoted  in  Herzog's  Encyclopaedie,  Article  "Ehe"). 
In  the  second  place  all,  or  almost  all,  the  Reformers 
rejected  the  doctrine  that  marriage  was  a  sacrament. 
In  the  third  place,  the  view  of  the  majority  of  the 
Reformers  was  that  marriage  was  dissoluble,  though 
there  was  great  uncertainty  as  to  the  causes  for  which 
it  might  be  lawfully  dissolved. 

I  give  a  few  examples  of  the  opinions  of  the 
Reformers.  Luther  admits  as  grounds  for  divorce, 
adulteiy  and  desertion.  He  confesses  that  he  has 
doubts  and  pei-plexities  on  the  subject,  and  he  suspends 
his  final  opinion. 
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"  Ego  quidem  detestor  divortium,  sed  an  lioeat,  ipse 
"  non  audeo  definire."  (Oaptivitas  Babylonica,  887.) 
Erasmus  seems  to  admit  a  wide  variety  of  grounds  of 
(iivorne  (Opera  VI.  692).  Zwingli  and  Bullinger  appear 
to  have  thoiiglit  that  all  offences  equal  in  gravity  to 
adultery  are  sufficient  cause.  Zwingli  (Werke  VI.  516) 
piits  the  question :  "What  if  a  more  serious  ground 
"  than  p  dultery  exists  ?  "  His  answer  is,  "  The  laws  on 
"  the  subject  ought  to  be  interpreted  fully  and  freely. 
"  Tha  allowance  of  divorce  for  adultery  does  not  exclude 
"  it  for  graver  reasons."  A  book  which  had  great 
influence  m  the  middle  of  the  16th  century  was  Beza's 
book  "De  Repudiis  et  Divortiis,"  which  was  often 
reprinted.  It  justified  divorce  in  the  case  of  adulteiy 
and  desertion.  His  argument  was  based  chiefly  on 
the  words  of  I.  Corinthians,  7,  39.  Beza  strenuously 
denied  that  there  were  other  legitimate  causes  than 
those  above  mentioned.* 

To  those  who  rehed  upon  the  laws  of  the  Emperors, 
.  acquiesced  in  by  bishops,  as  showing  the  existence  of 
other  grounds,  his  answer  was  a  reference  to  canons  at 
variance  with  those  laws.  Besides,  as  Beza  points 
out,  many  of  the  grounds  of  divorce  mentioned  in  the 
Imperial  Constitution  were  capital  offences ;  and  why 
did  not  the  Emperors,  he  asks,  do  then-  duty  and 
terminate  the  marriages  by  the  execution  of  the 
offenders  ? 

The  opinions  of  a  few  English  reformers  may  be 
quoted ;  Henry  Smith,  "  Preparative  to  Marriage," 
1591  :  "  Divorcement,  which  is  the  rod  of  marriage, 
"  and  divideth  them  which  were  one  flesh,  as  if  the 
"  bodie  and  soul  were  parted  asunder.  But  because 
"  all  performe  not  wedlocke  vowes,  therefore  he  which 
"  appointed  maiTiage  hath  appointed  divorcement,  as 
"  it  were,  taking  our  priviledge  from  us  when  we  abuse 
"  it.  As  God  hath  ordained  remedies  for  every  disease, 
"  so  He  hath  ordained  a  remedie  for  the  disease  of 
"  marriage.  The  disease  of  maiTiage  is  adultery,  and 
"  the  medicine  thereof  is  divorcement.  .  .  .  Thus, 
"  he  which  made  marriage  did  not  make  it  inseparable, 
"  for  then  marriage  would  be  a  servitude  "  (pp.  90,  92). 
Tyndale,  "Exposition  and  Notes":  "If  he  may  not 
"  find  in  his  heart  (to  forgive  his  wife)  .  .  .  he  is 
"  free  no  doubt  to  take  another,  while  the  law 
"  interpreteth  her  dead ;  for  her  sin  ought  of  no  right  to 
"  bind  him"  (Parker  Society,  p.  51).  Hooper's  opinion 
is  thus  expressed  :  "Thou  seest,  that  the  Lord,  Matt. 
"  v.,  xix.,  giveth  license  to  divorce  for  adultery,  and 
'■  marry  again;  and  Paul  for  infidelity.  The  divorce 
"  that  the  Bishops  permit,  in  their  laws,  is  no  divorce, 
"  but  only  the  name  of  it "  (Early  Writings,  Parker 
Society,  p.  385). 

Knox  seems  to  admit  only  one  cause  of  divorce — 
"  Marriage  once  lauchfuUie  contracted  may  not  be 
"  dissolved  at  manis  pleasour,  as  cure  Maister  Jesus 
"  Christ  doth  witness,  onles  adulterie  be  committed; 
"  which  beiug  suffioientlie  proven  in  presence  of  the 
"  Civil  Magistrate,  the  innocent  (yf  thei  so  requyrcl 
"  ought  to  be  pronounced  frie,  and  the  offender  ought 
"  to  suffer  the  death  as  God  hath  commanded."! 

The  Law  in  England  as  to  Divorce. 

VII.  In  England  for  some  time  after  Hemy  VIII. 
had  broken  away  from  Rome,  there  was  much  difference 
of  opinion  and  pei-plexity  as  to  the  ecclesiastical  laws 
in  force,  and  particularly  those  relating  to  man-iage 
and  divorce.  The  statute  25  Henry  VIII.  c.  19 
(1533-4),  passed  at  the  instance  of  the  clergy,  granted 
the  King  authority  to  nominate  32  persons  to  examine 
the  canons,  constitutions,  and  ordinances,  provincial  or 
synodal,  and  to  retain  what  portion  of  them  was 
worthy  of  being  retained.  This  statute  was  sub- 
sequently re-enacted.  In  the  next  reign  the  statute 
3  &  4  Edw.  VI.  c.  11  (1549-50)  empowered  the  Kiug 

*  "  Nam  si  (teste  Apostolo)  desertus  non  est  servituti 
obnoxious  consequitur  a  lege  alterius  (ut  idem  Paulus  ibidem 
loquitur),  id  est,  ab  omni  eo  jure  quo  persona  desertrix  eum 
obstrictum  tenebat  liberatum  esse.  Quod  si  liber  est,  ergo 
solutumest  vinculum"  (p.  282.  A.D.  1.568).  "  De  Repudiis  et 
Divortiis." 

f  "  Book  of  Discipline "  (1)  "Works  II.,  24:8.  Malicious 
desertion  for  four  years  was  made  a  ground  of  divorce  in 
Scotland  by  Statute  in  1.573,  after  Knox's  death. 


to  appoint  16  persons  of  the  clergy,  four  to  be  bishops; 
and  16  persons  of  the  temporality,  four  to  be  learned 
in  the  common  law. 

In  October  22, 1551,  a  Commission  was  issued  to 
the  Archbishop  of  Canterbury,  the  Bishop  of  London, 
Richard  Cocks,  Almoner,  Peter  Martyr,  Rowland 
Taylor  of  Hadley,  Batholemew  Traheron,  John  Lucas, 
John  Gosnold  (Strype's  Memorials,  II.,  Part  I.,  p.  530  ; 
Part  II.,  205).  In  November,  1551,  a  Commission, 
superseding  that  of  October,  was  issued  to  the 
Archbishop  of  Canterbury,  Bishop  of  Ely,  Richard 
Cocks,  Almoner,  Peter  Martyr,  William  May,  Rowland 
Taylor,  John  Lucas,  and  Richard  Goodrick  (Strype's 
Memorials,  IL,  p.  206). 

The  result  of  the  labours  of  the  Commission  was  a 
di-aft  code  prepared  by  Oranmer  and  published  under 
the  title  of  "Reformatio  Legum  Ecclesiastioarum." 
It  never  became  law.* 

But  it  is  a  statement  of  what  was  conceived  by 
eminent  ecclesiastics  and  lawyers  to  be  or  ought  to  be 
law ;  to  quote  Dr.  Cardwell,  "  the  mature  sentiments 
"  of  Archbishop  Cranmer  on  the  avowed  constitution 
"  of  the  Church  of  England  at  that  period."  I 
quote,  or  refer  to,  a  few  passages :  "  De  Adulteriis 
"  et  Divortiis  licebit  innocenti  novum  ad  matrimonium 
"  (si  volet)  progredi.  C.  7.  No  divorce  is  to  be  decreed 
"  until  an  ecclesiastical  court  has  determined  the 
"  matter.  C.  8.  Divorce  is  permitted  for  contu- 
"  macious  desertion  after  two  or  three  years.  C.  9. 
"  Divorce  is  permitted  for  too  long  absence  without 
"  news  of  the  absentee.  C.  10.  Permits  divorce  when 
"  '  Inimcitiae  Capitales '  have  arisen  so  that  there 
"  is  danger  of  life.  C.  Permits  divorce  in  certain 
"  circumstances  of  persistent  cruelty.  C.  18.  Abolishes 
"  separation  a  mensa  et  thoro :  '  mensae  societas  et 
"  '  thori  solebat  in  certis  criminibus  adimi  conjugibus, 
"  '  salvo  tamen  inter  illos  reliquo  matrimonii  jure ; 
"  '  quae  constitutio  cum  a  sacris  literis  aliena  sit, 
"  '  et  maximam  perversitatem  habeat,  et  malonun 
"  '  sentinam  in  matrimonium  comportaverit,  illud 
"  '  auctoritate  nostra  totum  aboleri  placet.'  "f 

There  seems  some  evidence  that,  at  all  events  for 
more  than  half  a  century,  from  the  year  1550  until  the 
year  1602,  "Marriage  was  not  held  by  the  Church, 
"  and  therefore  was  not  held  by  the  law,  to  be  indis- 
"  soluble  "  (Divorce  Commission,  First  Report,  p.  5). 
The  Divorce  Commission  in  naming  1550  had  in  view 
the  Marquis  of  Northampton's  case,  but  as  that  case 
was  decided  in  1548,  an  earher  date  than  1550  may 
probably  be  fixed  upon.  A  Commission  comprising 
the  Archbishop  of  Canterbury  declared  tha,t  the 
Marquis  of  Northampton's  first  maiTiage  with  Anne 
Bourchier  was  dissolved  by  her  adultery.  This  decision 
was  confirmed  in  1552  by  5  &  6  Edw.  VI.  c.  4,  any 
decretal,  canon,  ecclesiastical  law  or  usage  to  the 
contiury  notwithstanding. 

Other  facts  and  circumstances  seemed  to  the 
Divorce  Commission  to  support  a  similar  conclusion, 
and  among  them  these  :  the  words  of  the  105th  Canon 
which  appear  to  distinguish  between  dissolving  and 
amiulling  marriage;  the  terms   of   the  109th    Canon 


*  Bishop  Stubbs  points  out  that  three  Commissions 
were  issued.  A  critical  account  of.  the  preparation  of  the 
"Reformatio"  is  to  be  found  in  the  preface  to  Cardwell's 
edition.  He  points  out  (p.  vii.)  that  the  compilation  made 
m  the  reign  of  Henry  VIII.  required  many  alterations,  and 
that  additions  were  subsequently  made  to  it.  With  reference 
to  the  report,  Dr.  Stubbs  says  :  "  It  is  possible  that  in  some  of 
"  Elizabeth's  later  Parliaments  the  scheme  was  revised  as  a 
"  part  of  the  reform  in  the  ecclesiastical  courts,  to  which  the 
"  Queen  opposed  a  negative  ;  the  book  itself  as  drawn  up 
"  by  Cranmer  and  Peter  Martyr,  was  published  in  1571" 
Appendix  to  Report  of  Ecclesiastical  Courts  Commission 
1883,  p.  45.  ' 

t  See  as  to  the  Commissions  Cardwell's  Documentarv 
Evidence  I.,  p.  95,  and  his  preface  to  the  Reformation  of  the 
Ecclesiastical  Laws  ;  Strype's  Memorials  of  Cranmer  fed  1812) 
I.,  191 ;  Strype's  Life  of  Sir  John  Cheke  (p.  43)  •  Fuller's 
Church  History,  IV.,  107.  Cheke  was  a  member  of  the 
Commission.  He  wrote  a  book  "  An  licet  nubere  post 
divortium  C' a  case  much  handled  in  those  times"). 
Strypes  Life^  of  Cheke  (p.  169).  Watkins  describes  the 
Kelormatio  as  only  a  historical  curiosity  "  (p.  426)  Dixon 
(History  of  the  Church  of  England,  III.,  367)  refers  to  it  as 
a  figure  th^t  h^  never  breathed." 
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a  meiisa  et  thoro  to  give  a  bond  that  the  parties  will 
which  require  in  all  sentences  of  divorce  and  separation 
not,  during  each  other's  life,  contract  matrimony  with 
another  person.  "The  very  fact  of  enjoining  and 
"  prohibiting  the  bond  implies  that  the  marriage 
"  whice  the  bond  was  intended  to  prevent  would  have 
"  been  vaUd."     (Report  of  Divorce  Commission,  p.  5.) 

It  is  usually  assumed  that  the  law  was  authorita- 
tively stated  in  Poljambe's  case,  and  the  note  of  the 
case  in  Salkeld  Reports  (III.  137)  is  cited  in  support  of 
tliis :  "  A  divorce  for  adultery  was  anciently  a  vinculo 
"  matriinonii ;  and  therefore  in  the  beginning  of  the 
"  reign  of  Queen  Elizabeth  the  opinion  of  the  Church 
"  of  England  was  that  after  a  divorce  for  adultery  the 
"  parties  might  many  again ;  but  in  Foljambe's  case, 
"  anno  41.  Eliz.,  in   the   Star  Chamber,  that  opinion 
"  was  changed ;  and  Archbishop   Bancroft,  upon  the 
"  advice   of   Divines,  held   that   adultery   was    only   a 
"  cause  of  divorce  a  mensa  et  thoro."     Noy's  repori  of 
the  same  case   (Ifoy's  Repoi-ts,  p.   100)  is  :  "  F.  being 
"  divorced  for  incontinence  of  the  wife,  he  afterwards 
"  man-ies   P.,   the    daughter    of    Rye,   the   first  wife 
"  living.     By  the  whole  Court  that  is  a  void  marriage. 
"  For  the    divorce  is  not,  but  o.  meiua  et  thoi-o,  and 
"  does   not   dissolve    vinculum    matrimonii.     And   by 
"  Wliitgift,    Archbishop    of    Canterbury,    so    is    the 
"  opinion   of   divines   and   civihans."     The    report  in 
Moore  (p.   683)  is  :  "  Feb.   12,  anno   41  Eliz.     In  the 
"  Star  Chamber  it  was  declared  by  all  the  Court  that 
"  whereas  Foljambe  was  divorced  from  his  first  wife 
"  for  incontinence  of  the   woman   and  afterwards  he 
"  man-ied  Sarah  Page,  daughter  of  Rye,  in  his  former 
"  wife's  lifetime,  this  was  a  void  marriage,  the  divorce, 
"  e.g.,  a  mensa  et  thoro  and  not  a  vinculo  matrimonii. 
"  AJnd  John  Whitgift,  then  Archbishop  of  Canterbury, 
"  said  that  he  had  called  to  himself  at  Lambeth  the 
'•  most  sage  and  divines  and  civilians,  and  that  they 
•'  had  all  agreed  thereon."* 

In  1603  was  passed  the  Statute  of  Bigamy  (1  Jac. 
c.  11)  which  made  bigamy  felony.  The  exceptions  are 
notable.  Section  2  "  Provided  also,  etc.  that  this  Act, 
"  nor  anything  herein  contained  shall  extende  to  any 
■'  person  or  persons  whose  husband  or  wife  shall  be 
•'  continually e  remayninge  beyond  the  sea  by  the  space 
'•  of  seven  years  together,  or  whose  husband  or  wife 
"  shall  absent  hym  or  her  self e  the  one  from  the  other 
"  by  the  space  jf  seven  years  together,"  &c. 

Section  3  is :  "  That  this  Acte  nor  anythiuge 
"  therein  contayned  shall  extende  to  any  person  or 
"  persons  that  are  or  shall  be  at  the  tyme  of  such 
"  marriage  divorced  by  any  sentence  had  or  hereafter 
"  to  be  had  in  the  Ecclesiastical  Court,  or  to  any 
"  person  or  persons  where  the  former  marriage  has 
"  been  or  here  after  shall  be  by  sentence  in  the 
"  !Bcclesiastical  Court  declared  to  be  voide  and  of  no 
"  effect,"  &c.  It  would  seem  that  the  first  exception 
did  not  refer  to  void  marriages,  which  are  dealt  with 
in  the  second.  The  words  of  the  first  exception  are 
comprehensive. 

There  is  reason  to  think  that  in  courts  of  law  there 
prevailed,  long  after  Foljambe's  case,  doubts  as  to 
divorces  a  vinculo ;  I  may  refer  to  Stephen  v.  Totty 
(1602,  Crok.  Eliz.,  908  ;  Porter's  case  (1637,  Crok.  Car. 
461) ;  and  Williams'  case  (1641,  March's  Reports,  101). 
It  has  also  been  pointed  out  with  reference  to  this 
case  that  the  Star  Chamber  could  not  have  rightly 
determined  such  a  question ;  that  it  is  not  ref  en-ed  to 
or  cited  in  contemporory  literatiu-e  or  in  the  discussions 
of  Lord  Ross's  case  ;  that  the  decision  was  apparently 
unknown  to  Bishop  Burnet ;  and  that  the  depositions 
in  the  case  show  that  the  matter  in  dispute  was  as 
to  the  exclusion  of  a  rightful  tenant  and  a  riot  or 
distui-banoe  caused  thereby  (Professor  Craik's  Romance 
of  the  Peerage,  I.  p.  412.  His  statements  are  founded  on 
an  examination  of  the  depositions). 

The  temporal  courts  did  not  follow  the  eccles- 
siatical  courts  in  one  respect.  In  the  view  of  the  latter, 
if  one  of  two  persons  separated  by  a  decree_  a  mensa 
et  thoro  went  through  the  ceremony  of  marriage  with 
a  third  person,  and  issue  were  bom,  such  issue  would 


*  See  Burn's  "  Star  Chamber,"  p.   75,   where  there  is  a 
reference  to  the  case  ;  also  Burnet's  History  II ,  1131 


be  Ulegitimate.  The  secular  courts  did  not  logically 
carry  out  this  theory.  If  no  action  for  voidance  of 
such  union  were  brought  during  the  joint  lives  of  the 
parties,  no  decree  could  be  subsequently  pronounced 
by  the  ecclesiastical  courts ;  prohibition  windd  go  to 
restrain  them  from  bastardisiuK  the  issue  (Coke  on 
Lit.,  pp.  233,  235 ;  Harris  v.  Hicks,  1694,  2  Salk,_S48). 
It  is  certain,  that  even  at  a  late  date  divines, 
members  of  the  Church  of  England,  were  not  agreed  as 
to  this  subject.  I  need  only  refer  to  the  argument  of 
Bishop  Cosin  in  Lord  Ross's  case  (A.D.1700;  13  St. 
Tr.  1332  ;  Cosin's  works,  IV.,  189)  in  favour  of  divorce  a 
vinculo.  Not  so  well  known  as  ]3ishop  Cosin's  opinion 
are  the  following  words  of  Dr.  HaU,  Bishop  of 
Norwich; — "I  should  therefore  earnestly  advise  and 
"  exhort  those  whom  it  may  concern,  carefully  and 
"  effectually  to  apply  themselves  to  the  forementioned 
"  remedies  ;  reconciliation,  if  it  be  possible  to  prevent 
"  a  divorce ;  holy  endeavours  of  a  continued  contin- 
"  ence  if  it  may  be  obtained,  to  prevent  a  second 
"  marriage,  after  divorce.  But,  if  those  prevail  not,  I 
"  dare  not  lay  a  load  upon  any  man's  conscience  which 
"  God  hath  not  burthened ;  I  dare  not  ensnare  those 
"  whom  Grod  wiU  have  free  "  (Works,  VII.  474). 

Jeremy  Taylor  (Ductor  Dubitantium,  XII.,  p.  180) 
says  :  "  If  the  woman  finds  her  husband  grow  worse  by 
"  her  tolerance  and  sufferance,  she  is  to  go  off  from  it 
"  by  such  degrees  as  are  on  this  side  the  extreme 
"  remedy,  which  I  reckoned  before  in  the  first  caution ; 
"  and  if  nothing  else  hinder,  it  is  not  only  excusable, 
"  but  hugely  charitable,  and  in  a  very  great  degree 
"  commendable  to  be  divorced." 

In  other  Protestant  countries,  divorce  was  ad- 
mitted ;  but  there  was  no  generally  accepted  opinion 
as  to  the  groimds.  In  the  17th  century  some  writers, 
relying  chiefly  on  the  words  of  Matt.  V.  32  and  XIX.  6, 
and  certain  other  texts,  maintained  that  adultery  was 
the  only  ground  of  divorce.  That  was  the  view  of 
Grotius.*  But  in  his  own  country,  the  courts  took  a 
wider  view.  In  1650,  the  Court  of  Amsterdam  decided 
that  if  one  spouse  vrilftdly  and  entirely  deserted  the 
other,  there  might  be  divorce.  Firrther,  the  courts 
gave  what  Von  Linden  calls  "  an  extensive  interpreta- 
tion "  to  the  two  valid  grounds,  so  as  to  include  such 
grounds  as  pei'petual  imprisonment  (Institutes  III.  s.  9). 
From  the  middle  of  the  17th  century  there  came  a 
change.  Dissolution  of  marriage  under  the  form  of 
annulment  had  become  much  more  difficult  and  rare. 
The  number  of  grounds  of  nullity  were  fewer.  Papal 
dispensations  hadno  longer  effect.  The  Common  Law 
Com-ts  had  not  worked  out  independently  a  distinct 
theory  as  to  the  dissolubility  of  marriage.  They  had, 
indeed,  been  required  to  consider  the  matter  with 
reference  to  dower,  which  depended  upon  the  existence 
of  a  valid  man-iage.  But  the  early  authorities  did  not 
discriminate  clearly  between  divorce  and  judicial  separa- 
tion. In  these  circumstances,  the  secular  courts  took 
their  opinions  as  to  divorce  from  the  Ecclesiastical 
Com-ts.  The  wealthy  and  powerful,  who  had,  before 
the  Reformation,  obtained  release  through  decrees  of 
annulment,  sought  it  at  the  hands  of  Parliament ;  and 
for  some  two  centuries  and  a  half  they  got  redress  by 
means  of  special  Acts. 

DiVOEOE    IN"    THE    EIGHTEENTH   CeNTTIRY. 

VII.  With  the  18th  century  came  a  fm-ther  great 
change.  Before  that  time  the  discussion  had  revolved 
round  two  or  three  texts ;  divines,  scholars  and  lawyers 
might  read  them  differently ;  it  was  tacitly  accepted  that 
their  true  meaning,  could  it  be  found,  was  decisive  and 
final.  The  18th  century  was  the  age  of  the  writers  on 
natural  law  ;  and  in  the  view  of  some  of  them  natural 
law  was  to  be  separated  from  theology.  There  became 
evident  a  disposition  to  deal  freely  with  the  subject  from 
the  point  of  view  of  the  interests  of  the  community  and 
general  utility,  and  suggest  other  grounds  than  adultery 
and  desertion.  In  accordance  with  the  tendency  of  the 
time,  certain  writers  argued  that  divorce  was  permissible 
when  there  was  a  fundamental  breach  of  the  "  pact " 

*  Grotius  appears  to  have  vacillated  in  his  view  as  to  tho 
grounds  of  divorce.  Introduction  to  Dutch  Jurisprudence, 
Book  1.,  c.  3 
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between  the  parties.  For  example,  Mosheim  (1737) 
contended  that  plotting  against  the  life  of  one  of  them 
justified  divorce.  "  Quis  vero  dubitare  posset  eum  qui 
"  pascisoentis  vitae  insidiatur  pactum  non  violasse  ?  " 
So,  too,  the  committing  of  an  offence  punished  by  exile  ; 
that  was  a  breach  of  the  essence  of  the  "  matrimonial 
pact." 

I  name  one  of  those  wi-iters  who  affected  legislation  • 
Samuel  Oocceji,  the  minister  of  Frederick  the  Great, 
his  adviser  in  law  reforms,  and  the  author  of  the  "  Project 
des  Corporis  Fredericiani."*  Cocceji's  ideas  were  em- 
bodied in  the  Code  of  Frederick  the  Great.  I  quote  the 
chief  material  passages  (Part  I.  Book  II.  Tit.  III., 
Article  35). 

II.  "  When  married  people  shall  demand,  with 
common  consent,  the  dissolution  of  the  marriage,  our 
wiU  is  that  the  procedure  in  the  affair  be  only  gradual. 
First,  endeavours  shall  be  made  to  reconcile  the  parties, 
and  all  the  motives  that  ought  to  determine  them  to 
this  shall  be  proper;  observing  if  it  be  necessary,  to 
call  a  clergyman  to  give  them  a  suitable  exhortation. 
If  these  steps  be  ineffectual,  they  shall  be  separated 
from  bed  and  board  for  one  year.  If  at  the  year's 
end  there  remains  no  more  hope  of  reconciling  the 
parties,  and  they  persist  in  their  petition,  the  marriage 
may  be  dissolved." 

III.  The  man-iage  may  be  dissolved  at  the  request  of 
one  of  the  parties,  having  lawful  causes  to  petition  for 
the  dissolution ;  such  as  the  reasons  following  : — 

IV.  When  one  of  the  married  persons  shall  have 
committed  adultery,  and  been  convicted  of  it,  which 
shall  have  been  observed,  even  though  we  had  granted 
such  persons  letters  of  pardon.  Prom  this  mle  must 
be  excepted  the  oases  following  : — 

(a)  If  the  spouse  complaining  had  also  committed 

adulteiy,  and  in  this  case  we  reserve  to  the 
Fiscal  the  right  of  prosecuting  both  for  the 
public  benefit. 

(b)  When   the   offended    party   has   pardoned    the 

other's  fault,  which  may  be  presumed,  if 
such  party  had  performed  the  conjugal  duty 
to  the  other. 

(c)  If  one  of  the  spouses  had  occasioned  the  other 

to  commit  adulteiy,  and  if  such  party  had 
refused  the  conjugal  duty  or  if,  for  example, 
the  husband  had  acted  as  a  pimp  to  his  own 
wife,  &c. 

(d)  If  the  woman  commits  adultery,  really  believing 

that  she  has  to  do  with  her  own  husband. 

(e)  If  the  wife  marries  again  after  having  received 

credible  accounts  of  her  husband's  death, 
and  after  having  produced  them  before  a 
judge,  and  the  first  husband  appears  again. 

"V.  "If  a  wife  have  a  suspicious  coiTCspondence 
against  the  inclination  and  prohibition  of  her  husband 
with  a  man,  as  if  she  wrote  him  love  letters,  &c.,  for 
although  the  crime  of  adultery  cannot  thereby  be  proved 
yet  these  letters  and  presumptions  are  sufficient  to 
dissolve  the  marriage. 

YI.  "  Marriage  is  likewise  dissolved  when  one  of 
the  married  persons  maliciously  deserts  the  other. 

YII.  "  Mai-riage  may  likewise  be  dissolved  when 
one  of  the  spouses  conceives  an  irreconcilable  enmity 
against  the  other,  and  when  one  of  the  parties  gives 
occasion  for  enmity  by  abusing  the  other  in  a  violent 
manner,  by  contracting  the  venereal  disease,  by 
attempting  the  life  of  the  other,  by  committing  crimes 
for  which  such  spouse  may  be  condemned  to  the  wheel- 
barrow, to  whipping,  to  death,  to  banishment,  or  be 
branded  with  infamy. 

Vm.  "If  one  of  the  parties  becomes  insane,  and 
shall  continue  in  that  state  for  seven  years,  and  for 
that  reason  the  other  petition  for  a  dissolution  of  the 
marriage,  especially  if  it  were  a  woman  who,  on  account 

*  Cocceji's  opinions  are  stated  in  "  Dissertatio  prcemialis" 
(Lib.)  3  c.  i.  0.  GLXXX.  "  Dissoh'uutur  nuptise  jure  naturali 
"  i.  (1)  mutuo  consensu  ;  (2)  morte  alterius ;  (3)  per 
"  divortium  modo  justa  causa  sit." 

Justa  causa  est  (a)  adulterium  ;  (b)  malitiosa  desertio  ;  (c) 
quaelibet  turpis  causa,  ut  inimicitia  capitalis,  vel,  si  atsque 
periculo  vitae  vivere  uxor  cum  tali  marito  nequit,  uti  si  lepra, 
morbo  gallico,  conjux  iufectus  est  ;  (d)  si  vi,  metu  injusto, 
nuptia3  sint  oontractae. 


of  her  commerce,  or  the  state  of  her  affairs,  might  be 
in  indispensable  need  of  a  husband's  assistance;  but 
in  this  case  the  judge  shall  take  care  that  provision 
be  made  above  all  things  for  the  maintenance  of  the 
insane  person."* 

These  sections  were  put  in  force  in  some  of  the 
Prussian  provinces.  In  1752  was  issued  an  edict 
directing  the  courts  not  to  raise  difficulties  in  the  case 
of  married  people  seeking  divorce,  if  there  existed 
mimicitiee  capitales  et  notorix. 

The  Prussian  Code  which  came  into  force  in  1784, 
imposed .  some  additional  restrictions  upon  divorce. 
But  "  invincible  mutual  aversion  "  was  retained  as  a 
ground  of  divorce  in  cases  in  which  there  were  no 
children  of  the  marriage,  and  in  which  both  spouses 
desired  to  be  released  from  the  marriage  tie.  On  the 
petition  of  one  of  the  spouses  a  divorce,  on  the  ground 
of  mutual  aversion,  was  not  to  be  granted  except  in 
the  case  of  it  being  clear  from  the  evidence  that  the 
aversion  was  violent  and  so  deeply  rooted  that  all  hope 
of  a  reconciliation  had  disappeared.f 

Before  the  Civil  Code,  which  came  into  operation 
in  1900,  four  legal  systems  regulating  divorce  existed 
in  Germany  :  the  Prussian  Landrecht ;  the  Civil  Code  ; 
the  Common  Law ;  and  the  Saxon  law  (containing  pro- 
visions similar  to  those  of  the  Landrecht). 

The  next  law  of  importance  in  the  legal  history  of 
divorce  is  that  passed  in  France  in  1792. 

The  National  Assembly  (September  20,  1792) 
legalised  divorce  and  did  away  with  separation  de 
corps.  The  grounds  for  divorce  were  :  mutual  con- 
sent, incompatibility  of  temper  or  character,  insanity, 
sentence  to  corporal  or  degrading  punishment,  crime, 
cmelty  or  dishonourable  treatment,  notorious  licen- 
tiousness, abandonment  for  at  least  two  years,  five 
years  absence  without  news  of  whereabouts,  emigration 
under  certain  circumstances.  Divorce  was  still  further 
facilitated  by  the  laws  of  December  1793  and  AprO. 
1794.J  This  legislation,  which  was  followed  by  a  very 
large  number  of  divorces,  was  modified  in  September 
1797. 

Laws  as  to  Divoecb  in  the  Nineteenth 
Cbnttjbt. 

IX.  In  France  the  law  as  to  divorce  was  greatly 
altered  by  the  Code  Napoleon,  which  made  the  following 
the  only  grounds  of  divorce  :  adultery  of  wife  or  of 
hiisband  if  he  kept  his  mistress  in  the  house  in  which 
husband  and  wife  resided,  violence  endangering  the 
life,  ci-uelty,  or  serious  indignities,  sentence  to  a 
degrading  punishment,  mutual  consent  persevered  in. 

Next  in  divorce  legislation,  in  order  of  date  and  of 
importance,  comes  the  Matrimonial  Causes  Act  of  1857 
for  England  and  Wales  (20  &  21  Vict.  c.  85.  s.  27). 
Section  27  states  the  grounds  for  divorce :  "It  shall 
"  be  lawful  for  any  husband  to  present  a  petition  to 
"  the  said  court  praying  that  his  marriage  may  be 
"  dissolved  on  the  ground  that  his  wife  has  since  the 
"  celebration  thereof  been  guilty  of  adultery ;  and  it 
"  shall  be  lawful  for  any  wife  to  present  a  petition  to 
"  the  said  court  praying  that  her  marriage  may  be 
"  dissolved  on  the  ground  that  since  the  celebration 
"  thereof  her  husband  has  been  guilty  of  incestuous 
"  adultery,  or  of  bigamy  with  adultery,  or  of  rape,  or 
"  of  sodomy,  or  of  bestiality,  or  of  adultery  coupled 
"  with  such  cruelty  as  without  adultery  would  have 
"  entitled  her  to  a  divorce  a  mensa  et  there,  or  of 
"  adultery  coupled  with  desertion,  without  reasonable 
"  excuse,  for  two  years  or  upwards,"  &c. 

The  grounds  for  judicial  separation  were  stated 
(section  16)  to  be  for  either  husband  or  wife  :  "  adultery 
"  or  cmelty,  or  desertion  without  cause,  for  two  years 
"  and  upwards." 

In  1884  was  passed  the  French  law  of  divorce, 
which  stated  that  the  grounds  for  absolute  divorce  were 


*  Translation  published  in  Edinburgh,  1761  ;  obvinusly 
defective  in  some  parts. 

t  Dr.  Schuster  in  Journal  of  Comparative  Legislation,  1910  • 
Savigny,  Vermischte  Schriften,  V.  222.  As  to  Austrian 
divorce  law,  see  paper  by  Professor  Tilsch  of  Prague,  Journal 
of  Comparative  Legislation,  19U. 

X  See  Sagnac,  La  Legislation  Civile  de  la  Revolution  Frau- 
5aise,  p.  292,  as  to  the  efiect  ("  exces  f  uneste  ")  of  this  legislation. 
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adultery,  violence  endangering  life,  cruelty,  or  grave 
indignities,  a  sentence  upon  one  of  the  parties  to  a 
corporal  and  degrading  punishment. 

The  grounds  for  a  judicial  separation  are  the  same 
as  those  for  an  absolute  divorce,  and  a  decree  of  judicial 
sepai-ation  of  three  years'  duration  can  be  converted 
into  one  of  divorce  upon  the  application,  of  either 
party. 

In  1900  came  into  operation  the  Civil  Code  for 
Germany,  Articles  1565-1569,  stating  the  grounds  of 
divorce.  They  are  adultery  (Article  1565) ;  attempts 
on  the  life  (1566) ;  malicious  desertion  (boslich  verlas- 
sen)  for  at  least  one  year  (1567) ;  (Fa,oulative  grounds) : 
"  If  the  respondent  has,  by  means  of  a  serious  breach 
"  of  his  or  her  mai-ltal  duties,  or  by  dishonourable  or 
"  immoral  conduct,  caused  the  relations  between  to  be 
"  so  injuriously  affected  that  the  respondent  could  not 
"  be  reasonably  expected  to  continue  the  maniage 
"  (1569) ;  insanity  of  at  least  three  years'  duration 
••  after  the  maiTiage,  and  so  serious  as  to  destroy 
"  community  of  intellectual  interests,  and  there  is  no 
"  prospect  of  recovery  (1569);"  (Separation)  same 
grounds  as  divorce.  The  separation  may  at  any  time 
be  changed  on  petition  of  either  party  into  an  absolute 
divorce  provided  mai-ital  life  has  not  laeen  renewed. 

In  the  first  form  of  the  Civil  Code  it  was  proposed 
to  give  no  right  to  an  immediate  divorce,  but  only  a 
right  to  a  temporary  sepaxation,  which  might  be 
converted  into  a  decree  of  divorce.  The  second  Com- 
mission to  which  the  Bill  was  referred  was  opposed  to 
ordering  temporary  sepai'ation.  Ultimately  it  was 
enacted  that  a  petitioner  might  obtain  a  decree  of 
a  temporary  separation  or  divorce  as  he  or  she  might 
think  fit. 

Judicial  Sepabation. 

X.  While  refusing  to  recognise  divorce  proper, 
the  Chtu'ch  permitted  separation  a  mensa  et  thoro  by 
the  decree  of  an  ecclesiastical  court.  The  causes  for 
which  English  ecclesiastical  courts  admitted  separation 
(a  mensa  et  thoro)  were  :  adultery,  cruelty,  unnatural 
offences  (SheKord,  364.) 

Desertion  was  not,  according  to  Canon  Law,  re- 
garded as  a  ground  for  sepai-ation.  Most  of  the 
Reformers  were  strongly  opposed  to  judicial  separation 
as  unscriptural  and  inconsistent  with  the  marriage  tie. 
The  argument  against  it  is  put  by  Erasmus  in  his 
Commentaries  on  the  Corinthians,  from  which  I 
quote  a  few  words  :  "  Quid  est  hoc  aliud  quam  afilicto 
"  afflictionem  addere,  cui  subventum  oportuit  ? " 
(Opera  TI.  695).  Luther  designates  a  marriage  as  to 
which  there  was  a  decree  of  separation  as  a  mere 
shadow  of  a  marriage. 

A  brief  reference  to  the  law  in  regard  to  agreements 
of  separation  between  husband  and  wife,  and  to  some 
recent  enactments,  may  be  here  made.  That  the 
parties  had  by  deed  or  otherwise  agreed  to  a  separation 
was,  in  the  view  of  ecclesiastical  courts,  no  answer  to 
a  suit  for  restitution  of  conjugal  rights,  even  if  the 
deed  contained  a  covenant  not  to  sue  (Kennedy  v. 
Kennedy,  1907,  P.  49  ;  Durant  v.  Diirant,  1  Hagg.  Ecc. 
p.  760 ;  Westmeath  v.  Westmeath,  2  Hagg.  Ecc.  Supp. 
p.  115.)  If  the  husband  returned  to  cohabitation  there 
was  an  end  of  the  deed  and  of  the  covenants  therein. 

For  a  long  time  the  Common  Law  and  Equity 
Courts  in  this  country  were  opposed  to  such  agreements 
as  being  inconsistent  with  the  notion  of  marriage  and 
contrai-y  to  public  policy.  Lord  Eldon  repeatedly 
expressed  his  repugnance  to  them. 

In  recent  times,  certainly  since  the  decision  of  the 
House  of  Lords  in  Wilson  v.  Wilson  (1848),  1  H.L.C., 
538,  the  tendency  has  been  to  recognise  them. 

By  recent  legislation  an  enormous  development  has 
taken  place  in  orders  by  magistrates  equivalent  to 
decrees  for  judicial  separation  (see  Table  ).     The 

statutes  under  which   such   orders  are  made    are  the 
following : — 

By  section  4  of  the  Matrimonial  Causes  Act,  1878 
(41  &  42  Vict.  c.  19),  it  is  provided  that — if  a  husband 
is  convicted  of  an  aggravated  assault  within  the  meaning 
of  section  43  of  24   &   25  Vict.  c.    100,  the   court   or 


magistrate  "  if  satisfied  that  the  future  safety  of  the 
"  wife  is  in  peril"  may  "order  that  the  wife  shall  be 
"  no  longer  bound  to  cohabit  with  her  husband,  and 
"  such  order  shall  have  the  force  and  effect  in  all 
"  respects  of  a  decree  of  judicial  separation  on  the 
"  ground  of  cruelty."* 

Here  reference  may  be  made  to  the  Matrimonial  . 
Causes  Act,  1884,  section  5  (47  &  48  7ict.  c.  68),  which 
provides  that  "  if  the  respondent  shall  fail  to  comply 
"  with  a  decree  of  the  court  for  restitution  of  conjugal 
"  rights,  such  respondent  shall  thereupon  be  deemed 
"  to  have  been  guilty  of  desertion,"  without  reasonable 
cavise,  and  a  suit  for  judicial  separation  may  be  forth- 
with instituted,  and  a  sentence  of  judicial  separation 
may  be  pronounced,  although  the  period  of  two  years 
may  not  have  elapsed  since  the  failure  to  comply  with 
the  decree  for  restitution  of  conjugal  rights  ;  and  when 
any  husband  who  has  been  guilty  of  desertion  by 
f  ailiu-e  on  his  part  to  comply  with  a  decree  for  restitution 
of  conjugal  rights,  has  also  been  guilty  of  adultery, 
the  wife  may  forthwith  present  a  petition  for  dissolution 
of  her  marriage,  and  the  court  may  pronounce  a  decree 
nisi  for  the  dissolution  of  the  marriage  on  the  ground 
of  adultery  coupled  with  desertion.  Such  decree  nisi 
shall  not  be  made  absolute  until  the  expiration  of  six 
calendar  months  from  the  pronouncing  thereof,  unless 
the  court  shall  fix  a  shorter  time. 

The  Summary  Jurisdiction  (MaiTied  Women's) 
Act,  1895  (58  &  59  Vict.  c.  39),  s.  4,  states  that  "  any 
■'  married  woman  whose  husband  shall  have  been  con- 
"  victed  summarily  of  an  aggravated  assault  upon  her 
"  within  the  meaning  of  section  43  of  the  Offences 
"  against  the  Person  Act,  1861,"  or  whose  husband 
shall  be  convicted  upon  indictment  of  an  assault  upon 
her,  and  sentenced  to  pay  a  fine  of  more  than  five 
poimds,  or  to  a  term  of  imprisonment  not  exceeding 
two  months,  or  whose  husband  shall  have  deserted  her, 
or  whose  husband  shall  be  guilty  of  persistent  craelty 
to  her,  or  wUful  neglect  to  provide  reasonable  main- 
tenance for  her  or  her  infant  children,  whom  he  is 
legally  liable  to  maintain,  and  shall  by  such  cruelty 
or  neglect  have  caused  her  to  "  leave  and  live  separately 
"  and  apart  from  him"  may  apply  to  a  court  of 
summary  jurisdiction. 

Such  court  of  summary  jurisdiction  may  make  an 
order,  containing  among  other  provisions  "a  provision 
"  that  the  applicant  is  no  longer  bound  to  cohabit 
"  with  her  husband  (which  provision  while  in  force 
"  shall  have  the  effect  in  all  respects  of  a  decree  of 
"  judicial  separation  for  cruelty)." 

Section  5  of  the  Licensing  Act  of  1902  (2  Edw.  I. 
c.  28)  declares  that — 

(1)  Where  the  husband  of  a  married  woman  is  an 

habitual  drunkard  as  defined  by  section  3 
of  the  Habitual  Drunkards'  Act,  1879,  the 
married  woman  shall  be  entitled  to  apply 
for  an  order  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1895,  and 
that  Act  shall  apply  accordingly. 

(2)  Where  the  wife  of  a  married  man  is  an  habitual 

drunkard   as   defined   by   section   3   of    the 
Habitual  Drunkards'  Act,.  1879,  the  man-ied 
man  shall  be  entitled  to  apply  to  a  Court  of 
Summary  Jurisdiction  for   an  order  under 
this  subsection,  and  on  any  such  application 
the  court  may  make  "  an  order  containing 
"  inter  alia  "  a  provision  that  the  applicant 
be  no  longer  bound  to  cohabit  with  his  wife 
(which  provision,   while  in  force,  shall  have 
the   effect  in   all   respects   of   a    decree   of 
judicial  separation  on  the  ground  of  cruelty). 
These  notes  have  not  touched  the  subject  of  inter- 
national law  affecting  divorce,  and  the  recognition  of 
divorces  decreed  by  foreign  courts.     It  may  be  men- 
tioned that  a  convention   to  which  several  European 
nations    were    parties    respecting    this    subject,   was 
agreed  to  on  June  12tb   1902  (Revue  de  Droit  Inter- 
national, 1902,  p.  492). 

*  Section  21  of  the  Matrimonial  Causes  Act,  1857,  gave  a 
wife  deserted  by  her  husband  a  right  to  a  protection  order  as 
to  her  earnings. 
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Winchester  House,  St.  James's  Square,  London,  S.W. 


SECOND   DAY. 


Saturday,  26tli  February  1910. 


Present  : 
The  Right  Hon.  LORD  GORELL  {Chairman). 


His  Grace  The  Lord  Archbishop  of  York. 
The  Right  Hon.  The  Earl  of  Derby,  G.CV.O., 

C.B. 
The  Lady  Prances  Balfour. 
The  Hon.  Lord  Guthrie. 
Sir  Lewis  T.  Dibdin,  D.C.L. 


Sir  George  White,  M.P 

His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tennant. 

Rupus  Isaacs,  Esq.,  K.C.,  M.P. 

Edgar  Brierlby,  Esq. 

J.  A.  Spender,  Esq. 

The  Hon.  Henry  Goeell  Barnes  (fe'ecj-rfaci/). 


The  Right  Hon.  Sir  John  Bigham  called  and  examined. 


566.  (Chairman).  Sir  John  Bigham,  you  are 
President  of  the  Probate,  Divorce,  and  Admiralty 
Division  ? — I  am. 

567.  Tou  have  occvipied  that  office  since  this  time 
last  year  ? — Tes. 

568.  Tou  have  been  good  enough  to  give  us  a  proof 
of  youi-  views  on  some  of  the  points  that  have  to  be 
considered  by  the  Commission,  and  I  will  take  them  in 
the  order  in  which  I  find  them  in  youi'  proof.  First,  as 
to  the  question  of  local  courts.  The  suggestion  has 
been  made  that  it  might  be  desirable  that  cases  should 
be  taken  in  certain  circumstances  in  county  courts. 
Perhaps  you  would  state  your  view  to  the  Commission 
on  that  point  ? — "Well,  I  have  stated  my  views  in  the 
short  memorandum  I  have  made,  and  I  want  to  say 
this  before  I  begin.  My  experience  of  the  administra- 
tion of  the  divorce  law  is  short.  I  mean  to  say,  I  have 
only  been  in  my  office  12  months,  and  during  that  time  of 
office  I  have  sat  in  the  Divorce  Division  of  the  court  for 
no  longer  than  six  months,  that  is  to  say,  a  little  more 
than  two  sittings.  So  that  the  conclusions  I  have  come 
to  are  not  based  on  any  very  long  practical  experience. 
But  I  think  that,  while  admitting  that  equality  is 
extremely  desirable,  and  should  be  as  far  as  possible 
obtained,  between  the  rich  and  the  poor,  I  would  point 
out  that  absolute  equality  is  quite  impossible.  A  rich 
person  always  has  the  advantage  in  a  court  of  law  in 
some  respects  over  a  poor  person.  His  purse  enables 
him  to  obtain  the  very  best  counsel,  and  his  purse 
enables  him  to  obtain  the  vei-y  best  evidence,  and, 
unless  you  are  going  to  put  the  public  purse  at  the 
service  of  the  poor,  you  cannot  possibly  put  the  poor 
in  that  respect  on  an  equality  with  the  rich.  At  the 
same  time,  I  think  that  some  attempts  might  be  made 
to  do  it,  and  I  have  suggested  how  local  courts  might, 
in  my  opinion,  be  used  in  this  connection.  Where  a 
poor  person  is  unable  to  bring  to  the  court  in  London, 
which  I  think  is  the  right  court  for  tlie  determination 
of  suits  for  divorce  or  for  judicial  separation,  the  evi- 
dence necessary  to  support  his  or  her  case,  I  think 
provision  might  be  made  by  which  the  evidence  might 
be  given  before  either  a  judge  of  a  county  court  or  a 
stipendiary  magistrate,  or  even  a  registrar  of  a  county 
court,  and  that  the  evidence  might  be  taken  in  the 
form  of  depositions  and  sent  to  London  to  be  used 
at  the  hearing  of  the  cause,  with  any  observations 
that  the  person  taking  the  evidence  may  think  it 
right  to  make  upon  the  demeanour  of  the  witnesses. 
The  method  is  not  as  good,  in  my  opinion,  or  neai-ly  as 
good,  as  having  the  witnesses  before  the  court,  but  at 
the  same  time  I  think  it  might  assist  the  very  poor 
in  getting  their  cases  tried  at  less  cost  to  them.  I 
also  think  that  the  poor  people  might  be  permitted  to 
prove  a  number  of  formal  facts  by  affidavit.     I  further 


think  that  provision  might  be  made  at  the  expense  of 
the  pubhc  for  bringing  to  London  witnesses  whom  it  is 
absolutely  necessary  to  have  in  the  court.  If  you  are 
trying  a  criminal  case,  and  the  prisoner  communicates 
to  the  prosecution  that  there  is  a  particular  witness 
who  is  necessary  for  his  defence,  the  prosecution  brings 
that  witness,  at  the  expense  of  the  rates,  to  the  court, 
and  I  see  no  reason  why  a  person  who  is  struggling  for 
a  particular  kind  of  relief — whether  it  be  divorce  or 
judicial  separation — should  not  be  assisted  in  the  same 
way.  In  that  way,  I  think,  you  could  give  to  litigants 
who  are  poor  the  means  of  bringing  their  cases  easily 
and  without  expense  before  the  High  Court ;  and  that 
is  one  of  the  reasons  why  I  think  it  is  not  necessary  to 
have  recourse  to  the  county  coui-ts  at  all.  I  think  you 
could  secure  all  the  advantages  that  are  required  without 
taking  from  the  High  Court  part  of  its  jurisdiction 
which,  in  my  opinion,  it  is  most  desirable  that  it  should 
keep.  I  say  it  is  desirable  that  the  High  Court  should 
keep  its  jurisdiction,  because,  I  think,  the  question  of 
status  is  a  very  important  question.  It  is  important 
from  the  point  of  view  of  the  husband,  of  the  wife,  of  the 
children,  and  of  the  State  ;  and  it  is  a  question,  there- 
fore, which  ought,  in  my  opinion,  to  be  dealt  with  only 
by  the  highest  tribunal.  And  I  have  pointed  out,  in 
the  obsei-vations  I  have  made,  the  importance,  in  my 
opinion,  of  having,  as  far  as  possible,  one  standard  upon 
which  the  cases  are  judged.  If  you  have,  as  you  would 
have  if  this  jurisdiction  were  entrusted  to  the  county 
courts,  tribunals  spread  over  England,  you  would  have 
an  infinity  of  diiierent  measui-es  by  which  the  relief  was 
administered.  There  is  nothing  about  which  the 
opinions  of  men  vary  in  this  connection  more  than  the 
question  of  cruelty.  Some  men  think  that  the  least 
violence  amounts  to  sufficient  cruelty  to  justify,  in 
conjunction  with  adultery,  a  divorce.  Other  men  think 
differently,  and  I  think  the  cruelty  ought  to  be  some- 
thing like  the  cruelty  which  it  was  necessary  to  prove 
in  the  old  days  ;  by  the  old  days  I  mean  the  time  of 
the  Ecclesiastical  Courts.  I  know  the  difficulty  there 
is  about  that  matter,  because  I  know  how  difficult  it 
is  for  juries  to  deal  -with  it.  Tou  tell  a  jury  in  general 
terms  what  kind  of  cruelty  they  must  find  against  tne 
husband  before  they  can  say  he  has  been  cruel  within 
the  meaning  of  the  law.  But  the  jm-ies  disregard  what 
you  say,  and  if  they  think  there  ought  to  be  a  divorce 
for  other  reasons  they  find  cruelty  without  the  least 
difficulty.  I  think  it  is  very  desirable  there  should  be, 
as  far  as  possible,  one  standard.  There  caimot  be  one 
standard  as  the  law  is  administered  at  present,  because 
there  are  two  judges.  I  do  not  know ;  Judge  Tindal 
Atkinson  will  tell  me  how  many  county-court  judges 
there  are. 

{Judge  Tindal  Atkinson.)  Pifty-five. 
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[Witness.)  Well,  if  you  have  55  you  will  have 
55  standards.  Then  another  reason  why  I  do  not  like 
the  notion  of  the  jurisdiction  being  exercised  by  county 
courts  is  that  I  believe  the  opportunity  of  collusion 
would  increase  enormously  and  would  be  extremely 
difflciilt  of  detection.  Yesterday  Sir  John  Macdonell, 
some  of  whose  evidence  I  heard,  was  asked  about  the 
position  of  the  King's  Proctor  in  cases  where  suits  for 
divorce  would  be  tried  in  county  courts,  and  I  think  he 
suggested  (I  do  not  know  that  he  had  prepared  himself 
to  answer  the  question)  that  the  King's  Proctor  should 
have  in  difEerent  districts  over  the  country  some  sort 
of  an  officer  who  would  obtain  particulars  and  transmit 
them  to  the  King's  Proctor  in  London.  I  suppose 
that  means  that  the  King's  Proctor  should  try  his 
intervention  in  London.  Well,  that  would  be  a  great 
hardship  upon  the  poor  person,  and  I  have  known 
cases  of  very  serious  hardship  upon  poor  people  where 
the  King's  Proctor  has  iutei-vened,  and  intervened 
unsuccessfully.  There  was  a  case  that  I  had  not  long 
ago,  the  case  of  a  poor  man  who  had  obtained  a  divorce 
against  his  wife,  and  the  King's  Proctor  intervened 
unsuccessfvdly,  and  I,  taking  a  mistaken  view  of  the 
practice  of  the  coui-t,  declined  to  order  the  King's 
Proctor  to  pay  the  costs.  I  was  told  by  the  Court  of 
Appeal  that  that  was  wi'ong,  and  that  as  the  King's 
Proctor  had  failed  he  ought  to  have  been  ordered  to 
pay  the  costs ;  and  I  was  not  at  all  soiTy,  because  1 
thought  it  was  a  terrible  hardship  upon  the  poor  man, 
who  was  a  pilot,  I  think.  He  could  not  afford  to  pay 
the  costs  of  a  four  days'  trial,  and  I  was  not  sorry  that 
he  got  the  money.  But,  as  you  know,  there  is  always  a 
considerable  difference  between  the  costs  that  are  taxed 
which  the  successful  party  recovers,  and  the  costs 
which  he  has  in  fact  to  pay  ;  so  that  if  the  King's 
Proctor's  intervention  had  to  be  tHed  in  London  in 
cases  where  the  original  suit  had  been  tried  in  a  county 
court,  I  think  that  would  be  an  additional  difficulty  in 
the  way  of  the  poor  people.  I  do  not  know  that  I  have 
anything  more  to  say  about  the  local  coui-ts. 

569.  (Chairman.)  I  shoiild  like  just  to  ask  you  one 
or  two  questions  which  are  not  on  the  proof,  but  which 
were  suggested  by  some  of  the  evidence  yesterday,  to 
supplement  the  point  which  you  made  about  taking  the 
evidence  in  poor  cases,  either  locally  and  sending  it  to 
London  or  taking  that  evidence  by  affidavit.  One  of 
the  difficulties  that  Mr.  Registrar  Musgrave  pointed 
out  yesterday  was  that  the  poor  people,  in  fact  that 
everybody  who  starts  their  suits,  must  file  their  petition 
and  citation  in  London,  either  themselves  or  by  a 
solicitor,  and  that  the  respondent  or  co-respondent 
must  appear  in  London,  either  personally  or  by  means 
of  a  solicitor.  I  should  like  to  ask  you  if  you  have  any 
suggestion  to  make  as  to  how  the  poor  people  would 
get  over  that  difficulty  if  they  are  not  able  either  to 
come  themselves  or  to  employ  a  solicitor,  but  could 
proceed  personally  thi-ough  a  county  court  ? — I  see  no 
difficulty  at  all  about  that.  It  is  a  mere  matter  of 
procedure,  and  I  do  not  see  why  they  could  not  proceed 
either  ia  the  county  coui-t  or  in  the  High  Court  in  the 
district  registries. 

570.  That  is  to  say,  conduct  the  proceedings  in  the 
county  court  ? — Certainly. 

571.  And  that  the  hearing  be  in  London,  either  by 
viva  voce  or,  m  the  case  you  put,  by  the  sending  of  the 
evidence? — Tes.  Tou,  Lord  Gorrell,  I  think — I  am 
not  sure — are  old  enough  to  remember  the  days  when 
all  writs  were  issued  in  London  ;  and  all  the  proceedings 
in  aU  actions  had  to  be  cai-ried  on  in  London  until  we 
got  district  registries  all  over  the  country,  and  those 
district  registries  were  a  very  great  convenience  to 
litigants  ;  and  I  do  not  see  why  they  should  not  be  used. 

572.  Do  you  suggest  it  should  be  done  by  the 
county-court  registrars  or  the  district  registrars  of  the 
Probate  Court  ?—  That  is  a  matter  I  have  formed  no 
opinion  about,  and,  to  tell  the  truth,  I  do  not  think  it 
is  important.  The  importance  is  that  it  should  be 
done  in  the  locality  where  the  particular  person  resides. 
What  officer  he  goes  to,  whether  it  is  the  officer  of  the 
county  court  or  of  the  district  registry,  or  an  officer  of 
the  High  Court,  appears  to  me  quite  indifferent. 

573.  Then,  one  other  matter  which  I  do  not  thirtk 
has  been  mentioned  yet :  that  to  obtain  uniformity  of 


decision  and  yet  give  local  ti-ials,  the  judge  might  be 
itinerant? — Do  you  mean  an  itinerant  county-court 
judge  ? 

574.  No,  I  mean  taking  your  suggestion  of  the 
High  Court? — Do  you  mean  sending  one  of  the  two 
judges  of  the  Probate  Division  on  circuit  ? 

575.  Or  an  additional  judge  ? — Do  you  mean,  then, 
adding  another  judge  to  the  court  ? 

576.  Might  I  suggest  what  is  in  my  mind  ?  Of 
coiu"se,  there  are  a  great  mass  of  proofs  which  you  have 
not  had  the  opportunity  of  seeing,  and  I  have  not 
studied  them  with  any  care  yet ;  but  I  find  suggestions 
made  here  and  there  that  if  it  is  desirable  to  obtain 
uniformity  it  might  be  by  a  judge  who  went  round  and 
took  all  the  cases  oai  that  subject  which,  if  placed  upon 
the  county-court  judges,  might  add  too  much  to  theii 
labours.  That  is  the  sort  of  point  ? — Tes.  Well,  I 
know  a  good  deal  about  the  circuit  system,  and  I  think 
you  would  find  that  extremely  cumbrous  and  expensive. 
I  do  not  know  where  the  judge  would  be  lodged ;  what 
would  be  done  for  him  on  circuit ;  and  I  am  sure  as  far 
as  cheapness  goes — ^if  cheapness  is  to  be  considered  at 
all — it  would  be  far  less  expensive  to  bring  the  witnesses 
— such  as  are  necessary  to  produce  before  the  court — 
to  London.  Far  better  do  that  than  send  the  judge 
down.  I  do  not  think  the  system  of  a  judge  travelling 
about  the  country  to  try  these  cases  would  work  at  all 
well. 

577.  Jiist  one  other  point  about  uniformity.  Are 
you  able  to  say  at  all  what  proportion  of  the  cases  at 
present  are  undefended  ? — Well,  I  think  a  sittings 
starts  with,  say,  180  to  200  undefended  cases,  and,  as 
you  know,  they  are  all  disposed  of  during  the  sittings. 
In  addition  to  those 

578.  That  would  be  600  or  700  in  the  year?— 
Certainly  there  would.  I  am  not  sure  there  would  not 
be  more,  because  dining  the  sittings,  as  you  know  very 
well,  there  is  very  often  a  supplemental  Ust,  so  that 
during  the  sittings  you  dispose  not  only  of  the  list 
which  is  ready  when  you  commence  your  sittings — a 
list  of  probably  180  to  200  causes — but  you  also  dispose 
of  a  number  of  cases  which  have  been  set  down  during 
the  sittings.  So  that  perhaps  during  the  sittings  you 
may  dispose  of  250  undefended  causes. 

579.  It  is  suggested  to  me  (I  have  not  got  the 
figures  before  me)  that  the  last  returns  show  670  ? — 
Well,  that  would  be  about  the  number,  because  there 
are  four  sittings,  and  if  there  are  250 — no,  that  would 
make  it  a  good  deal  more.  I  should  have  thought 
there  were  more  than  600. 

580.  Well,  we   can   check   that;    but  the   number 

beyond  that  which   are  defended ? — Well,   then, 

the  number  of  defended ;  there  is,  perhaps,  a  little 
difficulty  about  that.  At  the  beginning  of  these  sittings 
there  was  a  list  of  defended  causes  to  be  taken  before 
the  judge  alone  of  about  80.  Well,  of  coui-se,  a  certain 
proportion  of  those  were  probate  causes,  but  I  should 
think  that  of  the  whole  number  60,  at  all  events,  were 
divorce  causes.  In  addition  to  those,  thei-e  are  the 
special  juries  and  the  common  juries,  and  I  should 
think  they  woiold  add,  at  all  events,  another  25  to  the 
defended  list;  so  that  you  would  get  80  defended 
causes  to  be  disposed  of  during  the  sittings.  I  am  not 
quite  sure  that  my  figures  are  accurate,  but  they  are 
about  right. 

581.  I  have  just  sent  for  the  statistics,  if  you  would 
wait  for  one  moment. 

582.  [Sir  Oeorge  White.)  Might  I  ask — referring 
back  again  to  the  judge  on  circuit — would  not  it 
occasion  even  greater  delay,  probably,  in  disposing  of 
the  causes  than  the  present  method  ? — Well,  I  am 
satisfied  it  would. 

583.  (Mr.  Bufus  Isaacs.)  There  is  no  delay  in  un- 
defended cases  now,  is  there  ? — ^I  am  at  present  disposing 
of — and  my  colleague,  Mr.  Bargrave  Deane — ^undefended 
cases  which  have  been  commenced  as  lately  as  the 
beginning  of  this  year. 

584.  (Chairman.)  Yes,  in  my  time  we  introduced 
the  principle  of  putting  all  the  undefended  cases  that 
were  to  be  taken  the  fii'st  few  days  of  the  sittings,  so 
that  they  are  all  then  disposed  of  ? — Yes  ;  well,  we  have 
not  only  long  since  disposed  of  the  list  with  which  we 
began,  biit  we  are  disposing  of  the  supplem.ental  cases 
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which  have  been  set  down  during  these  sittings,  so  it 
very  often  happens  we  dispose  of  a  case  which  has  only- 
been  in  existence  a  month. 

585.  Now  I  have  the  statistics ;  we  wiU  take  1907. 
The  total  number  of  undefended  suits  in  that  year  was 
576,  and  the  total  of  defended  suits  153.  That  is  the 
last  year  of  which  we  have  the  published  statistics. 
It  is  more  tha,n  two-thirds,  nearly  three-quarters  of 
undefended  ? — Tes. 

586.  Those  are  mostly  of  the  poorer  class  of  life  ? — 
Oh,  yes,  they  are ;  but  if  you  mean  by  that  to  say  that 
it  is  the  poorer  class  who  resort  to  the  court  more  than 
the  rich,  I  do  not  think  it  is  true. 

587.  But  I  mean  they  are  not  what  you  call  the 
high-class  oases  ?  —  Oh,  no ;  they  are  squalid  and 
repulsive. 

588.  They  must  be  cases  in  which  they  can  find  the 
money,  somehow,  to  get  there  ? — Tes. 

589.  Those  cases  are  disposed  of  at  the  rate  of  how 
many  a  day  ? — Well,  20  ;  I  have  disposed  of  25,  but  I 
have  found  by  my  own  experience  it  is  not  wise  to  do 
that ;  i  mean  to  say,  if  you  take  20,  it  is  probably  as 
many  as  you  can  get  through. 

590.  That  is  an  average  of  about  one  eveiy  quarter 
of  an  hour  ? — Tes. 

591.  On  your  point  about  keeping  those  undefended 
cases,  for  instance,  to  the  High  Court ;  disposed  of  at 
that  rapidity  and  with  that  character,  do  not  you  think 
the  county-com't  judges  could  do  that  equally  well,  and 
with  reasonable  prospects  of  uniformity  ? — "Well,  I  think 
this.  I  do  not  mean  at  all  to  reflect  upon  the  capacity 
of  the  county-court  judges,  because  I  know  them  to  be 
excellent  men  who  would  do  the  work  admirably ;  but  I 
think  this  :  it  is  in  the  undefended  cases  that  you  must 
be  on  the  look-out  for  collusion.  OoUusion  does  not 
happen,  in  my  opinion,  nearly  so  often  in  the  defended 
cases,  where  the  whole  thing  is  threshed  out  by  counsel 
against  each  other,  as  it  is  in  undefended,  where  the 
court  cannot  easily  get  from  the  witnesses  the  facts. 
The  court  only  hears  one  side;  the  other  side  is  not 
there ;  and  I  think  you  would  be  better  able  to  check 
collusion  if  the  thing  were  kept  in  the  High  Court  than 
if  you  had  it  done  in  the  districts  spread  over  the  country 
in  these  smaller  tribunals.  Of  course,  I  am  assuming 
you  would  say  that  collusion  is  objectionable.  Some 
people  think  that  two  married  people  ought  to  be  able 
to  say  to  each  other,  as  they  did  on  the  day  they  were 
married,  "  We  marry  each  other  " — that  they  ought  to 
be  able  to  say  on  any  day,  "  We  unmarry  each  other." 
If  that  is  the  state  of  things,  collusion  is  of  no 
importance. 

592.  Do  you  know  at  aU  what  proportion  of  the 
cases  of  intervention  are  cases  of  collusion,  or  are  cases 
in  which  the  petitioner  has  kept  back  facts  P — I  cannot 
tell  you ;  I  do  not  know.  All  I  know  is  that  the  cases 
I  have  tried,  which  are  not  many  (Kiug's  Proctor's 
cases,  I  mean),  have  been  cases  where  misconduct  has 
been  attributed  to  the  successful  petitioner,  and  there- 
fore not  cases  of  coUusion.  I  do  not  think  I  have  tried 
a  case  of  collusion. 

593.  That  is  what  I  want  to  get  at.  Intervention 
does  not  take  place,  except  rarely  on  the  ground  of 
collusion,  but  on  the  ground  that  the  petitioner  had 
been  guilty  of  misconduct  ? — Tes ;  all  I  can  say  is, 
that  I  have  not  yet  had  to  try  a  case  of  collusion.  I 
have  seen  them  reported  in  the  paper,  and  I  think  my 
brother,  Bargrave  Deane,  has  comparatively  recently 
tried  one  or  more,  but  I  have  not  had  to. 

594.  The  reason  I  ask  that  is  because  you  say  in  the 
last  pai'agraph  of  your  note,  which  we  will  come  to  in  a 
moment — and  there  are  suggestions  in  some  of  the 
proofs,  and  in  some  of  the  foreign  laws  we  have  had 
put  in  (especially  the  Trench),  that  the  misconduct  of 
the  petitioner  should  not  be  a  bar.  I  daresay  you 
have  seen  those  suggestions  P — WeU,  I  have  heard  of 
them  ;  I  do  not  know  that  I  have  seen  them. 

595.  If  that  were  so  do  you  think  it  would  tend  to 
remove  the  present  desire  of  petitioners  to  keep  back 
facts  P — That  would  not  be,  from  my  point  of  view, 
collusion. 

.")96.  No,  I  know  P — I  thought  you  were  on  the 
question  of  collusion. 


597.  I  have  passed  from  that  because  I  think,  as  far 
as  we  have  got,  at  any  rate,  that  collusion  is  not  so 
frequently  the  cause  of  intervention  as  the  misconduct 
of  the  petitioner  ?— WeU,  I  have  a  strong  opinion — which 
I  daresay  may  shock  some  people — that  misconduct 
ought  not  to  deprive  (except  in  serious  cases)  either  the 
husband  or  the  wife  from  getting  relief. 

598.  That  is  in  accordance  with  the  French  law  ? — I 
do  not  know  whether  it  is  in  accordance  with  the  French 
law,  but  it  is  in  accordance  with  the  view  I  take  of  the 
best  thing  to  be  done  for  the  parties.  I  will  give  you 
an  instance  I  had  the  other  day.  There  was  a  man 
who  brought  a  suit  against  his  wife  for  divorce  on  the 
ground  of  her  adultery.  There  was  no  mistake  about 
adultery  at  all ;  it  was  admitted  in  fact.  It  had  to  be 
proved  formally,  but  still  it  was  not  denied.  The 
petitioner  himself  was  fixed  with  adultery,  so  that  I 
had  two  adulterers  as  htigants.  The  petitioner,  of 
course,  could  get  no  relief.  The  wife,  who  was  the 
respondent,  asked  for  a  judicial  separation,  and  I  was 
very  anxious  to  give  it  to  her,  and  then  I  was  told  that 
I  could  not  because,  to  begin  with,  she  was  asking  not 
for  a  divorce  but  for  a  judicial  separation,  but  because 
also  she  had  herself  been  guilty  of  adidtery.  I  was 
quite  satisfied  that  she  had  been  driven  to  misbehave 
herseK,  if  you  can  call  it  misbehaving,  by  the  conduct 
of  the  husband,  who  was  committing  adultery  day  by  day 
with  a  servant  in  the  house,  and  the  wife.  La  despair, 
and  disgusted  I  suppose,  went  away  with  somebody  ; 
but  I  could  not  give  her  relief,  and  I  should  have  been 
very  glad  to  give  her  relief.  I  adjourned  the  case  to 
be  further  considered,  and  I  am  glad  to  say  that  I  shall 
not  have  to  consider  it,  as  the  parties  have  come  together 
again,  so  that  there  is  an  end  of  that. 

599.  Then  you  think  in  those  cases  there  v?ill  be  no 
advantage  to  leave  the  tie  of  marriage.  I  gather  that 
your  view  is  that  neither  in  the  interest  of  the  parties 
or  the  State  is  it  desirable  that  the  marriage  tie  should 
remain  in  those  cases  ? — No ;  but  you  must  understand 
that- the  misconduct  must  be  either  of  excusable  or  of  a 
slight  character.  I  should  not  give  relief  to  a  man 
who  habitually  lived  in  open  adultery  at  all.  Then, 
looking  at  it  from  the  man's  point  of  view,  I  do  not 
think  that  if  in  the  ooiu-se  of,  say,  20  years'  married  life 
he  has  once  made  a  slip  and  misbehaved  himself,  that 
that  ought  to  take  away  from  him  the  right  to  separate 
himself  from  a  dissolute  and  abandoned  woman.  It 
does  at  present,  or,  at  all  events,  it  is  a  very  great 
stumbling  block,  though  the  court  has  a  discretion. 

600.  A  discretion  very  rarely  exercised  P — Tes. 

601.  But  the  point  I  had  in  my  mind  was  on  the 
King's  Proctor's  position.  If  the  parties  were  put  in 
a  position  in  which  they  might  safely  disclose  every- 
thing the  present  matter  of  concealment  would  be 
largely  obliterated? — I  think  it  would.  No  doubt 
they  suppress  facts  because  they  fear  the  consequences 
of  disclosing  them. 

602.  Is  that  a  satisfactory  state  of  things  for 
tribunals  to  sit  upon  ? — I  do  not  think  it  is. 

603.  It  would  be  better,  if  possible,  to  produce  a 
state  of  things  in  which  the  parties  should  be  interested 
in  fuUy  disclosing  the  whole  facts  ?— Tes,  so  that  the 
court  may  have  the  whole  case  before  it ;  far  better. 

604.  One  other  question  about  the  King's  Proctor 
and  intervention  in  London.  Supposing  the  theory 
were  earned  out  of  any  local  tribunal  taking  a  case,  and 
an  intervention  took  place  in  London,  would  there  be 
any  difficulty  in  trying  the  intei-vention  in  the  country. 
Ton  rather  assumed  that  the  necessity  of  the  interven- 
tion in  London  led  to  the  necessity  of  the  trial  of  the 
mtervention  in  London.  Would  that  follow?  Sup- 
posing the  King's  Proctor  said :  "  I  am  entitled  to  enter 
"  my  appearence  in  the  London  office,  but  then  the  case 
"  can  go  down  and  be  tried  in  the  country"?— That  raises, 
m  my  mind,  a  question  I  have  not  considered,  but  it  is 
this_:  the  court  might  have  given  to  it  a  jurisdiction  to 
remit  a  divorce  case,  as  they  can,  as  you  know,  remit 
probate  oases,  to  be  tried  either  at  the  assizes  or  a 
coimty  court— in  some  local  tribunal,  and  then,  in 
proper  cases,  these  tribunals  could  be  used,  and 
might  be  used  (I  have  not  thought  about  it)  very 
usefuUy. 
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605.  At  any  rate  that  might  mitigate  the  diificulty 
of  an  intervention  in  London,  if  the  consequences  of 
that  intei-vention  were  worked  out  in  the  country  ? — 
Undoubtedly. 

606.  Now,  the  next  point  you  have  set  down 
is  as  to  separation  orders  P-r-Yes.  Well,  I  cannot 
tell  you  very  miich  about  the  working  of  that  Act  of 
Parliament,  for  I  know  very  little  about  it ;  but  during 
the  Chi'istmas  vacation  I  took  the  trouble  to  see  some 
of  the  stipendiary  magistrates  in  London,  and  my  own 
impression  is  that  the  Act  is  admirably  worked  in 
London,  with  a  desire  to  keep  husband  and  wife 
together  as  far  as  possible ;  and  I  am  sure  that  ought 
to  be  the  aim  of  the  magistrate  in  dealing  with  these 
cases. 

607.  We  shall  have  the  advantage  of  seeing  several 
London  magistrates  ? — Yes. 

608.  So,  perhaps,  you  might  pass  on  to  what  yo^ir 
view  would  be  of  it  if  any  change  should  take  place — 
the  direction  it  should  take  ? — WeU,  what  I  meant  by 
that  observation  is  this,  that  I  think  that  the  poor 
people  are  visited  by  a  great  misfortune  when  their 
home  is  broken  up.  These  proceedings  are  instituted, 
as  a  rule,  I  think,  by  angry  women,  who  no  doubt  have 
some  cause  for  their  anger — but  they  are  instituted  by 
angry  women,  and  the  orders  are  obtained  hastily,  with 
disastrous  consequences  which  the  women  themselves 
did  not  foresee ;  the  husband  leaves  the  home  ;  the 
children,  who  are  probably  young,  are  left  without  any 
father,  and,  as  a  mle,  I  am  glad  to  say,  the  father  is 
fond  of  the  children  and  the  children  are  fond  of  the 
father.  That  state  of  things,  I  think,  conduces  to 
immoi-ality.  The  father  goes  away  and  he  finds  some 
other  woman,  and  the  mother  not  improbably  finds 
another  man;  and,  therefore,  I  think,  the  magisti'ates 
ought  to  hesitate  a  long  time  before  they  separate 
the  man  and  the  wife,  both  in  the  interests  of  the  man 
and  in  the  interests  of  the  wife  and  in  the  interests  of 
the  children, 

609.  You  say  in  your  note  that  you  think  if  any 
change  is  made  it  ought  to  be  in  the  direction  of 
separation  orders  being  more  difficult  rather  than  more 
easy  to  obtain  ? — Yes. 

610.  Well,  do  you  think  it  wise  to  leave  the  power 
in  the  magistrates  to  make  these  orders  permanent  in 
the  first  instance  ?  —  Well,  I  heard  what  Sir  John 
Macdonell  said  yesterday  on  that  subject,  and  there  is, 
of  course,  no  reason  why,  if  an  order  for  permanent 
separation  is  made,  the  parties  should  not  come  together 
again  if  they  choose.  They  can  always  come  together 
again,  therefore  there  is  no  objection  on  that  sense 
with  the  order  being  made  permanent.  But  I  think 
what  Sir  John  Macdonell  was  pointing  to  was  this, 
the  continuance  of  what  is  called  the  permanent  orders 
continuing  for  two  or  three  years,  the  parties  living 
separated  in  such  circumstances  that  they  cannot  get 
married — neither  of  them  can  get  married.  I  think 
Sir  John  Macdonell  was  right  when  he  says  that  it 
is  well  worth  wMle  considering  whether,  if  a  permanent 
order  continues  to  exist,  tha,t  is  to  say,  the  parties  do 
not  resume  cohabitation  for  a  long  time — whether  there 
should  not  be  a  divorce  (especially  if  the  people  are 
young)  so  that  the  young  people  can  do  then-  duty  to 
the  State  by  getting  married.  I  think  that  is  well 
worth  consideration.  I  have  not  thought  about  it 
myself,  but  on  the  blush  of  it  it  seems  to  me  to  be 
a  reasonable  thing. 

611.  There  is  one  point  connected  with  this  I  should 
like  to  ask  your  view  about.  I  daresay  you  recall  the 
first  Act  that  gave  the  magistrates  power? — Do  you 
mean  the  1895  Act  ? 

612.  No,  the  1878  Act.  Originally  in  desertion 
cases  the  magistrates  had  only  power  to  order  the 
payment  of  a  certain  sum,  and  not  power  to  make  any 
order  for  separation.  The  original  other  Act  was  an 
Act  for  protection,  namely,  in  the  case  of  cmelty. 
They  then  had  in  that  Act  power  not  only  to  order 
payment  of  Inoney,  but  to  order  a  permanent  separation. 
In  1895  the  Act  applied  those  two  remedies  to  both 
classes  of  cases.  Now  do  you  see  any  necessity  for 
permitting  an  order  for  permanent  separation  to  be 
made  where  the  mere  object  is  to  obtain  maintenance, 
and  not  protection  ? — Well,  1  do  not  at  present.     It  is 


not  a  matter  I  have  thought  about,  but  I  do  not  see  any 
necessity  for  it. 

613.  The  next  head  to  which  you  refer  is  the  pub- 
lication of  reports.  We  should  be  glad  to  have  your 
views  ? — Well,  as  I  say,  I  never  see  the  papers  which 
offend  in  tliis  connection.  My  newspapers  are  what 
I  call  the  respectable  newspapers.  But  there  are  news- 
papers, especially  Sunday  newspapers,  which  do  offend, 
at  least,  so  I  am  told,  and  I  was  told  by  the  proprietor 
of  one  very  well  known  Sunday  newspaper  that  if  his 
newspaper  does  not  publish  what  he  calls  the  spicy 
details  he  has  complaints  from  his  agents  all  over  the 
country  that  the  rival  newspapers  have  got  it  all  in, 
and  that  consequently  they  cannot  sell  his  newspaper, 
I  am  not  going  to  name  the  newspaper ;  it  is  not  neces- 
sary to  do  that ;  but  I  have  no  doubt  that  it  is  true 
that  these  indecent  and  improper  details  are  put  into 
the  newspapers  in  order  to  sell  the  newspapers.  They 
are  put  in  for  the  most  sordid  motives,  not  because 
it  is  necessary  in  reporting  a  case  that  they  should 
be  there  at  all,  and  those  are  the  details  I  would  have 
suppressed. 

614.  I  do  not  know  whether  you  were  present  yester- 
day when  we  had  letters  put  in  from  various  countries 
the  laws  of  which  either  exclude  all  publication  or  give 
the  com-t  power  to  hear  cases  privately  ? — I  think  I  did 
hear  that  matter  referred  to.  I  have  a  very  strong 
opinion  that  it  would  be  undesirable  to  suppress  the 
reports,  and  I  say  so  because  of  the  anxiety  that  I 
know  exists  amongst  the  litigants  themselves  to  keep 
the  cases  out  of  the  paper.  That  very  anxiety  conviaces 
me  that  the  fear  of  publicity  helps  to  keep  people 
straight,  and  I  would  not  take  the  fear  of  publicity 
away  from  them. 

615.  Do  you  think  that  would  be  in  the  interests 
of  the  children  of  the  maniage  ? — I  think  so.  It  is  in 
the  interests  of  the  public  generally.  Of  course,  it  is 
always  a  shocking  and  painful  thing  that  these  cases 
should  come  into  coui't  at  all  when  there  are  children. 

616.  I  am  now  asking  about  something  which  is  in 
proofs  which  have  not  yet  been  circulated,  I  think. 
Have  you  any  suggestion  as  to,  or  experience  of,  the 
improper  use  of  the  fact  that  there  is  publicity  ? — No, 
I  have  never  heard  of  it. 

617.  Now,  the  fourth  head  of  youi-  memorandum  is 
with  regard  to  any  suggestion  of  change  in  the  grounds 
of  divorce.  Perhaps  you  vriU  give  us  your  views  about 
that  ? — ^WeU,  the  principal  proposition,  as  I  under- 
stand, is  that  there  should  be  what  is  called  equality ; 
that  is  to  say,  that  the  husband's  adultery  should  be 
a  sufficient  cause  in  itself  to  entitle  the  wife  to  a 
divorce,  as  it  is  in  the  case  of  the  husband  with  the 
wife's  adultery.  I  do  not  agree  with  that.  And  here, 
again,  I  am  speaking  upon  a  subject  that  I  do  not 
care  much  to  speak  about  in  public,  but  I  have  to 
speak  about  it  in  this  connection.  I  do  not  think  that 
an  act  of  adultery  on  the  part  of  a  man  has  anything 
like  the  same  significance  that  an  act  of  adultery  on 
the  part  of  a  woman  has ;  and  most  men,  I  think,  or 
all  men,  know  it  perfectly  well.  An  act  of  adultery 
on  the  part  of  a  man  may  be  more  or  less  accidental. 
Very  frequently,  at  all  events  (I  am  not  talking  about 
continuous  adultery,  or  adulteiy  accompanied  by  in- 
dignity to  the  wife  or  anything  of  that  sort),  an  act 
of  adultery  on  the  part  of  a  man  is  not  inconsistent 
with  his  continued  esteem  and  love  for  his  wife.  Some 
people  may  say  differently,  but  I  do  not  agree  with 
them.  Whereas  an  act  of  adultery  on  the  part  of 
a  woman,  in  my  opinion,  is  quite  inconsistent  with 
continued  love  and  esteem  for  the  husband.  It  is  a 
subject  in  which  people  may  have  different  views,  but 
that  is  my  view. 

618.  Would  you  make  any  difference  if  the  husband's 
acts  were  continuous  ? — Oh,  certainly ;  I  have  said  so 
here,  "  except  in  cases  where  the  adultery  is  continuous, 
"  and  committed  in  circumstances  of  open  indignity  to 
"  the  wife." 

619.  But  that  "and,"  I  rather  gather  from  what 
you  say,  should  be  "  or  "  ?— WeU,  I  thought  about  that 
when  I  was  wi-iting  it.  I  am  not  sure.  I  know  of 
cases — and  you  must  have  heard  of  them — where  the 
husband  brings  into  the  house  the  woman  with  whom 
he  commits   adultery.     I  call   that  a  case   where   his 
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conduct  is  absolutely  inexcusable,  and  I  should  give 
the  woman  the  right  to  a  divorce  in  such  a  case. 

620.  The  case  which  was  passing  through  my  mind, 
which  I  am  siu'e  you  have  met  with  as  I  have  many 
times,  is  where  the  man  has  two  establishments.     There 

is   no  open  indignity,  but ? — Well,    the  example 

that  you  suggest  clears  away  a  good  deal  of  my  doubts. 
If  a  man  keeps  a  double  establishment,  making  his 
adultery  continuotis,  I  think  the  wife  ought  to  get  a 
divorce  from  him. 

621.  Then  with  regard  to  two  other  causes  that 
have  been  mentioned;  cruelty  and  desertion.  What 
do  you  suggest  about  those,  having  regard  to  the 
husband  or  the  wiie  ? — Well,  the  moment  you  get  to 
the  question  of  cruelty  you  want  a  definition.  Ton 
know  that  the  same  story  of  cruelty  may  be  told  by 
the  husband  and  the  vrife  in  such  a  way  as  to  create 
quite  different  impressions,  and  it  is  difficult  to  know 
what  cruelty  is.  It  depends  very  much  on  the  mind 
of  the  man  who  is  trying  the  case. 

622.  Put  a  case  where  it  was  clear  in  the  mind  of 
anybody  trying  it  that  the  conduct  was  such  as  to 
render  it  unsafe  ? — Well,  I  should  ask  the  question, 
is  it  continuous  ? 

623.  Well,  I  am  assuming  that  ? — If  the  cruelty  is 
continuous,  and  if  it  is  real  (I  am  assuming  the  cruelty 
to  be  the  cruelty  of  the  husband,  of  course),  the 
woman's  life  must  be  made  unbearable,  and  I  do  not 
think  a  woman  under  those  circumstances  should  be 
compelled  either  to  remain  his  wife  or  to  live  with 
him. 

624.  Then  with  regard  to  desertion.  I  want  to 
draw  attention  specifically  to  this,  because  there  will  be 
some  evidence  about  it,  I  believe.  In  the  present  day 
you  get  this  class  of  case  of  desertion.  A  man  or 
a  woman,  as  the  case  may  be,  proceeds  off  to  America 
or  the  colonies,  or  some  other  country  (chiefly  America 
or  the  colonies)  and  is  never  heard  of  again,  and  the 
possibility,  at  all  events,  is  that  they  have  started  a 
separate  estabhshment,  but  it  is  not  capable  of  proof. 
My  wish  is  to  know  what  your  view  would  be  about 
cases  of  desertion  of  that  kind,  where  practically  the 
respondent  is  dead  to  the  petiticmer  ? — Well,  as  you. 
Lord  Gorell,  know  very  well,  if  a  man  who  is  bound  by 
a  contract  conducts  himseK  in  such  a  manner  that  he 
evidently  does  not  intend  to  abide  by  the  terms  of  the 
contract,  the  other  party  can  treat  the  contract  as 
broken  and  sue  for  damages.  I  should  say  if  a  man 
deserts  his  wife  in  such  circumstances  as  to  lead  the 
court  to  the  conviction  that  he  intends  never  to  come 
back,  the  wife  then — or  the  husband,  as  the  case  may 
be — ought  to  be  entitled  to  relief  by  divorce. 

625.  This  class  of  case  was  so  prevalent  in  the  cases 
I  tried.  An  everyday  case  was  that  a  man  or  woman 
deserted  to  America  or  Canada,  or  Australia  in  some 
cases,  and  only  in  those  which  were  traceable  (only 
those  could  come  before  the  court  as  the  adultery  had 
to  be  proved)  some  years  after  they  succeeded  in 
proving  that  there  was  another  establishment  in 
America.  There  are  many,  many  cases  where  that 
cannot  be  proved ;  they  are  lost  in  some  of  the  great 
cities  of  America.  I  remember  one  case  where  the 
man  had  the  impudence  to  write  home  that  he  was 
very  happy ;  had  a  new  wife  and  a  new  home  and  new 
children,  and  wanted  to  know  how  she  was  going  on ! 
If  he  had  not  done  that  she  could  not  have  proved  the 
adultery.  But  the  class  of  case  in  my  mind  when 
I  asked  the  question  was  where  the  respondent  has 
gone  and  cannot  be  traced.  Then  as  to  crime.  I 
should  like  your  view  upon  that.  The  sort  of  sugges- 
tion which  one  gathers  from  the  foi-eign  codes,  and 
from  some  witnesses  who  will  come,  is  that  if  there  is  a 
sentence  exceeding  a  certain  time,  svich  as  for  life  or 
twenty  years,  or  whatever  it  may  be,  it  practically 
terminates,  so  far  as  living  together  is  concerned,  the 
married  life.  I  should  like  to  know  whether,  in  your 
opinion,  there  should  be  any  ground  for  divorce  in  such 
a  case  ? — Well,  I  should  say  yes  to  that.  Of  course,  it 
is  a  matter  to  be  thought  about  carefully,  and  the 
crime  ought  undoubtedly  to  be  followed  by  a  very  long 
punishment  to  justify  divorce ;  because  my  opinion  is 
that  if  people  are  married  the  mere  fact  that  one  of 
them   falls   into   evil   courses   ought   not   in   itself   to 


justify  a  divorce;  as  I  think,  and  say  in  my  note,  it 
increases  the  obligation  on  the  other  party  to  look  after 
the  delinquent. 

626.  Then  the  last  head  with  regard  to  divorce  in 
your  note  is  lunacy  ? — Yes. 

627.  I  should  like  youi-  views  about  that.' — lean 
state  them  quite  shortly.  I  think,  as  far  as  possible, 
before  any  relief  is  granted,  the  lunacy  ought  to  be 
found  to  be  permanent.  I  think  it  ought  to  occur  in 
early  married  life.  I  mean  to  say  if  people  had  been 
married  for  15  years  or  so,  that  is  to  say,  if  their  young 
days  had  been  passed  in  the  married  state  in  the 
ordinary  way,  the  fact  that  at  the  end  of  15  years,  or 
some  time  like  that,  one  of  them  becomes  a  lunatic 
ought  not  to  be  a  reason  for  a  divorce  at  all.  Whereas 
in  a  case  which  I  need  not  mention  (we  all  know  of  it) 
the  lunacy  happens  within  a  few  months,  or  a  few  days 
even,  of  the  marriage,  and  when  the  people  are  young, 
then  I  think  the  reUef  ought  to  be  granted. 

628.  I  daresay  you  know  it  has  been,  I  think, 
decided  that  even  if  lunacy  exists  at  the  time  of  the 
marriage,  provided  it  is  such  as  not  to  affect  capacity 
to  contract,  there  is  no  reason  for  a  divorce  ? — I  know  ; 
and  when  lunacy  is  permanent  and  exists  either  at  the 
time  of  the  marriage  or  arises  in  the  early  days  of  the 
marriage,  then  I  think  there  ought  to  be  relief. 

629.  I  think  that  was  the  last  point  you  dealt  with ; 
but  you  also  deal  with  the  case  of  habitual  and  hopeless 
drunkenness  ? — I  regard  that  as  a  species  of  lunacy. 

630.  Then  the  last  matter  but  one  that  your  proof 
deals  with  is  the  question  of  the  power  of  the  court  to 
forbid  marriage  after  the  decree  ? — To  prevent  the 
incriminated  parties  marrying. 

631.  Tes  ? — Well,  I  think  I  may  be  wrong  about  it. 
I  had  the  advantage  of  talking  to  Lord  Guthrie  about 
it  yesterday.  I  think  the  Scotch  law  is  a  good  one  ; 
but  I  begin  to  hesitate  about  it  when  I  am  told,  as  I 
was  yesterday,  that  though  the  law  is  so  in  Scotland,  it 
is  never  in  fact  put  in  force.  I  did  not  know  that ;  I 
thought  it  was. 

(Chairman.)  We  will  hear  it  from  Lord  Salvesen. 
But  is  it  correct  that  in  Scotland  the  court  has  power 
to  order  that  the  incriminated  parties  should  not  be 
allowed  to  marry  ? 

(Lord  Guthrie.)  It  stands  on  the  Act  of  1600,  which 
says  that  when  the  name  of  the  incriminated  person  is 
entered  in  the  decree  of  the  court,  marriage  is  pro- 
hibited; but  in  order  to  evade  that  the  old  practice 
was  to  conceal  the  name  and  say  the  name  was  not 
known.  The  practice  now  is  not  so,  but  the  judge, 
except  in  one  case  that  I  know  of,  never  orders  the 
name  to  be  put  in  the  decree. 

(Chairman.)  That  is  to  say,  the  law  is  treated  as 
not  operative. 

(Lord  Guthrie.)  Tes ;  I  know  of  one  case  where  a 
living  judge  put  it  in  force  ;  he  thought  the  case  was  a 
fit  one  in  the  circumstances. 

632.  (Chairman.)  You  think  from  your  note  that 
that  power  is  a  reasonable  one  ? — Yes,  I  think  so ;  I 
think  it  would  deter  people  from  misbehaving  them- 
selves. 

633.  Do  you  think  it  would  lead  to  hardship  in 
certain  cases  ? — Well,  I  do  not  think  so.  I  have  very 
little  pity — I  ought  to  have,  I  daresay,  but  I  have 
very  little  pity  for  married  people  who  ,  commit 
adultery.     I  do  not  approve  of  them  getting  married. 

634.  There  are  so  many  cases  one  might  have  to 
consider  where,  for  instance,  adultery  has  been  com- 
mitted, say,  by  a  man  with  a  girl  who  did  not  know  he 
was  mai-ried  ?— Oh,  yes;  that  is  just  why  I  should 
want  the  discretion  with  the  com-t.  The  court  would 
not  (or  I  hope  not)  prevent  the  man  doing  what  he 
ought  to  do — marrying  the  girl. 

635.  I  thought  it  necessary  to  draw  attention  to 
that,  because  as  worded  the  memorandum  is  perhaps  a 
little  wider  than  you  mean?— "Give  the  court  the 
power  to  forbid  "  ;  I  mean  discretion.  I  do  not  mean 
more  than  that.  Putting  the  instance  you  put  the 
court  clearly  ought  not  to  exercise  the  power. 

636.  That  is  covered  by  the  discretion  ? — Yes. 

637.  Then  the  last  point  in  your  proof  is  as  to  dis- 
cretion to  grant  a  judicial  separation  though  the  -nife 
has  committed  adultei-y.     I  think  you  have  more  or  less 
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dealt  with  that  ? — I  have  dealt  with  that.  I  should  like 
to  say  I  have  been  through  the  conclusions  or  recom- 
mendations made  l>y  Sir  John  MacdoneU  yesterday,  and 
subject  to  what  I  have  said  (I  differ  from  him  in  some 
matters)  they  appear  to  me  to  be  all  excellent. 

_  638.  Might  I  ask  on  that  more  particularly— the 
point  he  brought  out  as  to  the  judge  having  the  power 
to  see  the  parties  prior  to  proceedings  going  far,  and 
endeavouring  to  effect  a  reconciliation.  There  is  no 
power  to  do  that  at  present,  except  voluntarily.  Do 
yon  suggest  that  would  be  a  useful  provision? — Un- 
doubtedly. That  is  one  of  his  recommendations ;  I 
have  not  touched  upon  it  at  all,  but  I  have  no  doubt  at 
all  that  every  effort  ought  to  be  made  to  bi-ing  the 
pai-ties  together  again ;  and  though  I  agree  with  him 
that  in  many  cases  it  would  be  unsuccessful,  it  might 
be  successful  in  some,  and  the  fact  that  it  was  successful 
in  a  few  would  justify  the  whole  machinery. 

639.  That  you  would  suggest,  I  suppose,  should  be 
exercised  by  the  judge  ? — Tes. 

640.  With  the  parties,  without  anybody  else  ? — Tes. 
I  think  you  must  have  known  of  cases,  in  your  long 
experience,  where  you  have  been  able  to  do  it. 

641.  Well,  unfortunately  in  our  present  practice,  we 
come  to  it  too  late  in  the  day.  1  am  speaking  of  a 
power  at  the  very  institution  of  the  proceedings  V — That 
is  when  the  power  ought  to  be  first  exercised,  I  think, 
and  the  power  ought  to  continue  up  to  the  very  end ; 
attempts  ought  to  be  made  to  the  very  end. 

(Chairman.)  I  think  that  exhausts  all  I  have  to  get 
from  you  on  your  proof.     Thank  you  veiy  much. 

642.  (Mr.  Bufus  Isaacs.)  Fu'st  of  all,  when  you 
were  speaking  of  misconduct  by  the  petitioner  in  a  suit, 
were  you  drawing  any  distinction  in  your  mind  between 
misconduct  before  the  decree  nisi  and  between  the 
decree  nisi  and  the  decree  absolute;  or  would  yoioi' 
observation  apply  equally  to  both  periods  ?  I  am  speak- 
ing of  the  discretionary  bar  ? — I  know  exactly  what  you 
are  talking  about.  I  think  it  would  apply  to  either ; 
before  the  decree  nisi  or  between  the  decree  nisi  and 
the  decree  absolute. 

643.  And,  in  your  view,  should  there  be  any  greater 
latitude  in  the  exercise  of  the  discretion  of  the  judge  ? 
— Between  the  two  cases  ? 

644.  Tes  ;  and  particularly  the  period  between  the 
decree  nisi  and  absolute  ? — 1  do  not  think  so. 

646.  In  youi-  view,  it  should  make  no  difference  ? — I 
do  not  think  it  should. 

646.  Would  you  mind  j>ist  recurring  for  a  moment 
to  the  earlier  part  of  your  evidence  about  the  court. 
According  to  what  you  have  told  us,  in  your  view, 
cheapness  could  be  attained  without  i-emoving  the  cases 
from  the  jurisdiction  of  the  High  Court  ? — To  a  large 
extent. 

647.  Almost  to  the  same  extent,  if  not  entirely  to  the 
same  extent,  as  if  the  cases  were  conducted  iu  the 
county  court  ? — 1  think  so. 

648.  The  chief  expense,  of  course,  in  the  litigation 
would  be  bringing  the  witnesses  ? — Tes.  I  suggested 
a  means  of  avoidnig  having  to  bring  the  witnesses  to 
London.  Tou  know  quite  well  that  where  there  are 
charges  of  cruelty  and  adultery  coiToborative  evidence 
is,  as  a  rule,  requu-ed  by  the  court.  A  gi-eat  deal  of 
that  evidence  might  be  taken,  I  think,  either  by  affidavit 
or  in  the  way  I  suggested — by  deposition  before  the 
ofiicer  in  the  county  coui-t  or  the  stipendiary  magis- 
trate. 

649.  I  suppose  that  would  involve  this,  in  your  view, 
that,  suppose  corroborative  evidence  was  given  in  the 
county  court  before  either  the  judge  or  one  of  the 
officials,  according  to  the  views  you  have  expressed-— 
suppose  there  was  an  affidavit  made  corroborating  in 
some  particulars  the  evidence  of  cruelty ;  if  it  was 
desired  to  cross-examiue  upon  that  evidence,  of  course 
some  means  would  have  to  be  found  to  allow  it  ? — 
Oh,  yes. 

650.  It  would  be  quite  impossible  to  aUow  affidavits 
to  be  used  without  cross-examination  ? — If  it  was 
objected  to,  certainly. 

651.  Tes,  I  am  applying  the  experience  which  you 
and  Lord  GroreU  know  so  well  on  the  affidavit  evidence 
which  is  sometimes  used  as  is  so  useful  in  a  commercial 


(Chair iiKdi.)  Would  you  ask  if  that  observation 
applies  to  defended  as  well  as  undefended  ? 

(Mr.  Bufus  Isaacs.)  I  thought  Sir  John  was  apply- 
ing it  to  undefended. 

(Witness.)  May  I  say  in  that  connection  that  very 
frequently  in  iindefended  cases  where  there  is  no  cross- 
examination  the  evidence  is,  by  leave  cf  the  court, 
taken  by  affidavit.  For  instance,  supposing  the  adultery- 
has  been  committed  in  Hong  Kong,  or  some  distant 
part  of  the  earth,  the  petitioner  applies  to  the  court 
for  leave  to  prove  the  case  by  affidavit,  and  the  leave 
is  granted,  because  of  the  obvious  inconvenience  of 
proving  it  in  any  other  way.  That,  of  course,  would  not 
apply  to  a  defended  case. 

662.  Do  I  understand  the  difficulty  with  regard  to 
the  expense  and  the  practice  would  only  arise  in  the 
defended  cases  ? — Tes. 

663.  Because  in  the  undefended  cases  you  think 
there  is  already  sufficient  power  to  do  it  ? — I  think  so. 
And  then  in  the  defended  cases  I  think  the  court  might 
have  jurisdiction  to  remit  the  case  if  the  coui-t  thought 
it  could  be  conveniently  and  properly  ti-ied  at  the 
assizes  or  the  cormty  court. 

654.  When  you  said  that,  you  said  it  rather  with 
regard  to  the  intervention  of  the  King's  Proctor  ;  but 
you  did  mean  that,  did  you  ? — Certainly ;  I  thought  I 
made  the  statement,  not  merely  with  reference  to  the 
King's  Proctor's  intervention,  but  to  the  trial  of  a 
divorce  suit  itself. 

656.  I  thought  that  was  what  you  meant — that 
there  should  be  power  to  remit  to  the  county  court 
within  certain  limits,  just  as  there  is  now  power  to  remit 
ordinary  actions  of  debt,  and  so  on  ? — Tes,  where  it  is 
more  convenient,  and  the  position  of  the  parties  is  not 
such  as  to  justify  the  retention  of  it  in  the  High 
Court. 

656.  I  want  to  follow  this  out,  because  it  seems 
important  on  the  suggestion  of  conferring  jurisdiction 
on  the  county  coui-t.  I  want  to  see  how  far  we  could 
attain  the  end  of  cheapness  if  the  cases  were  kept  in 
the  High  Court.  In  the  undefended  cases  you  say 
there  is  power.  Is  that  power  under  any  special  rule 
or  statute  to  take  it  by  affidavit  ? — It  is  general  practice. 
Whether  it  is  the  practice  embodied  in  printed  rules  I 
cannot  tell  you,  but  it  is  the  practice  in  cases  where  it  is 
inconvenient  to  get  the  evidence  in  an  undefended  cause 
by  producing  the  witness,  to  permit  the  evidence  to  be 
given  by  affidavit.  Of  coiu-se,  you  nearly  always  have 
the  petitioner  in  court. 

657.  Tou  nearly  always  have  him  called  before  you  ? 
— Him  or  her,  as  the  case  may  be.  It  is  very  seldom 
that  the  petitioner  does  not  appear. 

658.  Of  course,  it  occurs  to  me  (I  speak  with 
diffidence  to  you  after  your  observation  about  it)  that 
the  danger  of  this  course  would  be  that  if  you  intend 
to  continue  the  objection  of  collusion  you  really  have 
no  means  of  ascei-taioing  whether  that  affidavit  is 
,correct  or  not  ? — That  is  true. 

659.  Tour  danger  in  undefended  cases  of  collusion 
is,  as  I  think  you  pointed  out,  miich  greater  than  in 
the  defended  cases,  necessarily  ? — Oh,  certainly  it  is. 
It  is  only  an  impression  of  mine,  but  I  have  an 
impression  that  a  great  many  of  the  undefended  cases 
are  collusive.  I  cannot  prove  it,  but  that  is  my 
impression.  Of  course,  you  must  distinguish  between 
cases  where  both  parties  are  willing  there  should  be  a 
divorce  and  collusive  cases. 

660.  One  other  matter.  .  I  want  to  ask  you  about 
your  objection  to  the  county  court  suggestion.  1  do 
not  quite  follow,  Sir  John,  what  necessity  there  is  for 
the  standard  of  uniformity  to  which  you  have  referred  ? 
— Well,  what  I  think  is  this,  that  if  you  had  50 
tribunals  scattered  all  over  the  country  you  would  have 
Judge  Smith,  well  known  as  a  man  who  grants  a 
divorce  for  little  grounds,  and  Judge  Jones  as  a  man 
who  wiU  not  grant  a  divorce  in  any  circumstances  at 
all,  and  you  would  find  people  resorting  to  the  court 
of  the  one  man  and  the  court  of  the  other  man  as  it 
suited  them. 

661.  I  hesitate  to  suggest  it  to  you,  but  may  I  suggest 
that  that  is  a  condition  of  things  with  which  we  are 
not  unfamiliar  at  the  present  time  ? — Tes  ;  and  I  say 
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in  my  court  even,  there  is  not  imif  ormity,  as  there  are 
two  judges. 

662.  And  from  my  experience,  which  is  not  as  long 
as  yours  in  the  law,  that  always  has  been  so  ? — What 
has? 

663.  That  there  has  been  a  difference  in  views 
between  the  two  judges  who  try  divorce  cases  ? — Yes, 
but  I  think  it  is  far  more  desirable  there  should  be 
only  two  than  fifty. 

664.  But  if  you  have  two  standards,  and  aU  the 
cases  have  to  be  tried  by  one,  it  depends  on  whether  you 
get  before  an  easy  judge  or  a  difficult  judge  whether 
or  not  you  get  a  decree  ? — That  is  quite  true,  and  you 
must  take  what  I  said  subject  to  that  observation,  of 
course. 

665.  One  is  familiar,  of  coui'se,  with  the  fact  that 
an  attempt  is  made  to  get  a  case  before  a  particular 
judge,  because  it  is  known  that  before  one  judge  a 
decree  would  be  granted  when  the  other  judge,  who, 
perhaps,  takes  a  much  more  rigid  view  of  cruelty,  would 
not  grant  it  ? — Tes. 

666.  But  the  same  piinciple  of  law  applies  P — Tes, 
but  the  application  of  it  is  different. 

667.  Then  in  the  jury  cases  you  have  twelve  men 
who  constitute  a  jury? — The  bulk  of  the  defended 
causes  are  not  tried  with  a  jury.  I  think  I  am  right 
in  saying  that.  Lord  Gorell  would  know  better  than 
I  do.  I  say  the  bulk  of  the  defended  causes  are  tried 
before  the  court  alone. 

(Chairman.)  Tes,  juries  come  in  in  a  small  number. 

(Witness.)  And  when  once  you  get  a  question  of 
cruelty  in  the.  hands  of  a  jury  you  do  not  know  what 
is  going  to  happen.  They  disregard  all  directions  and 
give  theu'  verdict  (probably  quite  rightly)  according  to 
their  feelings. 

668.  (Mr.  Bufus  Isaacs.)  But,  supposing  you  had 
jurisdiction  in  the  coimty  court,  I  suggest  you  would 
not  prevent  either  one  of  the  parties  having  a  right  to 
trial  by  jui-y? — I  do  not  know;  I  have  not  thought 
about  that. 

(Chairman.)  Perhaps  Mr.  Isaacs  would  like  the 
figures. 

(Mr.  Bufus  Isaacs.)  Tes,  I  should. 

(Chairman.)  I  wiU  take  only  dissolution  cases.  In 
1907  the  total  of  dissolution  cases  was  631 ;  129  de- 
fended, 502  undefended.  There  were  59  before  a 
common  jmy  and  15  before  a  special  jury. 

669.  (Mr.  Bufus  Isaacs.)  1  am  much  obliged.  I  do 
not  want  to  pursue  that  except  to  ask  this.  In  your 
view,  then,  would  it  be  better  that  defended  cases  for 
divorce  should  be  tried  without  a  jury  ? — Well,  I  think 
so,  but  that  is  contraiy  to  the  view  of  a  great  many 
other  people. 

670.  May  I  ask,  as  a  last  question  upon  it,  is  that 
because  you  think  there  is  greater  difficulty  in  getting 
a  jury  to  apply  the  principle  of  law  to  the  particular 
facts  of  the  case  ? — Tes ;  they  cannot  apply  it  when 
their  feelings  are  moved  or  their  prejudices. 

671.  They  decide  upon  the  view  as  to  whether  the 
parties  ought  to  remain  together? — Tes. 

672.  That  is  your  experience  ? — They  may  be  right, 
perhaps ;  they  disregard  the  evidence  and  find  it.  It 
may  be  a  perfectly  righteous  finding,  but  one  which  is 
not  in  fact  in  accordance  with  the  evidence  which 
they  are  sworn  to  return  their  verdict  upon. 

673.  There  was  something  I  wanted  to  ask  you 
about  the  publication  of  reports  in  the  press.  Has  it 
ever  occurred  to  you  (I  am  speaking  now  with  deference, 
and  only  putting  it  as  a  suggestion)  that  there  might 
be  a  power  given  to  the  judges  who  were  trying  these 
particular  cases  to  deal  with  the  pubHcation  of  reports 
in  the  press  which,  in  their  opinion,  offend  against 
decency? — Ton  mean  by  that  a  power  to  forbid  the 
report  at  all  ?  It  would  be  quite  impracticable  to  ask 
a  judge  to  revise  the  report. 

674.  Tes,  I  do  not  suggest  that.  He  cannot  do 
that,  I  agree.  There  are  two  ways  of  doing  it.  One 
would  be  that  the  judge  would  have  the  power  to  forbid 
the  publication  of  certain  details.  I  am  not  suggesting 
that,  as  it  seems  very  difficult  in  practice  and  almost 
impossible.  But  what  I  wanted  you  to  deal  with  was 
this  suggestion,  that  suppose  the  reporter  of  a  paper 
has  offended  in  the  judge's  view  in  the  publication  of 


some  indecent  details  which  are  then  brought  before 
the  judge :  that  the  judge  should  have  some  power  of 
dealing  with  the  reporter  and  the  newspaper.  I  do  not 
mean  by  criminal  prosecution  ? — Do  you  mean  by  fine  ? 

675.  Either  by  fine  or  by  excluding  him  from  the 
court  ? — WeU,  I  think,  and  I  say  in  the  note  I  have 
made,  that  some  means  ought  to  be  taken  of  defining 
the  offence  to  begin  with.  The  offence,  I  think,  might 
be  defined  as  publishing  indecent  details ;  then  it 
would  have  to  be  left  to  the  court  to  say  if  that  offence 
had  been  committed  or  not.  Then,  I  think,  it  would 
be  a  very  good  thing  to  put  it  in  the  hands  of  the 
court  to  administer  some  sort  of  punishment;  a  fine 
would  be  better  than  anything  else ;  I  do  not  like 
sending  people  to  prison. 

676.  The  fact  that  there  was  some  function  by  the 
court  immediately  to  be  put  in  operation  against  the 
offender — the  reporter  or  the  proprietor — ^would  be 
sufficient  in  your  view  to  make  some  of  these  news- 
papers which  publish  the  spicy  details  much  more 
careful  ? — Tes ;  and  the  fact  that  the  newspaper  was 
pilloried  would  be  a  warning  to  others  and  prevent  a 
repetition  of  the  offence. 

677.  And  if  you  could  prevent  it  being  done  by  one 
or  two  of  those  who  are  the  chief  offenders,  you  would 
prevent  proximity  to  it  by  some  of  the  others  who  are 
trying  to  get  the  benefit  of  the  sales  ? — I  think  so. 

678.  Now  about  the  grounds  of  divorce.  I  do  not 
want  to  go  into  any  detail  with  reference  to  your  views 
about  equality,  but  I  do  not  quite  follow  what  you 
mean  by  something  you  said  on  this  part  of  your 
evidence.  Suppose  a  woman  estabhshed  by  evidence 
that  her  husband  at  times  leaves  her  and  commits  acts 
of  adultery,  not  what  I  may  caU  of  a  continuous 
character,  not  involving  the  keeping  of  a  separate 
establishment,  and  not  involving  the  heaping  of  any 
indignity  upon  her  such  as  bringing  the  adulterous 
person  into  the  house.  Am  I  making  my  question 
clear  ? — Oh,  quite, 

679.  Suppose  that  happens,  is  it  right,  in  your  view, 
if  the  woman  feels  very  keenly  what  has  happened,  and 
does  not  desire  any  longer  to  cohabit  with  her  husband, 
that  they  should  stOl  be  kept  together .'' — It  is  all  a 
question  of  degree,  in  my  opinion.  The  supposition  you 
make  is  that  the  man  is  more  or  less  continuously  com- 
mitting adultery,  and  that  she  knows  of  it.  The  con- 
tinuous adultei-y  would,  in  my  opinion,  justify  the 
woman  in  asking  for  a  divorce.  Tou  say  not  keeping 
an  establishment  with  another  woman  in  it,  but  never- 
theless more  or  less  continuous. 

680.  Well,  I  tried  to  draw  the  distinction.  I  admit 
there  is  some  difficulty  in  it ;  I  said  not  continuously 
doing  it,  but  I  intended  to  put  more  than  one  isolated 
act  ? — It  becomes  a  question  of  degree,  and  I  can  only 
say  the  court  would  have  to  determine  for  itself 
whether  the  adultery  was  of  such  a  character  as  to 
come  within  the  description  of  continuous — continuous 
as  distinct  from  what  I  call,  though  people  may  not 
understand,  accidental  adultery,  that  is  to  say,  adultery 
into  which  a  man  falls  when  he  is  not  sober,  or  some- 
thing of  the  kind. 

681.  Suppose,  for  instance,  as  the  result  of  an  act 
of  adultery  of  an  isolated  character  by  the  husband,  a 
child  is  bom  and  the  wife  knows  it ;  would  that,  in  your 
view,  make  any  difference  ? — No. 

682.  It  would  not? — I  do  not  think  so.  As  you 
put  it  in  that  bald  way,  I  should  say  no. 

683.  I  beg  pai-don  ? — In  the  way  in  which  you  put 
it— in  that  bald  way— that  a  particular  act  of  adultery- 
results  in  the  birth  of  a  child.  I  do  not  think  the  fact 
that  a  child  comes  into  the  world  should  justify  a 
divorce. 

684.  But  you  are  making  a  reservation  that  may  be 
accompanied  by  something  in  the  nature  of  indignity  ? 

685.  Or  of  some  offence  that  would  make  it  impos- 
sible for  her  to  live  with  him.  I  imderstand  your  view 
IS  that  you  would  allow  a  divorce  under  those  circum- 
stances ?— A  wise  wife,  in  my  opinion,  shuts  her  eyes 
to  her  husband's  mistakes. 

686.  That  must  depend  to  a  great  extent  on  the 
temperament  of  a  wife  ?— Tes,  it  does,  imdoubtedly. 

687.  And  the  age  ?— And  the  age. 
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688.  Suppose  you  have  the  case  of  a  wife  ;  of 
course,  any  act  of  adulteiy  entitles  the  husband,  what- 
ever has  happened,  to  divorce  her  ? — -Yes  ;  except  an 
act  of  adultery  which  is  conduced  to,  as  it  sometimes 
is,  by  the  misconduct  of  the  husband. 

689.  Yes,  which  would  be  an  answer  P — I  think 
there  should  be  cases  where  a  man  should  be  estopped 
from  setting  up  hia  wife's  adultery — estopped  alto- 
gether ;  and  though  the  court  may  have  to  deal  with 
the  question  in  the  interests  of  the  public,  the  court 
would  probably  not  insist  on  the  adultery  being  charged 
against  her  in  cases  where  the  husband  himself  was 
estopped  from  alleging  it. 

690.  That  brings  me  to  something  I  want  to  ask 
you  on  that.  Prom  the  experience  you  have  had  in  the 
court,  does  it  occur  to  you  the  practice  of  the  court 
makes  it  very  difficult  to  establish  any  such  defence  as 
that — the  defence  of  the  conduct  of  the  petitioner 
having  conduced  to  the  adultery  of  the  respondent  ? — 
Not  in  defended  cases.  I  think  you  generally  get  the 
whole  truth  in  a  defended  case. 

691.  And,  of  course,  the  court  takes  cognisance  of 
it,  whether  it  is  pleaded  or  not  ? — Yes. 

692.  Or  set  up  by  one  of  the  parties  or  not  ? — Yes, 
if  it  comes  to  the  knolewdge  of  the  court  it  is  sufficient. 

693.  It  is  still  very  difficult  to  establish  ? — Well,  it 
may  be.  I  am  speaking  of  the  case  I  refeiTed  to  just 
now  when  the  husband  had  been  misconducting  himseK 
with  a  servant  girl  in  the  house  under  the  eyes  of  the 
wife.  The  wife,  in  that  case,  did,  no  doubt,  commit 
adultery,  but,  in  my  opinion,  it  would  be  an  outrage  to 
blame  her  for  it.  She  was  in  such  a  state  of  despair 
and  grief,  and  for  aught  I  know  she  did  it  perhaps  for 
the  pui-pose  of  bringing  the  husband  back  to  her. 

694.  It  is  a  very  good  instance.  In  that  case  would 
you  bring  that  within  the  category  of  the  defence  or 
answer  that  that  was  conduct  by  the  petitioner  con- 
ducing to  the  adultery  of  the  respondent  ? — ^I  do.  I 
think  if  a  man  brings  his  mistress  into  the  house  he 
drives  the  woman  very  often  into  despair. 

695.  Did  you  yourself  so  determine  F  I  understand 
you  gave  a  decision  ? — No,  I  did  not.  I  intended  to 
have  the  case  argued  before  me.  The  wife  was  claiming 
a  judicial  separation  in  the  particular  case  I  am  talking 
about.  The  husband,  an  adidtei-er,  bringing  the  suit, 
the  wife  says,  "  I  admit  my  adultery,  but  you  the 
"  husband  have  committed  adultery,"  and  it  turns  out  to 
be  true,  so  that  the  husband  does  not  get  the  relief  he 
asks  for.  But  the  wife  has  counterclaimed  for  a 
judicial  separation.  It  was  said  to  me :  the  court 
cannot  grant  it  because  she  has  been  guilty  of  adultery. 
I  wanted  to  say  to  that :  true,  she  has,  but  it  is  adultery 
the  blame  of  which  is  imputable  to  the  husband  and 
not  to  the  wife. 

696.  That  was  reaUy  determining  the  question  of 
whether  you  should  exercise  your  discretion  to  grant  a 
decree  notwithstanding  the  misconduct  of  the  petitioner 
in  that  case — or  the  respondent  who  was  making  a 
counter  petition  ? — Yes. 

697.  That  is  what  that  amounted  to,  was  it  not  P — 
Yes,  that  is  what  it  amounted  to. 

698.  One  matter  I  want  to  ask  you  about  desertion. 
Have  you  ever,  in  your  experience,  come  across  the  class 
of  case  in  which  there  is  what  I  may  call  a  collusive 
desertion  ? — I  am  sure  I  have,  but  I  have  not  known  it. 

699.  You  have  not  had  the  material  on  which  to 
investigate  it  ? — No.  I  am  perfectly  convinced  I  have. 
There  is  a  suit  which  you  know  of  for  the  restitution  of 
conjugal  rights ;  I  am  quite  sure  that  in  a  great  many 
of  those  cases  the  desertion  is  all  arranged. 

700.  In  order  to  found  that  suit  and  gradually  get  a 
decree  P — ^In  order  to  get  a  preliminary  decree  of  resti- 
tution of  conjugal  rights  and  to  afBord  means,  later  on, 
of  getting  a  divorce. 

701.  I  was  rather  thinking  of  another  class  of  case 
where  the  wife  can  prove  adultery  against  the  husband, 
but,  of  course,  she  has  to  prove  either  desertion  or 
cruelty  (leaving  out  some  other  matters).  In  a  case 
where  she  cannot  prove  cruelty  and  there  has  been  no 
real  desertion;  what  I  suggest  what  happens  very 
often  is,  that  the  wife,  having  determined  not  to  live 
with  the  husband,  and  having  the  proof  of  adultery 


against  him  which  would  entitle  her  to  a  decree  of 
judicial  separation,  and  the  husband,  not  wishing  to 
live  with  his  wife,  and  both  of  them  really  being  desirous 
of  having  the  marriage  dissolved  so  that  each  might 
remarry — what  I  suggest  to  you  is  that  what  frequently 
happens  in  these  cases  of  a  wife's  petition  is  that  a 
letter  is  written  by  her  to  the  husband  inviting  him  to 
return,  and  the  husband  writes  a  letter  back  saying  he 
has  no  intention  of  returning,  and  upon  that  she  pro- 
ceeds with  her  suit,  having  got  what  she  thinks  is 
sufficient  evidence  of  desertion,  and  what  is  really  given 
for  the  purpose  of  putting  an  end  to  the  marriage. 
That  happens  constantly? — No  doubt.  That  is  done 
in  this  way.  If  the  husband  is  guilty  of  adultery  that 
in  itself  does  not  entitle  her  to  a  divorce.  But  he 
wants  her  to  get  a  divorce,  and  she  wants  to  get  it ;  so 
he  gets  her  to  write  a  letter  saying,  "  Oome  back  to 
me  "  ;  and  he  writes  a  letter  (which  they  know  wiU  be 
wi'itten)  saying,  "  I  won't "  ;  and  thereupon  she  files  a 
petition  for  restitution  of  conjugal  rights  on  those  two 
letters ;  and  then  an  order  is  made  that  he  return  to 
cohabit  with  the  wife  within  14  days.  If  he  does  not 
do  that,  that  constitutes  desertion,  and  then  she  can  file 
her  petition,  and  say,  "  Now  he  has  deserted  me  and 
"  committed  adultery." 

702.  I  was  suggesting,  rather,  does  not  it  seem  a 
pity  that  all  that  sort  of  device  should  have  to  be 
resorted  to  P  If  there  was  once  adultery  proved  by  the 
wife  against  the  husband,  and  both  parties  were  willing 
that  the  marriage  should  be  dissolved,  do  you  see  any 
objection  ? — No,  I  see  no  reason  why  this  suit  for 
restitution  of  conjugal  rights,  which  is  expensive  and 
which  takes  place — ^I  do  not  know  why  in  those  oases 
it  should  be  resorted  to  at  all. 

703.  Would  not  that  result  in  this  :  that,  supposing 
the  woman  proves  adultery  against  the  husband,  she 
should  then  be  entitled  to  have  a  divorce,  provided,  it 
may  be,  that  the  parties  do  not  come  together  again 
within  a  certain  period? — I  think  what  you  mean  is 
this :  provided  that  it  is  also  clear  that  they  do  not 
intend  to  live  togethei'  again. 

704.  Certainly  ? — I  think  that  is  so.  At  present 
the  parties  would  have  to  wait  two  years  before  deser- 
tion within  the  meaning  of  the  law  could  be  proved. 
There  is  a  shorter  way  of  doing  it  by  this  proceeding  I 
have  talked  about. 

705.  Does  not  it  happen  sometimes  that  the  hus- 
band will  not  help  the  wife  to  get  a  divorce  though  he 
has  not  any  intention  of  living  with  her  again  ? — I 
daresay  there  are  such  cases,  but  if  so,  I  should  give  the 
court  power  to  give  a  divorce,  notwithstanding  that  the 
husband  will  not  help,  if  it  appears  clear  that  he  does 
not  intend  to  live  with  her  again. 

706.  I  was  thinking  of  the  class  of  case  one  has 
experience  of,  and  which  we  have  constantly  had  to 
advise  with  regard  to,  and  which  no  doubt  you  have 
had  to  advise  in  your  time  :  the  case  of  a  woman  who 
has  a  right  to  judicial  separation  on  the  ground  of  the 
adultery  of  her  husband,  but  who  is  not  in  a  position 
to  prove  either  desertion  or  cruelty,  but  who,  neverthe- 
less, has  made  up  her  mind  under  these  circumstances 
of  the  adultery  being  proved  against  the  husband  that 
she  will  not  live  with  him  again.  Now,  if,  as  I  under- 
stand you,  both  parties  are  willing  after  a  certain 
limited  period  of  time,  according  to  your  view,  not  to 
live  together  again,  and  that  the  marriage  should  be 
dissolved ;  you  would  agree  that  the  marriage  should 
be  dissolved,  as  I  foUow  you  P — -I  am  not  sure.  If  I 
have  said  that,  I  am  not  sure  that  I  meant  it ;  and 
I  am  not  sui-e  that  I  properly  understand  what  you 
mean.  There  must  be,  in  my  opinion,  desertion  by  the 
husband  as  weU  as  adultery  to  justify  the  obtaining  of 
a  decree,  but  what  constitutes  desertion  is  another 
matter.  If  the  court  is  satisfied  from  the  conduct  of 
the  husband  that  he  does  not  intend  to  come  back  at 
all,  I  see  no  reason  why  the  court  should  not  say  so, 
although  two  years  have  not  elapsed.  That  is  what 
I  mean. 

707.  That  is  what  I  meant.  But,  putting  the  con- 
dition that  both  parties  are  willing  the  marriage  should 
be  dissolved,  and  that  the  husband  has  no  intention  to 
return  to  the  wife  ? — Yes.     I  suppose  the  idea  of  the 
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law  is  tliat  two  years  gives  him  an  opportunity  of 
changing  his  mind,  and  it  may  be  that  it  is  desirable 
he  should  have  an  opportunity  of  changiag  his  mind ; 
but  I  assume  a  case  whei-e  the  court  is  absolutely 
satisfied  he  never  wiU  change  his  mind  ;  then  I  see  no 
reason  why  you  should  wait  two  years. 

708.  The  only  dif&oulty  I  feel  on  that  is  this.  Is 
there  any  distinction  between  that  and  saying  that  the 
coui't  should  have  power  to  grant  the  divorce  if  both 
the  parties,  after  proof  by  the  wife  of  the  adultery  of 
the  husband,  are  willing  and  anxious  that  the  marriage 
should  be  dissolved  ? — Well,  I  do  not  think  that  the 
mere  fact  that  they  are  both  willing  is  sufficient.  The 
court  ought  to  be  satisfied  that  there  is  no  hope  of 
them  coming  back  again.  I  think  people  change  their 
minds  sometimes. 

709.  Then,  the  point  as  between  the  suggestion  I 
make  and  your  view,  if  the  court  is  once  satisfied  that 
the  parties  really  will  not  come  together  again,  you 
agree  ? — Tes  ;  if  satisfied  they  wiU  not  come  together 
again. 

710.  Now,  one  question  about  crime.  You  spoke, 
in  answer  to  the  Chairman,  about  a  very  long  period  ? — 
Tes. 

711.  I  only  want  to  get  your  view  as  to  what  you 
mean  by  that.  We  have  a  number  of  suggestions  in 
the  proofs  that  are  before  us,  and  in  the  codes  of 
foreign  countries,  which  you  may  express  quite  roughly 
as  crime  involving  and  caiTying  with  it  a  sentence 
which  is  inflicted  of  five  years'  penal  servitude.  Would 
that  come  within  your  expression  of  a  very  long  period  F 
— Well,  I  cannot  tell  you ;  I  have  a  sort  of  idea — sup- 
posing it  is  a  man  that  is  sentenced — ^that  it  would  be 
to  some  men  a  most  cruel  thing  to  know  that  the  con- 
sequences of  his  crime  included  the  fact  that  he  was  to 
lose  his  wife.  I  do  not  hke  the  idea  at  aU.  But  where 
the  term  of  imprisonment  or  penal  servitude  is  so  long 
that  the  woman,  being  a  young  woman,  can — we  will 
say — not  have  children  and  not  lead  the  life  of  an 
ordinary  woman  in  the  world,  then  I  should  say  she 
ought  to  be  entitled  to  the  relief. 

712.  It  would  amount,  I  suppose,  to  this — and  I 
only  put  it  forward  to  you  as  a  means  of  deahng  with 
it — ^that  there  should  be  a  power  in  the  court,  if  there 
is  a  sentence  we  wUl  say  of  not  less  than  a  certain 
period  (of  something  like  five  years'  penal  sei'vitude) — 
a  power  in  the  court  then  to  grant  a  decree  ? — Tes,  a 
discretion. 

713.  But  not  a  right  ? — I  quite  agree. 

714.  Now,  one  more  question.  Oases  come  befoi-e 
counsel  repeatedly  in  which  the  woman's  right,  on  the 
proof  of  the  adultery  of  the  husband,  is  merely  one  of 
judicial  separation? — Tes. 

715.  And,  in  response,  the  advice,  as  I  am  sure  you 
know,  is  very  often  given  that  the  remedy  is  not  worth 
having  ? — Tes,  quite. 

716.  And  1  suggest  to  you  that  the  remedy  of 
judicial  separation  is  really  worth  very  little  to  a  woman  ? 
— It  gives  to  the  wife  the  right  to  live  apart  from  her 
husband  and  to  get  from  him  support,  and  that  is 
important. 

(Chairman.)  And  the  custody  of  children  ? 
(Witness.)  And  the  custody  of  the  childi-en. 

717.  (Mr.  Bufus  Isaacs.)  Of  course,  the  right  to 
live  apart  from  him,  irrespective  of  an  order  upon  him 
for  alimony,  she  always  has.  I  do  not  mean  she  is 
in  exactly  the  same  position,  but  there  is  no  law  which 
compels  a  woman  to  live  with  her  husband  ? — No. 

718.  She  may  go  away  if  she  pleases  ? — There  can 
\ie  a  husband's  suit  for  restitution  of  conjugal  rights. 

719.  Which  under  those  circumstances  she  probably 
win  not  object  to  ? — Yes. 

720.  She  can  live  apart  from  him  if  she  likes  ? — Tes. 

721.  But  she  cannot  get  the  status  of  having  the 
custody  of  the  children  and  also  getting  an  order  of 
the  court  that  he  should  maintain  her  ? — No ;  and  those 
are  the  advantages  of  a  judicial  separation. 

722.  But  there  is  the  disadvantage  also,  is  there 
not,  supposing  she  has  obtained  a  judicial  separation, 
what  is  her  position  then  if,  for  example,  her  husband 
deserts  or  goes  abroad  and  lives  abroad  and  she  cannot 
get  the  money  from  him  ?     What  would  be  your  view 


then?  Supposing  she  has  an  order  against  him  for 
alimony  under  a  decree  of  judicial  separation,  in  order 
to  defeat  the  order  for  alimony  he,  as  sometimes  happens, 
goes  abroad  and  removes  his  goods  and  his  property  ? 
— Tes,  that  not  infrequently  happens. 

723.  Particularly  if  there  is  a  case  of  some  other 
woman  in  the  matter  ? — Well,  I  think  the  answer  is 
this  :  that  if  he  leaves  the  country  in  such  circumstances 
as  to  show  that  he  does  not  intend  to  come  back  she 
should  then  be  entitled  to  a  divorce. 

724.  It  would  come  within  what  you  have  said 
before,  that  is,  the  court  was  satisfied  that  he  meant  to 
keep  away  from  her  and  never  return  ? — Tes,  that  she 
should  then  get  a  divorce. 

(Mr.  Bufus  Isaacs.)  Deahng  with  it  as  you  would 
very  much — ^drawing  inferences  from  facts  as  you  would 
in  questions  of  domicile,  when  there  is  the  iatention 
not  to  retiu-n. 

725.  (Mr.  Spender.)  I  should  like  to  ask  a  question 
as  to  the  publication  of  reports.  Do  I  understand 
that  the  kind  of  procedure  you  contemplate  would  be 
analogous  to  contempt  of  court  ? — Tes. 

726.  A  summary  proceeding  ? — Tes ;  the  expression 
you  use  is  quite  near  enough. 

727.  It  would  be  put  into  operation  by  the  judge  ? 
—Tes. 

728.  And  not  by  the  Public  Prosecutor  or  a  common 
informer  ? — I  thiuk  not.  I  think  it  would  be  far  better 
done  by  the  judge,  who,  if  he  is  a  sensible  man,  will 
not  take  notice  of  slips  and  will  take  notice  of  serious 
matters. 

729.  How  would  that  operate  ?  The  judge  would 
wait  till  the  offence  is  committed,  and  the  next  day  or 

the  day  after,  of  his  own  motion •  ? — Tou  are  asking 

me  now  about  procedure  ? 

730.  Tes  ? — Whether  it  would  be  desirable  to  have 
some  public  officer  to  briag  the  matter  before  the  com-t 
or  leave  it  to  the  chance  of  the  judge  seeiag  the  matter, 
I  do  not  know.  I  should  say  the  former.  Take  myseK, 
for  instance.  I  say  I  never  see  any  iudecent  reports  in 
the  papers  I  read,  but  that  they  exist  in  other  papers  I 
am  satisfied.  I  should  never  know  of  them  unless 
I  was  informed  of  them,  therefore  I  thiuk  the  matter 
ought  to  be  brought  to  the  knowledge  of  the  court  by 
some  official. 

731.  Then,  how  would  that  be  adjusted  to  the 
present  law  of  privilege,  we  wiU  say  ? — Tou  see,  as  the 
law  stands  at  present  any  newspaper  is  entitled  to 
publish  a  fair  report  of  what  takes  place  in  a  public 
court. 

732.  Tes  ? — That  is  quite  right,  and  this  would  be 
an  exception  grafted  upon  that. 

733.  Then,  is  it  yom-  view  that  the  reporter  should 
be  made  responsible,  or  the  editor?  That  is  a  very 
important  question  to  newspapers  ? — I  should  be  very 
much  disposed  to  make  both  or  either  responsible  ;  the 
reporter  for  making  copy  for  which  he  gets  paid 
and  the  editor  for  not  revising  it  before  he  puts  it  into 
his  newspaper. 

734.  In  that  case  the  editor  would  have  the  right  of 
receiving  a  full  report  from  the  reporter? Oh,  cer- 
tainly. There  is  no  reason  why  he  should  not  vsrite  it 
down  and  leave  it  to  his  editor. 

735.  But  in  that  case  the  reporter  ought  not  to  be 
made  responsible,  as  it  is  his  business  to  make  his  notes 
as  full  as  possible  ?— There  may  be  a  good  deal  in  what 
you  say  about  that ;  I  am  not  sure  that  you  are  not 
right— that  the  reporter  should  be  at  liberty  to  take  a 
note  of  everything  he  hears,  and  leave  the  responsibility 
to  his  pubhsher  and  to  his  editor.  I  am  not  sui-e  that 
you  are  not  right  about  that ;  I  think  you  are  right. 

736.  Of  course,  the  actual  case  is  that  the  repoi-ter 
sends  in  his  slips  (it  is  a  very  quick  business)  and  he 
cannot  tell  very  often ?— Tes,  I  thmk  you  are  right. 

737.  There  was  only  one  general  question  pertaining 
to  the  evidence  I  heard  that  I  should  like  to  ask  Tou 
say  on  the  proof  before  me  that  you  have  come  to  the 
conclusion  that  the  poor  man's  home  ought  not  to  be 
broken  up,  except  for  very  serious  reasons.  Have  vou 
any  ground  for  thinking  the  present  Act  of  Parliament 
IS  laxly  administered  in  that  regard  ?— No;  I  have  said 
I  have  made  mquu-ies  in  thi-ee  of  the  London  police 
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courts,  and  my  conclusion  is  that  the  Act  is  admirably 
administrated,  and  administered  in  tha.t  sense.  I  do  not 
know  whether  I  mentioned  it,  but  the  magistrates  are 
assisted  by  missionaries,  who  do  an  immense  amount 
of  good. 

738.  {Sir  George  White.)  Ju.st  one  or  two  questions. 
Do  you  think  the  court  would  be  placed  at  any  serious 
disadvantage  in  getting  at  the  truth  in  having  to  take 
affidavits  I'ather  than  oral  evidence  from  a  witness  ? — 
Well,  I  prefer  oral  evidence ;  but  there  are  occasions 
when  yoa  cannot  conveniently  get  it,  and  on  those 
occasions  you  must  take  the  best  you  can  get. 

739.  Tou  would  resort  to  affidavits  only  in  extreme 
oases  to  save  expense  ? — -Tes  ;  I  do  not  like  them,  but 
sometimes  you  are  obliged  to  have  what  you  do  not 
like. 

740.  May  we  gather  from  the  answers  to  the  questions 
put  by  Mr.  Isaacs,  and  which  confirmed  your  first  evi- 
dence, that  you  still  approve  of  the  law  placing  what  a 
great  many  regard  as  equality  with  regard  to  sexes  on 
the  ground  of  adultery  ? — Tes,  I  have  no  doubt  about  it. 

741.  Then,  with  regard  to  sepai'ations ;  youarevei-y 
anxious,  as  I  think  anybody  who  has  to  administer  them 
would  be  anxious,  that  the  separation  orders  should  be 
rendered  more  difficult  rather  than  more  easy.  One  of 
the  frequent  cases  that  come  before  a  court  of  summary 
jurisdiction  is  the  cruelty  practised  by  a  husband  who 
is  said  by  the  wife  to  be  a  very  good  husband  except 
when  drunk? — Tes. 

74-2.  And  then  he  subjects  her  to  cruelties  of  a 
more  or  less  kind,  and  often  deprives  her  of  any  income 
at  the  end  of  the  week  ? — That  is,  unfortunately,  too 
true. 

743.  Would  you  regard  that  occurrence,  happening 
probably  two  or  three  times  a  month,  as  a  case  of  per- 
sistent cruelty  warranting  a  separation  ? — Now  you  are 
coming  to  a  question  of  degree,  and  I  object  to  expressing 
opinions  where  I  have  to  deal  with  questions  of  degree. 
I  cannot  do  it ;  I  must  have  each  particular  case  before 
me  and  see  the  circumstances. 

744.  I  only  wanted  to  get  your  view  as  to  what  you 
think  persistent  cruelty  is  ? — But  I  say  this  ;  if  we  got 
rid  of  drink — as  I  think  one  of  the  members  of  this 
Commission  has  said  before — ^the  doors  of  the  Divorce 
Court  might  almost  be  closed. 

745.  {The  Archbishop  of  York.)  I  should  like  for  one 
moment  to  go  back  to  the  general  observation  at  the 
beginning  of  your  notes.  Sir  John.  May  I  take  it  the 
evidence  you  have  given  is  stiU,  in  your  judgment, 
governed  by  the  expression  of  your  opinion  that,  in 
youi-  experience  in  the  court  over  which  you  preside, 
the  advantages  of  divorce  to  the  rich  are  so  question- 
able that  you  do  not  care  to  extend  it  too  much  to  the 
poor  ? — I  have  not  been  asked  about  that.  I  have 
doubts  as  to  the  desirabiUty  of  divorce  at  all.  I  heard 
some  questions  yesterday,  when  your  G-raoe  was  not 
present,  about  the  happy  condition  of  Scotland.  They 
were  questions  which  assumed  the  happiness  of 
Scotland,  but  I  am  not  sure  that  Ireland,  which  has  no 
divorce  law,  is  not  just  as  happy  as  we  are  here.  How- 
ever, that  is  a  matter  of  opinion. 

746.  I  think  I  m.ay  also  take  it  that  the  inequality 
that  exists  with  regard  to  the  facilities  for  divorce  is,  in 
your  judgment,  not  primarily  due  to  the  difficulty  in 
expense  but  to  the  desire  of  the  Legislature  to 
confine  the  consideration  of  this  class  of  cages  to  a 
select  and  highly  competent  tribunal  ? — I  think  so.  I 
think  it  is  desirable  to  keep  such  questions  before  the 
highest  court  that  you  can  get. 

747.  And  the  difficulty  of  expense  is  an  accident 
following  upon  that  position  ? — Tes  ;  and  an  accident 
which,  if  it  is  really  a  difficulty,  ought  to  be  removed  at 
the  expense  of  the  public. 

748.  Tou  were  speaking  about  the  danger  of  the 
different  standards  of  judgment  in  such  matters. 
Have  you,  vdth  regard  to  your  inquiries  about  the 
working  of  separation  orders,  had  any  impression  as 
to  the  great  variety  of  standard  which  is  adopted  even 
vrith  regard  to  separation  orders? — Tes,  I  have.  I 
have  had  very  little  personal  experience  of  the  working 
of  that  Act,  but  I  have  had  sufficient  experience  to 
know  that  the  views  of  stipendiary  magistrates   and 


magistrates  who  make  these  orders  differ  enormously. 
Some  magistrates  will  scarcely  make  an  order  at  all. 
Other  magistrates  will  make  them  on  the  slightest 
pretence.  That,  I  think,  is  a  misfortune,  but  it  is  a 
misfortune  that  it  is  difficult  to  avoid. 

749.  So  we  might  nifer,  if  su(/-h  a  variety  of 
standards  exists  with  regard  to  separation  orders,  they 
are  not  unlikely  to  exist  in  relation  to  divorce  ? — I  am 
satisfied  they  would. 

750.  Tou  will  forgive  my  ignoran(;.e  of  the  procedure 
of  your  court,  but  may  I  ask  this :  Even  with  regai-d 
to  undefended  cases  I  suppose  your  court  exercise- 
scrupulous  viligance  even  with  regard  to  these  unde- 
fended cases — as  to  evidence  tendered  P — I  do  not 
think  so.  We  do  our  best,  but  to  say  that  we  exercise 
scrupulovis  vigilance  is  to  attribute  to  us  a  virtue  which 
I  do  not  think  we  exercise. 

751.  But  it  is  a  virtue  to  which  you  aspire  ? — Oh, 
yes  ;  that  is  true. 

752.  None  of  us  can  do  more  than  that  ? — Tou 
know,  your  Grace,  these  cases  are,  as  the  Chairman 
has  pointed  out,  disposed  of  very  rapidly,  and  they 
must  be  disposed  of  i-apidly. 

753.  My  point  is  that  if  the  court,  with  its  long  and 
expert  experience,  detects  something  which  seems  to  be 
unsatisfactory,  it  would  be  in  a  position  to  call  atten- 
tion to  that  ? — I  think  so ;  and  with  reference  to  that 
question  I  think  this  observation  might  be  made  that 
the  detection  is  much  more  likely  to  take  place  in  a 
tribunal  which  is  continually  dealing  with  these  things 
than  in  a  county  coui-t,  where  the  cases  would  be 
comparatively  rare. 

754.  With  regard  to  your  suggestion  about  taking 
evidence  on  affidavit  in  local  courts ;  would  not  you 
agree  that,  specially  with  regard  to  these  questions 
(I  think  the  rest  of  your  evidence  showed  that),  an 
enormous  amount  of  the  value  of  the  evidence  depends 

upon  the  apparent  credit ? — The  demeanovu-  of  the 

witnesses  ? 

755.  The  demeanour  of  the  witness  ? — Undoubtedly. 
There  is  no  doubt  about  that. 

756.  And  specially  so  in  questions  of  this  kind? — 
Tes,  I  think  so. 

757.  So  that,  allowing  evidence  to  be  taken  on 
affidavit,  you  would  confine  to  most  exceptional  cases  ? 
— Very  exceptional  cases. 

758.  Then,  with  regard  to  the  question  of  whether 
misconduct  on  the  part  of  either  party  ought  to  bar 
either  from  the  legal  remedy  provided,  must  not  it  be 
exceedingly  difficult  for  any  court  to  estimate  what  is 
the  degree  of  misconduct  ? — I  think  so.  That  was 
another  reason  why  I  think  the  jurisdiction  ought  to 
be  confined  as  much  as  possible  to  one  court. 

759.  For  instance,  you  used  one  illustration,  I  think  : 
that  when  a  man  was  drunk  he  committed  an  act  of 
adultery  that  ought  not  to  be  visited  too  hardly  against 
him.  But  I  suggest  that  doing  that  in  di-unkenness 
might  sometimes  involve  most  painful  consequences  to 
his  wife's  health  ? — Oh,  of  course  it  might.  I  know 
what  you  mean.  And  if  it  did,  and  the  wrong  was 
inflicted  upon  the  wife  consciously  by  the  husband,  it 
would  constitute  serious  cruelty. 

760.  Would  it  be  possible,  in  your  judgment,  to  say 
that  any  amount,  or  any  character,  of  adultery  on  the 
part  of  the  husband  conduced  to  a  similar  act  on  the 
part  of  the  wife  ?  Would  not  all  that  it  is  possible  to 
say  be  that  it  might  excuse  an  act  on  the  part  of  the 
wife  ? — I  should  hke  to  see  that  the  law ;  I  am  not  sure 
that  it  is  the  law  at  present. 

761.  With  regard  to  publication,  do  I  understand 
your  suggestion,  after  the  questions  that  Mr.  Spender 
asked,  to  be  that  it  should  be  confined  to  some  statu- 
tory officer  to  call  the  judge's  attention  to  any  objec- 
tionable reports  ? — I  do  not  see  how  the  court  could  do 
it  of  its  own  motion. 

■  762.  But  would  it  be  possible  to  provide  a  statutory 
officer  of  the  court  to  call  the  judge's  attention  ? — ^I  do 
not  think  so, 

763.  Would  not  the  difficidties  of  which  you  speak 
with  regard  to  publication  of  undesirable  details  be 
enormously  increased  if  local  courts  wex-e  established 
which  were  frequented  by  the  reporters  of  local  news- 
papers ? — Well,  no  doubt  it  would. 
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764.  "Would  it  be  partly,  in  youi-  judgment,  the  reason 
why  these  details  are  not  published,  that  it  is  very 
expensive  to  send  full  reports  to  places  distant  from 
that  place  where  the  trial  was  heard  ? — I  think  that 
these  reports  are  very  frequently  put  in  the  paper  for 
merely  mercantile  purposes — to  sell  the  newspaper. 

765.  Would  not  the  publication  of  them  be  im- 
mensely increased  in  the  local  papers  where  the  reporters 
woidd  send  written  reports  instead  of  telegraphing 
them  ? — 1  do  not  think  that  they  do  telegraph  much. 
Mr.  Spender  knows  more  about  that. 

766.  My  suggestion  is  that  details  are  only  sent 
now  in  the  press  ? — The  local  press  P 

767.  Yes,  of  what  may  be  called  iUustrious  cases  ? 
—Yes. 

768.  But  do  not  you  thiak,  if  aU  over  the  country 
there  were  local  tribunals  before  which  local  persons 
were  appearing  ia  matters  of  this  kind  which  attract 
so  much  curiosity,  the  local  newspapers  would  inevitably 
be  filled  to  a  degree  that  is  not  the  case  now  ? — That 
may  be. 

{Mr.  Spender.)  In  local  cases  they  report  them  very, 
very  fully.  Telegraphing  is  very  cheap ;  it  does  not 
make  much  difference. 

769.  (The  Archhislwp  of  York.)  With  regard  to  the 
grounds  of  divorce ;  with  regard  to  desertion,  would 
not  what  you  suggest  tend  very  largely  to  collusive 
desertion  ? — Well,  I  think  at  present  there  is  a  great 
deal  of  collusive  desertion — desertion  which  is  merely 
formal  for  the  purpose  of  laying  the  foundation  for 
a  suit  for  divorce. 

770.  Would  not  it  be  exceedingly  difficult  for  any 
court  to  judge  as  to  what  evidence  constituted  an 
obvious  desire  of  the  party  not  to  return  ? — Oh,  no 
doubt  it  is. 

771.  And  would  not  it  be  trae  to  say  that  if  parties 
knew  that  with  a  little  skilful  arrangement  they  could 
make  it  apparent  that  they  did  not  intend  to  live 
together,  they  would  readily  arrange  desertion  ? — Well, 
that,  of  course,  is  true,  and,  unfortunately,  collusion  is 
very  easily  possible,  and  not  easy  to  detect. 

772.  Do  not  you  think,  in  your  judgment,  that  would 
be  most  likely  to  arise  in  the  early  years  of  matrimony, 
when  questions  of  differences  of  temperament  had  not 
been  adjusted? — Yes,  1  think  so,  and,  speaking  for 
myself  sitting  as  a  judge,  I  should  not  be  at  all  hasty 
in  coming  to  a  conclusion  that  there  was  a  real  intention 
to  live  apart  on  the  part  either  of  the  husband  or  the 
wife. 

773.  With  regard  to  crime.  You  think  it  might  be 
possible  to  allow  divorce  in  a  case  where  the  husband, 
say,  was  convicted  for  some  prolonged  period  of 
punishment  ?  But  would  your  judgment  be  that  the 
mere  record  of  the  sentence  .should  entitle  the  wife  to 
divorce  ? — No. 

774.  You  would  leave  it  to  the  court  to  go  into  all 
the  circumstances  ? — Certainly.  As  I  said,  I  think  it 
would  be  in  many  cases  a  most  cruel  thing  to  add  to  a 
man's  punishment  the  parting  of  himseK  from  his  wife 
and  children. 

775.  Is  there,  in  your  judgment,  any  period  of  time 
which  would  justify  a  man's  being  deban-ed  the  oppor- 
tunity of  returning  to  his  own  home  ? — 1  should  say  if 
a  man  is  sentenced  to  penal  servitude  for  life,  which 
means  20  years,  that  in  those  circumstances  it  would 
not  be  improper  for  the  wife,  if  she  desired  it,  to  come 
to  the  court  and  say,  "  Give  me  a  divorce." 

776.  Even  if  in  the  original  circumstances  there 
were  many  reasons  tending  to  mitigate  the  severity  of 
the  moral  judgment  on  the  man's  conduct  ? — I  would 
leave  all  these  matters  to  discretion,  and  let  the  judge 
take  into  consideration  all  the  circumstances  of  the 
case. 

777.  With  regard  to  lunacy,  and  the  possibility  of 
extending  divorce  to  the  ground  of  lunacy.  Would  you 
draw  a  distinction  in  regard  to,  say,  a  husband,  between 
lunacy  in  which  he  is  unable  to  live  with  his  wife  and 
some  painful  disease  of  nervous  debility  or  otherwise 
which  might  be  equally  unpleasant  for  his  wife  ? — I 
have  had  a  good  deal  of  difficulty  on  that  in  finding  out 
on  what  principle  you  are  to  distinguish  between,  say, 


permanent  paralysis  and  lunacy ;  but  at  the  same  time 
I  am  quite  satisfied  ].  would  not  permit  a  divorce 
because  even  during  early  years  of  married  life  one  of 
the  two  parties  has  become  permanently  invalided.  I 
would  not  do  that.  Lunacy  appears  to  me — I  cannot 
teU  you  quite  why — to  stand  on  a  different  footing. 

778.  The  reason  being  the  degree  of  hardship,  as 
it  appeals  to  your  sense  of  mercy  ? — Yes  ;  I  have  an 
idea  that  if  the  wife  or  the  husband  fall  ill — per- 
manently ill,  the  duty  of  the  wife  or  the  husband,  as 
the  case  may  be,  to  look  after  the  invalid  becomes  a 
serious  and  proper  duty  involved  in  the  promise  made 
at  the  time  of  the  marriage,  and  I  should  not  have 
it  interfered  with.  You  may  say,  or  it  may  be  said, 
"  WeU,  that  applies  to  lunacy  as  much  as  to  anything 
else "  ;  but  I  do  not  think  I  would  keep  a  man  or  a 
woman  chained  to  a  lunatic. 

779.  Would  you  make  some  distinction  between 
degrees  of  lunacy;  because  there  may  be  criminal 
lunacy,  or  lunacy  confined  to  cases  of  permanent,  but 
episodic,  hallucination  ? — Oh,  certainly ;  I  would  make 
a  distinction.  There  are  people  who  suffer  from 
epileptic  fits  and  so  on.  I  should  not  divorce  that 
person. 

780.  All  these  questions  would  be  subject  to  dis- 
cretion ? — Yes. 

781.  Then,  one  more  question  on  the  grounds  for 
divorce.  Drunkenness — you  speak  of  perpetual  and 
hopeless  drunkenness.  Is  there  any  legal  definition  of 
what  habitual  drunkenness  is  ? — No,  none. 

782.  (Chairman.)  Oh,  yes,  there  is  a  statutory 
definition? — Oh,  yes,  there  is  a  statutory  definition, 
But  I  mean  I  would  have  no  definition  here.  You 
must  leave  it  to  the  tribunal  to  decide  whether  the 
man's  or  the  woman's  habits  are  such  as  to  make  the 
married  life  impossible. 

783.  (The  Archbishop  of  Yorlc.)  Then,  you  do  not 
mean  habitual  drunkenness   in   the  sense   the  statute 

means  it.     It  is  for  the  court ? — Yes,  I  shoiild 

leave  it  to  the  court  to  say  if  the  drunkenness  is  of 
such  a  nature  as  to  make  the  man-ied  life  impossible, 
and  also  as  to  be  hopeless.  Moreover,  I  should  not 
allow  it  as  a  ground  for  divorce  unless  it  happened  in 
early  manied  life. 

784.  Do  you  think  in  any  court  a  case  of  drunken- 
ness can  be  pronounced  to  be  hopeless  ? — Well,  I  do 
not  know.     That  is  the  only  answer  I  can  make. 

786.  I  have  only  two  more  general  questions.  We 
have  it  from  you  that  if  there  is  to  be  any  extension  of 
the  grounds  of  divorce  with  regard  to  cruelty,  to  deser- 
tion, to  crime,  to  lunacy,  to  di-unkenness,  these  causes 
must  all  be  dealt  with  on  the  ground  of  discretion  ? — 
Yes,  I  think  so. 

786.  Does  not  that,  in  your  judgment,  enormously 
increase  the  need  for  confining  the  consideration  of 
these  cases  to  a  centralised  tribunal  ? — I  think  \m- 
doubtedly  it  does. 

787.  Would  you  say  that  the  possible  increase  of 
these  grounds  of  divorce,  with  the  burden  it  throws  on 
the  capacity  of  the  court,  would  make  it  exceedingly 
difficult  for  questions  to  be  considered  by  55  or  60 
different  tribunals  ? — I  do.  ' 

788.  There  is  one  question  more.  Sir  John,  which  1 
ask  for  reasons  you  will  appreciate.  Do  I  take  it  that 
in  the  evidence  you  have  been  kind  enough  to  give  us 
you  leave  the  principle  upon  which  the  confining  of  the 
grounds  of  divorce  to  the  cause  of  adultery — you  leave 
that  principle  on  one  side?  I  mean,  of  course,  the 
Christian  principle  ? — I  am  afraid  1  do  not  follow. 

789.  Well,  the  principle  that  has  hitherto  governed 
the  selection  of  the  grounds  of  divorce  has  been  the 
Christian  principle  that  only  adultery  is  a  permissible 
ground  for  divorce.  I  take  it  you,  in  your  evidence 
leave  that  principle  on  one  side  ?— I  do.  I  do  not  look 
at  it  from  a  religious  point  of  view  at  all. 

(Witness.)  I  have  to  go  to  a  funeral,  and  I  am  afraid 
I  must  ask  you  to  let  me  go  now. 

(Chairman.)  Would  you  finish  on  Monday  morning  ? 
(Witness.)  Certainly,  If  I  may,  I  wiU  at  half -past  10. 
(Chairman.)  Yes. 
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The  Hon.  Mr.  Justice  Bargeate  Deane  called  and  examined. 


790.  (Chairman.)  Ton  are  a  judge  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court, 
and  you  have  been  such  now  for  five  years  ? — Yes. 

791.  Perhaps  on  some  of  the  matters  we  have  to 
ask  about  yoxir  earlier  experience  will  be  very  useful. 
Tou  were  counsel  at  that  bar  for  the  whole  of  your 
practice  ? — For  over  25  years. 

792.  In  the  Probate  and  Divorce  Division  ? — Tes. 

793.  So  that  you  came  personally  into  contact  with 
the  solicitors,  and,  of  coiirse,  the  pai-ties  to  the  suits  ? 
— Axii  with  the  King's  Proctor,  which  is  perhaps  more 
important. 

794.  I  do  not  think  anybody  perhaps  possesses  so 
much  experience  of  the  court  as  you  do  yourself.  Now 
have  you  your  memorandum  which  you  have  prepared, 
before  you  ? — ^Tes,  I  have. 

795.  The  first  part  deals  with  the  question  of  courts, 
and  I  see  you  commence  by  saying  that  relief  should  be 
open  to  all,  so  far  as  it  is  possible  to  make  it  so. 
Perhaps,  without  going  through  the  memorandum,  you 
will  give  me  a  short  statement  of  youi'  views  on  the 
question  of  local  tribunals  ? — I  have  approached  this 
question,  and  I  have  always  considered  it  rather  from 
the  m.oral  point  of  view  than  anything  else ;  what  will 
most  tend  to  morality.  I  do  not  think  you  ought  to 
look  at  what  is  expedient,  or  what  is  cheap,  or  anything 
of  that  kind ;  but  what  will  make  for  the  morality  of 
the  country,  and  my  view  is,  that  from  that  point  of 
view,  the  question  of  divorce  is  more  a  question  for  the 
poor  than  the  rich.  The  poor  are  more  liable  from 
want  of  education,  and  from  want  of  siuToundings,  to 
fall  into  immorality  than  the  rich.  The  rich  have  their 
homes,  and  theii-  comforts,  and  their  friends,  who  are  of 
a  different  position,  and  who  can,  by  their  own  advice 
and  conduct,  keep  people  straight ;  and  therefore  I  feel 
that  this  Commission  is  deahng  A^dth  the  question  of 
real  honest  morality.  Apart  from  that,  of  course  there 
is  the  question,  which  is  the  general  question,  of  "  a  law 
for  the  rick  and  a  law  for  the  poor."  That,  of  course, 
is  so  commonplace  that  I  need  not  go  into  it.  I  think 
the  divorce  laws  should  be  equally  open  to  the  poor  as 
to  the  rich,  in  the  sense  that  they  require  it  as  much  as 
the  rich  do,  and  more  so,  in  my  opinion. 

796.  Do  you  find,  in  your  judgment,  it  is  so  at 
present  ? — Tes. 

797.  I  mean,  do  you  find  that  poor  people  cannot, 
practically,  owing  to  expense  and  otherwise,  avail  them- 
selves of  the  High  Court  P — They  are  absolutely  debaiTed 
from  it.  except  those  who  live  within  reach  of  London, 
or  who  have  a  little  more  money  than  others,  or  who 
have  saved  up. 

798.  Do  you  find  that  saving  up  has  taken  many 
years  in  some  cases  ? — Many  years.  I  have  known  a 
man  take  10  years  to  save  money  for  his  divorce,  and 
during  all  that  time  he  was  living  on  in  a  condition  of 
being  neither  man-ied  nor  unmarried.  He  was  living 
like  that  all  those  years. 

799.  I  remember  a  case  of  20  years  ? — Well,  I  have 
known  of  10.     I  do  not  remember  20. 

800.  Still,  it  is  quite  common  for  people  to  save  for 
many  years  ? — Tes.  Now  the  question  of  divorce  for 
the  poor  must  mean  local  courts ;  you  cannot  bring 
them  to  London — it  is  impossible  ;  and  when  you  talk 
about  local  courts  you  are  at  once  met  with  the  great 
difficulty  of  harmony. 

801.  Of  what  ? — Unanimity  of  opinion,  and  ap- 
proaching things  from  the  same  standpoint.  I  think 
Sir  John  Bigham  said  just  now  that,  even  in  our 
division,  we  do  not  look  quite  with  one  eye.  But  that 
would  be  far  more  the  case  with  the  judges  of  assize, 
who  are  of  different  religions,  and  who  look  at  divorce 
from  different  points  of  view.  Some  judges  will  not 
touch  divorce  oases,  from  religious  points  of  view ;  and 
that  may  be  so  amongst  the  county  court  judges ;  and 
with  magistrates  perhaps  more  so. 

802.  Then  what  is  your  practical  suggestion  ? — My 
practical  suggestion  is  that  you  must  keep  that  branch 
of  our  jurisprudence  in  the  hands  of  divorce  judges. 

803.  How  would  you  carry  that  out?— By  letting 
one  of  the  divorce  judges  go,  twice  a  year,  to  certain 
centres  for  the  purpose  of  trying  divorce  cases. 
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804.  And  what  about  the  proceedings? — I  should 
let  them  be  done  by  the  probate  registrar  in  the 
district.  They  would  ■  be  very  cheap  and  simple.  All 
the  proceedings  would  afterwards  be  sent  up  to  London. 

805.  I  think  there  are  40  probate  registrars  ? — Tes  ; 
well,  I  do  not  think  it  is  necessaiy  to  have  40  courts. 
But  as  his  Grace  pointed  out  to  Sir  John  Bigham  just 
now,  you  cannot  do  without  an  exercise  of  discretion, 
and  when  once  this  is  done,  then  tot  homines  tot 
sententiae.  Tou  cannot  get  uniformity.  They  talk 
about  expense,  but  I  think  you  might  get  economy  in 
coui-t  fees,  i  think  they  are  very  heavy.  I  notice 
Mr.  Musgrave  gave  you  some  information  about  the 
cost  of  undefended  cases.  I  am  sure  if  you  got  the 
details  of  the  costs  of  an  undefended  case,  you  would 
find  nearly  the  whole  of  it  was  court  fees — or  the 
majority  of  it. 

806.  We  will  be  able  to  look  through  the  bills  that 
he  left  ?— Tes. 

807.  Then  your  view  is  to  conduct  a  case  in  the 
local  registries  of  the  Probate  Division,  and  let  the 
judge,  or  judges,  of  the  division,  hear  the  case  at  fixed 
centres  ? — Tes,  just  as  they  do  in  London. 

808.  I  am  not  sure,  but  I  rather  think  that  either 
the  Probate  or  the  Divoi-ce  Act  gives  powers  to  the 
judge  to  sit  elsewhere  ? — I  beheve  so. 

809.  As  a  matter  of  fact  that  has  never  been  used. 
Then  of  course  all  the  proceedings  are  in  London  at 
present.  The  papers  are  all  here? — Tes.  I  should 
keep  everything  in  the  country  till  the  decree  nisi,  and 
from  that  moment  it  must  go  up  to  London. 

810.  That  would  ehminate,  according  to  your  view, 
suggestions  of  giving  magistrates,  and  county  court 
judges,  and  other  authorities,  jurisdiction  in  these 
matters  ? — 1  shotild  do  that.  I  certainly  should  not 
impose  on  so  many  people  such  an  intricate  question 
as  this  branch  of  our  jurisprudence,  and  it  would  be 
more  intricate  if  certain  suggestions  that  are  made, 
and  which  I  am  willing  to  support,  were  added  to  the 
divorce  laws. 

811.  I  rather  gather,  though,  that  you  think  it 
essential  that  the  trial  should  take  place  at  these  local 
centres  before  the  divorce  judges  ? — ^Tes,  and  I  am 
opposed  to  affidavit  evidence  very  strongly. 

812.  Do  you  think  the  suggestion  of  affidavit 
evidence,  or  evidence  taken  before  some  Commissioner, 
would  be  satisfactory  ? — No,  the  reverse. 

813.  Tou  think  it  is  essential  the  judge  should  see 
the  witnesses  ? — It  is  essential  as  far  as  possible.  There 
are  exceptions  when  you  cannot  get  the  evidence  viva 
voce,  but,  as  far  as  possible,  it  ought  to  be  viva  voce. 
It  is  the  only  possible  chance  you  have  of  stox>ping 
dishonesty. 

814.  I  think  at  present  it  is  done  to  prove  some 
facts  that  cannot  be  disputed  ? — Tou  have  to  satisfy 
the  court,  by  affidavit,  that  you  cannot  get  the  evidence 
viva  voce,  or  that  it  is  so  expensive  that  parties  cannot 
do  it.  Sometimes  it  is  done  as  to  a  question  of  the 
validity  of  a  marriage  celebrated  abroad,  of  which  you 
can  get  proof  by  an  affidavit  cheaply  from  the  country 
where  the  marriage  was  celebrated. 

S1F>,  It  is  done  where  the  judge  sees  no  harm  can 
come  from  it  ? — Tes.  If  necessary,  he  must  insist  on 
having  the  evidence. 

816.  What  do  you  say  about  the  jui-y  question 
in  these  smaller  cases.  I  do  not  understand  you  would 
apply  that  local  hearing  to  more  important  cases  ? — No, 
I  do  not  thiak  I  should  let  any  jury  case  be  tried  at 
these  local  centres. 

817.  And  with  regard  to  any  limit  of  means ;  would 
you  allow  any  case  of  any  kind  to  be  tried  in  the  local 
tribunals  P — No. 

818.  You  would  keep  the  more  important  ones  in 
London  P — ^At  present,  I  believe,  a  person  can  proceed 
in  forma  pauperis  if  he  or  she  can  swear  they  are  not 
worth  over  2.5/, — I  think  that  is  the  limit — or  unless 
the  husband  is  only  making  a  certain  income.  Now 
I  think  you  might  raise  that,  and  make  it  a  much 
higher  figure,  and  aUow  people  to  proceed  in  forma 
pauperis. 
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819.  Would  you  allow  all  classes  of  cases  to  be 
beard  in  the  centres  you  have  spoken  of,  or  confine  it 
to  the  cases  where  the  person's  incomes  were  put  at 
a  low  figure  ? — Tes. 

820  Tou  would  leave  the  important  cases  to  come 
to  London  still  ? — Tes,  I  should  confine  the  local  court 
to  poorer  cases. 

821.  The  extension  of  local  centres  would  he  with 
the  object  of  facilitating  the  ti'ial  of  cases  there  for 
persons  who  could  not  afford  to  come  to  London? — 
Tes,  the  great  expense — as  witnesses. 

822.  If  they  could  afford  to  come  to  London  you 
would  desire  to  keep  those  trials  in  London  ? — Tes. 

823.  That  would  mean,  apart  from  the  question  of 
forma  pauperis,  which  excludes  solicitors  and  counsel, 
that  it  would  deal  with  the  class  of  case  where  the 
income  was  of  a  lower  character,  say,  a  lOOL  or  ]40L 
a  year  ? — Tes,  something  like  that.  There  must  be 
some  limit.  I  cannot  give  a  suggestion  about  that ; 
that  is  a  matter  for  discussion. 

824.  Now,  any  jury  cases  you  would  desire  to  have 
in  London  ? — Tes. 

825.  The  country  work  should  be  done  by  the  judge 
himself  ? — Tes,  I  should  let  the  judge  alone  decide  it. 

826.  Now,  with  regard  to  separation  orders,  Mr. 
Justice  Deane  ? — I  am  dead  opposed  to  separations 
altogether.  I  think  they  lead  to  immorality.  If  you 
have  a  sex^aration  at  all  it  should  be  only  a  temporary 
separation,  to  see  whether  time  and  other  circumstances 
may  bring  them  together  again. 

827.  Tou  are  aware  at  pi-esent  the  magistrates  have 
power  to  make  a  permanent  order  at  the  first  heai'iag  ? 
—Tes. 

828.  Would  you  leave  that  power  ? — No,  I  would 
not. 

829.  To  what  extent  would  you  allow  it  to  exist? — 
Oh,  1  thiak  three  months  is  the  outside  of  the  time 
they  should  give.     At  all  events  at  first. 

830.  And  then  there  would  be  further  application  ? 
— Further  application. 

831.  Would  you  require  that  application  to  be  made 
to  the  tribunal  you  are  suggesting  in  the  country,  or 
would  you  leave  that  to  be  made  also  to  the  magis- 
trates ? — Well,  my  impression  is  that  the  stipendiary 
magistrates  in  London  and  the  country — I  ought  not  to 
call  the  metropolitan  magistrates  stipendiaries — but 
the  metropolitan  and  stipendiary  magistrates  throughout 
the  country  1  thmk  do  the  work  very  satisfactorily ; 
but  1  cannot  say  the  same  of  the  other  magistrates. 
We  get  cases  up  on  appeal,  as  you  know,  from  all  over 
the  country,  from  these  separation  orders,  and  we  find 
the  most  extraordinary  decisions. 

832.  I  see  your  note  deals  with  the  groimds  on 
which  you  think  these  orders  lead  to  immor.ility. 
Perhaps  you  will  expand  that  ? — Well,  I  have  seen 
a  great  deal  of  it.  We  have  numbers  of  cases — specially 
undefended  oases — where  a  man  brings  a  suit  against 
his  wife  on  the  ground  that  she  is  living  with  another 
man  in  immorality.  It  is  suggested  very  often :  Oh, 
I  was  only  his  housekeeper ;  and  so  it  goes  on  until 
a  child  is  born.  Then,  of  coui-se,  the  idea  of  the  house- 
keeper is  exploded.  And  you  find  exactly  the  same 
thing  in  the  case  of  a  man.  A  man  and  his  wife  do 
not  agree,  and  they  separate,  or  are  living  apart  under 
a  separation,  and  he  wants  someone  to  look  after  his 
house,  and  he  engages  a  housekeeper,  and  the  same 
thing  happens.  Under  these  permanent  separations 
people  are  neither  married  nor  unmaiTied.  They  are 
thrown  adrift,  especially  the  poor  people,  and  it  leads 
direct  to  immorality,  and  unless  you  enable  them  to  get 
divorced  it  must  go  on ;  you  cannot  help  it.  It  is  no 
good  blinding  your  eyes  to  what  is  going  on  in  the 
country  ;  it  is  there. 

833.  Tou  judge  this  from  the  cases  that  have 
come  before  you  ? — Oh,  yes  ;  innumerable  cases. 

834.  Then  passing  to  the  next  matter,  I  should  hke 
to  ask  your  views  about  the  question  of  publicity. 
That  is  the  question  of  reporting.  It  is  not  suggested, 
I  think,  that  the  trial  should  take  place  entirely  with 
closed  doors  ? — I  think  it  is  essential  we  should  keep 
that  which  I  think  is  a  certain  protection,  namely,  the 
publicity  of  the  fact  that  two  people  are  having  their 


case  tried,  and  that  there  is  a  decree  at  the  suit  of  one, 
but  I  think  any  reports  should  be  excluded. 

835.  Whether  decent  or  indecent  ? — Whether  decent 
or  indecent.  I  do  not  think  it  is  necessary  to  go  into 
any  details,  except  to  say  who  was  in  the  vrrong,  and 
who  got  relief,  1  think  to  that  extent  we  must  alter 
the  law  of  privilege  with  regard  to  reporting. 

836.  Would  you  suggest  power  to  hear  in  camera  ? 
— Tou  have  got  that  now,  I  think.  If  there  is  any 
evidence  which  is  going  to  be  given  that  the  judge  is 
informed  is  of  such  a  character  that  it  is  not  advisable 
that  the  general  public  should  hear  it — I  have  known 
it  done  all  the  time  I  have  been  at  the  bar — the  judge 
has  said  :  "  Well,  I  think  it  advisable,  and  I  must  clear 
"  thecoui-t  until  this  evidence  is  given."  That  has  been 
done  with  advantage,  but  I  should  go  beyond  that  in 
the  question  of  reporting  divorce  cases.  I  should  not 
allow  any  details  at  all  to  be  reported. 

837.  Do  you  think  it  is  any  real  check  upon 
immorality — that  there  is  a  fear  of  publicity  ? — I  think 
there  is  a  certain  amount  of  check  in  it.  I  think  a 
certain  number  of  people  would  say :  I  am  not  going 
to  do  anything  that  will  get  me  into  the  divorce 
court.  I  do  not  mean  actually  immorality,  but  conduct 
between  the  sexes,  getting  themselves  into  question- 
able places,  and  doing  things  that  are  doubtful.  I 
think  a  lot  of  people  hesitate  and  say  :  so  and  so  will 
put  such  a  construction  on  it.  I  think  it  is  a  jirotec- 
tion.  They  do  not  like  the  idea  of  getting  into  the 
divorce  court. 

838.  Then  what  is  the  advantage  you  would  expect 
from  not  allowing  any  details  ? — I  think  that  is  a  great 
protection  against  immorality.  One  knows  perfectly 
well  if  you  get  a  crime  committed,  and  advertise  it  by 
publication,  you  will  find  somebody  imitates  it.  There 
is  nothing  so  bad  as  reading  about  immorality  and 
crime  for  leading  somebody  else  to  do  it. 

839.  With  regard  to  children,  do  you  think  it  right 
that  they  should  be  able  to  read  reports  of  their 
parents'  .cases  afterwards  ? — Certainly  not.  It  is  most 
fatal. 

840.  I  see  your  note  states  "the  well-conducted 
"  newspapers  do  not  publish  indecent  details."  Have 
you  anything  further  to  add? — No,  beyond  this.  I 
know  some  newspaper  proprietors,  and  I  got  that 
information  from  them — that  it  is  working  against  the 
honest  newspapers.  A  decent,  respectable  paper  loses 
circulation  because  a  less  respectable  paper  gets  the 
circulation  instead  of  the  good  one  by  reason  of 
pubhshing  these  improper  details,  and  I  think  it  is  very 
difiicult,  unless  you  alter  the  law,  to  stop  it,  because 
these  gentlemen  have  to  earn  what  they  can,  and  o-et 
the  liiggest  circulation  they  can  get,  and  what  is  the 
result  ?  Well  a  certain  class  of  the  public  wiE.  rush 
after  these  indecent  reports,  and  a  good  newspaper 
suffers.  Tou  are  not  only  doing  good  to  the  public,  but 
to  the  good  papers,  by  preventing  the  others  from 
publishing  details. 

841.  But,  apart  from  the  indecent  details,  you  think 
it  is  not  an  advantage  on  the  balance  to  publish  any 
details  of  divorce  cases  ? — I  should  do  no  more  except 
to  protect  the  innocent,  and  I  will  not  say  brand  the 
guilty,  but  let  the  world  know  who  is  the  innocent  one. 

842.  That  is  the  French  system,  of  publishincr  the 
decree,  and  not  the  evidence? — I  should  go  a  tittle 
beyond  decrees.  1  should  like  the  papers  to  publish 
this  sort  of  statement :  Petition  by  A.B.,  defended  or 
not  by  O.D.,  allegation  of  misconduct  with  B.F.,  result. 

843.  But  no  evidence  ? — No  evidence  at  all.  Tou 
must  publish  the  result,  or  the  public  will  be  in 
ignorance  as  to  A.B.'s  or  C.D.'s  position,  whether  they 
were  married  or  unmarried,  or  divorced  or  anything 
else. 

844.  Sir  John  Macdonell  suggested  it  would  be  an 
advantage  if  the  decree  in  all  cases  were  afterwards 
entered  on  the  registers  of  marriage  to  show  what 
happened.  I  do  not  know  whether  that  has  occurred  to 
you  at  all  ? — ^I  have  not  thought  about  it,  but  I  do  not  ' 
see  how  it  would  benefit,  because  you  cannot  expect 
registrars  to  look  up  everybody's  marriage  certificate 
to  add  that  there  has  been  a  divorce. 
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845.  I  take  it  he  meant  that  it  should  be  entered 
on  the  register  of  marriage  P — That  they  had  been 
divorced  afterwards  ? 

846.  However,  that  is  a  detail  you  have  not  con- 
sidered ? — No  I  have  not. 

847.  Then  the  next  point  yoiu-  proof  deals  with  is 
bearing  upon  the  difference  of  the  law  at  present  as 
affecting  the  husband  and  as  affecting  the  wife.  What 
is  your  view  about  that  ? — That  again  I  treat  from  the 
question  of  morality.  I  do  not  see  why  it  is  more 
immoral  on  the  one  side  than  the  other,  and  I  think  if 
one  is  unclean  the  other  is  unclean,  and  I  should  make 
it  exactly  the  same  for  both  sexes. 

848.  With  regard  to  desertion,  which  is  the  next 
subject  on  your  memorandum,  what  do  you  say  about 
that  ? — The  fii-st  thing  I  should  do  would  be  to  get  rid 
of  the  restitution  actions.  Originally  an  order  for 
restitution  was  made,  and  if  it  was  disobeyed  by  the 
person  against  whom  the  order  was  made,  that  person 
was  sent  to  prison  for  contempt  of  court.  Lord  Hannen 
saw  that  that  was  possibly  working  a  grievous  injustice, 
and  he  had  the  law  altered  by  the  new  Act  of  1884, 
which,  instead  of  sending  people  to  prison  for  contempt 
of  court,  enacted  that  if  a  person  was  disobedient  to  an 
order  for  restitution,  it  should  work  as  though  it  were 
equal  to  desertion  for  two  years  and  upward,  which  was 
the  old  Act.  So  now  if  two  people  choose  they  can 
establish,  without  any  wrong  doing,  and  by  the  easiest 
collusion,  a  decree  of  desertion.  Then  the  wife  goes  to 
the  court  and  says  :  I  have  got  my  decree.  Before  that 
I  knew  my  husband  had  been  guilty  of  adultery,  give 
me  a  divorce ;  and  they  ai-e  entitled  to  it ;  you  cannot 
stop  it.  I  think  that  is  all  wrong.  The  whole  thing  is 
a  collusive  arrangement  from  beginning  to  end,  though 
you  cannot  put  youi-  finger  on  it.  With  regard  to  the 
other  desertion,  the  statutory  desertion  of  two  years  and 
upwards,  that  comes  under  the  head  of  separation.  I 
should  give  a  divorce  for  desertion,  but  I  should  take 
the  Scotch  law  of  desertion,  and  say :  If  one  or  the 
other  has  deserted  for  four  years,  that  is  a  good  ground 
for  divorce,  and  I  should  give  a  divorce.  I  do  not  know 
whether  the  Scotch  law  works  well,  but  I  have  seen 
cases  reported,  and  it  seems  to. 

849.  Have  you  had  oases  of  the  character  I  suggested 
to  the  Pi'esident,  of  desertion  to  foreign  countries,  and 
the  colonies,  where  the  parties  have  had  great  difficulty 
in  tracing  them  ? — Oh,  yes,  numberless  cases. 

850.  I  suppose  there  are  a  gi-eat  number  of  cases 
where  they  cannot  be  traced  ? — Tes. 

851.  But  where  you  could  prove  the  desertion  by 
departure  from  the  country  ? — Tes,  the  only  difficulty 
in  those  cases  is  whether  you  think  the  real  fact  is  that 
the  marriage  has  been  dissolved  by  a  higher  Power,  and 
that  the  person  is  dead,  but  you  get  some  evidence  to 
lead  you  to  the  belief  that  that  is  not  so,  and  your 
inclination  is  to  give  the  benefit  to  the  person  seeking 
relief. 

852.  If  he  or  she  desei-ted  and  disappeared,  if  they 
were  alive  at  the  end  of  four  years  the  order  would  be 
operative,  but  there  would  not  be  any  harm  if  he  or  she 
were  dead  ? — No,  he  or  she  is  dead  to  all  intents  and 
purposes. 

853.  Then  you  deal  with  some  observations  on  the 
question  of  cruelty.  I  do  not  quite  follow  the  point  ? — 
I  do  not  quite  like  the  word  "  cruelty  "  in  the  Acts  of 
Parliament.  I  think  cruelty  should  be  defined  in  the 
Act  of  Parliament  in  the  way  I  suggest,  which  is  the 
old  definition,  which  comes  down  from  the  old  eccle- 
siastical courts.  I  forget  who  actually  enunciated  it, 
but  it  was  referred  to  in  the  case  of  RusseUi).  Russell  as 
a  proper  definition. 

854.  "  Injury  to  life,  Umb,  or  health,  or  a  reasonable 
apprehension  "  ? — Tes. 

855.  Is  not  that  the  way  the  judges  usually  deal 
with  it  ? — Tes,  but  a  jury  wUl  not  listen  to  you. 

856.  Does  that  lead  you  to  the  point  that  that  class 
of  business  should  be  done  by  the  judge  ? — Tes,  it  is  no 
use  getting  a  jury  to  say  what  is  craelty  and  what  is 

not.    -5.^)1---,^  ?  n  i 

857.  The  old  ecclesiastical  judges  always  dealt  with 
it  alone  ? — Tes. 

858.  A  jury  is  a  modern  institution? — It  is  an 
institution  of  the  Divorce  Act. 


859.  Then  what  is  jouv  view  about  the  operation  of 
cruelty,  assuming  it  is  established  P  Do  you  think  that 
should  be  a  ground  for  divorce,  or  separation  only  P — 
Separation,  certainly,  in  the  first  instance — temporary 
separation;  because  you  do  not  really  know,  or  it  is 
difficult  to  tell,  whether  at  the  first  hearing  it  is  a 
genuine  case  or  not.  Very  often  these  things  are 
grossly  exaggerated,  and  it  is  very  difficult,  in  unde- 
fended cases,  to  take  a  note  of  the  evidence  all  the 
time,  and  at  the  same  time  look  at  the  witness  who 
is  giving  evidence.  Tou  have  to  do  your  best  to  keep 
attention  between  the  two,  but  I  am  afraid  the  judge  is 
often  deceived. 

860.  And  if  repeated  you  would  make  it  a  ground 

? — As   soon   as   you   became   satisfied  that  there 

must  be  continuous  cruelty,  from  the  nature  of  the  two 
people,  you  had  much  better  separate  them  altogether 
• — divorce  them.  Then  they  will  marry  again,  and  live 
respectable  lives. 

861.  Broadly  speaking,  you  are  very  much  averse  to 
separating  people  without  dissolving  the  tie  P — Tes — 
without  the  possibility  of  marrying  again.  A  life  of 
that  sort,  by  hanging  up  people  between  heaven  and 
earth — neither  married  nor  unmarried — is,  to  my  mind, 
fatal. 

862.  Now,  another  point  is  the  question  of  sentence 
for  crime  P — Well,  I  thiak  if  a  man  or  woman  commits 
a  crime  resulting  in  penal  servitude  for  five  years  or 
upwards,  well  then  for  five  years  he  or  she  is  dead,  and  if 
you  are  going  to  give  a  divorce,  as  I  think  you  ought 
to,  for  desertion  for  four  years,  this  is  pi-actically  deser- 
tion. It  is  the  man's  or  woman's  own  doing,  that 
they  choose  to  commit  a  crime  resulting  in  this,  and 
they  are  dead  for  that  time  of  penal  servitude,  and  they 
ought  to  be  treated  as  dead. 

863.  What  do  you  say  about  lunacy  P — Lunacy  is  a 
question  entirely,  I  thinlc,  of  whether  it  is  absolutely 
incurable.  They  are  dead  in  mind ;  if  they  are  dead  in 
mind  they  are  practically  dead  in  body.  Tou  cannot 
live  with  them,  and  I  think  that  once  you  are  satisfied 
that  a  man  or  woman,  husband  or  wife,  is  hopelessly 
insane  you  had  much  better  divorce  them  in  body,  as 
they  have  been  divorced  by  Providence  in  mind. 

864.  Judging  from  the  general  tone  of  your  points 
it  really  comes  to  this,  that  those  causes  which  make 
marriage  practically  invalid  and  impossible  should  afford 
grounds  for  complete  dissolution  ? — 1  think  that  is  the 
only  logical  conclusion  you  can  arrive  at- — the  only 
thing  on  which  you  can  base  any  principle. 

865.  Of  course,  you  have  specified  the  leading 
grounds  which  can  be  picked  out  on  which  that  should 
be  done  P — It  is  a  very  serious  responsibility  to  put  upon 
the  judges.  It  is  a  difficult  question  for  them  to  decide. 
It  must  be  a  question  of  discretion  in  every  case  as  to 
the  value  of  the  evidence  and  the  extent  to  which  they 
must  act  upon  it,  and  that  is  one  of  the  strong  reasons 
why  I  think  it  would  not  do  to  have  65  different 
opinions  upon  it. 

866.  But  you  would  not  leave  it  to  the  judge's  dis- 
cretion entirely  as  to  whether  there  should  be  a  divorce. 
It  must  be  on  sufficient  specified  grounds  ? — Oh,  yes^ 
for  him  to  say  if  he  thought  it  should  be  so ;  of  course 
on  certain  grormds, 

867.  What  about  habitual  drunkenness  P — I  should 
deal  with  that  as  a  crime.  I  should  make  it  so 
necessary  for  them  to  abstain  from  di'unkenness  that 
they  would  give  it  up.  I  do  not  think  that  there  is 
such  a  thing  as  habitual  drunkenness  in  fact. 

868.  Not  that  it  is  so  hopeless  ? — Not  that  it  is  so 
hopeless.  I  mean  you  know  of  people  going  to  homes 
for  inebriates,  and  being  there  six  months,  and  then 
perhaps  they  are  all  light  for  a  year,  and  then  they 
come  across  some  friend  who  is  unkind  to  them  in  the 
sense  of  offering  them  temptations,  and  they  go  wrong 
again. 

869.  Then    the    last    point    which   we    have    had 
■  suggestions  about,  and  which  I  do  not  think  is  refeiTcd 

to  in  your  proof,  is,  whether  you  would  in  any  view 
allow  a  dissolution  after  a  lengthy  time  of  agreement  to 
separate  P — No,  I  think  divorce  should  be  entirely  a 
matter  of  relief  for  the  innocent  person.  I  do  not 
think   people    should   be   allowed   to   put  their  heads 
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together  to  agree  to  anything.     I  think  if  they  choose  to 
do  that  they  must  not  come  to  the  court. 

870.  Tou  have  seen  the  suggestion.  It  is  on  some 
of  tte  foreign  codes,  and  I  thiuk  the  suggestion  was 
ma&  by  Sir  John  Macdonell  yesterday — a  persistent 
agreement  during  so  [many  years,  three  or  four,  or 
something  of  that  kind.  Tou  do  not  take  that  view  ? — 
Not  at  all.  People  marry  for  better  or  worse,  and  they 
must  put  up,  as  far  as  they  can,  with  the  position  of 
things.  They  ought  not  to  have  the  right  to  say  :  We 
have  consented  to  a  contract  to  marry  and  we  will 
consent  to  a  contract  to  set  aside  the  marriage. 
Marriage  ought  to  he  looked  upon  as  a  much  more 
serious  thing. 

871.  Tou  look  upon  divorce  as  a  matter  to  he 
granted  on  certain  serious  grounds,  and  as  a  matter  of 
rehef  only  ? — As  a  matter  of  relief. 

872.  I  daresay  you  ai-e  aware,  at  the  present  moment, 
a  wife,  for  instance,  may  have  a  ground  for  divorce,  hut 
choose  only  to  pursue  a  claim  for  separation.  I  daresay 
you  have  met  with  those  cases  ? — Tes.  I  do  not  think 
that  should  be. 

873.  Do  you  think  the  respondent  should  ha.ve  a 
right  to  demand  that  it  should  not  be  a  decree  of 
separation,  but  a  complete  divorce,  assuming  one  of 
the  grounds  mentioned  is  estabhshed  ? — The  way  out 
of  that  is,  that  I  should  do  away  with  separations 
altogether.  I  would  not  have  separation.  It  is  a 
living  death — that  is  the  way  I  look  on  separations. 
It  is  wrong  altogether.  Either  they  must  live  to- 
gether or  hve  apart,  and  that  means  be  divorced. 

874.  1  do  not  know  whether  there  is  anything  else  ? 
— No,  unless  it  is  about  the  King's  Proctor.  There 
might  be  a  difBculty  about  the  King's  Proctor's  inter- 
vention with  regard  to  these  cases  tried  in  the  country. 
I  am  not  quite  sure  what  he  does  do  at  present; 
but  I  had  a  conversation  with  Lord  Desart  the  other 
day. 

875.  Lord  Desart  will  be  here.  My  impression  is 
that  the  King's  Proctor  at  present  receives  information 
from  various  persons — anybody  that  communicates 
with  him  all  over  the  country,  and  then  he  intervenes 
in  London.  Do  you  see  any  difficulty  in  the  interven- 
tion taking  place  in  London,  and  the  trial  in  the 
country,  if  necessary  ? — 1  do  not  see  any  difficulty.  1 
spoke  to  Lord  Desart  just  before  he  went  abroad,  about 
it  the  other  day,  and  he  saw  no  difficulty.  I  told  him 
my  view  about  these  local  courts,  and  I  think  he 
agreed  with  me  about  them ;  but  you  will  hear  what 
he  says. 

Adjourned  for  a  short  time. 

(Gliairman.)  I  think  I  have  finished. 

(Witness.)  There  is  one  thing  1  ought  to  have  said 
befoi-e,  and  that  is  upon  the  question  of  damages.  It 
is  a  difficult  point ;  but  I  think  that  question  of 
damages  is  very  much  abused.  We  have  done  away 
with  what  used  to  be  damages  in  cases  of  crim.  con. 
expressly  by  Act  of  Parliament ;  but  we  reserved  this 
question  of  damages,  and  it  is  a  perfect  farce  the  way 
it  is  done,  as  you  know.  Tou  go  to  the  jury,  as 
counsel,  and  you  pile  up,  as  far  as  you  can,  the  injury 
which  the  unfortunate  husband  has  suffered — injury 
to  his  reputation  and  feelings,  loss  of  profit  by  having 
to  employ  somebody  in  place  of  his  wife,  and  so  on, 
and  you  get  a  verdict  from  the  jury,  and  the  judge 
immediately  takes  it  away  from  the  man  and  applies 
it  to  other  purposes.  Well,  it  seems  to  me  ridiculous. 
Instead  of  damages,  I  think  the  coui-t  should  have 
power  to  say  what  sum  of  money  the  co-respondent 
should  pay  to  settle  iipon  the  vrife  in  future. 

876.  Or  upon  the  children  ? — Or  childi-en.  I  would 
do  away  with  damages. 

877.  Tou  v/ould  have  that  apply  to  these  cases  in 
the  country,  too  ? — I  would.  I  would  do  away  with 
the  damages  in  that  way. 

878.  Tou  would  leave  the  judge  to  say :  This  is  a 
case  in  which  the  guilty  person  should  make  some 
provision  P — Tes,  and  say  what  he  should  do. 

879.  (Mr.  Brierley.)  I  was  not  quite  clear  with 
regard  to  what  you  said  as  to  separation  orders. 
Do  you  intend  to  say  that,  excepit  that  orders  should 
be  made  for  a  certain  time,  the  power  of  the  courts 


of  summary  jurisdiction  as  to  granting  orders  should 
remain  as  they  are  at  present  ? — I  think  they  should 
have  power  to  say  what  should  happen  to  the  children 
and  what  allowance  should  be  made  to  the  vrife. 

880.  And  also  whether  the  separation  order  should 
be  made  for  a  certain  time  ? — Tes,  to  make  it  entirely  a 
matter  of  discretion  to  say  whether  it  is  a  case.  They 
might  say :  We  wiU  give  you  a  fortnight  to  think 
it  over. 

881.  That  they  can  do  now? — WeU,  I  think  that 
should  be  extended. 

882.  Tou  say  they  should  not  have  power  to  make 
it  for  m.ore  than  a  certain  period  ? — Tes. 

883.  And  then  the  parties  to  come  again  .P — Tes, 
and  then  inquire  if  the  wife  had  changed  her  mind,  or 
whether  the  husband  had  made  some  arrangement  or 
promise,  and  would  get  her  to  take  him  back. 

884.  Do  you  think  it  necessary  for  the  Courts  of 
summary  jurisdiction  to  have  power  to  grant  separa- 
tions in  cases  of  desertion  only  ? — No. 

885.  Because  I  am  afraid,  in  spite  of  the  decisions 
of  the  judges  in  Dodd  v.  Dodd  and  Harriman  v. 
Harriman,  still  these  orders  are  made  ? — Tes,  they  are. 

886.  And  made  veiy  frequently  ? — Tes,  too  freely. 

887.  But  the  courts  still  have  the  power  ? — Tes. 

888.  Would  you  have  that  taken  away  from  them 
altogether  ? — Tes. 

889.  That  would  be  restoring  the  law  to  the  state 
of  things  under  the  Act  of  1886  ? — I  think  so ;  that  is 
my  view. 

890.  (Judge  Tindal  Atkinson.)  I  think  your  opinion 
is  based  on  the  assumption  that  the  parties  in  the  cases 
that  arise  among  the  pooi-er  classes  in  the  community 
will  pay  their  own  costs.  The  suggestion  has  been 
made  that  the  State  should  pay  the  costs  ? — I  think  you 
will  find  a  great  difficulty  in  getting  the  State  to  ];iay 
for  litigation. 

891.  1  agree,  therefore  I  think  we  must  proceed  on 
the  assumption  that  the  costs  will  fall  on  the  suitors 
just  the  same  as  at  present  ? — Tes. 

892.  With  regard  to  the  county  courts,  they  have  the 
advantage,  have  they  not,  of  locality  ? — Undoubtedly. 

893.  They  have  in  addition  the  advantage  in  almost 
all  instances  of  a  first-rate  registrar  and  staff!  ? — I  am 
not  pi-epared  to  say.  I  have  acted  as  deputy  county 
court  judge  on  one  circuit,  and  I  did  not  come  to  that 
conclusion. 

894.  WeU,  perhaps  things  have  improved.  It  is 
not  my  impression  of  my  circuit.  I  should  say  every 
registrar  is  a  solicitor  of  the  first  position  in  the 
district  ? — Tes,  that  is  so. 

895.  And  most  of  the  clerks  are  perfectly  competent 
to  perform  the  duties  cast  upon  them  ? — Tes. 

896.  Now  there  is  another  matter  which  is  important 
in  deahng  with  this  question.  The  registrar  is  either 
a  high  bailiff,  or  there  is  a  high  baihfl:  in  addition,  and 
there  is  a  staff  of  under  bailiffs.  That  being  the  state 
of  things  the  judge  has  ample  opportunity  of  finding 
out  all  about  persons  within  his  own  circuit.  Would 
not  that  be  an  advantage  if  you  confer  a  jurisdiction  of 
divorce  upon  the  county  courts  ? — I  do  not  think  so. 

897.  Will  you  explain  why? — I  think  it  is  not 
always  an  advantage  that  the  officials  who  have  to  deal 
with  litigants  should  know  too  much  about  them. 

898.  But  I  rmderstand  there  are  two  objections  to 
the  county  courts  having  jurisdiction  in  divorce  raised 
by  the  President  and  by  yourself,  the  one  is  the  difficulty 
of  collusion,  and  the  other  is  the  want  of  uniformity  of 
decision  ? — That  is  an  important  one,  I  think. 

899.  Dealing  with  collusion,  would  it  not  be  an 
advantage  to  the  judge  to  be  able  by  means  of  his  bailiff 
to  ascertain  all  about  the  parties  ? — It  depends  on  the 
bailiff. 

900.  Well,  that,  of  course  depends  on  the  bailiff  P 

Tes. 

901.  Then  again,  I  may  say ?— Tou  have  got  a 

very  good  bailiff. 

902.  With  some  exceptions  the  baihffs  are  men 
upon  whom  you  can  entirely  depend  ? — Tes. 

903.  There  inust  be  some  means;  even  at  the 
instance   of   the    King's    Proctor,    by   which   he   gets 

information  he  must  apply.     Why  do  you  stippose .  ? 

— Tes,  to  an  independent  person. 
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904.  Why  do  you  suppose  bailiffs  of  the  county 
courts  are  not  equally  competent  to  give  information  ? 
— I  do  not  know  them. 

9(K5.  Then  you  would  have  to  leave  that ? — You 

would  have  to  leave  that  to  a  matter  of  inquiry  as  to 
who  they  are  and  what  they  are. 

906.  In  reference  to  coUusion  :  in  an  iTndefended 
case  when  the  parties  are  before  you,  how  do  you 
detect  collusion  ? — Tou  can  only  smell  it,  if  1  may  use 
an  offensive  expression. 

907.  Do  you  think  a  county  court  judge  is  not 
equally  competent  to  smell  it  F — I  am  not  quite  sure. 
I  should  not  like  to  say  he  is  not — some  of  them.  I 
do  not  like  to  be  offensive,  but  there  are  comity  court 
judges  and  county  court  judges. 

908.  Then  you  think  some  could  smell  coUusion  ? — 
1  could  name  perhaps  30  whom  1  would  absolutely 
trust. 

909.  Out  of  55  ?— Out  of  65 ;  half,  we  will  say  (I  do 
not  mean  I  distrust  the  others),  whose  opinion  upon 
this  sort  of  question  would  be  absolutely  reliable. 

910.  1  suppose  you  agree  that  the  county  court 
judges  are  brought  more  into  contact  with  the  poorer 
classes  than  the  High  Court  judges  ? — Tes,  but  I  am 
not  sure  that  you  are  brought  into  contact  so  much 
with  the  people  I  am  mentioning.  You  are  dealing 
more  with  the  people  who  get  into  debt. 

911.  Well,  that  is  only  a  small  percentage  ? — I  am 
dealing  rather  with  the  more  respectable  class  than. 
I  am  afi-aid,  those  are  whom  you  have  to  deal  with. 

912.  It  is  only  a  small  proportion  of  people  who 
get  into  debt,  but,  as  jou  have  said,  as  deputy  county 
court  judge,  you  know  that  the  parties  who  appear 
before  the  county"  court  judge  in  person,  the  judge 
conducts  the  case  for  them  ? — Yes. 

913.  He  examines  the  witnesses,  and  cross-examines 
and  re-examines  ? — Yes,  he  is  counsel  and  judge. 

914.  In  process  of  time  do  you  not  think  that  gives 
a  county  court  judge  experience  in  detecting  perjury 
and  imposition  upon  the  coui'ts  ? — I  have  no  doubt  it 
does.  I  am  afraid  you  are  not  quite  understanding  my 
point.  My  point  is  not  that  the  county  court  judges 
are  not  excellent  judges,  but  they  are  not  the  judges 
to  try  these  cases — or  the  bulk  of  them  are  not. 

915.  I  am  talking  now  of  the  detection  of  collusion, 
which  is  one  reason  given  why  the  county  court  judges 
should  not  try  these  cases  ? — I  do  not  say  for  a  moment 
that  Sir  John  Bigham  and  I  are  more  capable  of 
detecting  collusion  than  you,  or  every  other  county 
court  judge,  but  I  am  conscious  myseK  that  we  do  not 
detect  it,  and  I  am  not  putting  that  as  a  reason  why  I 
would  not  send  these  cases  to  county  court  judges.  It 
is  not  a  question  of  coUusion.  I  may  say  this :  We 
have  sometimes  to  get  the  assistance  of  common  law 
judges  to  come  in,  and  I  remember  once  the  late  Lord 
Ludlow  came  in  from  the  Court  of  Appeal,  and  the 
first  thing  he  did  when  he  came  into  court  was  to  say, 
"  I  know  this  cotirt  is  brimful  of  coUusion,  and  I  mean 
"  to  put  a  stop  to  it,"  and  he  went  on  for  the  whole 
term,  and  he  did  not  find  a  single  case  of  coUusion.  I 
am  perfectly  certain  there  was  plenty  of  it,  but  even  he 
— sharp  judge  as  he  was,  could  not  detect  it.  It  is 
difficult  to  detect  coUusion.  I  am  not  putting  it  on 
the  ground  of  collusion,  but  entirely  on  the  ground  of 
what  I  said  just  now,  tot  homines  tot  sententiae. 

916.  Now,  suppose  the  evidence  of  Mr.  Musgrave  is 
perfectly  con-ect,  that  every  case  undefended  tried  in 
the  London  district  costs  from  40Z.  to  45L,  or  even 
50L  ?— So  I  read. 

917.  Does  that  not  make  it  obvious  that  the  poorer 
classes,  who  cannot  afford  that  sum,  are  denied  justice 
in  obtaining  relief  in  divorce  and  matrimonial  difficul- 
ties ? — Most  undoubtedly. 

918.  Now  your  suggestion  is  that  the  High  Court 
judges  should  try  those  cases  in  localities  in  the 
country  ? — Not  the  high  court  judges — the  two  judges 
of  the  Divorce  Division. 

919.  But  do  you  confine  the  judges  who  are  to  try 
those  cases  to  the  two  divorce  judges  P — I  think  that 
would  be  the  proper  thing  to  do.  I  think  the  fewer 
minds  you  bring  to  bear  on  that  branch  the  better.  I 
might  say  this :  there  is  one  of  the  common  law 
judges  who  has  had  a  good  deal  of  experience  of  sitting 
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in  our  division,  and  that  is  Mr.  Justice  BuckniU.  I 
am  not  sure  that  he  would  not  do  perfectly  well  to  go, 
but  I  think  he  would  object. 

920.  I  do  not  know  whether  you  have  worked  i^"t  a 
scheme  by  which  the  two  divorce  judges  could  do  the 
work  in  the  country,  having  regard  to  that  figure  from 
iOl.  to  50L  for  undefended  actions  tried  in  London  alone  ? 
— ^I  have  not.  I  have  not  attempted  to  do  it,  because  it 
is  all  a  selienie  which  would  have  to  be  worked  out ;  first 
of  all  you  would  have  to  find  out  how  many  places  you 
would  go  to ;  secondly,  you  would  have  to  arrange 
whether  you  would  take  anybody  down  with  you.  I  do 
not  think  we  should  want  a  marshal.  I  do  not  think 
we  should  want  to  take  a  cook,  and  aU  sorts  of  different 
things  which  judges  who  go  on  circuit  have  to  do.  It 
would  have  to  be  worked  out  to  see  what  the  expense 
would  come  to,  and  I  have  not  attempted  to  do  it. 

921.  If  you  fixed  the  places  in  the  county  where  the 
assize  courts  are  held  then  you  would  not  lessen  the 
expense  much  to  suitors  ? — I  would  not  have  nearly  as 
many  places  as  the  assize  places.  I  would  limit  it  to  a 
great  deal  fewer  than  that. 

922.  You  would  consoUdate  certain  counties  ? — 
Certainly. 

923.  And  then  appoint  a  centre  P — Certainly,  de- 
pending upon  the  population.  I  do  not  think  it  need 
be  in  an  assize  town. 

924.  If  you  take  the  costs  at  45L  for  trying  actions 
in  London  alone,  how  would  parties  get  to  those 
centres  without  being  prevented  from  want  of  means  P 
— It  is  a  matter  of  degree  is  it  not,  entirely  P  I  have 
suggested  as  a  matter  of  giving  security  for  costs  that 
we  should  Umit  the  amount  to  be  secured  to  51.  for  the 
wife's  costs.  I  think  we  might  manage  that  perfectly 
weU  to  cover  the  costs  of  solicitors,  and  two  or  three 
witnesses — they  never  caU  more  than  three,  about. 

925.  Assuming  you  put  Suffolk,  Essex,  and  Hertford 
together  for  this  purpose,  and  you  fix  your  jilace  of 
trial  at  Hertford.  How  much  would  it  cost  to  suitors 
to  come  from  the  north  of  Suffolk  and  Hertford  ? — 
Forgive  me,  but  you  ai'e  taking  an  extreme  southern 
limit. 

926.  Well,  fix  it  at  Chelinsford,  which  would  be 
nearer  the  centre  ? — I  beg  your  pardon,  judge,  but  you 
are  taking  three  counties  which  I  have  not  gone  into, 
but  I  should  say  those  counties  would  not  group.  You 
have  to  think  of  the  railways  more  than  anything  else, 
and  I  do  not  believe  you  could  find  a  worse  set  of 
counties  than  those  three  for  railway  communication 
for  a  common  centre.  I  know  them  because  it  is  my 
old  circuit.  ;  -, 

927.  Suppose  we  take  the  circuit  town  of  each 
county,  would  not  the  same  difficulty  arise  there,  that 
the  parties  could  not  bring  their  witnesses  ? — Well,  I 
do  not  know.     I  think  if  I 

928.  A  man  earning  24s.  or  25s.  a  week  could  not 
bring  himself  and  his  witnesses-  and  incur  all  the 
expense  if  he  had  to  travel  that  distance  ? — I  do  not 
think  that  is  so.  I  think  if  you  give  a  little  time  to  it, 
and  get  a  few  statistics  as  to  population,  and  study 
Bradshaw  a  little  bit,  you  would  be  able  to  group 
counties  quite  comfortably  without  any  very  great 
difficulty  in  arriving  at  a  good  centre. 

929.  You  would  admit  there  would  be  great  f  aciUties 
if  a  county  court  judge  exercised  this  jurisdiction  in 
every  one  of  his  towns  P — I  should  say,  certainly.  Given 
everything  else  the  county  court  judge  is  essentially 
the  proper  person. 

930.  And  you  are  aware  that  there  is  scarcely  any 
instance  where  the  suitors  do  not  live  10  miles  as  an 
extreme  distance  from  the  county  court  towns  ? — That 
I  was  not  sui-e  about.  That  is  a  matter  which  you 
know. 

931.  Now  the  amount  in  reference  to  a  formi 
pauperis  case.  You  suggest  an  encouragement  to  the 
suitor  to  apply  to  sue  in  forma  pauperis  by  raising 
the  sum  ? — I  think  so.  I  think  you  ought  to  put  it  as 
much  as  you  can  within  reach  of  the  poor  people.  It 
is  a  great  tax  on  them.  Assuming  the  figure  is  as  at 
present.  It  takes  the  greater  part  of  the  capital,  so  to 
speak,  that  the  man  has  in  order  to  provide  the  funds. 

932.  Is  your  experience  the  same  as  mine,  that  the 
poorer  classes  in  this  country  do  not  like  to  sue  in 
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forma  pauperis  ? — I  have  no  experience  at  all  about  it. 
I  know  we  have  plenty  of  them  in  the  Divorce  Court. 
I  cannot  say  whether  they  Hke  it  or  not. 

933.  I  think  Mr.  Musgrave  said  there  were  onlySlO 
or  15  in  the  year  ? — We  have  a  good  majiy  I  am  afraid 
who  come.  In  fact  it  is  the  only  means  that  some  have 
of  getting  relief  at  aU. 

934.  On  this  question  of  the  want  of  uniformity  of 
decision.  Assume  that  this  carrying  out  of  these  local 
centres  as  you  suggest  cannot  be  practically  worked 
out,  then  do  you  agree  that  the  county  courts  are  the 
only  tribunals  open  ? — Tes,  if  my  proposal  cannot  be 
carried  out. 

935.  If  your  suggestion  cannot  be  carried  out,  then 
the  county  court  is  really  the  only  local  tribunal?^ 
Quite  the  best.  I  will  not  say  the  only,  but  quite  the 
best. 

936.  On  this  question  of  want  of  uniformity  :  that  is 
an  objection  which  equally  appKes  to  the  justices  who 
make  separation  orders  ? — I  am  afraid  that  is  a  very 
sti'ong  argument  against  you. 

937.  Tou  would  not  suggest  that  that  Act  should 
be  repealed  P — Which  ? 

938.  The  Separation  Act  ? — The  Married  Woman's 
AotP 

939.  Tes,  1895  ?— I  should.  I  should  have  it  very 
much  altered.     I  would  not  keep  it  as  it  is. 

940.  Tou  observed  that  under  that  Act  the  justices 
have  to  decide  almost  all  the  points  that  arise  in  a  suit 
for  dissolution  of  mamage.  Supposing  the  husband 
alleges  adultery  by  the  wife  as  an  answer  to  the 
summons,  the  justices  must  decide  the  question  of 
adultery  ? — Tes. 

941.  Then  if  the  wife  sets  up  the  defence  that  the 
husband  has  condoned  the  adultery,  or  connived  at  it, 
or  been  guilty  of  conduct  conducing  to  it,  the  justices 
have  to  decide  that  ? — Undoubtedly. 

942.  In  addition  to  deciding  the  question  of  persistent 
cruelty  ? — Tes. 

943.  Well,  does  not  that  come  to  the  same  thing  as 
application  for  divorce  ? — I  quite  agi-ee,  but  I  have  had 
the  honour  of  sitting  with  Lord  Gorell  in  the  Divisional 
Court,  and  we  have  had  to  complain  bitterly  of  the 
extraordinary  way  in  which  the  justices  have  aiTived  at 
these  decisions,  and  we  have  had  to  reverse  them. 

944.  But  it  shows  that  the  Legislatui-e  had,  notwith- 
standing the  want  of  uniformity  of  decision,  conferred 

• ? — I  think  it  is  the  worst  Act  the  Legislature  ever 

passed,  myself.  I  do  not  know  what  all  the  stipendiary 
magistrates  think  of  it,  but  I  know  some  of  them 
think  so. 

945.  That  would  lead  you  to  the  conclusion  that  the 
county  court  judges  are  quite  as  well  able  to  deal  with 
those  matters  as  the  justices  ? — Ten  times  more. 

946.  There  is  one  other  matter  I  should  like  to  ask 
you  about.  The  custody  of,  and  the  access  to,  the 
children,  is  a  very  imx)ortant  matter  ? — Very. 

947.  Is  it  not  a  matter  to  be  further  considered 
that  the  county  court  judge  is  always  accessible  in  his 
own  district,  and  if  you  have  cases  in  which  it  is 
necessary  to  decide  access,  or  the  custody  of  the 
children,  is  it  not  an  advantage  to  have  a  judge  who 
could  dispose  of  it  at  once  ?  The  parties  could  not 
afford  to  come  to  London  to  the  High  Coui-t.  Would 
it  not  be  better  for  the  county  com-t  judge  to  have  that 
power  ? — I  do  not  see  any  diificulty  in  the  judge  who 
came  round  deciding  it. 

948.  That  is  a  matter  that  has  to  be  attended  to  at 
once,  perhaps  ? — But  we  generally  do  it  at  once. 

949.  But  suppose  the  parties  resided  in  the  north  of 
Torkshire,  and  the  judge  from  the  Divorce  Court  is  not 
coming  for  another  six  months.  Are  the  parties  to 
come  to  the  judge  in  London,  or  wait  six  months  ? — 
But  I  do  not  see  why  it  should  not  be  done  by  the 
registrar  in  the  district  pending  suit.  Access  in 
London  is  done  by  the  registrars — not  custody,  but 
access. 

950.  But  you  confine  the  registrars  to  the  probate 
registrars  ? — Well,  a  good  many  of  them  are  people 
that  come  from  the  Central  London  Registry. 

951.  But  those  registries  are  few  and  far  between, 
are  they  not  ? — 1  am  not  quite  competent  to  say. 


(Chairman.)  There  are  40.  There  is  one  for  Tork- 
shu'e,  and  the  only  one  there  is  Wakefield.  In 
Lancashire  there  are  three — Lancaster,  Manchester, 
and  Liverpool. 

952.  [Judge  Tindal  Atkinson.)  I  think  you  do  not 
agree  with  the  President  in  one  thing,  that  the  evidence 
should  be  taken  on  deposition,  either  before  the  county 
court  judge  or  registrar,  and  sent  to  London  ? — No,  I 
do  not  think  so.  I  am  quite  opposed  to  afiidavit 
evidence  unless  it  is  absolutely  essential. 

953.  In  reference  to  the  King's  Proctor,  is  there 
any  insuperable  difiiculty  in  the  registrar  of  the  county 
court  acting  in  that  capacity  and  making  proper 
mqiuries  P — I  have  not  thought  about  that,  and  I 
cannot  say  at  the  present  moment,  speaking  off-hand. 
I  should  not  like  to  say.  I  know  the  King's  Proctor 
at  the  present  moment  has  a  solicitor-agent  nearly  in 
every  place,  and  he  does  not  make  the  inquiries 
personally,  but  through  his  agent  in  the  district. 
Therefore,  I  should  think  there  would  be  no  real 
difiiculty  about  it. 

954.  That  would  be  very  much  like  sending  to  the 
registrar  for  information  P — Much  the  same  thing. 

955.  And  I  should  think  very  likely  he  does  apply 
to  the  registrar  P — Very  likely,  but  Lord  Desart  can  tell 
you  that. 

956.  There  is  another  question  on  uniformity. 
Supposing  there  was  not  uniformity,  so  far  as  divorce  is 
a  matter  of  discretion  ;  it  is  only  a  question  whether  it 
would  be  rightly  exercised  P — On  certain  principles. 
Tou  cannot  leave  it  absolutely  wide,  but  you  must  have 
certain  principles  on  which  you  exercise  your  discretion. 

957.  Now,  the  causes  of  divorce,  whether  they  are 
extended  or  not,  are  arbitrary  and  definite  causes — ^not 
matters  of  discretion  P — Oh,  certainly. 

958.  Therefore  it  depends  on  the  character  and 
nature  of  the  evidence  which  is  to  prove  the  ground  ? — 
Tes. 

959.  It  is  only  in  respect  of  that  that  the  judges 
may  differ  P — Tes. 

960.  As  to  the  evidence,  the  inference  is  to  be  drawn 
from  facts  ? — That  is  one  reason  why  I  said,  instead  of 
the  word  "  cruelty "  I  should  have  in  the  Act  of 
Parhament  an  exact  definition  of  what  is  cruelty. 

961.  Then  if  you  put  that  into  the  Act  of  Parliament, 
one  of  the  principal  grounds  of  differences  wotdd 
disappear  P — Tes,  except  as  to  the  "  reasonable  appre- 
hension "  ;  that  is  rather  difficult. 

962.  Therefore  there  would  be  less  objection  to 
county  com-ts  having  jurisdiction  if  that  were  defined 
by  Act  of  Parliament  P — On  that  point. 

963.  Supposing  differences  of  opinion  did  exist,  and 
one  jiidge — as  it  was  said.  Judge  Jones  refusing  as  much 
as  he  can  to  grant  any  divorce,  and  Judge  Brown  in 
the  adjoining  district  grants  them  very  freely,  is  that 
a  reason  for  not  conferring  on  the  county  court  judges 
the  power  so  that  the  judge  who  rightly  does  it  should 
do  so,  whether  or  not  the  judge  in  the  adjoining  district 
exercised  his  power  properly  P — The  people  could  not 
help  themselves.  They  would  go  to  the  judge  who  was 
there.  It  would  be  a  httle  hard  if  the  judge  in  that 
district  took  a  strong  line  of  his  own. 

964.  Tes,  but  there  is  no  reason  why  the  adjoining 
district  should  be  deprived  of  jurisdiction  because 
another  judge  in  another  district  does  not  do  his  duty  ? 
— That  is  true. 

965.  Now  would  not  the  county  courts  be  good 
courts  for  conciliation  ?  The  suggestion  was  made  by 
Sir  John  Macdonell  that  before  proceedings  for  divorce 
were  taken  the  parties  should  have  the  right  to  resort  to 
some  tribunal  by  way  of  conciliation? — I  should  be  very 
glad  to  be  relieved  of  that,  personally. 

966.  But  if  it  were  forced  upon  you  you  would  have 
to  do  it  ? — Tes. 

967.  And  would  not  the  county  courts  be  excellent 
tribunals  as  tribunals  of  conciliation  P — I  really  do  not 
know.  We  have  a  very  painful  and  disagreeable  duty 
sometimes  of  seeing  parties,  even  after  cases  are  set 
down  for  trial,  and  it  is  one  of  the  most  difficult  things 
that  I  ever  have  to  do.  Tou  see  one  and  then  the  other, 
and  put  before  them  the  points,  and  put  some  pressure 
upon  them  to  come  to  some  harmonious  result,  and  it  is 
most  painful  and  most   difficult;  but  I  should   think 


MINUTES   OF    EVIDENCE. 


55 


26  February  1910.] 


Tlie  Hon.  Sir  Baegbatb  Deane. 


\_Continued. 


some  of  the  county  court  judges — I  will  not   say  all  of 
them — could  do  that  with  ease  more  or  less. 

968.  For  the  benefit  of  the  pai-ties  ? — Always  for  the 
benefit  of  the  parties. 

969.  [Sir  Lewis  Bihdin.)  I  think  imder  the  Divorce 
Act  of  1857,  section  18,  there  was  power  for  the  judges 
of  assize  to  deal  with  divorce  matters  ? — I  think  in  the 
first  Act  of  all  there  was  power  to  have  these  causes 
tried  at  the  assizes. 

970.  Under  the  1857  Act,  section  18  ?— Tes. 

971.  And  that  was  repealed  by  the  Matrimonial 
Causes  Act  of  the  next  year  ? — Tes,  but  I  do  not  know 
the  reason  of  that. 

(Ghairman.)  I  have  heard  a  reason;  I  doubt  whether 
it  is  a  sovmd  one.  I  have  formed  an  impression  that 
the  judge  of  assize  has  no  office  where  the  pai'ties  could 
deal  with  interlocutory  matters,  but  it  was  suggested 
that  the  judges,  having  tried  it  for  a  time,  seemed  to 
have  administered  decrees  by  consent  and  all  sorts  of 
things. 

(Witness.)  The  judges  themselves  wished  it  taken 
away  ? 

{Chairman.)  No,  I  have  heard  it  said  that  at  that 
time  some  of  the  judges  of  assize  took  matters  by 
consent,  not  having  experience. 

(Sir  Lewis  Bihdin.)  1  am  afraid  I  am  not  at  liberty 
to  interrogate  the  Chairman,  but  if  1  may  inteiTogate 
him  through  you,  or  in  any  other  way,  I  should  like  to 
know  if  it  is  known  as  a  fact  that  these  judges  of  assize 
ever  exercised  that  power  ? 

(Chairman.)  1  do  not  know.  I  have  only  heard  that 
said. 

(Wiiness.)  There  is  no  reported  case  of  it. 

(Chairman.)  I  looked  through  Hansard  to  see  if 
ajiy  reason  was  given  for  passing  that  Act  which  put 
an  end  to  that. 

(Sir  Leu-is  Bihdin.)  I  did  the  same. 

(Chairman.)  And  I  found  none. 

(Sir  Lewis  Bihdin.)  No. 

(Chairvian.)  There  is  no  debate  on  it  at  all. 

972.  (Sir  Lewis  Bihdin.)  I  thought  you  might  be 
able  to  throw  some  light  on  why  that  was  done  ? — No. 

973.  Now,  vrith  regard  to  usiag  the  county  courts 
and  the  local  registries,  you  have  said,  and  I  quite 
agree,  if  I  may  respectfully  say  so,  that  there  should  be 
no  sort  of  charge  made  against  judges  or  officials  of 
county  courts  that  they  are  not  adequate  for  their 
duties  in  any  way.  But  is  it  not  always,  speaking 
generally,  and  not  only  in  reference  to  county  courts — 
an  objection  where  the  public  official  knows  too  much 
about  the  people  and  the  neighbourhood  where  he 
has  to  perform  his  duties  ? — Very  often  cases  are 
removed  from  a  district  for  that  reason.  An  appli- 
cation for  a  certiorari  is  made,  because  the  people  know 
too  much. 

974.  Is  it  not  easier  to  get  at  a  local  man — a  bailiff 
— ^for  the  purpose  of  bribery  than  a  man  about  whom 
nothing  was  known  by  the  parties  at  all  ? — I  am  afraid 
so,  but  my  experience  as  to  bribery  is  not  extensive. 

975.  Now,  when  it  is  suggested  that  everybody  has 
a  county  court  within  10  miles,  I  suppose  that  would 
only  be  relevant  if  this  proposed  jurisdiction  were  given 
to  every  county  court  ? — ReaUy  I  do  not  know. 

976.  If  you  only  selected  certain  cotmty  com-ts  it 

would  not  be  true ? — If  there  were  fewer  than  55. 

I  suppose  there  are  several  hundreds 

(Judge  Tindal  AtMnson.)  Several  hundred  towns,  of 
course. 

977.  (Sir  Lewis  Bihdin.)  And  if  you  only  selected 
certain  county  courts,  the  fact  that  some  county  court 
is  withia  10  miles  from  certain  people  would  have  no 
particular  relevance  ? — No. 

978.  With  regard  to  separation  orders.  '  I  think  I 
followed  you  that  the  separation  order  as  granted  by 
country  benches,  other  than  stipendiary  and  metro- 
politan magistrates'  courts — that  your  experience  is 
that  the  discharge  of  those  duties  is  very  unsatis- 
factory ? — Very. 

979.  I  suppose  that  is  inevitable  from  the  compo- 
sition of  those  tribunals  ? — Well,  of  later  days  we  have 
had — ^this  sounds  pohtical,  but  it  is  not — all  sorts  of 
people  appointed  as  naagistrates,  and  they  all  have 
jurisdiction  over  these  cases,  and  you  cannot  tell  what 


fancies  they  may  have.  I  will  give  you  an  instance  the 
other  way  which  may  help  you.  We  had  a  case  only  a 
few  weeks  ago  in  the  divisional  court  from  a  London 
metropolitan  magistrate.  There  was  evidence  given  by 
the  woman  and  by  two  witnesses  to  the  effect  that  her 
husband  had  on  three  occasions  violently  ill-used  her. 
The  case  came  up  before  us  on  appeal  by  the  wife.  In 
spite  of  this  evidence,  the  metropolitan  magistrate  had 
refused  to  make  an  order.  We  sent  it  back  to  him, 
because  he  had  not  given  his  reasons.  It  seemed  unin- 
telligible, because  here  was  distinct  evidence  by  three 
people,  all  proving  three — I  think,  perhaps,  more — acts 
of  violence  constituting  persistent  cruelty.  I  wrote  to 
the  learned  magisti-ate,  and  I  said,  "  Would  you  mind 
"  telling  me  the  reason,  because  it  is  not  apparent  ?  " 
and  he  said,  "  Oh,  the  reason  is  clear  enough ;  I  did 
"  not  believe  any  one  of  them."  But  you  cannot  trust  a 
country  magistrate  to  do  that.  They  say,  "  Oh,  here  is 
evidence,"  and  they  make  an  order.  You  want  a 
trained  intellect  to  see  if  that  evidence  which  is  given 
is  really  trustworthy  evidence  besides  being  sufficient. 

980.  And  you  would  agree  an  ordinary  country 
bench  is  a  tribunal  particularly  liable  to  be  influenced 
by  emotion  ? — Prejudices  of  all  kinds. 

981.  I  mean  it  is  a  tribunal  where  the  decision 
goes  by  the  majority,  is  it  not  ? — Yes,  always. 

982.  And  where  the  tribunal  is  particularly  liable 
to  be  affected  by,  say,  a  woman's  story  ? — I  think  so. 
You  know  I  think  they  are  all  absolutely  desirous  of 
doing  what  is  right  and  just,  but  it  is  a  question  of 
ability  to  do  it.  They  are  not  so  constituted.  They 
have  not  got  the  mental  calibre.  I  do  not  mean 
strength  of  mind,  but  they  have  not  got  the  intelligence 
in  the  right  direction  to  come  to  a  decision.  They  are 
not  judicial ;  that  is  the  real  point  of  it. 

983.  I  do  not  know  whether  youi-  experience  agrees 
with  my  own,  but  if  there  is  a  member  of  a  bench  who 
has  the  misfortune  to  have  any  legal  experience,  his 
views  are  very  frequently  put  down  to  red  tape  ? — Very 
often  bound  by  case  law  sometimes  they  call  it. 

984.  I  wanted  to  ask  you  with  reference  to  what 
I  may  call  perhaps  the  most  impoi'tant  part  of  your 
evidence  as  it  strikes  me;  the  grounds  on  which  you 
think  the  jurisdiction  for  divorce  should  be  enlarged. 
It  is  only  with  regard  to  one  of  them  that  I  wanted  to 
ask  you  a  little  particularly,  and  that  is  this  :  You  are 
in  favoui',  I  think,  of  divorce  being  allowed  in  a  case  of 
a  long  sentence  of  imprisonment,  say  five  years  ? — Yes. 

985.  I  think  you  will  agree  that  this  is  a  very 
difficult  case  ? — Yes. 

986.  There  is  a  good  deal  to  be  said  on  both  sides. 

If  I  may  just  tell  you  what  I  mean ? — You  see 

it  is  not  that  there  should  be  a  divorce  in  that  case,  but 
that  it  should  be  open  to  the  other  party  to  apply  for 
a  divorce. 

987.  That  is  what  I  was  going  to  ask  you.  You  do 
not  propose  ipso  facto  a  divorce  in  that  case? — No. 

988.  But  that  the  wife  or  the  husband,  as  the  case 
may  be,  can  apply  ? — Yes. 

989.  And  that  the  judge  should  have  a  discretion  ? 
—Yes. 

990.  If  such  a  case  came  on,  have  you  thought  out 
how  the  criminal's  case  is  to  be  put.  He  or  she,  as  the 
case  may  be,  is  in  prison ;  how  are  the  merits  of  his  or 
her  side  of  the  case  to  be  brought  before  the  court  ? — 
As  they  are  now.  He  is  brought  up  if  necessary  under 
an  order  by  the  Home  Secretary,  and  can  instruct 
anybody  to  appear,  and  he  can  appear  himself  if  he 
thinks  right.  He  is  assisted  in  prison  if  he  thinks 
necessary  to  make  a  statement  of  his  defence.  It  is  all 
done  for  him. 

991.  Is  he  to  have  advice  at  the  expense  of  the 
State  ?— No. 

992.  So  he  must  defend  himself,  or  be  undefended? 
— Just  the  same  as  if  he  is  not  in  prison. 

993.  (Chairman.)  In  bigamy  cases  it  constantly 
happens  that  a  woman  asks  for  a  divorce.  Perhaps 
the  judge  will  tell  us  how  that  happens  ? — There  is 
a  regular  way  for  him  to  be  defended. 

994.  (Sir  Lewis  Bihdin.)  And  that  acts  without 
unfairness  to  the  criminal  ? — Perfectly. 

995.  Then  what,  in  a  case  of  that  kind  is  to  be  done 
about  the  children.     Say  a  man  has  been  convicted, 
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and  is  in  prison,  and  the  wife  is  getting  along  as  well 
as  slie  can  with,  a  family  of  young  children ;  she  applies 
to  the  court  for  a  divorce;  what  is  to  be  done  about 
the  children  ?  The  man  is  earning  nothing ;  he  is  in 
prison,  and  the  woman  is  to  be  freed  from  the  link  of 
the  marriage.  How  do  you  suggest  the  children  are  to 
be  dealt  with  ? — I  do  not  quite  follow.  Of  course  she 
would  have  the  custody  of  the  children.  Tou  do  not 
mean  that  ? 

996.  Suppose  she  did  not  want  the  custody  of  the 
children  ? — She  is  bound  to  have  it  by  law.  She  is  the 
mother.  The  man  is  practically  dead  for  the  time,  and 
the  mother  must  have  them.  She  is  responsible  for 
them. 

997.  And  in  cases  of  divorce  yon  would  leave  that 
obligation  on  her? — Certainly.  The  reason  why  I 
think  you  must  extend  the  law  of  divorce  to  that  sort 
of  case  is  that  if  the  man  is  going  to  be  taken  away 
from  her,  by  his  own  misconduct,  for  a  considerable 
length  of  time  she  is  left  without  means,  and  she  ought 
to  be  able  to  allow  somebody  else  to  take  charge  of  her 
and  keep  her  morally — not  immorally,  as  is  often  the 
case. 

998.  Tes,  that  side  of  the  matter  is  quite  clear,  but 
there  are  difaoulties  ? — I  ought  to  say  this,  that  I  think 
in  all  these  oases  of  imprisonment  the  court  would 
exercise  its  discretion  partly  upon  whether  the  man 
could  while  in  prison  maintain  his  wife.  I  think  if  he 
could  maintain  his  wife  and  children  there  ought  not  to 
be  a  divorce,  and  that  ought  to  be  part  of  the  discre- 
tionary power  left  in  the  court.  It  is  only  if  the 
husband  is  practically  dead  to  her  in  every  sense  that 
she  should  have  a  divorce  instead  of  having  to  live  on 
and  go  to  the  workhouse  until  he  comes  out,  which  is 
often  the  case. 

999.  Now  I  want  to  call  your  attention  to  the 
criminal's  side  of  it.  It  is  the  fact  that  the  tendency  of 
aU  modem  changes  in  the  law  is  to  make  sentences 
remedial  rather  than  punitive  only  ? — That  is  the  idea. 

1000.  "Would  not  it  add  to  the  appalling  position  in 
a  criminal's  condition  if,  in  addition  to  his  sentence, 
there  is  the  opportunity  for  his  wife  to  get  a  divorce  ? — 
That  depends  on  the  nature  of  the  criminal's  mind.  If 
a  criminal  is  such  a  brute,  so  regardless  of  his  wrfe  and 
children,  that  he  goes  on  committing  crimes  when  he 
knows  that  the  result  will  be  that  he  will  be  sent  to 
penal  sendtude,  then  he  goes  on  with  his  eyes  open,  and 
he  cannot  complain,  and  in  such  a  case  I  do  not  think 
you  would  get  a  deten-ent  effect  to  operate  on  such  a 
man. 

1001.  Tou  would  not  say  every  man  who  comes 
within  the  criminal  law  is  such  a  brute  as  to  be  outside 
of  all  consideration  ? — Certainly  not.  There  are  people, 
such  as  financiers,  who  find  themselves  in  difficulties, 
and  go  to  penal  servitude,  and  they  are  not  brutes  in 
that  way.     It  is  a  matter  of  degree, 

1002.  In  the  case  of  the  criminal  who  was  the  best 
type  of  criminal,  if  you.  understand  what  I  mean — the 
least  depi-aved  kind  of  criminal — would  not  the  punish- 
ment be  heavier  in  his  case  than  in  the  case  oi  another, 
if,  atitomatically  added  to  his  five  years'  penal  sei-vitude, 
there  was  the  possibility  of  a  divorce  ? — I  think  it  might, 
but  he  would  know  it  beforehand.  He  would  do  it 
with  his  eyes  open,  and  it  might  be  a  deterrent. 

1003.  Is  that  a  reason  for  making  the  penalty  more 
severe  than  you  otherwise  would  do  ? — No,  but  I  think 
it  might  be  a  reason  for  his  not  doing  it. 

1004.  I  think  you  said  you  are  not  at  all  in  favour 
of  divorce  by  mutual  consent  ? — No. 

1005.  Would  it  not  be  the  case  that  the  enlargement 
of  the  gi'ounds  of  divorce  you  advocate  would  have  the 
effect  of  loosening  the  sense  of  responsibility  or  the 
sense  of  permanence  of  the  marirage  tie — if  those 
changes  were  adopted? — ^I  do  not  quite  follow  your 
question. 

1006.  If  your  Lordship's  suggestions  were  adopted 
the  effect  would  be  that  divorce  would  be  easier  than  it 
is  at  present  obviously  ? — Obviously  in  one  sense,  yes ; 
not  easier,  but  more  open — more  grounds  for  it. 

1007.  Would  not  the  effect  of  that  be  to  render  the 
marriage  tie  less  permanent  in  the  minds  of  people 
generally  in  the  country  than  it  is  at  present,  because 


they  would  feel  there  were  more  ways  of  getting  out  of 
it  than  there  are  at  present  ? — Now  you  are  opening 
another  wide  question. 

1008.  I  know  it  is  a  wide  question? — I  am  aware 
from  things  I  have  been  told  that  at  present  some 
people  marry  under  the  impression  that  if  they  do  not 
suit  each  other  they  can  get  a  divorce — and  that  you 
cannot  stop.  I  heard  a  girl  say  herself  one  day,  "  I  am 
"  going  to  be  married ;  it  does  not  much  matter  if  we 
"  do  not  get  on ;  we  can  get  divorced,  you  know." 

1009.  Would  not  that  impression  be  much  more 
justified  if  the  suggestions  you  have  made  were  cairied 
out  ? — I  cannot  help  saying  it  would.  But  the  way  I 
look  at  it  is,  what  is  best  for  the  community  fi-om  the 
moral  point  of  view  entirely.  I  say  from  the  moral 
point  of  view  it  is  better  to  enlarge  the  grounds  than 
keep  people  as  man  and  wife  who  are  not  living  as  man 
and  wife — that  is  the  way  I  look  at  it. 

1010.  Even  though  it  has  the  effect  of  making 
man-iage  a  less  permanent  institution  in  the  eyes  of  the 
people  than  it  used  to  be  ? — Tes.  Tou  know  I  was 
brought  up  a  very  strict  Churchman,  and  have  remained 
a  strict  Churchman,  and  I  am  not  at  all  sure  that  the 
divorce  laws  have  not  worked  harm  to  the  community  ; 
but  here  you  are  after  50  years ;  you  have  been  doing 
it,  and  you  cannot  go  back 

1011.  If  I  may  intemipt.  Judge,  you  mean  worked 
harm  from  the  social  point  of  view  ? — From  the  social 
point  of  view.  I  think  it  is  a  misfortune  that  the 
divorce  laws  were  ever  passed,  and  that  for  the  last 
60  years  we  have  been  working  under  them.  But  we 
cannot  go  back,  and  if  we  cannot  go  back  we  must 
make  them  better,  and  that  is  the  only  position  I  think 
we  can  take  up. 

1012.  There  is  only  one  other  question  I  want  to 
ask  you,  and  it  is  also  a  big  one.  What  relation  do  the 
suggestions  you  have  made  with  regard  to  the  altera- 
tions or  the  enlargement  of  the  grounds  of  divorce 
take  towards  the  rehgious  teaching  of  the  New 
Testament  ?— The  New  Testament  ? 

1013.  Tes  ? — Well,  of  course  all  divorce  is  contrary 
to  the  New  Testament,  except  on  one  ground.  But  the 
Old  Testament  has  been  put  on  one  side,  because  there 
there  was  the  punishment  of  death  for  adultery,  you 
know.  That  has  been  put  on  one  side,  and  perhaps 
Our  Saviour's  teaching  would  be  modified  now.  We  do 
not  know. 

1014.  Tou  do  not  suggest  that  the  alterations  you 
propose  would  be  in  harmony  with  our  Lord's  teaching  ? 
— Certainly  not ;  you  cannot  say  that  for  a  moment. 

1015.  {Lord  Guthrie.)  Mr.  Justice  Deane,  why  do 
you  think  the  existence  of  the  right  of  divorce  is  a 
misfortune? — Because  I  think  it  made  people  think 
less  of  the  marriage  tie. 

1016.  Then  it  is  in  the  interests  of  the  State  you 
ai-e  speaking— or  is  it  in  the  interests  of  the  parties  ?— 
Both. 

1017.  In  your  view,  does  the  existence  of  divorce 
have  no  deterrent  effect  at  aU  to  prevent  adultery  ?— 
I  think  it  has  some. 

1018.  Take  a  wife  who  knows  she  will  lose  her 
position  as  a  man-ied  woman,  and  be  almost  an  outcast  ■ 
that  she  will  lose  her  children,  and  that  she  will  lose 
her  means  of  support.     Do  you  think  in  that  case  the 

knowledge  of  that  certainty  does  act  as  a  detewent  f 

I  have  not  the  least  doubt  about  it. 

1019.  Then,  that  being  the  one  side,  what  is  the 
other  side  ? — I  do  not  quite  follow. 

1020.  That  being  the  deterrent,  is  there,  in  your 
view,  any  temptation  to  counterbalance  that  in  the 
other  direction  ? — From  a  woman's  point  of  view  P 

1021.  Tes  ?— Nothmg  except^I  do  not  know  what 
word  to  use,  and  I  was  going  to  use  the  word  passion 
but  something  which  really  takes  away  her  moral  level' 
No  woman,  I  think,  whose  life  is  a  high  one,  or  a  good 
one  would  ever  commit  adultei-y. 

1022.  It  has  been  suggested,  Mr.  Justice  Deane  in 
some  questions  that  the  knowledge  that  she  mav'be 
divorced  and  iihen  may  marry  her  paramour,  wiU  tend 
to  Jier  tall  Have  you  ever  seen  any  indication  of  that 
in  any  of  the  cases  that  have  come  before  you,  including 
the  letters,  hundreds  of  which  you  must  have  read  ?— 
Numbers  of  cases. 
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1023.  Tou  have  seen  that  ? — Tes,  wliere  tlie  woman 
who  is  married  to  a  poorish  man  meets  a  man  of  means, 
and  is  attracted  by  him,  and  then  comes  the  balance 
between  right  and  remaining  a  pure  woman  with  a  man 
perhaps  she  is  not  very  fond  of,  or  going  over  the  line 
and  being  able  to  mai-ry  a  rich  man  whom  perhaps  she 
does  not  care  for.     There  are  numberless  cases  of  that. 

102-1.  Is  that  the  conclusion  you  have  drawn  from 
evidence  ? — Tes. 

1025.  Including  letters?  —  Letters  and  viva  voce 
evidence,  and  things  she  has  been  heard  to  say. 

1026.  That  is  very  interesting.  I  have  not  seen 
that.  Then,  to  revert  to  the  original  question,  you 
have  got  the  deteiTent  you  have  mentioned  which  tends 
to  morality,  and  you  have  the  temptation  which  tends 
to  immorality.  Is  there  any  other  element  in  the  ques- 
tion of  public  poUcy  besides  these  two  which  we  should 
consider — deterrent,  on  the  one  hand,  and  temptation,  on 
the  other  ? — Tou  mean  only  on  the  part  of  a  woman  ? 

1027.  Tes ;  take  a  woman.  Is  it  a  question  of  balance 
between  these  two  ? — Oh,  I  think  rehgion  comes  into  it. 

1028.  But  put  aside  that  for  a  moment.  Assume 
the  marriage  tie  is  dissoluble  according  to  the  best 
interpretation  of  the  New  Testament.  There  is  a  great 
difference  of  opinion,  you  know,  but  assume  that  ? — I  do 
not  know  whether  you  have  included  this  :  people  find 
they  do  not  get  on — constant  bickering,  and  unhappiness 
at  home,  say,  and  to  get  out  of  this  she  looks  for  some- 
body, and  meets  with  somebody,  and  is  taken  by 
somebody  perhaps  who  is  willing  to  seduce  her.  That 
is  a  matter  to  consider. 

1029.  Do  you  inchide  in  that,  collusion  ? — Oh,  no  ; 
the  husband  does  not  know  anything  about  that  case. 

1030.  Then  do  you  say,  owing  to  the  divorce  law  a 
woman  will  be  found,  in  order  to  get  rid  of  her  husband, 
to  commit  adultery  ? — Ceitainly. 

1031.  Have  you  seen  evidence  of  that  ? — Tes,  in 
numberless  cases. 

1032.  In  any  reported  cases  P — I  have  no  doubt 
some  are  reported,  but  I  cannot  give  you  the  name 
of  one 

1033.  Does  anythiug  else  occur  to  you  on  the 
question  of  balance  ? — I  cannot  remember  anything  else 
at  this  moment. 

1034.  Then  turn  to  the  man's  point  of  view  on  the 
question  of  public  policy,  putting  aside  the  religious 
side.  What  do  you  say  ? — What  will  keep  him  from 
going  wrong  ? 

1035.  Tes ;  does  the  existence  of  divorce  tend  to 
make  morality  or  immorality,  in  yoxu-  view  ? — I  think 
that  is  one  reason  why  I  advocate  having  the  same  law 
for  the  woman  as  for  the  man.  I  think  a  great  number 
of  men  are  really  without  fear  of  divorce,  because  they 
know  that  they  have  to  be  proved  guilty  of  some  other 
matrimonial  ofEence,  and  I  think  if  it  was  known  that 
such  a  man  would  be  divorced  if  he  was  simply  proved 
an  adulterer  it  might  deter  him,  and  very  likely  would. 

1036.  Take  things  as  they  are  in  Scotland,  Mr. 
Justice  Deane,  where  the  law  is  that  the  guilty  person 
shall  be  treated  for  financial  purposes  as  dead,  and  in 
the  case  of  the  husband  being  guilty  his  wife  has  her 
legal  rights,  which  are  either  a  third  or  haK  of  his 
whole  moveable  estate,  and  if  iu  the  marriage  settle- 
ment he  has  settled  his  fortune  on  her  to  come  to  her 
at  his  death,  that  she  will  then  and  there  get  the  whole 
of  it  without  any  right  of  the  court  to  make  any 
provision  for  him  whatever.  That  would  act  as  an 
additional  deterrent  ? — Well,  that  does  not  affect  us, 
because  we  have  powers  of  variation  of  settlement,  and 
of  orderiug  an  allowance  or  a  settlement. 

1037.  Would  you  explain  that,  because  in  Scotland 
many  of  us  think  there  should  be  power  in  the  court 
in  the  case  of  the  guilty  wife  to  provide  some  settle- 
ment for  her.  What  is  your  power  ? — If  there  is  a 
settlement  we  have  power  to  vary  it  in  any  way  we 
think  best  for  the  benefit  of  the  wife  or  children. 

1038.  The  wife  being  guilty  ? — Even  if  guilty,  and 
if  there  is  no  settlement  we  have  power  to  order  a 
settlement  to  be  made  to  provide  for  her  and  the 
children.     That  is  a  matter  of  discretion  in  the  judge. 

1039.  Is  that  availed  of  regularly  P — Oh,  regularly. 


1040.  And  is  the  amount  given  to  the  guilty  person 
mere  maintenance  above  want,  or  a  substantial  and 
comfortable  maintenance  P — If  she  is  the  guilty  person, 
just  to  keep  her  from  want  and  temptation — the  great 
idea  being  to  keep  her  from  temptation,  and  very  often 
we  insert  a  clause  Dwm  casta — dum  casta,  or  dum  sola. 

1041.  Take  the  ordinary  middle-class  people.  Take 
a  man  with  lOOZ.  a  year  ? — Tou  do  not  have  a  settle- 
ment in  the  case  of  a  man  with  only  a  weekly  wage ; 
but  if  he  has  any  property  you  make  a  settlement. 

1042.  Then  supposing  you  had  no  divorce,  would 
you  allow  judicial  separation  P — That  is  going  back 
to  the  old  ecclesiastical  law — divorce  a  mensa  et 
toro. 

1043.  But  we  have  the  view  put  before  us  against 
divorce  and  in  favour  of  judicial  separation,  and  we 
have  jjut  before  us  the  view  in  favour  of  divorce  but 
against  any  judicial  separation.  What  do  you  say, 
apart  from  divorce,  about  judicial  separation  ?  Is 
that  a  wise  thing  in  any  circumstances  ?  —  I  think 
not.  I  have  a  very  strong  opinion  against  judicial 
separation. 

1044.  People  should  either  remain  married  or 
unmaiTied  P — Tes,  either  hve  together  or  be  free  of 
each  other.  It  is  no  use  having  a  half-way  house ;  it 
only  does  harm. 

1045.  With  regard  to  the  inequality,  may  I  ask 
this :  In  England,  you  proceed  by  entitling  a  woman  in 
certain  exceptional  cases  to  sue  for  divorce  on  the 
grounds  of  adultery  P — Tes. 

1046.  There  are,  I  notice,  five  exceptional  cases  : 
adultery  in  the  case  of  incest,  adultery  in  the  case  of 
bigamy,  adultery  in  the  case  of  rape,  adultery  combined 
with  cruelty,  and  adultery  combined  with  desertion  ? 
--Tes. 

1047.  Sir  John  Bigham  suggested  the  addition  of 
one  or  two  other  exceptions,  particularly  a  case  where 
there  was  known  and  continuous  adultery.  Is  it  your 
view  that,  instead  of  adding  to  the  exceptions,  it  would 
be  better  to  leave  each  case  to  be  decided  according  to 
its  own  circumstances,  and  leave  a  woman,  for  instance, 
to  say  if  she  will  avail  herself  or  not  of  the  crime  being 
adultery  P — Tes,  certainly,  I  should. 

1048.  If  we  do  not  take  that  view,  do  you  agree 
with  him  in  adding  the  exception  of  known  and  con- 
tinuous adultery  to  the  Act.  That  is  in  the  section 
of  the  1857  Act,  you  see  P — Tou  mean  contiuuous 
adviltery  as  being  equal  to  adixltery  plus  one  of  the 
other  grounds. 

1049.  Tes  P — Well,  of  course  it  follows,  I  should 
say. 

1050.  I  should  think  so.  But  would  not  there 
require  to  be  other  exceptions  P  Take  a  man  convicted 
imder  the  Criminal  Law  Amendment  Act.  Is  it  not 
monstrous  to  think  that  that  should  not  be  an 
exception  when  bigamy  is  an  exception  P — And  rape  P 

1051.  Well,  take  bigamy,  which  may  be  quite 
innocent,  because  a  man  may  marry  on  a  false  report 
of  his  wife's  death  P — The  Criminal  Law  Amendment 
Act  includes  all  sorts  of  offences. 

1052.  Well,  a  young  girl,  with  consent,  under  the 
age  of  16.     That  would  manifestly  follow  ? — Tes. 

1053.  But  yoii  prefer  to  abolish  that  elaborate 
system  of  equality  P — I  should. 

1054.  With  regard  to  juries,  whatever  is  done  here, 
though  this  Commission  does  not  include  Scotland,  may 
seriously  affect  Scotland,  we  never  try  divorce  cases  by 
jury,  though  we  have  power  to,  because  the  judges 
always  think  it  is  better  not  to.  How  far  does  your 
view  go  about  juries  ? — I  am  afraid  it  is  a  selfish 
question.  Personally,  I  think  justice  is  more  done  by  a 
judge  than  by  a  jury,  but  it  is  a  great  comfort  some- 
times when  one  has  a  very  great  conflict  of  evidence  to 
put  the  responsibility  off  one's  own  shoulders,  if  the 
parties  desire  it,  on  to  a  jury.  But  I  think,  personally, 
in  the  Divorce  Ooui-t  greater  justice  is  done  by  judges 
than  by  juries,  and  I  will  give  you  a  very  strong 
instance  of  it  if  you  like.  I  was  a  great  many  years  at 
the  Bar,  and  I  was  generally  asked  beforehand :  How 
shall  we  try  this  case,  shall  we  have  a  jury  or  leave 
it  to  a  judge  ?  And  I  always  looked  upon  it  from 
this  point  of  view  :  if  we  have  a  thoroughly  good  case 
we   will  have  a  judge,  if  we  have  a  doubtful  case  we 
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wiU  have  a  jury.  We  have  a  chance  with  a  jury,  but 
none  with  a  judge.  That  is  why  I  want  to  get  rid 
oi  damages,  because  a  great  many  cases  have  to  be 
tried  by  a  jury  because  you  have  damages  claimed. 
My  case  is,  get  rid  of  damages  and  the  great  majority 
of  cases  will  be  tried  by  the  judge. 

1065.  The  words  in  the  Matrimonial  Causes  Act, 
1857,  are  "  And  the  parties  or  either  of  them  may  insist 
"  on  having  the  contested  matters  of  fact  tried  by  jury 
"  as  hereinafter  mentioned."  Suppose  it  had  been  for 
the  judge  to  decide  it,  you  would  not  have  had  any 
difficulty  ? — The  difH.culty  is  to  get  rid  of  Magna 
Charta,  which  says  that  every  British  subject  8hou.ld 
have  the  right  of  trial  by  jury,  and  that  is  what  that 
means. 

1056.  But  if  the  matter  had  been  left  in  the  hands 
of  the  court ? — If  the  House  of  Commons  will  over- 
ride Magna  Charta  there  is  no  difficulty. 

1057.  {Chairman,)  If  you  look  at  the  Probate  Act 
you  will  see  the  coui-t  can  decide  whether  there  is  to  be 
a  jury  or  not  ? — Tes,  I  was  dealing  with  the  Divorce 
Act  at  the  moment. 

1058.  (Lord  Guthrie.)  With  regard  to  publication, 
might  1  ask  this  question  ?  Would  it  meet  your  view 
if  the  essence  of  the  pleadings  was  allowed  to  be  pub- 
lished, plus  the  judgment,  or  would  you  object  to  the 
essence  of  the  pleadings  being  allowed  to  be  published 
plus  the  judgment  ? — I  rather  object  to  the  judgment. 

1059.  You  would  ? — Tes,  because  one  has  to  go  into 
details  in  the  judgment ;  you  have  to  go  through  the 
case  to  show  the  grounds  upon  which  you  are  proceeding. 
If  your  judgment  was  merely  Decree  Nisi,  with  costs, 
there  would  be  no  objection.  But  if  you  have  to  go 
through  the  case  to  show  the  grounds  of  your  judgment, 
that  you  believe  a  witness  who  swears  so  and  so,  and 
disbelieve  a  witness  who  said  so  and  so,  you  are  letting 
the  whole  mischief  out. 

1060.  Could  not  that  be  cured,  as  I  have  done  myseK, 
by  pencilling  on  the  side  of  certain  portions  of  your 
judgment:  "This  is  not  to  be  printed "F — Here  I  am 
speaking  in  a  difficulty,  too.  We  have  a  regular  body  of 
repoi'ters  in  the  Divorce  Court  who  have  been  there  for 
years — most  respectable  men.  They  know  exactly  what 
the  court  approves  of  being  reported  and  what  not,  but 
when  there  is  a  cause  celehre  coming  forward  you  get  a 
lot  of  people  from  the  country  taking  a  note,  and  that  is 
where  the  mischief  is  done.  Our  own  people  never  do 
harm ;  they  are  most  careful  and  right-minded  people. 

1061.  What  is  your  view  with  i-egard  to  the  court 
being  open  or  shut,  apart  from  reports  ? — I  think  that 
should  be  left  entirely  to  the  judge.  I  think,  as  a  rule, 
the  court  should  be  open,  because  1  think  it  would  be 
a  very  great  misfortune  if  the  public  began  to  think 
that  things  were  being  done  behind  closed  doors.  There 
are  certain  cases  which  we  always  try  in  camera,  but 
those  are  not  of  public  importance.  They  are  not  the 
same  thing  at  all. 

1062.  In  your  view  would  it  not  be  desirable  that 
the  power  of  the  judge  should  be  piit  expressly  in  a 
statute  rather  than  left  in  the  very  vague  way  in  which 
it  now  stands  ? —  As  far  as  possible  yes  ;  but  you  must 
leave  a  certain  amount  of  discretionary  power. 

1063.  Now  in  England  you  have  a  law  of  recrimina- 
tion. Do  you  approve  of  that  ?  So  that  a  person  can 
sue  if  he  is  guilty  himself.  Now,  we  have  not  that  in 
Scotland.  Have  you  formed  any  definite  opinion 
whether  your  systein  or  ours  is  better,  because  it  is  a 
very  important  question  ? — That  is  a  matter  1  have 
often  thought  over,  but  1  have  never  spoken  about  it 
to  anybody  else.  Ton  know  there  is  an  Act  of  Parlia- 
ment which  says  that  no  person  who  is  a  party  to  the 
proceedings  shall  be  liable  to  be  asked,  or  bound  to 
answer,  any  question  tending  to  show  he  or  she  has 
committed  adultery.  I  should  like  to  see  that 
rescinded. 

1064.  In  whose  interests,  the  piiblic  interests  ? — 
In  the  interests  of  morality  and  justice,  because  that 
would  stop  a  whole  lot  of  people  coming  into  court 
as  petitioners  who  had  been  gTiUty  themselves  of 
misconduct. 

1065.  Then  you  approve  of  people  being  stopped 
coming  into  court  who  have  been  guilty  of  misconduct  ? 
— Certainly. 


1066.  You  think  a  remedy  if  given  at  all  should  be 
to  the  innocent  people  only  ? — -There  are  certain  cases — 
Lord  GoreU  vriU  remember  many  of  them — where 
women  come  into  court  and  pray  for  a  divorce  on  the 
ground  that  their  husband  has  been  guilty  of  cruelty 
and  adulteiy,  and  they  have  sometimes  admitted  that 
they  themselves  have  committed  adultery,  and  pleaded 
extenuation,  and  sometimes  it  has  been  left  to  the 
King's  Proctor  to  find  out  and  bring  it  in  on  an  Inter- 
vention. That  is  where  the  discretion  of  the  court 
comes  in.  If  the  petitioning  woman  has  been  guilty  of 
adultery  without  excuse  then  we  refuse  relief,  but  if 
that  woman  has  been  diiven  into  adultery  by  her 
husband — many  cases  of  that  sort  have  been  proved  in 
court — driven  on  to  the  streets,  put  into  such  a  state 
of  penury  and  poverty  that  she  has  been  obliged  to  go 
to  the  protection  of  some  other  man  to  be  supported 
and  to  live,  we  give  her  the  benefit  of  our  discretion, 
and  give  her  a  decree.  But  it  is  not  so  with  men, 
because  there  is  not  the  same  temptation  or  such 
compulsion  exercised  upon  them.  A  man  is  never 
compelled  to  commit  adultery,  but  women  may  be.  I 
do  not  know  a  single  case  myseM  where  a  petitioning 
husband  has  been  relieved  if  he  himself  has  committed 
adultery.  There  was  one  case  I  may  say.  I  am  not 
going  to  mention  the  name,  not  long  ago  where  the 
Court  of  Appeal  over-i-uled  the  court  and  rescinded 
the  decree  that  had  been  granted,  the  petitioner  having 
himseK  committed  adultery. 

1067.  Do  you  approve  of  the  existing  state  of  the 
English  law,  which  does  not  make  that  obligatory,  but 
gives  the  court  power  to  refuse  it  ? — Discretion.  The 
words  are  that  the  court  shall  not  be  bound  to  grant  a 
decree  if  the  petitioner  has  been  guilty  of  adultery. 

1068.  1  suppose  it  is  in  the  same  way  that  you 
cannot  sue  for  breach  of  contract  if  you  have  yourself 
broken  the  contract  ? — Yes. 

1069.  With  regard  to  collusion  in  a  case  of  adultery, 
what  do  you  exactly  mean  by  collusion  ?  One  form  of 
collusion  is  where  there  is  no  guilt  at  all,  and  they 
make  up  a  story  of  guilt ;  and  another  form  of  collusion 
is  where  the  man  agrees  with  his  wife  that  he  will  go 
and  commit  adultery  in  order  for  her  to  get  a  divorce. 
Another  form  of  collusion  is  where  the  adiiltery  is  real, 
but  the  man  says  to  the  woman  :  If  yoii  do  not  defend 
I  win  give  you  lOOZ.  Do  you  include  all  those  three  in 
the  word  collusion,  or  is  it  where  there  is  a  fraudtdent 
story  got  up  ?  —  One  is  not  collusion  at  all.  You 
cannot  collude  at  what  does  not  happen. 

1070.  Do  you  call  that  fraud  then? — No,  it  is 
nothing.  There  is  no  adultery,  and  the  collusion  is 
immaterial. 

1071.  But  that  does  happen,  does  it  not ;  a  purely 
fictitious  story  is  made  up  ? — Oh,  yes,  that  is  one ;  but 
the  real  collusion  is  where  two  people  agree  that  one 
shall  commit  adultery  for  the  purpose  of  obtaining 
a  divorce,  and  the  adultery  is  committed;  and  the 
third  one  is  more  like  connivance — conniving  at  the 
adultery. 

107:2.  Do  I  understand  jom-  view,  in  favour  of  the 
suggestion  of  the  judges  of  the  Divorce  Com-t  going 
circuit  as  against  the  county  court  judges  doino-  it 
would  not  be  affected  l>y  an  extension  of  the  ground  of 
divorce  and  an  increase  in  the  number  of  divorce  cases  ? 
— I  do  not  think  so.  I  cannot  say  at  present,  but  it 
seems  to  me  a  good  many  cases  that  come  up  to  us 
now  would  be  tried  in  the  coimtry.  We  should  get 
a  slight  increase,  but  I  think  if  it  was  done  in  the 
country  we  should  get  them  done  fairly  quickly. 
Nearly  all  of  them  would  be  short  cases,  but  I  do  not 
think  expense  ought  to  stand  in  the  way.  I  look  at 
this  from  a  big  national  point  of  view. 

1073.  I  do  not  know  whether  you  are  at  all  aware 
of  the  Scotch  system,  under  which  there  are  poor 
agents  as  they  are  called,  appointed  annually  by  the 
legal  bodies  all  through  the  country ;  and  in  Edinburgh 
not  only  poor  agents  but  poor  counsel  selected  by  the 
faculty  of  magistrates  and  appointed  annually,  and  the 
result  is  that  any  poor  person  can  get  it  where  they 
reside,  and  then  by  communication  with  Edinburgh  the 
case  is  carried  through  by  the  agent  and  by  counsel, 
without  any  pay.     Further,  there  are  no  court  fees,  and 
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further,  the  shorthand  writers  are  not  paid.  Would 
it  be  possible,  do  you  think,  to  introduce  a  system 
throughout  England  of  that  kind  ? —  Well,  that  is 
something  like  what  is  being  attempted  in  the  criminal 
courts.  The  judge  is  asked  to  get  State  aid  for  the 
prisoner,  and  he  appoints  a  solicitor  and  counsel. 

1074.  Woi-dd  it  be  possible  to  extend  that  system  ? 
— It  is  done,  I  think,  entii-ely  in  forma  pauperis  cases. 
That  is  rather  the  meaning  of  "  in  forma  pauperis  "  ; — 
you  get  that  advantage.  I  believe  you  pay  much  fe-iver 
fees  to  the  Treasury  and  you  get  a  soKcitor  and  counsel 
for  nothing. 

1075.  But  in  that  case  that  I  have  mentioned  the 
one  difficulty  that  would  remain  would  be  witnesses' 
expenses  ? — Yes. 

1076.  (Mrs.  Tennant.)  May  I  assiime,  Mr.  Justice 
Deane,  that  in  forming  your  opinion  in  favour  of  equal 
opportunities  for  divorce  for  men  and  women  you  have 
given  consideration  to  the  argument  that  in  the  case 
of  the  woman  the  social  consequences  are  greater  ? — I 
think  so. 

1077.  And  you  feel  the  moral  consequences  are 
equal? — I  think  the  moral  offence  is  equal.  I  think 
there  is  no  excuse  for  a  man.  I  have  never  seen  it 
myself.  I  have  never  understood  why  a  man  should  be 
excused  for  an  act  of  immorality.  He  is  a  free  agent. 
I  have  heard  it  said  that  if  a  man  after  a  big  public 
dinner  gets  excited  with  drink  and  goes  and  commits 
himseK  before  he  goes  home  he  ought  to  be  excused. 
I  do  not  see  it  myself.  He  is  equally  unclean.  It  is 
the  old  Biblical  idea. 

1078.  I  did  understand  that,  but  I  was  anxious 
to  ascertain  that  you  had  given  consideration  to  the 
other  argument,  and  in  spite  of  that  consideration  you 
have  come  to  that  conclusion  ? — I  have. 

1079.  I  notice  in  your  memorandum,  you  mention 
confirmed  and  hopeless  limaoy  as  a  possible  extension. 
Have  you  considered  intermittent  lunacy — in  a  case 
where  the  husband  or  the  wife  comes  out  of  the  asylum 
and  rejoins  the  other  ? — I  have.  I  do  not  think  in- 
termittent lunacy  ought  to  be  a  ground  for  divorce. 
That  comes  under  the  case  of  "  for  better  for  worse," 
and  the  person  is  still,  so  to  speak,  alive,  biit  where  it 
is  hopeless  lunacy  the  person  should  be  treated  as  dead, 
and  is  really  dead,  and  divorce  should  be  allowed. 

1080.  Would  you  include  cases  where  the  doctor  is 
of  opinion  that  a  return  to  the  asylum  is  iuevitable. 
There  are  such  cases  ? — I  do  not  think  so  long  as  there 
are  periods  in  which  the  two  people  can  live  together 
as  man  and  wife  you  can  say  it  is  hopeless  lunacy,  and 
you  should  not  give  a  divorce  until  it  is  hopeless.  That 
is  a  question  of  medical  evidence,  and  the  court  woidd 
have  to  decide  on  that.  I  can  see  a  difficulty.  I  had  a 
will  case  not  long  ago  in  which  an  unfortunate  son 
was  left  out  of  his  father's  will  because  he  was  a 
"  hopeless  "  lunatic,  and  after  the  father's  death  he 
recovered  and  got  perfectly  well.  Therefore  there  is  a 
great  difficidty,  and  the  court  would  "have  to  exercise 
very  great  care  in  arriving  at  a  conclusion,  and  it 
would  be  only  after  conclusive  evidence  that  it  would 
do  it. 

1081.  I  want  to  ask  you,  if  I  may,  one  or  two 
questions  about  the  reforms  that  are  in  your  mind  with 
regard  to  separation  orders.  Ton  mentioned  three 
months  as  a  possible  period  of  trial — as  the  limit,  in  fact, 
for  the  duration  of  a  separation  P — I  am  afraid  I  have 
not  considered  it  very  carefully  as  a  definite  figure.  I 
said  three  months  on  the  spur  of  tJie  moment  when  I 
wrote  my  minute,  but  my  view  is  rather  that  it  must  be 
a  matter  for  the  magistrate.  He  has  seen  the  people, 
and  if  he  thinks  a  week  would  do  to  wait,  or  a  fortnight 
or  less — but  I  do  not  think  he  should  give  more  than 
three  months  in  the  first  instance. 

1082.  Tou  would  leave  it  to  his  discretion  to  give  a 
shorter  period  ? — Certainly. 

1083.  Would  not  it  be  ia  certain  cases  that  there 
would  be  the  same  immorality — in  the  case  particularly 
of  the  husband — ^if  the  limit  were  as  great  as  three 
months  ? — I  do  not  quite  foUow. 

1084.  Tour  opinion  is,  that  if  the  wife  si  withdi-awn 
from  the  husband,  and  he  has  to  employ  a  housekeeper 


to  look  after  his  childi-en  and  home,  there  is  a  great 
liability  to  immorality  ? — Oh,  yes,  quite  so. 

1085.  Then  that  might  be  as  great  in  three  months 
as  in  six  months,  in  certain  circumstances  ? — Tes.  I 
do  not  think  it  is  quite  as  great,  because  the  probability 
is,  the  man  will  not  have  gone  and  taken  away  every- 
thing and  left  her  without  any  means  of  living.  Of 
course,  the  whole  point  is  the  means  of  the  woman 
living.  She  is  a  poor  woman  with  children,  and  she 
must  have  some  means  of  living.  She  might  have 
neighbours  or  relations  living  near  who  will  help  her 
to  keep  her  going  for  a  time.  It  must  be  left  to  the 
magistrate. 

1086.  That  is  the  case  on  behalf  of  the  woman,  but 
there  is  a  case  on  behalf  of  the  man.  There  is  his 
inability,  perhaps,  to  look  after  his  children  ? — Well, 
the  man  is  the  person  who  makes  the  living,  and  I  do 
not  think  he  is  in  the  same  category  as  a  woman  left 
by  him. 

1087.  Even  if  the  woman  has  to  go  away  from  the 
man  ? — Certainly  not. 

1088.  Except  where  the  woman  is  unfortimately  the 
bread-winner;  but  I  was  thinking  not  of  his  being 
unable  to  make  a  living  for  his  children,  but  being 
unable  to  look  after  them  ? — Yes,  when  he  has  to  get 
somebody  to  look  after  them  .f 

1089.  Yes.  I  am  trying  to  arrive  at  the  importance 
of  fixing  a  date  and  the  difficulty  of  fixing  any  date. 
But  I  think,  perhaps  that  would  be  met  by  youi- 
suggestion  that  it  should  be  an  outside  date,  and  that 
it  be  in  the  discretion  of  the  magistrate? — I  think 
that  is  the  way  to  get  out  of  it.  It  is  an  outside 
length  of  time  for  the  sejsaration,  but  less  than  that 
if  necessary. 

1090.  Then  I  gather  your  opinion  is  that  the  county 
court  judge  is  ten  times  I  think  was  your  expression, 
a  better  adjudicator  in  matrimonial  matters  than  the 
borough  or  county  magistrates  ? — Yes,  taking  them 
as  a  rule.  I  mean  there  are  numbers  of  gentlemen  in 
the  country  who  are  thoroughly  judicial  people — people 
who  have  been  members  of  the  bar — I  am  speaking  of 
them  as  a  general  body,  but  I  do  not  think  it  is  right 
to  trust  so  large  a  mixed  body.  You  may  get  a  first- 
class  intellect,  and  you  may  not. 

1091.  Would  you  draw  any  distinction  between  the 
county  court  and  the  summary  jurisdiction  court, 
leaving  out  of  question  the  magistracy  and  then- 
qualifications  ? — -But  the  magistrates'  is  the  summary 
jurisdiction  court. 

1092.  But  leaving  out  of  question  the  characteristics 
of  those  who  preside  over  the  courts,  would  you  draw 
any  distinction  between  the  coru-ts  themselves  as 
suitable  places  for  the  hearing  of  such  cases  ? — No,  I 
do  not  think  so. 

1093.  Then  if  the  reforms  that  you  advocate  with 
regard  to  separation  orders  were  carried  out,  do  you 
think  it  would  be  a  good  thing  to  remove  the  hearing 
of  these  cases  to  within  the  jurisdiction  of  the  county 
court  ? — You  see  it  is  a  veiy  difficult  question  to  answer. 
As  I  said,  I  could  give  you  the  names  of  certainly  30 
county  court  judges  whom  I  would  absolutely  ti-ust, 
because  they  are  all  men  of  somewhat  similar  modes  of 
thought,  and  I  am  quite  sure  that  the  judge  who  is 
here  could  also  name  some  30  men  pretty  well  like 
himself,  with  the  same  sort  of  experience  and  all  that, 
and  we  should  get  a  very  good  body  probably,  but  if 
you  are  going  to  leave  it  to  the  large  body  of  county 
court  judges  I  am  perfectly  certain  we  should  end  in 
confusion. 

1094.  I  am  speaking  of  separation  cases,  not  of 
divorce  ? — But  I  am  talking  of  the  whole  thing.  The 
whole  thing  would  go  to  some  other  tribxmal  in  the 
country.     Divorce  and  separation. 

1095.  Then  do  you  advocate  this  period  of,  say, 
three  months,  and  the  temporary  separation  being 
decided  by  a  judge  of  the  Divorce  Court  ? — Not  those 
which  are  at  present  dealt  with  by  the  magistrates. 

1096.  Those  are  the  cases  I  have  in  mind  ? They 

must  still  be  dealt  with  by  the  magistrate ;  but  I  would 
not  extend  their  jurisdiction  beyond  what  it  is,  and 
I  would  cut  it  short  by  limitmg  it  as  I  have  suggested. 

1097.  But  you  would  rather  see  those  dealt  with  by 
magistrates    than    by  county  coui-t   judges  ? I    am 
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afraid  it  would  be  putting  too  big  a  burden  on  the 
county  court  judges  if  we  gave  them  aU  those  cases.     I 
do  not  know  how  many  there  are. 
{Chairman.)  7,000. 

1098.  {Mrs>.  Tennani.)  The  reason  I  put  the  question 
is  it  has  been  suggested  that  a  great  many  of  the 
separation  cases  which  are  taken  to  the  magistrate 
would  not  be  taken  if  the  applicants  had  to  go  further 
afield  to  the  county  court.  It  would  be  a  deterrent  ? 
— A  preliminary  investigation,  you  mean,  before  they 
took  proceedings  at  aU. 

1099.  A  hearing  by  the  county  coui't  judge  instead 
of  by  the  magistrate  ? — 1  am  afraid  that  would  not 
work  at  all  in  those  separation  cases.  That  is  a  question 
Mr.  Brierley  could  answer  better  than  I  can.  I  should 
think  in  those  cases  the  magistrate  before  whom  the 
cases  comes  would  be  the  only  person  to  see  them. 

1100.  I  mean  that  the  applicants  themselves  would 
not  move  P  That  is  what  you  are  suggesting  ? — A  sort 
of  preliminary  interview  with  the  judge  ? 

1101.  No,  I  mean  people  who  now  bring  trivial 
disputes  on  which  sometimes  they  may  get  a  separation 
would  never  take  those  disputes  at  all  if  they  had  to 
take  them  to  the  comity  court  instead  of  to  the  stimmary 
jurisdiction  court  ? 

1102.  (Judge  Tindal  AtJcinson.)  IthinkMrs.  Tennant 
means,  suppose  parties  go  to  a  county  court  ? — Which 
parties,  separation  cases  ? 

1103.  {Mrs.  Tennant.)  Yes,  if  the  woman  were  com- 
pelled to  go  to  the  county  coui-t,  she  would  have  to 
wait  three  or  four  months  and  to  go  a  greater  distance 
to  the  county  court.  Would  not  that  deter  people 
going  for  a  separation  order  ? — I  should  like  to  deter 
them,  between  you  and  me. 

1104.  Ton  do  not  think  it  practicable  ? — No,  I  do 
not.  I  think  the  less  easy  it  is  for  these  sepai-ation 
orders  to  be  obtained  the  better,  because  I  do  not 
think  that  half  of  them  are  wanted.  If  you  have  a 
real  case  of  assault  the  police  will  deal  with  it.  It  is 
all  these  miserable  trumpery  cases,  and  it  is  very  often 
that  the  woman  would  like  to  get  a  fixed  income.  It  is 
more  for  a  sum  of  money  to  be  paid  by  the  man  than 
to  get  rid  of  him. 

1105.  When  you  say  questions  of  alimony  and 
maintenance  should  be  dealt  with  by  the  registrar,  you 
mean  he  should  secure  to  the  woman  the  sum  under 
a  maintenance  order  given  against  the  husband  ? — 
Do  you  mean  in  these  separation  cases  ? 

1106.  Tes  ? — Oh,  no,  he  never  secures  that.  It  is 
never  a  big  sum. 

1107.  Nobody  secures  it  ? — No, 

1108.  Has  it  occurred  to  you,  as  a  reform,  that 
somebody  should? — But  you  cannot  secure  a  weekly 
or  monthly  payment.  All  you  can  do  is  to  make  an 
order  that  he  pays  so  much  out  of  it,  and  you  can  deal 
with  him  if  he  does  not,  but  apart  from  that  you  cannot 
secure — that  is  to  say,  put  into  settlement^a  sum  of 
money  if  he  has  not  got  it.  Do  you  understand  the 
distinction  ? 

1109.  Yes,  quite.  But  is  it  not  very  unfortunate 
that  the  woman  has  to  go  and  see  the  man  from  whom 
she  has  been  separated  in  order  to  get  it.  There  is  no 
obligation  on  him  to  send  it  P — Oh,  no. 

{Mr.  Brierley.)  No,  the  obligation  is  on  him  to  pay 
her. 

{Mrs.  Tennant.)  And  if  he  neglects  his  obligation. 

{Mr.  Brierley.)  It  is  her  biisiness  then  to  apply  for 
a  summons  or  waiTant  to  arrest  him  for  non-payment. 

1110.  {Mrs.  Tennant.)  Is  not  that  throwing  a  great 
deal  on  her,  and  making  it  very  difficult  for  her.  Of 
course  we  shall  receive  evidence  on  that  point,  but  I 
take  it  a  great  many  maintenance  orders  are  entirely 
neglected  ? — A  good  many  are  because  the  man  bolts, 
goes  away  altogether,  and  is  never  heard  of  again. 

1111.  And  even  if  he  does  not  bolt 

{Sir  Lewis  Dibdin.)  I  think  what  Mrs.  Tennant  is 
thinking  of  is  the  order  is  enforced  like  an  affiliation 
order,  but  an  afiiliation  order  cannot  be  prosecuted  for 
a  month,  and  during  that  month   the  woman  starves 


{Mr.  Brierley.)    No,   you   are   thinking   that   some 
official  should  enforce  it  ? 


( Witness.)  But  it  is  done,  is  it  not  P  I  have  seen 
orders  from  the  magistrate  when  they  have  been 
brought  up  to  us  for  reconsideration  that  the  money 
has  to  be  paid  to  the  chief  constable  or  to  some  official, 
and  then  he  collects  it  so  that  the  husband  and  wife 
are  not  brought  into  contact. 

1112.  {Mrs.  Tennant.)  That  is  within  the  discretion 
of  the  magistrate  ? — Tes. 

1113.  There  is  no  obligation  on  him  to  make  the 
order  in  that  way  P — No. 

1114.  Do  you  think  it  would  be  a  reform  if  it  were 
so  P — I  think  it  would  be  a  good  thing,  but  there  is 
another  side  to  that.  It  might  be  a  good  thing  to 
bring  husband  and  wife  together  that  they  may  come 
to  a  mutual  arrangement.  On  the  other  hand  if  the 
man  is  a  real  brate  it  might  lead  to  further  assaults. 

1115.  Yes.  I  can  see  there  are  ways  in  which  it 
might  be  good,  but  would  it  be  practicable  to  suggest 
that  the  magistrates'  attention  should  be  drawn  to  its 
consideration  P — I  think  it  always  is.  I  am  quite  sure  I 
can  speak  of  Mr.  Brierley's  class  of  magistrate.  The 
stipendiary  and  the  metropohtan  magistrates  always 
consider  how  the  money  is  to  be  paid,  and  it  is  generally 
inserted  in  the  order. 

1116.  May  we  take  it  that  this  has  been  done  in  the 
great  number  of  cases  in  which  there  is  no  reference  in 
the  order  as  to  the  method  of  payment  P — In  a  great 
number,  except  that  he  is  ordered  to  pay  so  much. 

1117.  And  in  those  cases  the  magistrate  is  of  opinion 
that  it  is  well,  with  the  hope  of  bringing  the  husband 
and  wife  together  again  for  her  to  visit  her  husband  in 
order  to  secure  her  money  ? — Yes,  if  the  case  is  of  that 
sort  that  it  does  show  a  chance  of  their  making  it  up 
with  each  other,  the  more  they  are  brought  together  the 
better  ;  but  otherwise  the  less  they  come  together  the 
better.  I  can  give  you  an  explanation  of  what  I  mean. 
Sometimes  in  divorce  cases,  while  the  case  is  pending, 
before  it  comes  on  for  trial,  there  is  a  question  of  access 
to  children.  Sometimes  it  is  advisable  that  the  husband 
should  have  access,  if  he  is  respondent,  to  the  childi-en 
at  the  wife's  house,  where  she  is  living,  and  that  brings 
them  together,  and  they  may  make  it  up.  On  the 
other  hand  if  things  are  so  bad  that  there  is  no  chance 
of  a  re-union  you  keep  the  man  away  from  the  house, 
and  he  is  guilty  of  contempt  of  court  if  he  goes  there ; 
but  if  you  make  that  order  it  absolves  him.  It  is  the 
same  sort  of  pi-inciple.  You  have  to  find  out  the 
nature  of  the  case. 

1118.  I  think  I  understood  in  your  scheme  for 
dealing  with  divorce  suits  you  would  only  have  two 
judges — the  present  complement  of  judges — in  charge 
of  the  counti-y  districts  ? — I  think  if  you  keep  to  two 
it  would  be  better.  I  should  have  one  if  possible.  I 
do  not  think  you  can  have  the  matter  left  in  too  few 
hands — heads  I  ought  to  say. 

1119.  But  do  you  think  it  would  be  possible  to 
overtake  the  work  ? — I  cannot  tell  you  reaUy  at  present. 
I  should  thmk  it  possible.  There  is  another  matter 
again  which  I  have  heard  of.  I  have  heard  they  are 
going  to  cut  the  Long  Vacation  shorter,  which  will 
give  us  an  extra  fortnight.  A  fortnight  in  the  year 
will  dispose  of  a  great  number  of  undefended  cases. 

1120.  I  suppose  we  shall  have  to  assume  that 
additional  facilities  would  lead  to  an  additional  number 
of  suits  P — I  should  think  so,  probably. 

1121.  So  as  a  basis  of  calculation  one  ought  not  to 
take  the  average  number  of  suits  up  to  to-day,  but 
prepare  for  an  increased  number  P — Well,  it  is  difficult 
to  average  anything  in  that  way,  but  I  should  think 
you  could  do  it  to  a  certain  extent. 

1122.  {The  Archbishop  of  Yorh.)  I  only  want  to  ask 
one  or  two  questions  to  make  clear  the  impression  of 
your  evidence  on  my  mind.  With  regard  to  your 
strong  objection  to  separation  orders.  Does  that  go  so 
far  that  you  would  like  to  aboUsh  judicial  separation  as 
it  IS  ordinarily  understood  ? — As  permanent,  yes. 

1123.  What  would  the  position,  in  your  judgment 
then  be  m  the  case  of  a  wife  who  had  conscientious 
objections  to  a  divorce,  and  desired  protection  from  her 
husband  P  She  would  have  no  remedy  P— She  could  get 
temporary  separations.  It  would  mean  having  to 
repeat  them. 
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1124.  Notliing  more  ? — No.  I  mean  we  have  cases 
of  Boman  Catholics ;  they  will  not  have  divorce. 

1125.  Tes,  but  a  very  large  number  of  other  women 
strongly  object  ? — There  are  a  very  large  number  of 
High  Church  people  who  are  somewhat  similar,  yes. 

1126.  Would  not  your  proposal  inflict  rather  a 
wrong  on  them,  and  leave  them  without  a  remedy  ? — 
"Well,  I  should  rather  like  to  put  that  pressure  upon 
them  to  come  together  again. 

1127.  But  there  are  considerations  where  it  would 
be  practically  impossible  for  strong  reasQns  that  they 
should  ? — Where  there  is  something  that  does  not  give 
them  grounds  for  divorce  F 

112S.  Where  there  is  something  that  would  give 
them  ground  for  divorce  ? — I  think  I  see  what  your 
Grace  means.  Ton  mean  people  who  have  conscientious 
objections  to  divorce,  and  if  there  is  no  separation,  they 
are  left  without  any  relief  ? 

1129.  Tes  ?— I  see  the  difficulty. 

1130.  I  am  not  asking  the  question  in  the  air  you 
know  ? — No  I  am  sure  you  are  not. 

1131.  I  may  take  it  it  had  not  occuiTcd  to  you? — 
No,  it  had  not  occurred  to  me  at  all. 

1132.  Then  with  regard  to  divorce  on  the  ground  of 
desertion,  say,  for  four  years.  Would  not  it  be  extra- 
ordinarily easy  for  persons  to  connive  at  desertion  in 
order  to  obtain  a  divorce ;  and  would  not  such  an 
extension  of  the  grounds  lead  in  many  cases  to  being 
practically  a  divorce  by  mutual  consent ;  that  persons 
would  consent  not  to  appear  or  live  together  or  have 
any  intercourse  with  one  another  for  four  years,  and 
then  have  an  undefended  case? — 1  do  not  think  you 
would  find  it  work  so  in  practice.  I  do  not  think  we 
find  cases  of  desertion  for  two  years  at  present  as 
collusive.  The  nearest  approach  to  it  is  a  case  I  was 
in  some  years  ago  where  the  husband  went  away  and 
returned  on  the  evening  of  the  day  before  the  two 
years  were  up,  and  it  was  put  forward  as  a  collusive 
arrangement  and  was  accepted  as  a  collusive  arrange- 
ment and  was  not  allowed;  and  that  is  the  longest 
time  I  ever  remember  to  have  known  of  a  case  of 
desertion  by  collusion. 

1133.  But  would  not  the  temptation  to  that  be 
much  stronger  in  the  case  of  desertion  being  enough 
for  a  divorce  ? — Desertion  for  four  years  is  a  long  time, 
yovir  Grace.  I  do  not  think  you  would  find  divorce  by 
coUusion  on  desertion  for  four  years ;  but  that  you 
would  get  to  know  more  from  Lord  Guthrie. 

1134.  With  regard  to  the  extension  of  the  grounds 
of  divorce  to  sentence  for  crime.  You  base  the 
principle  of  your  proposed  extension  on  the  fact  that 
in  certain  cases  the  husband  is  really  dead  to  his  wife. 
But  in  the  case  of  a  sentence,  say,  for  five  years,  the 
outstandiug  feature  is  that  the  husband  is  bound  to 
come  to  life  agaia  ? — A  re-incarnation. 

1135.  I  mean  it  makes  all  the  difference? — Well, 
it  comes  to  that.  But  you  may  say  a  man  is  dead  to 
his  wife  if  he  commits  adultery. 

1136.  Tes,  but  that  is  on  another  ground? — Tes, 
but  it  is  the  same  principle,  to  my  mind. 

1137.  In  your  opinion,  then,  all  that  a  woman  would 
have  to  do  if  she  desired  a  divorce  from  her  husband 
who  had  been  sentenced  to  four  or  five  years'  penal 
servitude,  would  be  to  prove  the  sentence  ? — Prove  his 
conviction  and  sentence. 

1138.  And  that  would  be  enough  ? — Tes. 

1139.  So  that  a  man  might  have  been  sentenced 
under  circumstances  of  peculiar  hardship  and  not 
really  constituting  him  a  person  of  the  lowest  moral 
character,  and  yet  he  might  at  the  end  of  five  years 
find  his  home  broken  up,  his  children  taken  from  him, 
and  any  chance  of  restoration,  humanly  speaking,  at  an 
end  ?— He  could  be  heard,  you  see ;  it  would  not  be 
done  behind  his  back. 

1140.  But  1  gathered  from  you  he  would  not  be 
permitted  to  make  any  defence?— Oh,  he  would  be 
entitled  to  make  a  defence.  I  beg  your  pardon;  I 
misunderstood  you  when  you  said  it  would  be  sufficient 
to  prove  his  conviction  and  sentence.  That  of  course 
would  be  the  essence  of  the  decision ;  but  there  might 
be  grounds  for  saying  :  We  must  not  deal  with  this 
case   until   the   matter   has   been  more  thrashed  out, 


and  now  we  have  the  Court  of  Criminal  Appeal  there 
would  be  ample  opportunity  to  thrash  it  out. 

1141.  I  do  not  want  to  labour  the  point  of  this 
here ;  but  it  is  rather  important.  I  speak  from  real 
knowledge  of  convicted  prisoners.  I  have  been  a 
prison  chaplain.  There  are  many  cases  where  a  man 
has  been  sentenced,  and  rightly  sentenced ;  sentenced 
in  such  a  way  that  his  sentence  would  not  be  reversed 
or  appealed,  but  who  may  be  in  almost  every  other 
respect  an  admirable  man,  and  one  fall  may  be  the 
greater  reason  for  his  beiug  restored  after.  What 
defence  would  he  have  if  his  wife  said  he  was  dead  to 
her  for  five  years  ? — 1  think  you  cannot  legislate  for 
the  few. 

1142.  My  suggestion  is — perhaps  having  a  kindlier 
view  of  the  criminal  classes — that  the  cases  are  not  so 
few  ? — I  should  have  thought  they  were,  speaking  as 
a  man  that  has  done  a  good  deal  of  criminal  work  in 
his  time.     I  was  12  years  on  the  circuit. 

1143.  But  you  wish  us  to  take  it  your  view  is,  no 
matter  what  the  circumstances  were  that  led  to  the 
sentence,  the  mere  fact  that  a  sentence  was  made,  and 
made  in  a  way  that  could  not  be  reversed  and  repealed, 
would  entitle  the  wife  then  and  there  to  obtain  a 
divorce  from  her  husband  ? — Tes. 

1144.  Then  I  think  there  is  another  question  only. 
1  was  impressed  by  what  you  said,  and  1  only  want  to 
get  it  clear  that  I  was  right  in  interpreting  what  you 
said — that  you  are  convinced  in  an  enormous  number 
of  cases  brought  before  you  at  present  there  is  coUu- 
sion ;  but  that  with  all  the  experience  of  your  court  it 
is  impossible  to  detect  it  ? — I  think  so.  More  than 
that ;  1  speak  not  only  of  my  own  powers  of  detection, 
or  my  brother  judge,  but  of  the  King's  Proctor,  who 
has  every  agency  at  his  command.  Tou  hardly  ever 
get  a  case  of  collusion  established  ;  perhaps  two  in  the 
course  of  the  year  ;  not  more,  certainly. 

1145.  Therefore,  we  may  take  it  as  certain,  if  that 
is  so  with  the  High  Court,  with  all  its  exceptional 
experience  and  power,  it  would  be  far  more  so  if  the 
jurisdiction  were  extended  to  a  large  number  of  county 
courts  ? — Well,  1  think  so,  pace  our  friend  the  judge 
here! 

1146.  With  regard  to  the  magistrate ;  you  might 
conceive  of  the  trial  of  cases  on  a  wider  system.  Does 
it  occur  to  you  to  express  any  opinion  on  the  stipendiary 
magistrate  as  a  more  suitable  officer  than  the  county 
court  judge  ? — To  begin  with  there  are  not  enough  of 
them  ;  that  is  one  difficulty. 

1147.  They  are  constantly  dealing  with  matrimonial 
difficulties  ? — As  I  said  before,  I  think  the  magistrates 
and  the  stipendiary  and  metropolitan  magistrates  have 
done  splendid  work.  1  am  not  a  bit  afraid  of  leaving 
it  to  them,  or  to  the  county  coui-t  judges  if  you  could 
select  your  judges  in  the  county  court,  but  I  do  not 
know  all  of  them. 

1148.  One  more  question.  I  was  much  impressed 
by  what  you  said,  that  you  were  disposed  to  think  from 
your  experience  that  it  was  a  misfortune  that  the 
divorce  laws  were  ever  passed.  I  should  just  hke  to 
know  why  you  think  it  has  been  a  misfortune.  Is  it 
because  of  the  effect  on  public  morality  ? — Tes.  I 
think  that  the  idea  of  the  strength  of  the  marriage 
contract  has  been  very  much  weakened  by  them.  I 
think  in  old  days  people  settled  down.  To  begin  with, 
I  do  not  think  they  married  without  greater  care  and 
greater  thought  as  to  whether  they  were  stilted  to  each 
other.  Now  they  are  vriUing  to  take  the  risk,  which 
is  a  great  mistake,  and  I  think  a  great  many  marriages 
ought  never  to  take  place  which  do,  because  people 
think  they  can  get  rid  of  each  other  afterwards ;  they 
could  not  before  the  divorce  Acts ;  they  had  to  make 
the  best  of  it. 

1149.  That  leads  to  what  I  want  to  say.  Tou  urged 
the  extension  of  grounds  of  divorce,  and  to  some  extent 
the  extension  of  facilities  of  recourse  to  the  courts,  on 
the  ground  of  its  effect  on  public  morahty.  But  might 
not  it  equally  be  said  that  the  effect  of  public  morality 
in  the  wider  sense — the  sense,  not  of  commission  of 
actual  transgression,  but  of  the  whole  basis  on  which 
the  moral  life  of  the  people  rests,  would  be  afilected  by 
that  extension  ? — I  do  not  think  so. 
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1150.  I  should  like  to  be  clear.  I  think  you  said 
that  you  thought  the  present  facilities  for  divorce  had 
greatly  weakened  the  binding  force  of  the  marriage  tie  P 
— Yes. 

1151.  You  also  feel  that  the  present  position  of 
divorce  involves  a  number  of  persons  in  the  commission 
of  irregular  acts  ? — I  think  you  mis-heard  me.  Not 
divorce — separation. 

1152.  You  would  not  extend  that  to  divorce? — No; 
it  is  the  separation  that  is  the  cause  of  immorality. 

1]  53.  Then  you  do  not  think  the  fact  that  at  present 
persons  are  not  able  to  get  divorce  on  the  various 
grounds  you  have  alluded  to — cruelty  and  desertion,  and 
so  on,  tends  to  morality  ? — May  I  put  exactly  what  I 
mean  in  my  own  words  ? 

1154.  Please  ? — I  think  that  these  separation  orders 
result  in  people  living  apart  and  gradually  living  with 
somebody  else.  That  is  separation.  If  they  were 
divorced  they  would  not  live  with  somebody  else  but 
they  would  marry  and  live  moral  lives.  That  is  one 
distinction.  Apart  from  that,  I  think  the  divorce  laws 
have  made  the  idea  of  the  marriage  tie  less  strong  and 
valuable  than  it  ought  to  have  been  ;  they  marry  too 
soon ;  they  marry  without  care ;  and  they  marry  under 
the  feeling  that  they  can  get  rid  of  it.  Now,  that  is 
quite  a  different  thing  from  the  effect  of  separation. 
But  what  1  want  to  convey  is  this ;  that  there  are  a 
great  many  cases  where,  by  reason  of  the  present  state 
of  the  law,  you  can  only  grant  separations,  and  you 
ought  to  make  it  divorce,  so  that  they  may  marry. 
That  is  the  meaning  of  the  extensions ;  you  get  rid 
of  the  separations  by  extending  the  remedy. 

1155.  It  would  not  tend  to  balance  the  effect  .on 
public  morality,  generally  .f — I  do  not  think  so.  It 
would  be  hopeless  if  you  gave  relief  to  the  guilty  as  well 
as  to  the  innocent.  You  must  hmit  your  i-elief  to  the 
innocent.  There  has  been  a  suggestion  that  if  both  are 
guilty  of  immorality  you  should  give  a  divorce.  I 
think  that  would  be  fatal  to  morality.  I  think  you 
must  give  it  only  as  a  method  of  relief  to  the  innocent 
person,  and  that  will  hold  up  the  divorce  laws,  not  as  an 
immoral  procedure,  but  as  one  of  high  morality  which 
will  give  relief  to  the  innocent  party. 

1156.  But  you  still  think  the  giving  of  this  relief, 
under  whatever  safeguard,  does  act  and  has  acted  in  a 
way  that  has  greatly  loosened  the  binding  force  of  the 
mari-iage  tie  ? — I  think  if  you  could  go  back  57  years, 
or  53  years — whatever  it  is,  to  the  time  when  the 
Divorce  Acts  were  first  started,  and  begin  again,  I 
would  say  at  once,  "  Do  not  have  divorce  " ;  and  then 
the  people  would  know  that  they  had  to  live  together 
for  better  for  worse,  and  there  would  be  an  end  of  any 
difficulty  ;  1-iut  when  once  you  have  admitted  divorce 
you  cannot  rescind  it ;  you  have  to  take  it  as  it  is,  and 
make  it  better  if  you  can  for  the  purpose  of  getting  rid 
of  that  which  tends  to  immorality,  and  get  that  in  its 
place  which  tends  to  morality. 

1157.  I  omitted  to  ask  one  question,  Mr.  Justice 
Deane.  I  shoiild  like  to  know,  in  the  experience  of  your 
court,  are  those  who  come  either  in  forma  pauperis  or 
obviously  with  not  large  means — are  any  large  pro- 
portion of  them  artisans,  or  do  they  mainly  belong  to 
the  lower  middle  class  '<f — It  is  a  lower  class  than 
artisans  who  come  in  fm-ma.  pauperis. 

1158.  Do  you  have  any  large  number  of  artisans 
who  come  before  you — themselves  or  their  wives  ? — 
It  is  diflicult  to  know  exactly  what  an  artisan  is  ;  but 
what  I  call  an  artizan  I  should  say  was  one  of  the 
smaller  class  that  come  before  us.  I  should  have  said 
the  bulk  of  our  peo^jle  were  the  very  poor  and  the 
moderately  rich. 

1159.  (Chairman.)  There  are  a  few  questions  I  want 
to  put  to  sum  up  some  of  the  questions  that  have  been 
put  to  you,  and  which  have  suggested  questions  which 
I  think  are  worth  while  putting.  Pii-st  of  all,  with 
regard  to  drink,  I  think  you  said — quoting  something 
as  a  matter  of  fact  that  I  have  ah-eady  said — that  if  the 
evil  of  drink  were  reduced  it  would  largely  reduce 
divorce  ? — I  think  so. 

{Sir  Lewis  Vibdin.)  It  was  Sir  John  said  it  this 
morning. 

1160.  {CJiairman.)  Well,  he  quoted  what  I  have 
said.     You  find  that  dissolute  habits  on  both  sides  are 


brought  about  largely  by  drink  ? — I  suppose  that  is  so  ; 
not  necessarily  by  drinking  to  excess.  I  do  not  tljink 
I  would  go  so  far  as  that.  By  not  drinking  to  excess  I 
mean  not  getting  drunk,  but  getting  excited. 

1161.  Bringing  about  bad  associations  ? — Getting 
themselves  out  of  themselves,  if  I  may  use  that 
expression. 

1162.  Have  you  drawn  any  conclusion  at  all  from 
the  statistics  we  have  had  that  the  majority  of  the 
divorce  cases  occur  after  a  considei'able  period  of 
marriage.  Have  yon  drawn  any  conclusion  from  that 
fact  disclosed  'in  the  statistics  ? — Yes,  I  think  so. 

1163.  What  conclusion  have  you  drawn? — It  is 
difficult  to  come  to  any  real  conclusion  about  it.  I 
may  say  this :  I  believe  that  one  of  the  reasons  which 
lead  to  divorce  is  the  absence  of  children.  I  took  up 
one  of  my  note  books  yesterday  casually ;  it  was  for 
the  year  1908,  and  it  began  on  the  11th  May  and  I  took 
it  to  the  end  of  the  year.  I  tried  187  undefended  eases 
between  those  months.  In  87  of  them  there  were  no 
children ;  in  43  there  was  one  child ;  in  35  two  children ; 
in  12  three  children  ;  in  2  four  children ;  in  2  five ;  and 
in  2  six.  That  was  the  total.  My  impression  is  that  it 
is  a  very  serious  question — this  absence  of  children— ^to 
the  married  life,  and  I  believe  you  will  find  (I  am  certain 
it  is  so  from  my  experience  this  term)  that  if  there  are 
children  it  keeps  the  home  together  and  they  both  work 
together.  When  there  are  no  children  the  home  is 
not  the  home  that  it  ought  to  be,  and  that  is  the 
real  reason  I  think  that  keeps  the  people  apart  and 
prevents  them  living  a  domestic  life. 

1164.  That  would  hardly  account  for  the  great 
majority  of  cases  taking  place,  say,  ten  years  after 
maiTiage.  The  sort  of  idea  that  has  been  put  before  us 
is  that  at  that  time  the  greatest  strain  in  life  comes  on 
these  poorer  classes  and  they  try  to  counteract  it  by 
drink  and  other  causes  ? — I  do  not  think  yon  can  take 
it  by  so  many  years  after  marriage.  I  Imow  a  great 
many  cases  (I  have  just  given  some  small  statistics 
about  children) — I  have  known  a  great  many  cases  where 
people  live  very  happily  together  till  the  time  comes  for 
their  childi-en  to  be  educated,  and  then  they  fall  out 
over  that  and  get  to  impossible  conditions. 

1165.  It  is  the  fact,  however,  that  amongst  the 
moderately  poor — those  earning  25s.  or  30s.  a  week — 
that  at  about  that  time  the  strain  of  life  by  the  children 
coming  on  and  causing  more  expense  is  felt  more  ? — 
Yes,  and  more  so  every  year  by  reason  of  the  fact  that 
people  are  prevented  letting  their  childi-en  earn  money. 
1  do  not  say  it  is  not  right,  but  that  does  have  an  effect. 

1166.  Does  not  it  show  that  it  causes  more  friction, 
and  then  the  parents  try  to  get  out  of  it  ? — Yes,  to  get 
away  from  it. 

1167.  And  then  faU  into  bad  habits  ? — Yes. 

1168.  Now  the  Archbishop  put  to  you  the  serious 
result  that  might  follow  from  adding  as  a  cause  of 
divorce  a  certain  number  of  years  crime -sentence.  Do 
you  think  or  not  that  that  fact  would  help  to  tend  to 
check  the  commission  of  crime  ? — I  do  not  know.  I 
think  it  cuts  both  ways.  I  think  some  men  are  brutes 
enough  to  say,  "  What  a  good  thing  ;  I  get  that  at  all 
"  events  ;  in  addition  to  my  punishment  I  get  rid  of 
''  that  woman."  Whereas  other  men  might  feel  it 
bitterly. 

1169.  Notwithstanding  the  suggestion  made,  I 
understand  you  to  adhere  to  the  view  that  for  a  long 

sentence  of  imprisonment  there  should  be  relief? I 

think    so.      A   woman   is   very   often   left   absolutely 
penniless.     What  is  she  to  do  for  five  years. 

1170.  Do  you  think  in  the  class  of  oases  where  you 
get  the  criminal  element,  and  the  children  left  without 
anything,  that  she  seeks  to  find  some  other  solace  and 
gets  into  a  state  of  immorality  ? — The  difficulty  is  (it  is 
no  use  blinking  the  fact)  unfortunately  immoi-ality  is  a 
source  of  livelihood;  that  is  the  trouble;  and  some 
women  are  reduced  to  it  at  the  last  moment — ^the  most 
moral  women  (you  have  known  it  in  cases  we  have  had) 
have  been  left  in  such  a  state  of  utter  destitution  that 
from  sheer  starvation  they  have  given  way. 

1171.  _  The  bottom  of  the  principle,  as  I  gather  from 
your  eaiiier  evidence,  is  that  with  five  years'  imprisoment 
or  perhaps  more,  life  together  has  become  impossible  ? 
— That  is  the  principle. 
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1172.  One  or  two  points  that  occur  to  ma  about  the 
suggestion  of  judges  going  round.  I  take  it  you  and 
Sir-  John  Bigham  are  pretty  full  up  at  present  ? — Well, 
I  do  not  know ;  we  have  a  supplemental  list  going. 

1173.  But  your  time  throughout  the  year  as  two 
judges  is  fairly  weU  occupied  ? — Tes,  I  suppose  it  is, 
fairly  ■well. 

1174.  Do  you  think  it  woidd  be  possible  for  two 
Judges  to  dispose  of  the  Probate,  Divorce,  ami  Admiralty 
business  here,  and  yet  go  round  the  country  with  a 
possibly  largely  increased  number  of  cases  H — "We  have 
had  a  series  of  heavy  terms  of  Admiralty  work ;  more 
than  usual.  Up  till  then  the  second  judge  has  always 
been  able  to  help  on  the  Probate  and  Divorce  side,  and 
we  have  kept  up  to  our  list,  and  it  is  only  lately  we 
have  not  been  able  to  do  that ;  but  it  may  be  it  may 
mean  a  third  judge. 

1175.  That  is  what  1  was  coming  to.  Tour  view  is 
if  it  was  carried  out  it  could  be  acted  upon  by  having  a 
third  judge  P — Tes,  and  he  could  perhaps  help  the 
King's  Bench  Division  if  he  was  not  wanted  in  ours. 

1176.  Do  you  think  it  would  meet  the  difficulty  of 
those  small  local  cases  if  they  were  only  taken  once  in 
every  six  months  at  these  centres  ? — ^I  think  so. 

1177.  The  judge  going  round  the  country  would 
have  a  large  aiea  to  cover,  and  he  could  not  go  round 
except  at  long  intervals,  and  the  difficulty  is  in  these 
mati-imonial  cases  they  ought  to  be  disposed  of  at  once, 
you  cannot  wait  so  long.  I  should  like  to  know  what 
you  think  about  that,  because  I  understood  Judge 
Tindal  Atkinson  put  the  length  of  time  that  would 
elapse  between  the  circuits  F — Well,  1  have  thought 
about  it,  but  I  thought  six  months  was  not  a  very  long 
time. 

1178.  They  have  got  to  get  their  papers  done  ? — I 
do  not  suppose  it  would  be  six  laonths  except  in  extreme 
cases. 

1179.  I  think,  according  to  my  recollection,  a  great 
number  of  undefended  cases  in  London  are  taken  within 
a  month  or  so  of  the  time  the  case  was  started  ? — Only 
the  supplemental  cases. 

1180.  The  others  two  months  ? — The  others  two  or 
■three  months.     Take  this  term's  list.     This  term's  list 

began  to  be  set  down  in  October,  and  we  began  to  try 
them  in  January. 

1181.  Whatever  the  exact  details  are,  it  is  desirable 
that  these  cases  should  be  disposed  of  quickly  ? — Tes. 

1182.  One  other  point  on  that.  The  suggestion, 
as  I  understand,  is  that  the  registrar  of  the  district 
registries  might  dispose  of  the  interlocutory  proceed- 
ings ? — I  should  discourage  interlocutory  xjroceedings 
by  making  stringent  mles  about  pleadings. 

1183.  But  any  appeal  would  have  to  go  to  the 
judge  ? — Tes,  if  there  are  appeals  they  must  be  made 
in  London,  or  to  the  judge  when  he  comes  round. 

1184.  One  other  difficulty  that  1  think  rather  bears 
upon  the  establishment  of  local  tribunals.  Do  you  find 
by  experience  that  these  people  in  the  other  class  of 
life  have  difficulties  with  their  witnesses  because  the 
witnesses  are  all  earning  money  in  employment  and 
find  a  difficulty  in  getting  away  '<! — I  have  no  douljt 
that  is  one  of  the  diffictilties ;  getting  them  together. 
They  have  to  give  notice  and  get  leave  to  be  away. 

1185.  Then  with  regard  to  the  proceedings  in  the 
district  registries  as  compared  with  the  county  courts. 
The  county  courts  have  power  of  service  of  proceedings 
through  their  bailiffs  P — Tes. 

1186.  One  of  the  great  difiiculties  in  the  divorce 
business  is  serving  the  other  side,  especially  if  they 
have  disappeared  from  the  locality.  Do  you  think 
the  registrars  of  the  High  Court,  who  have  no  bailiffs, 
could  dispose  of  that  sort  of  work  as  well  as  the  county 
courts  ? — Well,  I  do  not  know.  Tou  see  solicitors' 
clerks  serve  everywhere. 

1187.  We  are  speaking  of  the  class  of  cases  where 
they  want  to  work  as  economically  as  possible  ? — A 
solicitor's  clerk  would  not  charge  very  much,  would  he  ? 
3s.  4d.  1  suppose.  That  would  be  a  scale  of  fees  that 
would  have  to  be  settled,  I  think. 

1188.  I  only  mention  it  because  you  know  it  has 
been  before  us  on  some  other  occasions  as  one  of  the 
things  a  county  court  can  do,  and  the  High  Court 
cannot. 


{Judge  Tindal  Athinson.)  The  proceedings  are  served 
by  the  county  court  official  without  any  expense  to  the 
parties. 

(Chairman.)  That  might  apply  to  the  high  court, 
1  should  think. 

(WitiMsti.)  I  think  you  would  have  to  ascertain  the 
court  fees  in  these  poor  cases,  and  you  might  deal  with 
it  in  that  way. 

1189.  One  other  mp.tter  about  the  magistrates.  A 
good  deal  has  been  put  to  you  in  various  quarters  about 
want  of  uniformity  of  decision,  possibly  among  the 
magistrates  and  county  court  judges  if  you  had  them. 
Have  you  any  idea  how  many  magistrates  there  are  all 
together  P — In  the  country  ? 

1190.  Tes  ?— Not  the  least. 

1191.  It  is  the  magistrates  at  petty  sessions  who 
take  these  cases  mostly  P — Tes. 

1192.  Most  of  them  are  not  trained  lawyers  P — No  ; 
hardly  any  of  them. 

1193.  That  may  account  for  a  good  deal  of  diversity 
of  opinion  amongst  the  magistrates.  Would  that  apply 
to  the  county  court  judges  P — I  should  like  to  point  out 
this  matter  for  consideration.  There  is  one  judge  of 
the  High  Court  who  is  a  very  high  churchman  and  who 
has  persistently  refused  to  have  anything  to  do  with 
divorce  cases,  and  once  when  he  was  vacation  judge  he 
refused  to  make  decrees  absolute ;  and  there  may  be 
county  court  judges  of  that  opinion,  and  they  might  b& 
in  some  populous  district,  and  that  difficulty  would 
arise.  Then  his  Grace  suggested  there  were  some  very 
high  chui-ch  people  about  the  country  who  might  object 
to  divorces  altogether.  There  may  be  some  of  these 
county  court  judges  who  object  to  divorce  altogether. 
Therefore,  1  think  you  ought  to  keep  it  in  certain  well 
known  hands.     I  say  hands,  but  1  mean  heads. 

1194.  One  point  on  this  want  of  uniformity.  The 
magistrates'  work  is  all  discretionary;  they  are  not 
bound  to  make  these  Orders  P — No. 

1195.  But  if  these  rights  are  given  to  the  county 
courts  it  would  not  be  discretionary,  but  all  fact;  px-oof 
of  adultery  and  desertion  and  so  on  P — Tes. 

1196.  The  only  case  where  discretion  comes  in,  is 
with  regard  to  a  guilty  person? — Tes,  that  is  the 
present  law. 

1197.  Well,  there  is  no  possibility  of  want  of 
uniformity  between  the  county  court  judges  except  in 
so  far  as  they  find  fact  ? — Well,  we  call  it  discretion, 
but  it  is  a  mental  attitude  towards  the  facts.  It  is. 
more  a  mental  attitude  of  the  man  towards  the  facts 
that  you  have  the  diversity  in  than  the  discretion. 

1198.  It  is  not  want  of  uniformity  in  applying  the 
law  to  the  facts,  but  getting  at  the  facts  P — Tes, 
approaching  it  from  the  same  point  of  view. 

1199.  (Judge  Tindal  Athinson.)  That  applies  to 
workmen's  compensation  cases,  say  p — Tes,  to  every- 
thing in  life. 

1200.  Well,  you  woiild  not  remove  from  the  county 
courts  juiisdiction  in  compensation  cases  P — No  ;  but 
I  look  upon  this  divorce  question  as  one  of  the  most 
delicate  questions  of  oui-  jurisprudence. 

1201.  (Chairman.)  Would  you  see  any  material 
mitigation  of  your  view  if  the  jurisdiction  were  con- 
ferred on  certain  county  courts,  as  it  is  in  the  bankruptcy 
cases  P  In  the  bankruptcy  cases  there  is  extended  by 
the  Lord  Chancellor  an  order  that  it  should  be  taken 
by  county  court  judges.  Would  you  see  any  difficulty 
in  that  applying  to  this  branch  of  the  business  ? — Only 
the  same  objection  that  I  have  made  throughout,  that 
I  think  the  fewer  persons  that  have  to  administer  this 
jurispi-udenoe  the  better. 

1202.  That  might  be,  but  a  county  court  judge 
for  two  or  thi'ee  districts  might  take  the  cases  for  that 
combined  district  P — If  one  county  court  judge  would 
act  as  judge  of  assizes  for  certain  places  the  objection 
is  not  the  same. 

1203.  It  does  not  follow  that  every  county  coui-t 
judge  need  do  this.  It  might  be  that  half  a  dozen 
throughout  the  whole  coiuitry  would  be  selected  and 
do  the  whole  district  P — Well,  half  a  dozen  selected 
judges  I  should  not  object  to  so  much,  but  I  should 
prefer  fewer. 

(Sir  Lewis  Bihdin.)  Tou  lose  the  advantage  of: 
facility  of  access  then. 
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(Chairman.)  No,  not  if  they  travel  round. 

(Witness.)  The  judge  himself  said:  "Suppose  we 
"  group  Norfolk,  Suffolk,  and  Essex,  one  judge  might 
"  take  the  whole  of  those  three  counties."  If  it  is 
reduced  in  that  way 

1 204.  If  it  is  I'educed  to  a  few  a  great  part  of  your 
objection  would  go  ? — If  you  could  reduce  it  to  a  very 
small  number  I  should  not  object.  I  may  say,  in 
putting  forward  this  suggestion  that  one  of  our  judges 
should  go  away  to  do  this  work,  I  have  spoken 
perfectly  unselfishly.     1  should  hate  it. 

1205.  (Sir  Lewis  Dibdin).  If  you  had  only  one 
county  court  judge,  and  he  was  going  over  several 
districts  that  would  involve  one  county  court  judge 
going  to  the  district  of  another  county  court  judge, 
would  it  not  ? — Yes  ;  but  he  would  not  be  called  county 
court  judge  for  that  purpose,  1  suppose.  That  would 
be  got  over;  he  would  be  called  local  divorce  judge  or 
something. 

1206.  (Chairman.)  I  am  only  putting  these  sug- 
gestions because  there  seems  to  be  a  general  opinion, 
as  far  as  we  have  got,  that  local  trials  of  some  sort 
might  be  desirable.  There  are  various  -w  ays  of  dealing 
with  the  diiliculty.  Now  to  pass  to  two  other  points. 
The  first  is  collusion.  Ton  have  mentioned  the  pro- 
bability of  collusion  existing  in  a  variety  of  cases,  and 
that  that  might  be  extended  to  more  cases,  as  the 
Archbishop  said,  if  you  gave  greater  facilities  by  trying 
in  the  countiy.  Has  it  occuiTed  to  you  why  there 
should  be  any  collusion  at  all  in  these  suits  ;  why  this 
stigma  of  collusion  should  apply  to  divorce  cases  and 
to  no  others  ? —  I  think  there  would  be  much  less 
collusion  if  you  altered  the  law  as  1  suggested. 

1207.  But  why  do  you  find  there  should  be  any 
collusion  at  all  ? — It  stands  to  reason  it  is  to  present  a 
false  case  to  the  court. 

1208.  But  why  shoidd  it  be  necessary  in  the 
administration  of  justice  in  a  proper  state  of  the  law 
that  people  should  be  afraid  of  stating  then-  cases 
correctly  ? — I  am  afraid  I  do  not  quite  f oUow. 

1209.  Why  should  people  coUude  at  all?  Is  it 
because  the  law  is  too  hard  for  them  or  not  ?  There  is 
no  other  class  of  case  one  knows  of  in  which  it  does 
not  pay  honestly  to  disclose  the  position  of  the  case. 
Surely  there  must  be  some  foundation  for  this  collusion  ? 
— It  is  always  introduced,  1  think,  where  both  parties 
have  been  guilty  of  something. 

1210.  Then  that  means  that  the  law  is  such  that 
collusion,  if  it  extensively  exists,  exists  to  defeat  the 
law  when  they  think  it  does  not  meet  the  justice  of  the 
case  ? — Tes.  Let  me  give  an  instance  of  what  I  mean. 
There  was  a  case  some  years  ago  of  a  man  who  brought 
a  suit  against  his  wife  on  the  ground  of  her  misconduct 
with  the  co-i-espondent.  She  retaliated  by  accusing 
him  of  adultery.  The  case  lasted  a  couple  of  days, 
and  on  the  night  of  the  second  day  the  two  solicitors 
happened  to  be  staying  at  the  same  hotel,  and  they 
put  their  heads  together  and  they  agreed  the  wife 
should  not  prosecute  her  case  against  her  husband, 
and  that  she  should  let  the  case  against  herself  go  by 
default.  Well,  that  was  a  case  of  collusion,  and  the 
King's  Proctor  iutei"vened  and  showed  this  agreement, 
and  in  the  result  there  was  a  trial  by  the  King's 
Proctor  alleging  adultery,  and  they  were  not  able  to 
prove  it,  but  I  think  there  was  no  doubt  that  there  had 
been  adultery.  Still,  there  was  the  collusion — with- 
holding the  true  facts  and  presenting  an  untrue  case — 
because  if  both  were  guilty  of  misconduct  there  wordd 
be  no  relief  for  either. 

1211.  It  is  because  people  want  to  keep  back  from 
the  coui-t  that  which  would  defeat  a  decree  ? — Tes,  I 
think  so. 

1212.  Does  that  lead  you  to  suppose  that  the  law  is 
in  a  satisfactory  state  ? — Yes,  because  I  think  those 
people  should  not  have  any  relief  at  all. 

1213.  Tour  view  is  that  recrimination  is  right? — 
Tes. 

1214.  Might  I  ask  you  if  you  think  that  is  right 
in  the  interests  of  the  two  married  peoj)le  ? — I  do  not 
think  the  law  was  ever  meant  to  benefit  two  people  who 
were  both  guilty. 

1215.  That  is  so  at  present,  but  what  advantage  is  it 
to  the  two  parties  to  leave  them  tied  together  ? — None. 


1216.  What  advantage  is  it  to  the  State  ?— Only 
the  discouragement  of  immorality;  you  would  get  a 
benefit  by  being  immoral. 

1217.  Do  you  think  it  would  tend  to  encoui-age 
morality  ? — Tes,  I  think  it  is  a  detei-rent  if  tliey  know 
there  is  no  relief. 

1218.  But   if   there   are  numerous    suits   in  which 

collusion  exists  ? — Because   they  are  not  found 

out.     If  they  were  more  often  found  out  you  would 
find  there  would  be  much  less  collusion. 

1219.  We  will  hear  how  the  Scotch  deal  with  this. 
I  only  want  to  put  these  questions  because  the  pro- 
bability is  we  shall  have  evidence  from  Scotland. 

(Lord  Guthrie.)  Would  you  ask  if,  apart  from 
recrimination,  there  is  any  extensive  collusion  at  all  ? 

(Witness.)  I  do  not  think  so. 

(Lord  Guthrie.)  Well,  that  tallies  with  the  Scotch 
experience. 

(Witness.)  I  think  aU  the  collusion  is  to  stop 
recriminination. 

1220.  (Chairman.)  Do  you  think  it  is  a  great 
advantage  to  a  country  that  its  law  should  be  in  a  state 
in  which  people  disobey  it  and  conceal  their  disobedience, 
or  whether  it  should  be  brought  into  line  with  other 
laws  of  other  countries  which  do  not  produce  these 
judicial  difiiculties,  even  though  it  might  risk  the 
question  of  whether  morality  was  effected  ? — I  am  afraid 
I  can  hardly  answer  that. 

1221.  Do  you  allow  it  is  a  serious  thing  a  tribunal 
should  be  listening  to  a  case  in  which  it  knows  or 
suspects  there  is  a  large  amount  of  collusion  ? — I  am 
not  sure  that  we  have  not  been  using  the  word  collusion 
m  too  loose  a  sense.  The  soi-t  of  collusion  I  mean  is 
not  strictly  collusion,  but  it  is  keeping  back  from  the 
court  facts  that  are  known  to  both  sides.  That  is  to 
say,  a  man  brings  a  suit  against  his  wife  on  the  ground 
of  her  misconduct  with  A.  She  knows  pierfeotly  well 
that  her  husband  has  been  guilty  of  misconduct  too, 
but  does  not  bring  it  forward. 

1222.  I  was  not  thinking  of  agreed  collusion,  but 
keeping  back  from  the  court  facts  which,  if  known, 
would  prevent  it  ? — Known  to  both  of  them,  but  they 
did  not  agree  to  keep  it  back.  She  keeps  it  back  ' 
without  any  agreement.  That  is  collusion  in  a  sense, 
because  he  knows  perfectly  well,  and  it  is  possible  she 
and  he  have  talked  it  over,  and  she  has  promised  not 
to  bring  it  forward,  but  there  is  no  evidence  of  it. 

122-3.  It  seems  to  me  to  be  a  choice  of  evils  then. 
Either  you  have  the  tribunal  which  both  the  parties 
are  habitually  deceiving  and  the  court  acting  on  a 
rotten  foundation — which  must  act  on  people  at  large — 
or  the  question  whether  it  is  not,  in  that  state  of  things, 
better  that  all  the  facts  should  be  disclosed  without 
having  regard  to  the  consequences  ? — That  is  what  I 
suggested  just  now ;  that  the  Act  of  Parliament  which 
says  parties  should  not  be  liable  to  be  asked  should  be 
rescinded,  and  make  it  necessary  for  a  man  to  state  on 
oath  that  he  has  not  committed  adultery. 

1224.  Tes,  but  he  woidd  lose  his  decree  ? — No,  he 
would  not  file  his  petition. 

122.5.  1  ask  this  because  the  French  have  taken  the 
view  that  in  the  interests  of  the  State  it  makes  it  more 
desirable  if  both  parties  are  guilty  than  if  one  is  ? — 
I  do  not  think  so.  I  think  it  is  in  the  interests  of  the 
State  to  make  the  marriage  tie  as  high  and  honourable 
as  possible,  and  not  make  it  easily  dissoluble,  except 
for  the  relief  of  the  innocent. 

(Chainmin.)  If  the  law  is  in  accordance  with  what 
people  think  is  right,  and  it  is  not  broken  by  the 
sanction  of  pubHc  opinion ;  but  if  this  is  prevalent 
people  do  not  hesitate,  because  they  think  they  are 
doing  nothing  particularly  wrong  if  they  defraud 
and  deceive  the  eoiu-t.  Just  like  the  old  smuggling 
days  when  people  delighted  to  smuggle  because  "they 
thought  the  law  was  too  hard. 

(Sir  Lewis  Dibdin.)  But  is  not  it  rather  a  question 
as  to  whether  it  is  good  for  each  party  to  commit  an 
immoral  act  and  then  get  a  divorce  ? 

1226.  (Chairman.)  But  I  want  to  ask  Mr.  Justice 
Deane  if  he  has  considered  the  disadvantage  of  the 
court  being  dealt  with  as  it  is  now  as  compared  with  a 
change  in  the  law  that  might  mitigate  that  P — I  have  no 
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doubt  in  my  own  opinion.  It  should  be  made  known 
that  the  law  of  divorce  is  only  for  the  innocent  party, 
and  that  the  guilty  party  should  get  no  relief. 

1227.  Ton  think  it  is  an  advantage  to  the  parties 
to  the  marriage  ? — Yes. 

1228.  And  to  the  State  ?— And  to  the  State. 

1229.  Then  one  other  point.  Ton  said  that  in  your 
view  the  fact  that  the  Divorce  Act  had  been  passed, 
even  though  it  has  limited  causes  for  decrees,  has  not 
tended  to  improve  morality,  but  rather  to  diminish  it  ? — 
Tes. 


1230.  Have  you  studied  the  state  of  society  prior 
to  the  1857  Act  as  recorded  in  numerous  works  ? — I 
cannot  say  I  have. 

1231.  Tou  do  not  think  the  state  of  the  morals  of 
the  country  and  society  is  as  good  now  as  it  was  in 
18.57  ? — I  do  not  believe  the  tone  is  so  high. 

1232.  Tou  take  that  view  ? — I  do  not  believe  the 
tone  of  morality  in  this  country  is  as  high  now  as  it 
was  50  years  ago. 

{Chairman.)  I  am  sure  we  are  all  very  grateful  to 
yo^i,  Mr.  Justice  Deane,  for  your  evidence. 


Adjourned  until  Monday  morning  at  10.30. 


Winchester  House,  St.  James's  Square,  London,  S.W. 


THIRD  DAY. 


Monday,  28th  February  1910. 


Present : 
The  Right  Hon.  LORD  GORELL  (Chairman). 


The  Right  Hon.  The  Earl  of  Derby,  G.C.Y.O., 

C.B. 
The  Ladt  Frances  Baleour. 
The  Right  Hon.  Thomas  Burt,  M.P. 
The  Hon.  Lord  Gtjtheie. 
Sir  Lewis  T.  Dibdin,  D.O.L. 


Sir  George  White,  M.P. 

His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tbnnant. 

Rupus  Isaacs,  Esq.,  K.O.,  M.P. 

Edgar  Bribrlbt,  Esq. 

J.  A.  Spender,  Esq. 

The  Hon.  Hbnbt  Goreli  Barnes  (Secretary). 


The  Right  Hon.  Sir  John  Bigham  re-called  and  further  examined. 


1233.  (Laiy  Frances  Balfour.)  1  should  like  to  ask 
a  few  questions,  if  I  may.  Did  I  understand  that  the 
chief  objection  to  removing  these  cases  from  the  High 
Court  to  the  county  courts  was  the  difficulty  of  defining 
cruelty  ? — Oh,  no ;  my  chief  objection  is  that  you 
would  have  a  very  lai'ge  number  of  standards  of 
judgment,  and  that  it  is  not  desirable  to  have  that. 
Secondly,  I  think  that  the  question  of  a  man's  or  a 
woman's  status  is  so  important  that  it  ought  only  to  be 
dealt  with  by  the  highest  tribunal.  The  difficulty  of 
defining  cruelty  exists  wherever  you  go. 

1234.  If  it  were  more  defined  than  it  is  now  by  the 
law,  would  not  that  simplify  it  a  good  deal  ?  I  think 
you  spoke  of  the  different  views  that  both  the  judges 
and  the  juries  took  of  cruelty  ? — No,  what  I  meant  to 
convey  was  this.  There  is  a  definition  of  cmelty  to  be 
found  in  the  authorities,  and  it  is  what  I  call  a  very 
narrow  definition ;  that  is  to  say  the  cruelty  must  be  of 
a  very  serious  nature  in  order  to  justify  the  interference 
of  the  court.  Juries  pay  no  attention  to  that  definition, 
and  if  their  sympathies  are  aroused  they  do  not  find 
their  verdict  in  accordance  with  the  evidence  and  the 
law,  but  they  find  their  verdict  in  accordance  with 
their  sympathies.  The  definition  of  cruelty  laid  down 
by  the  authorities— I  think  it  wiU  be  found  in  a  case 
which  was  before  the  House  of  Lords,  a  case  in  which 
Lord  Herschell  gave  a  judgment • 

(Chairman.)  Russell  v.  Russell. 

(Witness.)  A  definition  is  to  be  found  there,  but 
the  definition  does  not  help  much  because  each  case 
depends  on  its  own  circumstances,  and  each  mind  before 
which  the  case  comes  has  to  decide  whether  the  case 
comes  within  the  definition  or  not.  The  definition  is, 
in  my  opinion,  as  precise  now  as  it  can  be.  The 
difficulty  is  in  deciding  whether  the  circumstances  of 
the  case  come  within  the  definition,  and  I  do  not  think 
you  can  remove  that  difficulty  by  altering  or  amending 
the  definition. 

1235.  (Lady  Frances  Balfour.)  Then  if  the  necessity 
of  proving  cruelty  were  removed  altogether  it  would 
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not  remove  jour  objection  to  the  cases  going  to  the 
coTM-ty  courts  ? — No. 

1236.  There  was  the  case  you  gave  of  the  intimacy 
of  a  husband  with  a  domestic  servant  ? — Tes. 

1237.  Would  that  be  cruelty  if  it  was  not  con- 
tinuous ? — I  do  not  regard  that  as  cruelty.  In  a  sense 
it  is  cruelty,  and  in  a  sense  it  is  cmelty  of  a  very 
serious  kind,  in  my  opinion ;  but  it  is  not  regarded  as 
cruelty  in  the  definition  I  have  spoken  of.  Cruelty 
consists  of  some  sort  of  conduct  which  affects  the 
bodily  safety  of  the  wife,  we  will  say,  and  her  bodily 
health. 

1238.  Then  do  you  mean  that  anything  that  affects 
the  mental  condition,  or  the  dignity,  is  not  cruelty  ? 
— I  am  only  dealing  with  what  the  definition  of 
cruelty  is. 

1239.  Then  we  understand  it  must  be  purely  bodily 
cruelty  in  the  eye  of  the  law  ?  —  Tes ;  but  you  can 
have  mental  cruelty,  which  produces  bodily  breakdown, 
and  that  might  be  cruelty. 

1240.  Then  if  I  may  ask  one  more  question — about 
the  wise  wife.  That  was  the  expression  you  used  ? — 
Oh,  I  hope  you  will  not  pay  too  much  attention  to  that. 
That  was  an  observation  of  mine  by  the  way. 

1241.  But  I  suppose  it  conveys  the  attitude  of  mind 
which  you  think  it  right  to  observe.  The  wisdom  is  in 
the  woman  regarding  the  man  as  the  weaker  vessel, 
and  having  less  self-control  than  she  herself  is  supposed 
to  have.  That,  I  suppose,  is  the  position,  is  it  ? — I  do 
not  think  so.  But  if  you  wish  it  I  will  withdraw  that 
observation  I  made. 

1242.  I  only  wanted  to  get  at  where  the  wisdom 
exactly  lay  ? — I  consider  that  a  man  is  subject  to  many 
more  temptations  than  a  woman. 

1243.  That  is,  of  course,  your  own  personal  view  ? 
— Tes ;  I  do  not  want  to  apply  it  to  myself  at  all ;  but 
at  i  the  same  time  it  is  what  I  mean.  I  think  a  m.in 
is  subject  to  accidental  and  frequent  temptations  that 
a  woman  is  not  subject  to,  and  I  doubt  whether  a 
woman  would  yield  as  easily  to  such  temptations  even 
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if  she  were  subjected  to  them.  I  doubt  it  very  much. 
A  man's  nature  is,  in  that  respect,  I  think,  different 
from  a  woman's. 

1244.  Then  the  inteiasts  of  general  morality,  or  of  her 
own.  happiness,  would  you  say,  consists  in  the  wi^doni 
of  not  observing  these  things.  If  it  was  in  the  interests 
of  general  morality,  I  should  say  it  would  apply  equally 
to  the  husband  ? — Well,  possibly ;  that  is  a  matter  of 
opinion. 

{Jjady  Frances  Balfour.)  Her  price  Ty-ould  be  above 
mbies,  I  presume,  to  him. 

1245.  (Mrs.  Teiinant.)  1  want  to  know,  if  I  may,  as 
to  how  far  you  would  be  prepared  to  go  in  modifying 
the  grounds  of  divorce.  Speaking  generally  you  would 
leave  them  as  they  are  ? — Speaking  generally,  I  would 
leave  them  as  they  are,  unless  I  wiped  them  out  alto- 
gether. But  I  mean  to  say  I  am  thinking  of  the 
extension  of  them,  and  I  am  not  dealing  with  the  other 
side  of  the  question — the  obliteration  of  them.  But  as 
far  as  extending  them  goes,  my  inclination  is  not  to 
extend  them.     I  do  not,  personally,  much  like  divorce. 

1246.  What  is  in  my  mind  is  this  :  Whether  you 
would  be  prepared  to  modify  the  present  grounds  of 
divorce  for  the  wife  as  against  the  husband  in  this 
respect.  You  say  that  where  the  adultery  is  con- 
tinuous, and  committed  in  circumstances  of  open 
indignity  to  the  wife,  you  think  that  then  she  might 
have  ground  for  divorce,  without  the  addition  of  cruelty 
or  desertion  ? — Undoubtedly. 

1247.  Would  you  be  prepared  to  let  those  terms 
form  part  of  the  statute  ? — Oh,  yes,  I  have  said  so, 
because  1  think  it  would  be  an  improvement. 

1248.  For  example,  you  would  perhaps  put  them  in 
this  order  ;  continuous  adidtery  or  adultery  committed 
in  circumstances  of  open  indignity  to  the  wife,  or 
adultery  aggravated  by  desertion  or  ci-uelty  ? — Tes,  you 
have  put  it  exactly  as  I  should  wish  to. 

1249.  One  matter  has  especially  interested  me ;  I 
wonder  if  you  would  be  good  enough  to  throw  light 
on  it :  the  breach  of  the  man'iage  contract  is  not 
met  by  punishment  under  the  law.  It  is  the  only 
example  of  a  legal  contract  the  breach  of  which  is  not 
met  by  punishment? — Well  it  depends  on  what  you 
mean  by  punishment.  I  draw  a  distinction  between  a 
contract  and  a  duty.  An  ordinary  civil  contract  is 
only  punished  at  law  by  giving  to  the  person  who  has 
been  wronged  by  the  breach  of  the  contract  a  right  of 
action,  and  the  right  of  action  is  followed  by  certain 
relief,  either  damages,  or  possibly  a  relief  by  an  injunc- 
tion, or  what  not ;  but  it  is  never  followed  hj  imprison- 
ment or  fine,  or  anything  of  that  kind.  Imprisonment 
or  fine  are  the  punishments  for  the  infringement  of  the 
criminal  law. 

12.50.  Is  not  the  breach  of  contract  by  employers 
punishalsle  ? — Yes,  there  are  exceptional  statutory 
punishments  of  that  kind  that  have  been  introduced. 
What  you  are  thinking  of,  I  think,  is  the  pxmishment 
of  labouring  men  who  break  their  contracts  and  who 
are  in  such  a  position  that  they  are  unable  to  pay 
damages.     It  is  the  only  way  of  punishing  them. 

1251.  That  is  one  of  the  cases  in  my  mind ;  but  also, 
I  am  thinking  of  an  employer  who  breaks  a  contract 
of  apprenticeship,  and  does  not  fulfil  the  terms  of  the 
apprenticeshij) ;  he  is  punishable  too,  is  he  not  ? — He 
may  be,  liut  I  have  been  a  very  long  time  on  the  bench 
and  I  have  never  ha<l  such  a  case  before  me ;  but  I 
have  no  doubt  there  are  such  cases. 

1252.  You  think  it  is  right  and  proper  that  our 
courts  should  not  have  taken  over  any  form  of  punish- 
ment from  the  ecclesiastical  courts  ?  The  ecclesiastical 
courts  did  punish  ? — I  do  not  know  what  the  ecclesias- 
tical courts  did.     Did  they  send  people  to  prison  P 

1253.  (Chairman.)  There  were  cases,  I  think  ? — They 
withheld  from  him  spiritual  comforts. 

(Sir  Lewis  Dibdin.)  Excommunication  is  the  old 
correlative  of  imprisonment  for  contempt  now. 

(Chairman.)  Punishment  was  recommended  by  the 
refonnation,  but  that  was  never  adopted. 

1253a..  (Mrs.  Tennant.)  You  do  not  think  it  desirable 
that  there  should  be  any  form  of  punishment  by  law  ? — 
No,  I  think  not.  I  have  never  heard  it  suggested,  and  I 
have  never  thought  about  it,  but,  speaking  on  the  spur 
of  the  moment,  I  should  think  it  extremely  undesirable. 


1254.  (Lord  Guthrie.)  You  said  you  doubted  whether 
the  existence  of  divorce  does  more  harm  than  good  ? — Yes. 

1255.  Would  you  apply  that  to  any  form  of  per- 
manent separation  whether  a  vinculo  or  a  mensa  et  ioro  ? — 
Let  me  realise  what  the  question  means.  I  would  not 
oblige  a  woman  to  live  with  a  man  if  I  were  convinced 
that  she  was  living  with  him  in  danger  of  her  life ;  nor 
would  I  compel  a  woman  to  live  with  a  man  if  I  were 
convinced  that  her  life  was  so  degrading  and  so  degraded 
as  to  make  it  morally  improper  that  she  should  live 
with  him.  When  I  say  I  do  not  like  divorce  you  must 
understand  that  I  make  an  exception  of  cases  of  that 
kind. 

1256.  Then  you  would  treat  adultery  as  not  merely 
a  moral  wrong  but  a  legal  wrong,  giving  some  form  of 
relief .'' — Clearly.  I  regard  it  as  a  legal  wrong ;  I  regard 
it  as  a  breach  of  the  civil  contract  of  man-iage. 

1257.  If  you  give  relief  in  the  fornj  of  permanent 
separation,  with  corresponding  provision  for  the 
children,  and  for  maintenance,  do  not  you  in  that  way 
conduce  to  what  we  all  desire  to  avoid — the  break-up  of 
the  family,  not  to  the  same  extent,  but  to  a  very  large 
extent,  just  as  in  permanent  divorce  ? — You  must  not 
understand  that  I  wish  to  advocate  the  repeal  of  the 
divorce  laws  ;  I  know  that  that  is  out  of  the  question 
altogether,  and  I  am  addressing  my  evidence,  and  I 
have  addressed  my  mind,  only  to  the  question  that  this 
Commission,  as  I  understand,  is  dealing  with,  the 
question,  for  instance,  of  extending  the  present  law  of 
divorce  in  the  direction  of  more  divorces.  I  have  not 
thought  sufficiently  about  the  legal  question  of  whether 
the  divorce  law  is  a  good  one  or  not.  My  feeling  is 
that  I  do  not  like  it  but  I  am  not  prepared  to  justify 
my  feeling. 

125  7«.  Does  that  go  further  than  this,  Sir  John — 
which  we  are  all  agreed  in — that  the  desirable  condition 
of  matters  would  be  to  have  neither  divorce  nor 
separation.  That,  of  course,  is  common  gi-ound? — If 
we  could  do  without  them,  certainly. 

1258.  But  do  you  go  further  than  that,  and  do  you 
consider  that  your  view  is  anything  more  than  a  counse . 
of  perfection  under  existing  conditions .'' — You  will  go 
back  to  what  I  say  I  do  not  want  to  deal  with.  My 
counsel  is  a  counsel  of  perfection  in  a  way. 

1259.  Of  course  we  all  attach  immense  importance 
to  your  opinion,  and  we  are  anxious  to  get  it  on  the 
root  matter  of  law  ?^I  said  on  Saturday,  I  think,  there 
is  at  all  events  one  country — Ireland — to  which  our 
divorce  laws  does  not  extend.  It  does  not  extend  to 
Scotland  either,  but  then  Scotland  has  a  veiy  satis- 
factory substitute  for  our  law,  apparently ;  but  Ireland 
has  none,  and  Ireland  works  under  the  old  law,  I 
imderstand,  that  existed  before  1857,  and  I  am  by  no 
means  sure  that  Ireland  is  not  as  well  off  as  we  are. 

1260.  That  is  very  important,  Su-  John.  You  see 
we  have  had  suggested  to  us  this  view,  that  pei-manent 
sepai-ation,  which  can  be  obtained  in  Ireland,  produces 
worse  effect  on  the  spouse,  on  the  childi-en,  and  on 
the  State,  than  a  reasonable  allowance  of  per-manent 
divorces  ?— Well,  if  I  found  that  that  was  the  case  I 
might  modify  my  views,  but  I  do  not  know  that  it  is 
the  case.  Might  I,  Lord  Guthrie,  in  this  connection, 
make  an  obseiwation  which  I  think  I  ought  to  have 
made  when  the  Ai-chbishop  was  asking  me  some  ques- 
tions ?  It  is  this  :  that  I  think  that  religion  has  a  very 
great  effect  in  restraining  apphcations  for  divorce ;  and 
I  say  so  for  this  reason,  that  my  experience  show's  me 
that  members  of  the  Roman  Cathohc  Chui-ch  seldom 
come  to  our  coui-t,  and  I  attribute  that  fact  to  the 
great  influence  that  their  priesthood  have  over  theii- 
congregations,  and  to  the  respect — I  do  not  trouble 
myself  about  the  word  sacrament — which  is  inculcated 
in  a  Roman  Catholic  for  the  man-iage  vow. 

1261.  But  is  not  that  fact,  which  is  quite  in 
accordance  with  my  much  smaller  experience  than 
yours,  due  to  the  fact  that  if  a  Roman  Catholic  did  so 
he  would  have  to  leave  the  Church  P — I  do  not  know ; 
but  I  believe  if  he  obtains  a  divorce  in  the  civil  court 
and  continues  to  have  relations  with  some  other  woman 
than  his  wife,  he  remains  in  the  eyes  of  the  Church  an 
adulterer. 

1262.  Quite  so.  Might  I  ask,  in  your  experience, 
whether  there  is  not,  apart  from  any  religious  question. 
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or  any  general  question  of  public  policy,  a  large  number 
of  cases  that  come  before  you  where  you  feel  that,  in 
the  interests  of  the  spouses,  and  in  the  intei'ests  of 
the  children,  it  is  very  desirable  that  there  should  be 
permanent  diTorce? — No  doubt  there  are  cases  of  that 
kind. 

1263.  Would  you  say  a  large  number  of  cases  ? — 
That  I  do  not  know,  because  I  never  know  what  the 
definition  of  "large  "  is. 

1264.  Well,  there  are  cases — a  substantial  number  ? 
— Yes,  undoubtedly  there  is  a  substantial  number  of 
such  cases. 

1265.  With  regard  to  equality  ;  do  you  approve  of 
the  exceptions  in  the  1857  Act  to  the  rule  that  a  woman 
shall  not  on  adultery  alone  have  the  right  for  divorce  ? 
— I  think  I  do.  I  remember  those  exceptions,  and  they 
are  no  doubt  in  your  mind.  I  do  not  want  to  refer  to 
them  ;  but  I  do. 

1266.  And  to  these,  I  understand,  you  add  the 
additional  exception  of  long  and  continuous  adulteiy  ? 
— Of  continuous  adultery — yes. 

1267.  I  did  not  mean  long,  but  open  and  continuous 
adultery  ? — Oh,  yes. 

1268.  There  are  five  exceptions  in  the  Act;  that 
makes  six.  Do  you  also  add  another  one,  namely, 
where  the  adulteiy  involves  gross  indignity  to  the  wife  ? 
— Tes,  I  do. 

1269.  Would  that  cover  such  a  case  as  this :  a  man 
convicted  in  connection  with  a  young  girl  under  16, 
where  there  is  consent  under  the  Criminal  Law  Amend- 
ment Act  ? — That  is  a  case  I  should  like  to  consider, 
and  I  should  like  to  know  the  circumstances  under 
which  the  offence  was  committed. 

1270.  But  that  would  be  a  case,  would  it  not, 
where  the  court  should  have  power  in  appropriate 
circumstances  ? — Undoubtedly. 

1271.  Now  if  that  results  in  a  rule  to  which  there 
are  seven  exceptions,  and  if  it  be  in  many  cases  a 
question  of  indignity,  which  is  more  a  subjective  thing 
than  an  objective,  would  not  it  be  much  better  to 
sweep  away  that  rule  altogether,  and  sweep  away  the 
question  of  inequality,  and  leave  the  wife  to  judge  in 
what  cases  she  had  suffered  such  an  indignity  ? — I  do 
not  think  so. 

1272.  Would  you  say  why? — Well,  because  I  do 
not  want  to  see  the  marriage  tie  easily  broken  or 
destroyed.  I  do  not  want  to  see  it  upon  the  mere 
ground — as  would  be  the  case  in  the  case  you  suppose 
— that  the  husband  has  made  one  of  those — what  I  call 
accidental — slips  in  his  morality,  which  would  in  my 
opinion  not  be  nearly  sufficient  to  justify  so  drastic  a 
remedy  as  the  breaking  of  the  marriage  tie. 

1273.  And  a  properly  conceived  clause  bringing  in 
the  elements  of  indignity,  would,  you  think,  cover  the 
ease,  leaving  the  question  then  for  the  judge? — ^I 
think  so. 

1274.  With  regard  to  collusion,  Sir  John,  are  the 
cases  where  you  see  or  suspect  collusion  chiefly  in 
regard  to  the  doctrine  of  recrimination ;  with  cases  of 
recrimination  chiefly?  —  WeU  I  have  scarcely  given 
sufficient  attention  to  that  to  answer  the  question.  I 
should  rather  not  answer. 

1275.  Is  it  the  fact  that  the  existence  of  the  King's 
Proctor  is  chiefly  necessitated  by  that  ? — I  think  so. 

1276.  What  is  your  view  as  between  the  English 
system  of  taking  a  considerable  proportion  of  cases 
with  juries,  and  the  Scotch  system  of  taking  them  all 
before  a  judge  ? — I  infinitely  prefer  the  Scotch  system, 
but  I  know  very  eminent  men  in  this  country  who 
would  differ  from  me.  I  think  more  injustice  is  done 
by  juries  than  people  know. 

1277.  Would  yofi  indicate  the  grounds  on  which 
those  views  are  founded?  —  I  would  if  I  were  not 
speaking  in  public  give  you  the  names,  but  I  cannot 
do  it.  I  could  give  you  the  names  of  very  eminent 
men,  indeed,  in  the  State,  who  take  the  view  that  the 
English  jury  is  a  tribunal  through  which  nearly  all 
disputes  of  facts  ought  to  be  taken. 

1278.  (The  Earl  of  Derby.)  I  did  not  hear  the  last 
.(yoi.(js  p — 1  say  there  are  men  in  the  State — men  whom 
we  all  know  well  and  whom  we  all  respect — ^who  take 
the  view  that  the  tribunal  of  the  English  jury  on 
questions    of  fact  is   the   best   tribunal   that   can   be 


obtained.  I  do  not  think  that  that  is,  speaking 
generally,  true.  I  did  not  know  that  in  Scotland  these 
cases  were  tried  exclusively  before  judges,  but  I  am 
quite  satisfied  that  it  is  a  better  system,  if  that  is  so, 
as  Lord  Guthrie  tells  me,  than  our  system  of  trying 
before  juries. 

1279.  {Lord  Guthrie.)  Our  view  is  that  these  are 
typical  cases  that  ought  nut  to  go  to  juries  ? — Exactly. 
The  feelings  of  juries  are  influenced  by  all  sort  of 
considerations,  which  in  the  opinion  of  a  lawyer,  ought 
not  to  influence  them  at  all.  An  illustration  of  that  is 
to  be  found  in  the  case  where  a  wife  sues  on  the  ground 
of  adultery  coupled  either  with  cruelty  or  desertion. 
The  jury,  if  they  think  adultery  clearly  proved,  make 
very  short  work  of  the  cruelty  and  desertion.  They 
pay  no  attention  whatever  to  what  the  judge  says  to 
them  on  the  question  of  cruelty. 

1280.  Does  not  that  throw  a  light  on  the  matter  ? 
Is  it  not  in  accordance  with  your  experience  that  they 
seem  to  act  on  the  view  that  adultery  is  quite  enough 
in  the  case  of  the  wife  ? — I  do  not  know.  Their  feelings 
are  always  in  favour  of  the  lady — always. 

1281.  I  should  have  said  in  the  case  of  the  wife 
being  the  petitioner  ? — Tes. 

1282.  We  have  no  power  in  the  case  of  the  guilty 
wife  to  order  her  hiisband  on  divorce  to  make  an  allow- 
ance. Most  of  the  judges  think  we  should  have  such 
a  power.  Ton  have  it  in  England.  What  is  your 
view  on  it  ?  Is  it  a  right  thing  or  not  ? — To  allow  the 
wife 

1283.  To  give  the  court  power  to  compel  the  husband 
to  make  her  an  allowance  ? — Do  you  mean  where  she 
is  the  party  in  fault  ? 

1284.  Tes  ?  —  I  think  it  is  a  desirable  thing. 
Although,  as  a  rule,  I  should  not  give  a  guilty  wife 
support  at  the  expense  of  her  wronged  husband,  I  think 
it  is  a  wise  thing  that  the  court  should  have  power  to 
direct  that  some  maintenance  should  be  given  to  the 
guilty  wife. 

1285.  Ditm  casta  only  ? — Well.  I  do  not  know.' 

1286.  (Chairman.)  May  I  remind  Sir  John  on  this 
point  that  the  court  has  power  to  suspend  a  decree  until 
the  husband,  who  is  the  petitioner,  secures  an  allowance 
to  the  wife  ?  That  is  exercised  largely  with  the  view 
of  giving  the  wife  an  opportunity,  if  the  husband  can 
afford  it,  of  having  sufficient  to  keep  her  in  respecta- 
bility ? — Tes,  that  is  so ;  and  as  a  rule  the  order  is 
made  dum  casta  and  diim  sola. 

1287.  (Lord  Chithrie.)  Tour  view  is  that  the  law 
should  allow  that  to  be  done  which  a  properly  con- 
stituted and  right-thinking  husband  would  voluntarily 
do  ? — Tes,  and  it  very  often  happens  that  a  wronged 
husband  voluntarily  allows  to  the  wife  some  support. 
He  does  it  for  his  own  sake,  and  very  likely,  if  he  has 
children,  he  does  it  for  the  credit  of  the  children. 

1288.  One  other  question ;  with  regard  to  what  we 
said  about  the  court  having  power  to  prohibit  marriage 
between  the  guilty  spouse  and  the  paramour.  Suppose 
that  were  the  law — and  one  can  see  that  there  is  a  great 
deal  to  be  said  for  it — would  it  prevent  marriage  ?- — ■ 
Tou  tell  me  in  Scotland  it  is  very  seldom  or  never 
exercised ;  but  if  exercised  it  would  prevent  a  marriage 
which  you  think  an  objectionable  marriage.  In  my 
eyes  (we  are  getting  on  the  question  of  morals  again) 
the  incriminated  parties  who  get  married  after  divorce 
are  continuing  to  live  in  adultery.     I  do  not  like  it. 

1289.  Tou  say  yom-  view.  Is  that  based  on 
scriptural  ground  ? —  Oh,  dear  me,  no.  I  have  not 
regarded  this  matter  from  a  scriptural  point  of  view  at 
all;  I  am  not  in  a  position  to  do  it.  I  do  not  know 
sufficient  of  the  subject  to  do  so. 

1290.  It  is  on  the  ground  of  public  policy  ?• — Tes. 

1291.  And  partly  because  it  puts  a  premium  on 
adultery  ? — Tes.  I  think  it  is  objectionable  to  allow 
the  incriminating  parties  to  be  married ;  and  I  do  not 
consider  that  morally  they  are  in  the  least  better 
position  after  the  so-called  maniage  than  they  were 
before. 

1292.  What  I  mean  is  this  :  if  the  decree  is 
entered  on  a  marriage  register,  would  it  in  fact  prevent 
a  marriage  being  gone  through,  with  a  result  that  the 
real  injury  in  the  end  would  be  to  the  innocent  children 
who  would  be  illegitimate  ? — Well,  that  is,  I  agi-ee,  a 
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very  important  matter  to  consider,  and  one  that  ought 
possibly,  even  from  my  own  point  of  view,  to  modify 
what  I  have  said. 

1293.  (Sir  Lewis  Dibdin.)  I  only  have  very  few 
questions  to  ask  you.  With  regard  to  the  last  question 
Lord  Guthrie  has  put  to  you ;  the  difficulty  of  persons 
who  cannot  legally  marry  yet  succeeding  in  going 
through  the  ceremony  of  marriage,  is  a  difficulty  that 
arises  in  other  contexts  as  well  as  this,  is  it  not  ?  I 
mean  relationship,  for  instance.  There  are  incestuous 
marriages  ? — Yes. 

1294.  That  is  to  say  ;  ceremonies  of  marriage  gone 
through  by  persons  who,  concealing  their  relationship, 
have  succeeded  in  getting  a  ceremony  celebrated? — 
Yes. 

1295.  And  I  suppose  the  difficulty  that  has  been 
put  to  you  is  a  drffioulty  of  that  kind,  neither  more 
or  less  ? — Well,  it  is  a  difficulty  much  of  the  same 
class. 

1296.  When  you  say  your  feeling  is  one  of  doubt 
as  to  the  general  wisdom  of  the  divorce  laws,  that,  I 
suppose,  is  quite  consistent,  is  it  not,  with  your  view 
also  that  in  cases  it  may  be  very  good  for  the  parties 
that  the  divorce  should  be  granted  ? — Yes. 

1297.  One  is  a  genei'al  point  of  view?  —  Un- 
doubtedly. 

1298.  And  the  other  is  a  particular  point  of  view  ? 
— Undoubtedly. 

1299.  I  did  not  quite  follow  youi-  evidence  on 
Saturday — what  your  view  was  as  to  the  alteration  that 
was  necessary  with  reference  to  desertion.  I  did  not 
gather  whether  youi-  view  was  that  desertion  alone 
should  be  a  ground  for  divorce  ? — Well,  I  will  repeat 
what  I  intended  to  say,  or  what  I  think  I  said ;  or  I 
will  at  all  events  say  what  I  mean.  I  said  that  where 
a  man  (I  will  take  the  case  of  the  man)  leaves  the  wife 
and  remains  away  from  her  for  a  long  time  in  such 
circumstances  as  to  make  it  clear  that  he  never  intends 
to  come  back  and  perform  the  duties  of  a  husband 
towards  her,  that  in  those  cases  it  should  be  competent, 
at  all  events  for  a  young  wife,  to  obtain  a  divorce. 

1300.  That  is  what  1  gathered,  but  that  is  rather  a 
question  of  the  proof  of  desertion  ? — Of  course.  Your 
Chairman  instanced  a  class  of  case  which  we  are  very 
famiUar  with,  where  a  husband  vanishes — perhaps  goes 
to  America,  and  no  one  knows  where  he  is ;  he  never 
writes ;  he  cannot  be  found ;  he  sends  no  money, 
and  he  leaves  his  wife  to  shift  for  herself  as  best  she 
can. 

1301.  After  a  certain  number  of  years,  in  a  case 
like  that,  there  is  a  presumption  that  he  is  dead  ? — Oh, 
if  you  are  thinking  of  bigamous  marriages,  yes.  If  a 
woman  mai-ries  after  her  husband  has  been  absent  in 
such  circumstances  for  seven  years,  she  will  not  be 
punished,  though  he  tui-ns  up  afterwards. 

1302.  {Chairman.)  The  tie  of  marriage  still  remains, 
though  there  is  no  punishment  ? — The  tie  of  marriage 

emains,  but  the  punishment  is  not  inflicted. 

1303.  (Sir  Lewis  Dihdin.)  Quite.  What  I  gather 
you  are  suggesting  is  an  extension  of  that  law  to  the 
existence  of  the  marriage  ? — Yes,  that  is  what  I  mean. 
When  1  say  a  divorce,  I  mean  that  the  man-iage  should 
be  dissolved. 

1304.  Beyond  that  I  take  it  your  view  is  rather 
with  reference  to  the  abolition  of  the  hard-and-fast 
rules  as  to  two  years'  absence,  or  the  necessity  of  getting 
a  decree  of  restitution  ? — Yes. 

130-5.  But  to  leave  it  to  the  court  in  every  case  to 
say  whether  what  has  ■  happened  is  desertion  ? — Is 
desertion  within  my  meaning ;  that  is  to  say,  in  such 
circumstances  as  to  convince  the  court  there  is  no 
chance  of  the  husband  coming  back. 

1306.  Now,  1  wanted  to  ask  you  your  view  as  to  a 
divorce  in  tlie  case  of  criminal  sentences.  What  strikes 
one  about  that  is,  if  you  make  a  sentence  of  five  years' 
penal  servitude ? — But  I  would  not. 

1807.  You  would  make  it  longer  than  that  ? — I  do 
not  know  about  longer  or  shorter.  I  certainly  should 
not  have  any  fixed  limit  at  all.  It  would  depend  upon 
circumstances.  First  of  all,  take  the  case  of  a  wife 
whose  hvisband  has  been  convicted  of  some  serious 
crime.  If  the  wife  is  already  a  middle-aged  woman, 
that  is  to  say,  if  the  young  mairied  life  is  past,  I  would 


not  make  the   circumstance  that  the  man  is   sent  to 
prison  for  a  long  time  be  a  ground  for  divorce  at  all. 

1308.  That  I  follow;  but  I  will  take  the  case  of 
young  nian-ied  people,  and  I  gather  your  view  would 
be,  not  that  it  should  be  a  necessary  thing  to  give  a 
wife  a  right  to  divorce,  but  it  would  be  a  ground  on 
which  she  could  come  to  the  court  and  ask  for  a 
divorce  ? — Certainly. 

1309.  Putting  it  on  that  mitigated  basis,  what  I 
suggest  is,  are  you  not  adding  a  hopelessness  to  the 
man's  position,  which  it  is  questionable  ought  to  exist  ? 
— That  is  why  I  said,  on  Saturday,  that  I  looked  upon 
it  with  some  apprehension,  because  I  think  it  would  be 
a  dreadful  thing  for  a  man  who  had  fallen  into  crime 
to  know  that  there  might  be,  in  addition  to  the 
punishment  that  the  law  awards  to  him,  the  possibility 
of  his  wife  being  taken  from  him — a  very  dreadful 
thing,  in  my  opinion.  And  it  might  be  a  case  where, 
although  a  man  has  deserved,  and  received  a  long 
sentence — it  might  be  a  question  of  sudden  anger  or 
passion,  not  involving  great .  moral  depravity  of  a 
general  kind.  Not  only  that,  but  I  think  this  :  even 
judges  are  only  human  beings,  and  I  think,  if  a  judge 
were  trying  a  man  for  a  serious  crime,  he  would 
hesitate  about  inflicting  on  the  man  a  proper  punish- 
ment if  he  knew  that  that  proper  punishment  might 
involve  his  losing  his  wife. 

1310.  That  is  what  happened  in  the  old  days  of 
sheep-stealing,  when  they  hanged  people  for  it  ? — Yes, 
there  is  no  doubt,  in  the  old  days,  when  punishments 
were  very  very  severe,  indeed,  juries  would  not  find  people 
guilty,  and  judges  were  relieved  from  the  necessity  of 
passing  the  abominable  sentences  that  had  to  be  passed 
in  those  days. 

1311.  One  question  only  about  the  county  court. 
The  object  of  proposing  the  county  court  or  any  local 
tribunal  is  for  the  purpose  of  providing  an  easy  forum 
for  the  poor  in  the  settlement  of  marriage  questions  ^ — 
Yes. 

1312.  On  the  ground  that  there  ought  not  to  be  one 
law  for  the  poor  and  another  law  .for  the  rich  ? — I 
protest  against  that  statement  you  know.  There  is 
not  one  law  for  the  poor  and  another  for  the  rich. 
There  is  one  law  for  both.  Unfortunately,  the  circum- 
stances of  the  poor  very  frequently  prevent  them  from 
availing  themselves  of  the  law. 

1313.  Would  not  the  plan  of  county  courts  accen- 
tuate that ;  because  for  the  rich  in  London  you  would 
have  the  High  Court  judge  with  the  aiTangements  on 
the  high  plane,  and  for  the  poor  you  would  have  the 
county  courts  with  arrangements  on  that  basis  ? — That 
may  be  so ;  but  I  do  not,  in  the  presence  of  a  very 
eminent  county  court  judge,  like  to  say  it. 

1314.  But  I  mean  there  is  a  different  series  of 
arrangements  ? — Yes. 

1315.  So  that  the  inequality  would  continue  ? — Yes, 
I  think  so. 

1316.  [Judge  Tindal  AtMnson.)  It  the  Dean  of 
Arches  is  right,  that  ought  to  lead  to  the  repeal  of  all 
the  County  Court  Acts,  and  that  whatever  the  natui-e 

of  a  case  it  should  be  brought  to  the  High  Coui-t  ? 

There  is  something  in  that  observation. 

1317.  I  have  only  a  few  questions  on  the  county 
court.  Assiiming  it  is  right,  and  the  Legislature  should 
thmk  it  is  right,  to  give  facilities  to  the  poorer  classes 
to  have  then-  matrimonial  matters  decided,  which  they 
cannot  now  because  of  the  expense,  the  question  arises 
what  is  the  best  tribimal.  Now,  I  understand  you  to 
say,  and  it  is  undoubtedly  true,  the  best  tribimal  is  the 
Divorce  Court,  in  London  ? — I  think  so. 

1318.  That  of  course  involves  this,  that  the  poorer 
classes  cannot  get  their  cases  here  from  a  distant  part 
of  the  country  ? — Yes. 

1319.  Bearing  that  in  mind,  do  you  see  any  objection 
to  the  proceedings  being  commenced  in  each  county 
court  registry ;  that  is,  the  petition  may  be  filed  and 
the  citation  served  by  the  bailiffs  of  the  coui-ts ;  the 
pleadings  would  be  very  simple,  and  they  should  be 
can-ied  on  in  the  county  court,  and  all  the  interlocutory 
proceedings  under  the  control  of  the  county  court  and 
the  judge,  but  when  the  trial  comes  you  say  that  trial 
ought  to  be  in  London  ? — Yes. 
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1320.  Provided  the  trial  is  before  the  High  Coiirt, 
in  London,  do  you  see  any  objection  to  all  the  inter- 
locutory proceedings  being  taken  in  each  registry  ? — 
Well,  at  present,  I  do  not.  I  have  not  thought  about 
it  very  much,  biit,  at  present,  I  do  not ;  and  both  you 
and  I,  judge,  remember  the  days  when  all  wi-its  in 
civil  actions  and  all  interlocutory  proceedings  in  civil 
actions  took  place  in  London.  And  then  we  had 
district  registries  made  all  over  the  kingdom  in  which 
writs  could  be  issued  and  in  which  interlocutory  pro- 
ceedings in  civil  actions  could  be  can-ied  on  right  up 
to  trial ;  then  when  the  trial  itself  came  the  case  was 
tried  by  a  High  Court  judge  at  the  assizes.  That  has 
worked  admirably,  I  think,  and  has  removed  a  very 
great  grievance  that  had  existed  before;  and,  speaking 
on  the  spur  of  the  moment,  and  without  having  given 
the  subject  much  thought,  I  do  not  see  why  the  pre- 
liminary proceedings  beginning  with  the  citation  and 
going  on  to  issue  should  not  be  conducted  in  the 
districts  in  which  the  people  reside,  either  by  means 
of  the  machinery  of  the  coxinty  court  or  in  some  other 
way. 

1321.  "Would  you  see  any  objection  to  the  county 
court  judge  enforcing  the  orders  of  the  High  Coui-t 
judge  ? — Enforcing  them  in  what  way  ? 

1322.  In  this  way:  suppose  there  is  an  order  for 
the  custody  of  the  children  P — Yes. 

1323.  An  order  of  the  judge  that  the  custody  of 
the  childi-en  should  be  with  the  wife,  and  the  husband 
takes  them  away  from  the  -wife's  custody.  If  the 
parties  are  resident,  we  will  say,  in  Cornwall,  and  had 
very  small  means,  there  is  an  impossibility  for  those 
people  to  come  to  London  to  enforce  the  order.  Do 
you  see  any  objection  to  the  county  courts  doing  it  ? — 
Certainly  not.  If  there  is  the  impossibility  of  the  poor 
vyif  e,  or  the  poor  husband,  as  the  case  may  be,  obtaining 
relief,  by  reason  of  his  poverty,  from  the  court  in 
London,  I  think  he  ought  to  be  in  a  position  of  being 
able  to  go  to  the  county  court  for  it. 

1824.  Do  you,  further,  see  any  objection  (I  know 
myself  it  is  rather  a  denial  of  justice,  the  present 
restriction  of  the  county  court  judge's  power)  to  the 
county  court  judges  ordering  the  control,  custody  of, 
and  access  to,  children.  I  have  a  case  in  my  mind 
now,  in  which  it  is  absolutely  essential,  before  any 
proceedings  should  be  taken,  that  the  children  should 
be  taken  out  of  the  custody  of  the  father  ? — That  may 
be ;  but  cannot  that  be  done  by  magistrates  ? 

1325.  No,  only  before  a  High  Court  judge.  Where 
there  is  cruelty  it  can  be  F — You  mean  before  any 
divorce  proceedings  are  instituted  ? 

1326.  No,  before  the  decree  is  made  ? — Oh,  yes  ;  I 
thought  you  meant  before  the  divorce  proceedings  were 
instituted. 

1327.  No,  suppose  the  proceedings  commenced,  and 
it  became  absolutely  essential ? — The  same  obser- 
vation would  apply  thati  made  with  regard  to  yourformer 
question  as  to  compelling  the  obedience  of  orders  as  to 
custody.  I  think,  between  the  commencement  of  the 
proceedings,  and  the  trial  of  the  cause,  the  proceedings 
going  on  in  the  county  court,  the  county  court  judge 
probably  ought  to  have  the  powers  which  a  High 
Court  judge  has  in  a  similar  case  in  his  own  court ;  that 
is  to  say,  of  directing  that  the  children,  in  the  mean- 
time, shaU  be  placed  in  the  custody  of  the  one  or  the 
other,  or  in  the  custody  of  some  third  person. 

1828.  Now,  I  should  like  to  come  down  to  the  trial. 
I  have  disposed  of  the  interlocutory  proceedings.  With 
reference  to  the  trial  of  the  case,  there  is  no  great 
difiOiCulty,  is  there,  in  a  divorce  case  ? — They  are  mostly 
questions  of  fact. 

1829.  They  would  not  be  nearly  so  difficult  to 
dispose  of  as  workmen's  compensation  cases,  and  some 
of  the  bankruptcy  cases  that  are  tried  in  the  county 
court.  You  have  had  some  experience  of  bankruptcy 
cases  ? — Yes. 

1330.  And  you  know  some  of  them  are  complicated  ? 
— Yes,  and  there  is  no  limit  to  the  jurisdiction. 

1331.  There  would  be  less  difficulty,  in  point  of  fact 
and  in  point  of  law,  in  the  county  com-t  trying  divorce 
cases  than  those  cases  I  have  mentioned  ? — Well,  that 
is  a  matter  of  opinion,  and  I  can  see  perfectly  well  what 
you  are  doing  ;  you  are  trying  to  di'ive  me  into  conflict 
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with  your  opinion,  and  I  have  no  doubt  I  am  in  conflict 
with  your  opinion. 

1332.  Then  is  it  your  suggestion  that  at  the  trial  the 
judge  might  take  the  depositions  of  the  witnesses  and 
transfer  them  to  the  High  Court  ? — I  would  very  much 
rather  have  it  the  other  way  about ;  that  the  High 
Coiu't,  where  it  thinks  the  case  is  a  proper  one,  should 
be  able  to  say  :  "  Send  it  to  the  county  court."  That  is 
the  converse.  It  will  not  do  the  other  way  about,  that 
the  cases  should  be  begun  in  the  county  court  and 
power  to  the  county  court  judge  to  say :  "  I  will  send 
this  to  be  tried  in  the  High  Court."  I  never  heard  of 
such  a  power  before.  I  know  there  are  a  great  many 
Acts  of  Parliament  which  enable  the  High  Court  judge 
to  send  a  case  to  the  county  court,  but  I  do  not  know 
of  any  Act  of  Parliament  which  enables  the  county 
court  judge  to  send 

1333.  I  did  not  put  my  question  clearly.  Supposing 
that  the  statute  provided  all  the  interlocutory  proceed- 
ings to  be  in  the  county  court-,  but  the  trial  in  the  High 
Court,  and  that  the  county  court  should  not  be  permitted 
to  try  without  leave  of  the  High  Court ;  that  is  the  case 
I  am  putting  ? — Yes. 

1334.  The  question  is,  whether  in  the  interests  of 
the  poorer  classes  it  might  not  be  as  well  for  the  county 
coui-t  to  conduct  the  trials  as  well.  I  understood  the 
chief  objection  you  have  to  that  is  not  that  there  is  any 
difliculty  in  conducting  the  trials,  but  that  there  is 
difficulty  in  detecting  collusion,  and  that  you  do  not  get 
uniformity  of  treatment  in  the  cases  ? — Yes,  and  that 
the  question  of  status  is  so  important  that  it  ought  only 
to  be  dealt  with  by  the  highest  tribunal. 

1335.  But  if  the  question  of  status  is  so  important, 
and  in  fact  by  adhering  to  the  view  you  express,  you 
prevent  the  poorer  classes  getting  any  rehef  at  all,  I 
suppose  the  question  of  status  would  have  to  go  ? — ^It 
would  have  to  go  by  the  board  then. 

1336.  Now,  with  reference  to  collusion;  I  should 
like  to  draw  your  attention  to  this  fact.  In  the  returns 
for  1907  the  number  of  cases  put  down  for  trial  were 
739.  The  number  of  cases  tried  in  which  judgment 
was  given  for  the  petitioner,  either  the  husband  or  the 
wife,  amounted  to  598  F — Out  of  how  many  F 

1337.  Out  of  631  it  is,  because  some  of  the  cases 
did  not  come  on  for  trial  F — Out  of  the  631  tried 

{Mr.  Brierley.)  Decrees  granted  in  698  oases. 

1338.  {Judge  Tindal  Afkinson.)  Then  with  regard 
to  judgments  for  the  respondent ;  there  were  only 
twelve  on  the  husband's  petition  and  four  on  the  wife's 
petition.  Does  not  that  indicate  that  even  in  the  High 
Court  not  much  collusion  is  detected  F — I  do  not  think 
much  collusion  is  detected,  but  I  think  it  is  very 
desirable  it  should  be  ascertained  whether  there  is 
coUusion  or  not — or  rather  that  an  attempt  should  be 
made.  You  will  not  always  be  successful,  but  a  few 
successful  cases  are  to  my  mind  very  important. 

1339.  When  you  are  hearing  an  undefended  divorce 
what  means  have  you  of  ascertaining  coUusion  F — I  vdll 
tell  you.  I  say  at  once,  very  insufficient  means.  It 
depends  upon  the  judge,  who  may  notice  dui-ing  the 
evidence  some  circumstances  that  he  thinks  suspicious. 
He  may  then  put  questions  himself  to  the  witnesses, 
and  if  Ms  suspicions  appear  to  be  well  founded,  or  if 
he  thinks  they  are  well  founded,  then  what  he  does, 
of  course,  is  to  send  the  case  to  the  King's  Proctor, 
so  that  he  may  make  further  inquiries ;  but  the  only 
means  in  an  undefended  cause  of  detecting  collusion 
are  by  ascertaining  whether  there  are  any  circumstances, 
pointing  to  collusion ;  the  only  means  is  the  judge's, 
own  examination.  But  you  must  remember  this,  that 
it  is  supposed  to  be  the  duty  of  counsel  in  an  undefended 
cause  to  bring  to  the  notice  of  the  judge  any  cn-cum- 
stances  of  which  he  may  be  cognizant  which  point 
to  collusion,  a  duty  which  I  know  has  been  ad- 
mirably performed  \yj  counsel  in  the  court.  I  have 
never  found  a  counsel  keeping  back  any  circumstance 
which  he  thought  pointed  to  collusion.  He  tells  it 
to  the  court,  and  that  is  one  means  by  which  you 
ascertain.  For  instance,  it  not  infrequently  happens 
that  a  bargain  is  entered  into  between  the  husband  and 
the  wife,  that  if  the  wife  will  bring  a  suit  for  divorce 
the  husband  will  help  her  with  money  or  will  pay  her 
a  lump  sum   of   money  if   she   succeeds   in   getting  a 
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divorce.  Well,  that  is  collusion ;  the  parties  enter  into 
these  agreements,  not  thinking  them  wi-ong,  though 
they  are  wrong.  If  counsel  gets  wind  of  such  an 
arrangement  he  always  brings  it  to  the  attention  of 
the  court. 

1340.  But  many  would  not  have  that  information 
given  to  them,  would  theyp — No;  but  it  is  extra- 
ordinary (I  think  your  Chairman  will  tell  you  this)  how 
frequently  counsel  have  something  of  that  kind  to 
bring  to  the  attention  of  the  court  and  how  loyally  they 
do  it. 

1341.  {Chairman.)  The  diflBculty  generally  is  that 
the  clients  keep  back  from  their  advisers  something 
which  might  affect  their  position  ? — Tes. 

1342.  (Judge  Tindal  Atkinson.)  In  cases  where  a 
party  appears  in  person,  you  have  not  that  advantaee  ? 
—No. 

1343.  With  reference  to  the  want  of  uniformity  of 
treatment.  So  long  as  the  grounds  for  divorce  are 
clearly  defined,  it  becomes  reaUy  a  question  of  the 
consideration  of  the  evidence  ? — Tes. 

1344.  And  no  doubt  different  minds  draw  different 
inferences  from  facts  ? — Oh,  the  different  minds  suffer 
from  different  prejudices  ;  I  have  no  doubt  about  that. 

1345.  And  that  might  apply  (with  respect  I  say  it) 
to  the  two  judges  of  the  Divorce  Division  ? — And  does. 

1346.  If  you  get  all  the  oases  divided  between  the 
two  judges  of  the  Divorce  Ooui-t,  and  they  both  differ 
in  their  treatment,  does  it  make  any  difference  if  5.5 
judges  dispose  of  the  different  cases  and  half  of  them 
treat  one  way  and  half  the  other? — No,  but  I  think 
a  number  of  the  55 

1347.  (Chairman.)  Are  we  not  getting  into  an  argu- 
ment rather  than  fact  ? — 1  think  so. 

1348.  (Ju,dge  Tindal  Atkinson.)  There  is  one  other 
suggestion  I  would  make.  I  do  not  know  whether  you 
will  agree  with  it.  Would  it  be  possible,  in  order  to 
enable  these  cases  to  be  tried  in  the  locality,  as 
suggested  by  our  Chairman,  that  the  Lord  Chancellor 
should  nominate  certaitt  county  court  judges,  like  he 
does  in  banki-uptcy,  to  try  these  cases  in  certain 
centres? — 1  have  never  heard  that  suggestion,  and  I 
have  not  thought  about  it,  and,  if  you  wOl  allow  me, 
I  will  not  answer. 

1349.  (Chairman.)  There  are  one  or  two  questions 
which  the  questions  that  have  been  asked  you  have 
suggested  to  me,  and  perhaps  I  might  put  them  to  you. 
With  regard  to  your  view  as  to  the  jury  and  judge,  I 
dare  say  you  wiU  recall  that  the  ecclesiastical  courts 
axjted  entirely  by  the  judge  alone  ? — Tes. 

1350.  Although  their  relief  was  only  that  of  separa- 
tion— the  class  of  case  that  requires  relief  was  very 
much  the  same  that  justified  divorce  ? — Tes. 

1351.  One  other  point  about  the  jury,  which  may 
not  be  generally  known,  and  I  only  want  to  bring  it  out 
by  you.  Trial  by  a  judge  can  be  viewed  with  simplicity 
in  the  Court  of  Appeal  on  the  notes  he  has  taken  ^ — 
Tes. 

1352.  And  with  a  jury  it  would  necessitate  a  re-trial 
— if  a  re-trial  is  ordered  ? — Tes. 

1353.  Do  you  find,  as  a  matter  of  fact,  that  trials 
by  jury  or  judge  are  most  expensive  ? — 1  should  think 
trials  by  jui-y  are  much  more  expensive  than  trials 
before  the  judge  alone. 

1354.  And  much  longer  ? — Much  longer. 

1355  Then  one  point  on  collusion  and  the  possibility 
of  disclosure  to  the  judge.  There  is  a  provision  at 
present  that  petitioners  can  be  asked  nothing  about 
their  o"vvn  conduct  ? — Tes. 

1356.  Would  you  maintain  that  provision  or  not  ? 

I  thiak  not. 

1357.  Ton  would  allow  the  judge  or  coimsel  to  ask 
questions  of  the  petitioners  ? — Tes,  I  think  so.  I  have 
not  thought  very  much  about  it,  but  I  have  found 
difficulties,  because  of  that  restriction  which  I  thought 
were  undesirable  difficulties. 

1358.  Might  I  put  a  concrete  case.  I  have  had  it 
before  me.  The  petitioner  proves  his  or  her  case  of 
adultery ;  letters  or  something  are  put  in  which  shows 
conclusively  almost  to  the  judge  that  the  petitioner  is 
equally  guilty  ? — Tes. 

1359.  And  yet  he  cannot  ask  questions  about  it  ? 

Tes. 


1360.  He  is  absolutely  restricted  by  Act  of  Parlia- 
ment ? — Tes,  I  think  that  is  an  undesirable  restriction, 
and  I  have  frequently  found  difficulties  in  dealing  with 
a  case  because  of  that  restriction. 

1361.  Then  with  regard  to  remitting  to  the  county 
courts.  It  occurs  to  me  to  ask  what  your  view  would 
be  about  this  difficulty  which  arose,  from  what  Mr. 
Musgrave  said,  that,  in  order  that  a  poor  person  should 
conduct  their  own  case  in  any  form  in  the  High  Court 
they  would  have  to  apply,  by  appearing  themselves  or 
through  solicitors,  for  something  to  be  done  in  London. 
Suppose  Judge  Tindal  Atkinson's  suggestion  was 
adopted  of  interlooiitory  proceedings  in  the  country, 
and  then  it  had  to  be  decided  whether  the  trial  should 
take  place  in  the  country,  you  would  have  to  apply  to 
the  judge  in  London  for  that  purpose  ? — Tes. 

1362.  Then  there  is  that  difficulty  for  poor  people ; 
how  would  they  apply  in  London  without  appearing 
themselves  or  hj  a  solicitor,  unless  an  official  of  the 
court  could  do  it  for  them  ? — Well,  it  does  not  involve 
the  presence  of  the  party  in  London.  It  involves  being 
represented  in  some  way,  and  I  cannot  help  thinking 
machinery  might  be  found  for  making  the  application 
in  London  which  would  be  quite  cheap — so  cheap  as 
would  put  it  into  the  hands  of  anybody  who  reaUy 
requires  to  get  the  relief. 

1363.  Then  on  a  point  you  have  mentioned  aboiit 
granting  a  decree  to  a  wife  where  there  was  continuous 
adultery  on  the  part  of  the  husband.  Toui-  view 
would  be,  as  I  gather  from  your  evidence,  that  might 
be  a  case  in  which  relief  should  be  granted  to  a  wife  ? 
—Tes. 

1364.  But  not  in  what  you  term  "  accidental "  cases  ? 
— Well,  yes.  1  do  not  know  that  it  is  the  right  word 
to  use  ;  but  if  it  is  not  you  must  supply  a  better  one. 

^  1365.  No,  it  is  only  to  bring  to  mind  the  class  of 
point  that  was  presented  by  you — of  that  which  was 
not  continuous  and  might  be  overlooked  ? — 1  do  not 
like  doing  it ;  but  I  could  suggest  numbers  of  cases. 

1366.  But  what  I  want  to  ask  you  about  that  is  this  : 
Have  you  found  in  the  course  of  your  experience  that 
in  many  of  these  divorce  cases  you  meet  with  unfortu- 
nate cases  of  disease  communicated  ? — Oh,  no  doubt. 
I  am  Sony  to  say  it  is  a  frequent  basis  for  an  allegation 
of  cruelty,  and  true 

1367.  That  k  to  say,  infecting  with  disease  as  a 
groimd  of  genei-al  cruelty  ? — Tes. 

1368.  Now,  1  would  like  to  ask  whether  your-  view 

would  be  that  the  cases  of  this  casual  or  accidental 

or  whatever  word  is  used— adulteiy,  whether  that  is 
not  the  class  of  case  in  which  it  is  extremely  likely 
that  disease  might  be  acquired  and  then  communi- 
cated ?— WeU,  it  is  no  doubt  from  such  acts  of  adulteiy 
— if  that  is  the  right  word  to  apply  to  it — that  very 
frequently  these  consequences  follow. 

1369.  Does  that  consideration  at  all  affect  yoiu- 
view  as  to  the  wife  having  the  option  to  take  advantage 
of  it  ?— No,  not  at  all.  I  think  the  breakmg  of  the 
mamage  tie  is  so  serious  a  matter  for  the  children  and 
for  the  man  and  the  woman  that  I  would  not  break 
it  except  for  the  most  serious  causes,  and  I  should  not 
regard  that  as  one  of  the  most  serious  causes. 

1370.  Then  one  broader  point  which  has  not  been 
put,  but  which  I  think  may  be  considered  by  other 
witnesses.  Have  you  formed  any  opinion  as  to  any 
possible  improvement  in  the  marriage  law  to  check 
what  1  may  caU  improvident  and  reckless  marriage 
which  I  think  you  will  agTee  with  me,  is  a  great  deal 
ot  trouble  m  divorce  cases— young  and  reckless  people 
marrying  without  consideration?— I  do  not  know  how 
you  are  to  prevent  it.  That  it  takes  place  there  is  no 
doubt. 

_  1371.  In  some  countries,  I  have  found  from  study  it 
IS  much  more  difficult  to  get  man-ied  than  in  England  ? 
— Tes.  '=' 

1372.  There  is  more  examination  into  the  status  of 
people  and  their  qualifications  made.  Practically  none 
IS  made  m  England.  Have  you  considered  that  subject 
at  all?--Very  httle ;  but  I  know  something  about 
prance,  for  instance,  and  I  know  something  about  the 
diflSculties  there  placed  in  the  way  by  the  law  of  young 
people  getting  married  ;  and  I  think,  though  I  cannot 
give  any   figures  or  reason,  those  difficulties  tend  to 
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■what  we  call  immorality,  that  is  to  say^  to  two  young 
people  living  together  withoiit  being  married  at  all. 
At  the  same  time  I  am  satisfied  that  our  young  people 
get  married  very  often  without  any  thought  at  all. 

1373.  And  with  no  inquiry  beforehand  as  to  whether 
they  are  fit  to  marry  ? — No  ;  and  there  are  no  means  of 
inqviiry  at  present. 

1374.  That  is  a  larger  subject,  and  I  did  not  know 
whether  you  had  really  gone  into  it  ? — No,  I  have  not 
gone  into  it. 

1375.  One  point  about  crime.  Your  views  have 
been  very  fully  given,  but  there  was  one  expression  used 
which  I  think  you  might  be  misinterpreted  upon.  That 
is  when  you  see  the  words  "  it  would  be  hard  on  the 
"  husband  to  find  his  wife  taken  from  him."  Tou 
hardly  meant  to  convey  that  anybody  would  interpose 
between  her  and  him  ? — Oh,  dear,  no ;  not  at  all.  All  I 
meant  was  that  she  might,  by  herself  taking  steps  of 
divorce,  deprive  him  of  his  wife.  That  is  all  I 
meant. 

13T6.  (The  Earl  of  Derby.)  May  I  ask  you  one 
question  about  what  you  said  about  collusion.  Tou 
mentioned  some  cases  about  the  husband  paying  the 
wife's  expenses  when  she  is  the  petitioner.  That  would 
be  collusion? — No,  he  has  to  pay  her  expenses  luider 
the  law.  That  is  to  say,  he  has  to  provide  her  with 
the  means  of  prosecuting  her  suit ;  if  I  said  paiying 
expenses,  what  I  really  meant  was  giving  her  a  sum  of 
money  to  bring  the  case,  and  promising  her,  as  very 
frequently  happens,  a  substantial  sum  of  money  if  she 
succeeds. 

1377.  But  that  would  not  be  collusion  if  that  was 
settled,  say,  on  children  ? — Oh,  yes,  it  would,  I  think. 

1378.  It  would  be  enough  to  invalidate  the  petition  ? 
— Oh,  I  think  so.  I  think  if  the  parties  make  a  bargain 
that  if  one  will  bring  a  suit  the  other  will  give  money 
if  the  suit  succeeds — I  think  that  is  collusion. 

1379.  Sufficient  to  invalidate  the  petition  .''-^Tes,  it 
is  at  present.  I  want.  Lord  Gorell,  to  say  this.  You 
asked  me  a  question  about  the  results  of  common  sorts 
of  connection  that  may  take  place  between  a  man  and 
possibly  a  prostitute,  or  something  of  the  kind,  and  the 
consequences.  It  must  not  be  for  a  moment  supposed 
that  I  regard  those  consequences  at  all  as  a  light 
matter.  I  thin.k  such  consequences  are  of  the  most 
serious  kind. 

1380.  (Chairman.)  Well,  we  have  known,  how  they 
have  affected  the  petitioners,  and  I  da,re  say  you  have 
met  with  cases  of  children,  too? — Oh,  yes,  in  the 
interests  of  wife  and  children,  and  so  on  ;  but  still  I 
should  be  son-y  to  see  accidental  incidents  of  adultery 
affording  a  groimd  for  putting  an  end  to  the  marriage 
tie. 


1381.  (The  Archbishop  of  Yorlc.)  There  is  one  small 
matter  of  fact.  Sir  John,  as  you  are  here,  that  I  should 
like  to  get  your  experieiice  upon.  In  the  cases  that 
have  Come  before  your  courts  where  litigants  apply  in 
f&i-md  pauperis,  or,  indeed,  in  any  other  case,  what  are 
the  classes  of  community  in  the  main  from  which  these 
litigants  come  ?  Woidd  you  agree  with  the  position 
that  they  are  mainly  the  wealthier  class,  or  the  bulk  of 
the  rich  and  the  very  poor  ?-^The  popular  view,  yom- 
Grace,  is  that  the  Divorce  Com-ts  are  busy  with  the 
affairs  of  the  rich.  That  is  a  mistake,  I  think.  The 
newspapers  report  those  cases,  and  the  public  form 
their  impressions  from  what  they  see  in  the  newspapers. 
It  is  a  mistake.  The  poor  and  the  very  poor  resort  to 
the  coiu-t  and  in  large  numbers,  and  I  do  not  think,  for 
my  own  part,  that  the  morality  of  the  rich  is  any  worse 
than  the  morahty  of  the  other  litigants  in  the  court. 

1382.  On  the  question  of  publication.  Before  you 
leave  us  I  should  like  to  Icnow  whether  you  think  the 
restriction  of  publication,  even  of  some  details,  would 
have  any  ,bearing  on  the  detection  of  perjuiy  or 
collusion  ? — I  do  not  think  so. 

(Chairman.)  Perhaps  the  Lord  Archbishop  would 
let  me  say,  in  the  table  there  is  an  exact  description  as 
to  the  position  of  the  parties — the  exact  statement  in 
the  maiTiage  register  as  to  the  occupation  of  the  people 
in  the  suit.  The  Commissioners  would  probably  like 
to  see  it ;  "  Husband's  occupation  at  date  of  marriage." 
I  daresay  this  is  only  on  the  husband's  petition,  because 
it  is  not  always  given  on  the  wife's  petition,  and  I  see 
the  flgui-es  are  only  246  cases ;  but  of  those  246  cases 
(taking  only  the  cliief  ones),  32  are  military  and  naval 
officers,  30  are  soldiers  and  naval  seamen ;  physicians 
and  surgeons,  &o.,  26;  engineers,  architects,  &c.,  45; 
painters — that  is  only  a  small  one  ;  actors,  musicians, 
&c.,  40  ;  other  professional  occupations,  13  ;  that  is  the 
professional  employments.  Then  agricultural :  farmers, 
12  ;  other  persons,  3  ;  mine  o'\vners,  12  ;  and  miners, 
12  ;  builders  and  decorators,  25 ;  metal  workers,  20 ; 
fvumiture  trades  and  wood  workers,  8  ;  makers  of  textile 
fabrics,  11  ;  and  then  makers  of  clothing,  &c.,  l5 ; 
other  trades,  40 ;  not  specified,  labourers,  17,  and 
others,  13.  Then  there  are  navigation  and  fishing 
people,  24 ;  inland  transport,  35  ;  trades  of  all  kinds, 
327.  Amongst  those  are  merchants,  traders,  &c.,  55  ; 
brokers,  agents,  &c.,  55  ;  secretaries,  clerks,  &c.,  55 ; 
travellers,  salesmen,  &c.,  41 ;  porters,  messengers,  &c., 
7  ;  publicans,  hotel  keepers,  &c.,  24 ;  dealers  in  articles 
of  food,  43 ;  dealers  in  clothes,  fm-niture,.  &c.,  10 ; 
other  dealers,  37. 

I  think,  on  behalf  of  the  Commissioners,  I  ought  to 
thank  you  very  much  for  your  evidence,  Sir  John 
Bigham.  We  have  derived  the  greatest  possible 
assistance  from  it. 


Sir  George  Hbnet  Lewis,  Baronet,  called  and  examined. 


1383.  (Chairman.)  1  think  your  name  is  so  weU 
known  to  us  I  need  only  ask  you  the  dates  that  are 
material.  Tou  were  admitted  a  solicitor  in  1856  ?-- 
I  was. 

1384.  And  have  you  practised  in  all  branches  of  the 
law  for  54  years  ? — Tes. 

'     1385.  Now  you  have  retired  from  practice  ?— Tes. 

1386.  The  date  of  1856  is  important,  as  that  is 
prior  to  the  passing  of  the  Divorce  Act  ?— I  remember 
the  passing  of  the  Act  in  1857. 

1887.  Therefore  you  will  be  able  to  answer  questions 
that  I  will  ask  later  on  about  that.  Have  you  had  a 
very  large  experience  of  practice  in  the  Divorce  Court  ? 
■ — Thousands  of  cases;  mostly  amongst  the  wealthy 
and  weU-to-do  people. 

1388.  Have  you  formed  any  opinion  as  to  the  desir- 
ability of  amending  the  law  ?— I  have  for  30  years  been 
agitating  in  the  public  press  the  amendment  of  the 
law  by  giving  divorce  for  the  five  subjects  that  the  two 
judges  ha,ve  now  admitted,  in  their  opinion,  divorce 
should  be  granted  for. 

1389.  Do  you  mean  by  that  equally  to  husband 
and  wife  P — Equally  to  husband  and  wife  for  desertion, 
for  cruelty,  for  lunacy,  and  for  the  imprisonment  of  a; 
criminal  for  five  years ;  and  I  have  publicly,  years  and 


years  ago,  given  those   aS   grounds   as   to   which   an 
amendment  of  the  law  ought  to  be  made. 

1890.  Tou  omitted  to  mention  adultery  ? — Adultery, 
yes. 

1391.  But  has  j^our  view  been  that  adultery  simply 
shoTold  be  open  as  a  ground  for  either  party  ? — Tes  ;  I 
think  that  if  the  husband  commits  adultery  the  wife 
is  entitled  to  a  divorce,  in  the  sanle  way  as  if  the  wife 
coinmits  adultery  the  husband  is  entitled  to  a  divorce. 

1392.  We  had  Sir  Johh  Bigham  on  limitatioiis  of  a 
wife's  adultery ;  cases  where  it  might  be  determined, 
coUtinuous,  or  with  indignity  ? — My  view  is  that  the 
wife  is  entitled  to  divorce  if  her  husband  commits 
adultery  without  its  .being  continuous.  If  she  commits 
adultery  without  its  being  continuous  she  is  divorced, 
arid  I  see  no  reason  why  there  should  be  any  difference 
between  the  husband  and  wife. 

1393.  What  is  your  view  on  the  point  on  which  I 
asked  Sir  John  Bigham  just  now,  in  connection  with 
thai>— perhaps  I  might  call  it,  as  it  has  been  so  termed, 
accidental  adultery— oii  the  part  of  the  husbaM  TOth 
regard  to  disease  and  anjr  consequences  ? — I  have  had 
cases  before  me  of  the  inost  painful  character,  where 
the  husband  has  committed  adultery,  then  has  returned 
to  his  wife ;  the  facts  have  become  known  to  her ;  he 
has   not   infected   her  with  the  disease,  but  she  was 
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attached  to  him  and  niirsed  him,  and  tried  everything 
she  possibly  could  to  change  his  manner  of  life.  I 
regret  to  say  in  one  case  he  was  a  member  of  Parlia- 
ment, he  was  a  drunkard,  and,  notwithstanding  all  the 
efforts  of  his  wife,  he  continued  in  the  same  course  of 
life.  She  went  through  a  rest  cure,  her  health  was 
broken  down.  She  still  stood  by  him,  concealed  it 
from  everybody,  and  tried  her  very  best  to  reform  him, 
and,  finally,  she  had  to  go  through  another  rest  cure, 
and  in  the  end  she  had  to  file  a  petition  for  a  divorce 
on  the  grounds  of  his  adulteiy  and  his  cruelty,  and  the 
coui-t  held,  under  the  circumstances,  it  was  cruelty,  and 
they  granted  a  divorce. 

1394.  That  is  hardly  the  point  I  was  asking  ? — But 
I  simply  give  this  as  an  example  of  a  case  of  a  wife 
of  a  man  who  returns  home  infected  by  illness. 

1395.  But  would  youi-  view  be  that,  what  Sir  John 
Bigham  called  accidental  adultery,  is  a  likely  cause  of 
disease  ? — Yes,  it  is. 

1396.  Would  it  be  probable,  it  would  be  more  so  or 
less  so,  than  from  what  he  termed  continuous  adultery  ? 
— Well,  I  suppose,  the  disease  would  be  aggravated  if 
he  continued  adulteiy ;  but  that  is  a  medical  question. 

1397.  What  I  was  endeavouring  to  ask  was,  he 
distinguished  between  accidental  and  continuous. 
Accidental  I  understood  him  to  mean  was  when  a  man 
went  wrong  perhaps  with  some  prostitute  on  an  occasion 
when  he  was  drunk  ? — Tes. 

1398.  Is  that  a  class  of  case  which  has  come  before 
you,  and  is  it  a  class  of  case  in  which  these  serious 
consequences  of  disease  might  possibly  be  expected  ? — 
Certainly,  and  my  judgment  is  that  divorce  should  be 
granted  to  the  wife  in  such  a  case.  If  the  wife  com- 
mitted adultery  when  she  was  drunk  a  divorce  would 
be  granted  against  her.     It  is  no  defence. 

1399.  The  next  part  of  your  note  deals  very  much 
with  this  point,  I  think.  You  say,  "  As  the  law  now 
"  stands  divorce  is  granted  to  a  husband  for  the 
"  adultery  of  his  wife,  and  the  custody  of  the  children 
"  is  given  to  him.  The  adultery  of  the  husband,  how- 
"  ever  flagi-ant,  does  not  give  the  wife  a  right  to 
"  divorce.  A  husband  may  live  in  open  adultery  with 
"  a  mistress  under  his  wife's  name  and  flaunt  his 
"  mistress  before  his  wife  and  children,  and  the  only 
"  relief  which  the  coui-t  can  'give  the  wife  is  an  order 
"  that  she  may  live  separate  from  him  for  the  rest  of 
"  her  life."  You  disapprove  of  that  ? — I  disapprove 
of  it,  because  I.  think  it  is  a  wicked  state  of  circum- 
stances for  the  wife.  A  lady  goes  into  coui-t  in  the 
ordinary  way,  and  she  proves  that  her  husband  has 
gone  to  a  hotel,  stopped  with  a  prostitute,  passed  her 
off:  as  his  wife  and  in  her  name,  and  committed 
adultery.  She  applies  to  the  coirrt  for  relief  from 
such  a  state  of  things,  and  for  relief  (if  it  is  possible 
for  the  court  to  give  it  to  her)  from  his  contimiing  this 
outrage  upon  her  in  future.  All  the  relief  the  court 
can  give  her  is  to  say,  "  You  may  livfe  by  yourself  for 

the  rest  of  your  life,  chained  to  this  man ;  he  can 
continue  to  outrage  you  in  the  same  way ;  insult  you 
in  every  possible  way ;  declare  you  were  a  person  he 
had  to  get  rid  of,  and  so  forth ;  and  that  is  the  life 
jo\i  are  to  lead."  Ladies  have  told  me  over  and 
over  again  that  it  is  absolute  torture  to  them ;  that 
their  last  thoughts  when  they  go  to  bed  and  their 
first  thoughts  when  they  wake  in  the  morning  is  how 
they  can  get  freed  from  the  chains  that  are  around 
them  by  this  maiTiage.  All  I  can  say  is,  in  my 
opinion  it  is  an  outrage,  and  if  this  poor  lady,  after 
years  of  living  alone,  should  form  a  friendship,  however 
innocent  it  may  be,  with  a  man,  this  man  who  stUl 
continues  her  husband  can  disgrace  her  and  disgrace 
her  relations  and  children  by  bringing  a  charge  against 
her  in  the  Divorce  Court,  although  it  may  fail.  Her 
life  is  a  perfect  misery,  and  I  wish  to  point  out  further, 
that  if  a  father  has  settled  30  or  lO  thousand  pounds 
upon  his  daughter,  or  if  she  has  a  fortune  of  her  own 
upon  the  usual  terms  of  the  mairiage  settlement,  to 
give  to  her  perhaps  the  interest  of  the  income  during 
her  life,  second  life  interest  to  the  husband,  and  then 
the  capital  amongst  the  ohildi-en — if  she  applies  to  the 
Divorce  Court  under  a  judicial  separation  to  vary  that 
mamage  settlement,  to  take  away  from  the  husband 
the  second  life  interest  that  he  has,  the  courts  say : 


We  have  no  power  to  do  it.  If  you  had  committed 
"  adultery  we  have  power  to  do  it;  if  you  had  com- 
"  mitted  adultery  and  only  a  judicial  separation  had 
"  been  asked  against  you  and  not  a  divorce,  we  have 
"  power  to  do  it.  But  as  your  husband  has  committed 
"  adultery,  and  a  judicial  separation  is  granted  against 
"  him,  we  have  no  power  to  do  it."  But  then  this  lady 
says  :  "  But  I  have  children.  If  I  die  my  husband  will 
"  enjoy  this  income  and  spend  it  with  his  mistress,  and 
"  my  children  may  be  in  want."  The  courts  say :  "  We 
"  cannot  help  you,"  and  if  she  has  no  children  when 
she  dies,  this  husband,  who  has  brought  all  this  misery 
and  degradation  and  outrage  upon  her,  receives  the 
capital  sum  which  her  father  has  settled  on  her  on  her 
marriage. 

1400.  That  is  a  case  where  there  is  only  separation  ? 
— That  is  a  case  where  there  is  only  separation,  but 
that  is  all  that  is  given  to  a  woman  now. 

1401.  Then  I  see  your  note  also  says,  when  the 
husband  dies  and  adultery  has  been  committed,  he 
need  make  no  provision  for  her  unless  he  chooses  to 
do  so  ? — Certainly. 

1402.  Then  you  add:  "The  wife  so  separated  has 
"  no  hope  of  a  future  man-iage  or  children,  but  is 
"  chained  to  her  husband.  On  the  other  hand,  the 
"  husband  may  continue  to  live  in  open  adultery?  " — 
Certainly,  and  does  so. 

1403.  "In  like  manner  if  a  husband  beats  his  wife, 
"  or  is  guilty  of  other  brutal  acts  towards  her,  the  only 
"  relief  the  court  can  give  her  is  to  allow  her  to  Kve 
"  a  life  of  solitude  tied  to  her  husband  for  the  rest 
"  of  his  life  "  ? — Yes  ;  there  are  cases  in  the  couits  of 
cruelty  where  a  husband  threatens  to  shoot  his  wife, 
has  treated  her  in  a  most  barbarous  and  wicked  manner, 
and  threatens  to  shoot  her.  and  sleeps  with  a  loaded 
pistol  under  his  pUlow,  and  I  have  seen  the  court  hold 
that  that  is  not  cmelty.  I  cannot  conceive  anything 
more  brutal  than  a  woman  treated  in  such  a  manner 
it  is  cmelty  of  the  worst  kind. 

1404.  Then  you  add  also  another  instance  :  "  When 
"  a  husband  deserts  his  wife  and  remains  in  this 
"  country  or  goes  to  another  country  where  he  is  never 
"  heard  of  again,  she  is  in  exactly  the  same  position  "  ? 
— Certainly. 

1405.  That  means  she  cannot  get  a  complete 
divorce  ? — No. 

1406.  Though  for  desertion  for  two  years  she  can 
get  a  judicial  separation? — She  can  get  a  judicial 
separation  only  for  the  adultery  of  her  husband,  or  the 
cruelty  of  her  husband,  or  the  desertion  of  her  husband. 
She  is  chained  to  him  for  the  rest  of  her  life  ;  she  can 
have  no  man-iage  and  no  children.  Fancy  a  normal 
healthy  wife  placed  in  such  a  position  as  this  for  the 
rest  of  her  life.  I  say  the  law  ought  to  be  changed, 
andj  that  for  all  those  i-easons  the  wife  ought  to  have 
divorce  on  equal  terms  with  her  husband. 

1407.  I  think  a  lot  of  your  proof  you  have  already 
covered  by  what  you  have  said.  You  have  had  your 
attention  drawn  to  Scotch  law  ? — Yes. 

1408.  What  do  you  say  about  that  ? — I  thoroughly 
agree  with  it. 

1409.  That  gives  the  right  of  divorce  on  the  ground 
of  husband's  adultery  ? — Yes. 

1410.  And  also  for  his  desertion  for  four  years  ? 

Yes.  I  take  exception  to  f  oui-  years'  desertion  ;  I  think 
it  is  too  long,  I  think  two  years  of  desertion  is  quite 
long  enough.  If  a  man  keeps  away  from  his  wife  for 
two  years,  I  think  that  shows  he  has  abandoned  his 
matrimonial  home  altogether,  and  left  her  to  her  fate 

1411.  I  notice  that  you  think,  in  addition,  she  ought 
to  have  divorce  for  cmelty.  In  Scotland  that  is  not  a 
ground  for  divorce  ? — No. 

1412.  But  you  have  included  that  as  one  of  the 
causes  that  there  should  be  in  England  ? Yes. 

1413.  Entire  freedom  ? — Yes. 

1414.  Not  merely  a  judicial  separation  ? — No. 

1415.  You  mean  it  should  be  desertion  alone,  without 
coupling  it  with  adultery  ? — Certainly. 

1416.  Do  I  Jgather  your  view  is  that,  where  these 
causes,  such  as  you  have  indicated,  amount  to  the  impossi- 
bility of  the  two  parties  living  together,  the  wife  should 
be  free  if  she  chooses  ? — Certainly. 


MINUTES   OF    EVIDENCE. 


73 


2S  Fehruxt-y  1910.] 


Sir  G.  H.  Lewis,  Bart. 


Ipontinued. 


1417.  And  the  husband  in.  the  same  way? — 
Cei-tainly. 

1418.  Now,  with  regard  to  the  poor? — Oh,  it  is  a 
shocking  position  is  the  law  of  divoi«ce  for  them.  There 
is  no  diToroe  for  them.  As  the  law  now  stands  there 
is  no  divorce.  Unless  there  is  an  alteration  in  the  law 
it  will  continue  as  it  has  always  existed. 

1419.  Will  you  tell  u.s  why  you  say  that  ? — Because 
the  poor  have  not  the  means  to  come  to  the  Divorce 
Court  in  London,  and  il  they  want  divorce  they  must 
come  to  London  for  it. 

1420.  Have  you  formulated  in  your  own  mind  any 
alternative  suggestion  for  that,  as  to  the  means  of  con- 
stituting a  tribunal  and  dealing  with  it  in  the  country  ? 
— Certainly  I  have. 

1421.  Perhaps  you  will  give  us  your  view  ? — Well,  I 
think  it  is  an  insult  to  tell  the  county  court  judges  they 
are  not  competent  to  try  questions  of  fact,  whether 
adultery  has  been  committed,  or  whether  cruelty  has 
been  committed,  or  whether  desertion  has  been  com- 
mitted. I  refer  to  the  Act  of  1S95,  which  gives  to  the 
local  justices  the  same  power  in  judicial  separations  as 
is  given  to  the  High  Coui-t  judge  by  law. 

1422.  In  the  cases  mentioned  in  that  Act  ? — In  the 
cases  mentioned  in  that  Act  to  which  I  wish  to  refer. 
None  of  them  are  lawyers. 

1423.  Except  the  stipendiary? — I  am  dealing  with 
the  petty  sessional  justices  ;  they  are  not  lawyers,  and 
the  Act  of  Parliament  was  passed  in  1895,  giving  these 
men  who  are  not  lawyers,  the  right  to  give  judicial 
separation  to  a  wife  whose  husband  has  been  guilty  of 
desertion  or  cruelty  or  misconduct. 

1424.  No,  not  adultery  ? — Well,  I  wish  to  refer  to  it. 
{referring)  '■  That  the  applicant  be  no  longer  bound  to 
"  cohabit  with  her  husband,  which  provision  while  in 
"  force  shall  have  the  effect  in  all  respects  of  a  decree 
"  of  judicial  separation  on  the  ground  of  cruelty." 
Parliament  has  actually  given  to  men  who  are  not 
lawyers  the  power  to  determine  the  question  of  craelty. 
"  That  the  legal  custody  of  any  children  of  the  marriage 
"  between  the  applicant  and  her  husband  while  imder 
"  the  age  of  16  years  be  committed  to  the  applicant ;  a 
"  provision  that  the  husband  shall  pay  to  the  applicant, 
"  personally,  or  for  her  use  to  any  ofH.cer  of  the  court 
"  or  third  person  on  her  behalf,  some  weekly  sum  not 
"  exceeding  11."  That  is  the  jurisdiction  the  High 
Court  has  in  judicial  separations,  but  beyond  that 
— which  strikes  me  as  extraordinary — Parliament  gives 
the  power  to  these  justices  the  right  to  determine 
whether  the  wife  has  committed  adultery. 

1425.  That  is  if  it  is  set  up  as  an  answer  ? — Tes, 
and  yet  in  face  of  that  power  given  by  Parliament,  we 
are  told  that  the  county  court  judges,  who  are  some 
of  the  most  learned  judges  we  coxdd  have,  are  not  fit  to 
try  the  cases  of  the  poor. 

(Judge  Tindal  Atkinson.)  Tou  wiU  observe  at  the  end 
of  section  6  there  are  other  questions  decided  by  the 
judges  which  are  decided  in  divorce  causes. 

(Chairman.)  Perhaps  you  would  read  the  section. 

1426.  (Judge  Tindal  Atkinson.)  The  section  is  "  No 
"  order  shall  be  made  under  this  Act  on  the  application 
"  of  a  married  woman  if  it  shall  be  proved  that  such 
"  mai-ried  woman  has  committed  an  act  of  adultry,  pro- 
"  vided  that  the  husband  has  not  condoned  or  connived 
"  at,  or  by  his  wilful  neglect  or  misconduct  conduced  to, 
"  such  act  of  adultery."  Those  are  aU  the  elements  in 
the  Divorce  Act  ? — I  think  there  is  also  a  clause  that 
they  may  annul  the  order. 

1427.  (Mr.  Brierley.)  Tes,  they  must  annul  the 
order  on  the  ground  of  adultery  ?— Tes,  so  that  Parlia- 
ment has  already  given  to  these  gentlemen,  who  are 
not  lawyers,  who  have  no  experience  in  legal  matters, 
the  right  to  order  judicial  separations  amongst  the 
poor,  and  to  give  them  the  right  to  determine  whether 
a  woman  has  committed  adulteiy  or  not.  I  say,  in  face 
of  that,  for  anyone  to  come  here  and  to  argue  that  the 
county  court  judges  shotdd  not  be  entrusted  with  those 
duties  is  to  me  astonishing.  But  I  wish  further  to 
point  out  under  this  Act  that  if  the  husband  commits 
adultery — a  man  coming  under  this  law — the  wife  has 
no  protection  whatsoever ;  the  justices  have  no  power 
to  inquire  into  it.  The  husband  may  commit  adultery, 
and  what  is  the  poor  wife  to  do?     He  may  continue  to 


commit  adultery,  and  then  in  disgust  and  horror  at  the 
position  in  which  she  is  placed,  she  may  say,  "  I  will  go 
away,"  and  she  goes  away.  The  court  has  no  power  to 
give  her  alimony ;  she  cannot  take  her  children  away 
with  her ;  there  is  no  power  of  the  court  to  order  that 
she  shall  be  allowed  to  take  them.  When  she  is  pining 
for  her  childi-en,  after  a  time,  aU  she  can  do  is  to  go  to 
the  Chancery  Division  of  the  High  Court  and,  under 
the  Infant  Custody  Act,  to  ask  for  her  children  to  be 
given  her.  Of  course,  it  is  impossible  for  her  to  do  that 
as  she  has  not  the  means  to  do  anything  of  the  sort. 
So  it  seems  to  me  the  law,  as  far  as  the  poor  are  con- 
cerned, is  in  a  painful  and  disgraceful  condition. 

1428.  (Chairman.)  I  follow  that  last  point.  Tou  are 
pointing  out  that  the  Act  gives  no  power  to  make  a 
charge  of  adultery,  and  to  get  relief  from  it  ? — Tes. 

1429.  The  husband  may  be  living  in  adultery  as 
much  as  he  chooses,  and  stiU  the  wife  must  go  to  the 
High  Court  ?— Tes. 

1430.  She  cannot  go  to  a  magistrate  ? — No. 

(Mr.  Brierley.)  Unless  the  adultery  amounts  to 
desertion. 

1431.  (Chairman.)  And  then  you  still  have  to  go  to 
the  High  Coui-t  to  get  divorce  ? — Certainly. 

1482.  Tou  use  this  Act  as  applying  to  the  poor. 
As  a  matter  of  fact  it  applies  to  everybody  who  chooses 
to  apply  ? — Tes. 

1483.  Hut  there  is  a  21.  limit  for  the  order  for 
alimony  ? — Tes. 

1434.  And  the]  efore  those  in  better  circumstances 
do  not  use  that  particular  Act  ? — Tes. 

1435.  Then  after  referring  to  that  Act  your  note 
says,  "  Under  these  orders,  however,  no  matter  how 
"  cruel  a  husband  has  been  to  a  wife,  she  can  never  be 
"  free  from  him "  ? — Certainly.  It  is  the  same  as 
judicial  sepaiution  granted  in  London.  There  is  no 
difference.  These  poor  women  are  chained  to  these 
men  for  the  rest  of  their  life.  They  can  have  no 
marriage,  and  the  result  is,  of  course,  when  the  husband 
does  not  pay  the  income  or  when  the  husband  dis- 
appears, and  so  forth,  what  are  these  poor  women  with 
three  or  four  children  to  do  ?  And  it  leads  to  im- 
morality, and  naturally  must.  Whereas,  if  they  were 
allowed  to  be  free,  they  might  make  a  new  marriage  and 
live  respectable  lives. 

1486.  Have  you  had  any  experience  whether  or  not 
when  these  orders  for  separation  are  made  with  an 
allowance  to  be  paid  by  the  husband  he  always  remains 
to  pay  that,  or  if  he  disappears  ? — I  cannot  say  that  I 
have  had  any  experience  amongst  the  poor. 

1437.  Then  we  will  ask  somebody  else  about  that. 
There  is  one  point  on  the  Act  which  I  think  you  have 
not  dealt  with.  It  is  on  the  middle  of  the  third  page  of 
your  note  :  "In  the  case  of  a  wife  who  has  possibly 
been  brutally  ti-eated  " — I  am  not  sure  that  I  foUow 
what  that  refers  to,  perhaps  you  will  explain  what  your 
view  is  ? — "  In  the  case  of  a  wife  who  has  possibly  been 
"  brutally  treated  by  her  husband  and  forced  to  obtain 
"  an  order  for  separation,  the  magistrate  is  not  allowed 
"  to  take  into  consideration  the  conduct  of  the  husband 
"  and  how  far  he  has  conduced  to  her  adultery,  but  he 
"  is  bound  to  rescind  the  order."     That  is  the  statute. 

1438.  If  she  subsequently  commits  adultery  ? — If 
she  subsequently  commits  adultery.  It  is  not  very 
logical,  because  when  the  order  is  to  be  obtained  the 
court  can  take  into  consideration  whether  the  adultery 
has  been  committed  in  consequence  of  the  connivance 
or  conduct  of  the  husband.  But  when  the  coiu-t  has 
made  the  order,  and  when  it  is  clear  that  the  woman 
has  been  brutally  treated — otherwise  he  would  not  have 
obtained  the  ordei- — if  any  moment  she  commits  adultery 
everything  is  gone. 

1439.  Even  though  she  was  driven  into  it  ? — Even 
though  she  was  driven  into  it. 

1440.  Then  you  summarise  it  thus  :  "In  my  opinion 
"  the  right  of  divorce  should  be  given  to  the  wife  of  a 
"  poor  man  for  his  adultery,  and  in  the  case  of  either 
"  cruelty  or  desertion  "  ? — Tes. 

1441.  Would  you  confine  that  to  the  poor  man  ? — 
No,  I  would  give  divorce  also  when  the  husband  is 
sentenced  to  five  years'  penal  servitude,  or  when  he  is 
a  hinatic. 
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144'};.  And  not  confine  it  to  the  poor  man  only,  but 
make  it  uniform  ? — Certainly ;  I  would  give  to  the  poor 
the  same  as  I  would  give  to  the  rich. 

144o  "With  regard  to  your  suggestion  as  to  juris- 
diction ;  1  gather  from  what  you  have  said  you  would 
leave  that  with  county  court  judges ;  and,  you  add, 
"  metropolitan  police  and  stipendiary  magistrates  "  ? — 
I  would  give  that  if  the  county  court  judges  were  not 
sufficiently  numerous,  but  I  would  not  trouble  the 
stipendiary  magistrates,  who  are  quite  as  able  as  the 
county  court  judges — but  I  would  not  trouble  them  if 
the  county  court  judges  are  sufficient  in  number.  I 
am  strongly  of  opinion  that  these  cases  ought  to  be 
commenced  in  the  county  courts,  and  ought  to  be  tried 
before  the  judge  notwithstanding  all  I  have  heard  of  the 
evidence  given  by  the  two  learned  judges.  It  is  a 
question  of  fact  whether  adultery  has  been  committed  ; 
it  is  a  question  of  fact  whether  cruelty  has  beeu  cum- 
mitted  ;  it  is  a  question  of  fact  whether  desertion  has 
taken  place.  County  coui-t  judges  are  disposing  of 
questions  of  fact,  and  of  serious  fact,  every  day  of  their 
lives.  I  cannot  see  any  magic  in  the  word  divorce. 
It  seems  to  me  that  the  county  court  judges  can 
determine  these  questions — I  do  not  wish  to  say  with 
equal — well,  I  really  think,  with  equal,  certainty  as 
the  judges  of  the  Supreme  Court,  and  I  see  no  reason 
why  the  county  court  judges  should  not  do  so.  At  the 
present  moment  these  people  cannot  come  up  to 
London ;  they  have  not  the  means  to  come  to  London  ; 
probably  there  are  great  difficulties  in  bringing  their 
witnesses  to  London  ;  great  difficulties  in  getting  wit- 
nesses in  this  class  to  obey  .subpoenas — to  be  away  from 
their  work  and  from  the  neighbourhood,  and  to  be  in 
town  two  or  three  days,  or  in  looking  after  them  when 
they  are  in  town.  But  as  you  have  a  staff  of  trained 
lawyers  in  county  court  judges,  for  whose  qualities  and 
judgment  I  entertain  the  very  highest  admiration,  I 
think  you  have  there  on  the  spot  the  vei'y  people  you 
want  to  try  the  cases  of  the  poor.  The  only  one  thing 
is,  of  course,  the  question  for  the  State  of  increasing  the 
salaries  of  the  county  court  judges  who  would  have  to 
undertake  such  duties.  They  are  rather  ill  paid  as  it 
is,  in  my  opinion. 

1444.  The  learned  judges  we  have  had  rather 
suggested  there  might  he  lack  of  uniformity  in  the 
view  taken  by  the  judges.  What  is  your  view  about 
that? — I  do  not  understand  it.  With  the  greatest 
respect  to  the  judges,  they  say  there  are  questions  of 
collusion.  Why,  collusion  has  been  produced  by  A.ct 
of  Parliament ;  it  is  not  ordinary  collusion.     An  Act  of 

'  Parliament  was  passed  which  gave  to  the  wife  the  right 
to  wr-ite  to  her  husband  and  ask  him  to  return,  and  he  to 
say,  "  I  won't  return."  Thereupon  there  was  desertion. 
The  learned  judges  have  said  that  all  those  cases  are 
collusive  cases.  The  moment  you  abolish  that  you  give 
divorce  for  adultery  pure  and  simple ;  collusion  dis- 
appears. At  the  present  moment,  if  a  husband  commits 
adultery  and  his  wife  discovers  it,  and  she  threatens  to 
bring  a  suit  against  him,  he  knows  perfectly  well  the 
result  of  that  will  be  that  she  will  simply  get  a  judicial 
separation  from  him — that  she  will  be  chained  to  him  for 
the  rest  of  his  life,  and  that  he  will  be  chained  to  her  for 
the  rest  of  her  life.  Tou  cannot  blame  them  if  under 
such  circumstances  advisers  or  friends  say,  "  Why  do 
"  not  you  take  advantage  of  this  law  and  arrange  to 
"  write  a  letter  to  your  husband  and  ask  him  to  come 
"  back,  and  if  he  will  not  come  back  you  can  both  be 
'"  free  P  " 

1445.  And  on  that  letter  a  suit  for  restitution  is 
instituted  ? — Yes. 

1446.  And  the  decree  made  ? — Tes,  and  not  obeyed, 
and  then  there  is  desertion.  That  is  the  collusion  at 
the  present  moment  which  has  been  produced  by  Act 
of  Parliament — not  by  the  parties  themselves.  I  do 
not  believe  there  is  collusion  in  the  Divorce  Court  at 
all,  or  very  little  indeed. 

1447.  That  exists  because  of  the  necessity  for  the 
wife  to  have  to  prove  desertion  as  well  as  a  case  of 
adulteiy  ? — Tes. 

1448.  Sweep  away  that,  you  would  have  a  charo'e  of 
adultery  which  you  i;ould  establish  in  the  Divorce 
Court  ? — Certainly,  and  collusion  will  disappear.  1  do 
not  attribute  any  blame  to  the  learned  jiidges  who  try 


these  cases,  because  the  Act  of  Parliament  has  ordered 
them,  in  the  event  of  a  refusal  to  comply  with  the 
order  for  restitution,  to  give  a  divorce. 

1449.  Tou  are  fefeiTing  to  the  Act  of  1884?— 
Yes. 

1450.  That  aboKshed  the  old  suit  for  restitution,  or 
rather  the  consequences  of  it,  which  were  imprison- 
ment, or  something  of  the  kind  ? — Where  the  husband 
or  vsdfe  refused  to  obey  the  order  of  the  court  they 
were  attached  and  put  into  prison-^^not  a  very  pleasant 
outlook  for  the  wife  or  husband  when  they  had  been  in 
prison,  when  they  come  back  to  bring  happiness  to  the 
home. 

1451.  And  the  effect  of  the  order  being  disobeyed 
was  to  give  a  wife  a  position  as  if  she  had  been  deserted 
for  two  years  P-^— Tes. 

1452.  And  you  think  that  has  been  used  for  the 
purpose  of  collusion  in  the  present  day  ? — I  do. 

1453.  Now,  suppose  the  King's  Proctor  were  re- 
tained for  the  purposes  of  intervention,  what  do  you 
say  about  the  working  of  his  office  as  far  as  county 
courts  are  conceimed  ? — Well,  I  have  the  greatest 
admiration  fot  the  way  in  which  the  King's  Proctor 
has  performed  his  duties  always  ;  but  I  think  that  in 
cases  in  the  county  coui-t  his  interference  would  not  be 
necessary.  I  think  the  registrar  of  the  court,  who  is  a 
solicitor  living  on  the  spot,  would  have  opportunity  of 
making  inquiries  such  as  the  King's  Proctor  would 
make.  I  think  it  would  be  a  Saving  of  expense,  and 
probably  the  inforniation  would  be  obtained  more 
readily,  because  the  thing  would  be  can-ied  out  in  the 
neighbourhood,  and  so  forth,  instead  of  inquiries  being 
made  in  London.  I  think  on  the  spot  those  inquiries 
might  be  made  with  very  little  expense  and  with 
perfect  Satisfaction. 

1454.  Then,  if  your  view  is  right  and  the  law  were 
amended  as  you  suggest,  do  you  anticipate  that  cases 
in  the  country  would  present  collusion  ? — N"o,  I  do  not 
think  so ;  amongst  the  poor  people,  no.  With  reference 
to  the  question  you  put  to  me  as  to  the  King's  Proctor 
in  country  cases,  I  do  not  know,  but  I  should  think  he 
probably  follows  the  course  that  most  solicitors  would 
do,  and  writes  to  an  agent  in  the  country  to  make 
inquiries. 

1465.  Tes? — Well,  that  could  be  done  without  his 
interf'erence  in  the  same  manner. 

1456.  Then  there  is  the  question  about  lunacy,^ 
What  is  your  view  about  that  ? — I  have  always  been  of 
opinion  that  divorce  should  be  granted  for  lunacy.  I 
cannot  conceive  anything  more  di-eadful  than  either  a 
man  or  a  woman  to  be  chained  to  a  raving  lunatic  for 
the  rest  of  his  or  her  life.  The  law  restrains  his  person, 
the  law  takes  possession  of  his  property  and  appoints 
a  committee  to  look  after  him,  and  as  far  as  maiTiage 
is  concerned,  of  course,  it  is  absolutely  at  an  end.  I 
think  divorce  should  take  place  for  lunacy,  but  I  think 
there  should  be  every  possible  precaution,  and  it 
should  be  only  after  two  years'  suffering,  and  upon 
the  certificate  of  the  superintendent  of  the  asylum  and 
of  two  or  three  other  doctors  that  the  case  is  incurable. 

1457.  Would  you  limit  that  to  cases  where  the 
two  married  parties  were  youthful,  or  would  you 
extend  it  to  cases  where  they  were  even  of  older  ao'e  ? 
— I  should  give  it  unconditionally,  but  you  must 
remember  that  probably  the  wife  of  a  certain  age 
would  not  dream  of  taking  any  proceedings  against  a 
husband  in  that  condition,  but  I  would  leave  it  open. 

1458.  To  those  who  thought  it  desirable  ?— Tes,  I 
would  not  limit  it. 

1459.  Now,  the  next  point  is  your  view  as  to  the 
case  where  the  opposing  party  to  the  petitioner  has 
been  sentenced  to  a  term  of  imprisonment  ? Tes. 

1460.  I  should  like  you  to  give  your  views  about 
that,  and  whether  there  are  any  limitations  you  would 
suggest  ?— Well;  I  think  if  you  are  to  give  divorce  for 
desertion  you  cannot  hesitate  to  give  it  where  a  man 
by  his  own  misconduct  has  committed  crimes  against 
the  laws  of  the  country,  and  is  sentenced  to  five  years' 
penal  servitude.  I  think  it  is  impossible  to  avoid 
doing  so  ;  it  is  desertion  in  its  very  worst  form.  But 
you  must  not  forget  that  under  the  Divorce  Act 
divorce  is  granted  for  certain  crimes. 
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1461.  Certain  abominable  crimes  ? — Oh,  certainly- 
other  crimes.  It  is  granted  for  bigamy  with  adultery ; 
it  is  granted  for  rape.     There  are  certain  crimes. 

1462.  Apart  from  crimes  of  that  character  you 
would  give  it  in  all  oases  where  there  has  been  a  sentence 
for  a  certain  length  of  time  ? — Yes. 

1463.  Have  you  formed  a  conclusion  as  to  what 
term  you  would  fix  upon  ? — A  sentence  of  five  years' 
penal  servitude  shows  the  gravity  of  the  offence  com- 
mitted. At  the  present  moment  the  law  is  in  this 
condition,  that  if  a  man  who  has  received  five  years' 
penal  servitude  returns,  and  says  to  his  wife,  "  Now  I 
"  am  coming  to  live  with  you,"  and  she  says,  "  You 
"  are  a  horror  to  me  after  all  that  has  happened,  and 
"  after  the  solitary  life  I  have  lived,  and  the  disgrace 
"  you  have  brovight  on  me,"  he  can  file  a  petition  for 
restitution  of  conjugal  rights,  and  the  court  is  bound 
to  make  an  ordei-,  and  if  she  disobeys  that  order  the 
comt  may  take  from  her  property  or  from  her  earnings, 
if  they  choose  to  do  so,  money  for  his  support. 

1464.  Or  the  children  ? — Yes.  Well,  I  assume  she 
has  the  children  if  he  has  been  sentenced,  and  of 
course  the  court  may  order  the  children  should  be 
returned  to  him.- 

1465.  {The  Earl  of  Derby.)  Could  he  get  custody 
of  the  children  ? — Certainly. 

1466.  {Chairman.)  That  is  equally  true  of  a  case 
where  a  man  has  been  guilty  of  murder,  and  has  had 
his  sentence  commuted  to  a  lengthened  period — 20 
years'  penal  servitude. 

1467.  I  think  we  understand  youi'  view  ? — I  should 
like  to  say,  as  it  comes  into  my  memory  at  this 
moment,  with  reference  to  judicial  sepai-ation,  1  filed  a 
petition  a  few  weeks  before  I  retired  for  a  lady  25  years 
of  age.  Her  husband  had  gone  to  a  hotel  and  hved 
with  a  woman  there  under  his  name  and  passed  her  off 
as  his  wife.  When  that  lady  of  25  years  of  age  gets 
her  decree  of  judicial  separation  she  can  never  mari-y 
again ;  she  can  never  have  children ;  and  she  is  chained 
to  this  man  for  the  rest  of  her  life.  I  cannot  help 
thinking  that  such  a  law  cannot  be  allowed  to  exist. 

1468.  Perhaps  I  might  ask  you  upon  this  for  a 
moment.  We  had  it  said  by  one  of  the  witnesses 
yesterday  that  morality  had  not  been  improved  since 
the  Act  of  1857';  what  do  you  say  about  that? — 1 
think  there  was  more  immorality  before  the  Act  of 
1857.  I  was  a  young  man  at  the  time,  but  I  should 
say  there  was  more  immorality  before  the  Act  of  1867, 
and  I  think  if  you  give  divorce  for  the  immoraUty 
of  the  husband  you  would  find  there  would  be  less 
immorality.  A  man  thinks  now  he  can  go  out  and 
commit  adultery  and  take  his  chances,  and  the  wife 
will  probably  forgive  him,  and  so  forth,  with  all  the 
danger  to  her  health  that  that  involves. 

1469.  Then  your  view,  if  I  appreciate  that  con-eotly, 
would  be  that  extending  the  causes  in  the  way  you 
have  indicated  would  be  in  the  interests  of  morality 
rather  than  adverse  to  them? — Oei-tainly,  in  the 
interests  of  morality. 

1470.  Now,  the  next  thing  you  deal  with  is 
publication  of  reports  ? — Yes. 

1471.  Will  you  kindly  give  us  your  views  about 
that  ? — Well,  I  am  a  newspaper  man  in  the  sense  that 
I  represent  a  great  many  newspapers,  or  I  have  repre- 
sented a  great  many,  and  my  firm  represents  a  great 
many  newspapers,  and  1  know  perfectly  well  the 
proprietors  of  newspapers  have  no  desire  whatever  to 
publish  any  matter  which  is  painful  or  indecent ;  bvit 
at  the  same  time  it  is  a  very  disagreeable  subject 
altogether,  and  I  do  see  in  some  of  the  papers 
references  which  I  think  ought  not  to  appear.  I  think 
there  is  no  good  in  publishing  these  reports,  "  A  sei-vant 
"  saw  the  respondent  coming  out  of  the  co-respondent's 
"  bedroom,"  and  all  the  quarrels  and  indecencies  that 
take  place  imder  such  circumstances,  I  think  are 
better  not  published. 

1472.  Do  you  think  it  is  any  advantage  to  the 
public  to  read  the  details  ? — No,  I  do  not. 

1473.  Even  though  not  indecently  reported  ? — I  do 
not  see  very  well  how  you  can  report  if  you  give  any 
picture  of  the  trial  vrithout  referring  to  incidents 
which  are  very  disagreeable.  Again,  I  think  it  is  a 
very  painful  thing  for  the  children ;  a  great  many  are 


grown-up — girls  of  IS  and  16,  and  so  on — and  they 
have  the  chance  of  reading  of  the  condxict  of  their 
parents.  Also  it  is  very  painful  to  the  relatives  of 
both  parties. 

1474.  Do  you  think  publication  has  any  deterrent 
effect  on  the  commission  of  the  original  offences  ? — 
No,  I  do  not. 

1475.  Have  you  any  grounds  on  which  you  can 
help  us  to  a  c(5nclusion  on  that  point  ? — 1  have  not 
seen  any  difference  in  the  number  of  cases  going  to 
the  Divorce  Courts  one  way  or  the  other. 

1476.  You  think  it  has  no  effect  on  morality  ? — 
No,  I  do  not  think  so. 

1477.  With  regard  to  the  parties  ? — I  do  not  think 
so.  1  think  they  are  spicy  reading ;  a  great  many 
people  take  up  the  paper  and  the  first  thing  they  do 
is  to  tui-n  up  and  read  about  the  Divoi-ce  Court  and 
read  that,  and  then  put  it  down  and  do  not  read 
anything  else. 

1478.  But  the  view  is  expressed  that  it  is  a  deterrent 
to  the  commission  of  a  marital  offence  in  the  origin  ? — 
1  do  not  think  so. 

1479.  What  is  the  basis  of  your  view? — Because 
I  have  seen  no  difference  in  the  number  of  cases  that 
come  before  the  courts. 

1480.  Then  you  desire  to  draw  attention  to  one  or 
two  minor  matters  ? — Yes. 

1481.  The  first  is  the  entry  of  a  re-marriage  in  the 
registrar's  book  ? — Yes.  At  present  where  the  wife  or 
the  husband  re-marries  he  or  she  is  described  as  the 
divorced  wife  or  the  divorced  husband  of  A.  or  B. 
I  say  that  the  register  ought  to  contain  a  statement — 
the  divorced  husband  or  the  divorced  wife  on  the 
petition  of  the  husband  or  wife  divorced. 

1482.  To  show  at  whose  instance  it  is  done  ? — 
Yes,  because  I  think  if  there  are  children  of  the  second 
marriage  it  might  be  very  detrimental  if  they  had  to 
produce  for  the  pubhc  service  a  certificate  of  their 
birth  showing  that  their  mother  was  the  divorced  wife 
of  so-and-so. 

1483.  Without  showing  who  is  guilty  ?-^ — Yes. 

1484.  Then  you  deal  with  the  28th  section  of  the 
Divorce  Act,  under  which  a  husband  has  to  make  an 
alleged  adulterer  co-respondent  ? — Yes. 

1485.  But  you  point  out  there  is  no  provision  of  a 
similar  natui-e  in  the  case  of  a  woman  being  charged 
with  adultery  vsdth  a  man.  Will  you  just  explain  that  ? 
— When  a  petition  is  filed  by  a  husband  against  a  wife 
the  co-respondent  is  served  with  a  copy  of  that  petition. 
When  the  charge  is  made  by  the  wife  against  her 
husband  charging  adultery  vrith  some  lady  she  is  not 
served  with  any  proceedings  at  all.  The  case  may 
be  taken  for  trial,  and  she  may  wake  up  one  morning 
and  find  herself  found  guilty  of  adultery  without  having 
had  the  opportunity  of  defending  herself  at  all,  I 
think  that  is  wrong. 

1486.  You  would  require  a  person  named  (a  woman) 
to  be  served  just  as  much  as  a  man  ? — I  woiild. 

1487.  I  believe  there  is  power  on  the  judge's  part 
to  allow  her  to  intervene  ? — Yes. 

1488.  But  there  is  no  provision  made  for  bringing 
the  facts  of  the  case  to  her  attention  ? — No.  I  wish 
also  to  call  attention  to  the  fact  that  in  judicial 
separation  there  is  no  power  in  the  coui-t  to  allow 
either  of  the  pai-ties  to  appear. 

1489.  You  mean  a  judicial  separation  might  be 
presented  on  the  ground  of  adultery  and  the  other 
party  to  that  adultery  is  not  served  at  aU  ? — No,  and 
not  allowed  to  appear;  and  in  cases  where  an  answer 
is  filed — ^take  a  case  of  a  husband  charging  his  wife 
with  adultery  and  she  charging  him  with  a  cross-charge 
— if  no  relief  is  asked  by  the  wife  the  party  is  not 
allowed  to  appear  or  to  be  heard  at  all. 

1490.  However,  the   point   you   drive   at — without 

going  into  the  details — is  this ? — But  that  is  in 

addition  to  what  I  have  said. 

1491.  But  may  I  summarise  it?  As  adultery  is  a 
joint  offence,  wherever  that  charge  is  made  the  party 
to  that  charge  should  be  made  a  party  to  the  pro- 
ceedings ? — Certainly. 

1492.  By  service  of  the  proceeding  upon  them  ? 

Yes. 
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1493.  So  that  they  may  come  into  the  proceedings 
if  they  like  ? — Yes. 

1494.  "Whichever  form  it  takes  ? — Certainly. 

1495.  There  are  two  questions  beyond  your  proof 
which  were  suggested  by  something  said  on  Saturday, 
which  I  should  like  to  ask.  There  are  cases  where  a 
petitioner  at  present  asks  for  a  judicial  separation 
only  where  the  ground  exists  for  divorce.  Would 
you  allow  the  respondent  in  such  a  case  as  that  to 
insist  on  the  decree  being  made  as  a  divorce  decree  ? — 
Certainly  1  would.  I  mean,  supposing  a  man  sued  his 
v^ife  for  adultery,  and  when  he  got  into  court  he  asked 
for  a  judicial  separation  only.  I  would  give  the  wife 
provision  to  ask  the  court  to  make  it  a  divorce. 

1496.  And  the  husband  the  same  in  similar  circum- 
stances ? — Tes. 

1497.  Have  you  known  cases  where  petitions  have 
been  filed  for  judicial  separation  by  the  wife,  for 
instance,  where  there  was  ground  for  divorce  in  the 
petition,  limited  to  separation  as  a  punishment  as  it 
were  to  the  respondent  ? — I  have  no  doubt  it  has  been 
frequently  done,  but  she  punishes  herself  also. 

1498.  Would  you  give  the  respondent  the  right  to 
ask  that  a  decree  should  be  complete,  and  not  merely 
u,  separation  ? — I  would.  Such  cases  are  generally  filed 
where  the  wife  wishes  to  extort  a  sum  of  money  out 
of  her  husband,  and  instead  of  asking  for  a  divorce 
she  asks  for  a  judicial  separation  though  she  has 
grounds  for  a  divorce,  and  the  moment  he  is  willing 
to  give  the  money  she  will  get  a  divorce  ;  but  I  suppose 
I  should  be  told  that  is  collusion.     I  do  not  see  it. 

1499.  One  other  point  on  which  your  view  will  be 
of  considerable  value.  What  is  your  view  when  the 
petitioner  is  guilty  of  some  act  which  at  present  may 
deprive  him  of  the  right  to  a  decree  ?  We  know  there 
is  a  difference  between  England  and  Scotland  on  this 
subject.  In  other  words,  recrimination  in  England  is  a 
bar,  or  a  discretionary  bar,  and,  as  Lord  Guthrie  has 
pointed  out,  in  Scotland  that  is  not  the  law.  What  is 
your  view  about  that  ? — 1  am  an  admirer  of  the  Scotch 
system.  If  you  give  divorce  for  the  adultery  of  the 
husband,  and  the  wife  has  committed  adultery  also, 
how  is  it  possible  that  you  can  allow  such  a  man-iage 
to  stand  when  both  have  been  guilty  ?  You  would  give 
a  divorce  if  one  had  been  guilty,  but  if  both  had  been 
guilty  it  seems  to  me 

1500.  It  is  pointed  out  if  you  did  that  it  would 
largely  tend  to  the  increase  of  immorality ;  that  people 
would  not  care,  and  would  do  much  as  they  liked,  and 
could  get  their  suit  through? — I  see  no  reason  for 
thinking  so.  People  are  not  immoral  usually  in  these 
divorce  oases  except  in  some  instances  where  men  are 
extremely  brutal,  and  they  do  not  want  to  lead  immoral 
lives.  I  think  if  you  tie  two  people  in  that  way  because 
they  have  both  committed  adultery,  the  result  is  that 
you  have  before  you  the  spectacle  that  these  two  people 
wiU  probably  live  a  life  of  immorality  afterwards  because 
they  cannot  get  married. 

1501.  You  mean  they  have  already  been  immoral 
and  will  probably  continue  so  ?  —  Yes,  certainly ; 
whereas  if  you  free  them,  a  woman  who  has  done 
■svi-ong  may  repent,  or  the  husband  may  repent,  and 
they  may  live  perfectly  respectable  lives  after. 

1502.  One  other  question  mentioned  in  the  foreign 
codes  we  had  some  evidence  about  on  Satui-day. 
Suppose  people  have  agreed  through  their  own  dis- 
agreements that  they  cannot  live  together ;  some  of 
the  foreign  codes  seem  to  allow  of  that  amounting  to 
a  cause  of  divorce,  if  persisted  in  for  so  many  years  to 
the  satisfaction  of  the  coui-t  ? — What  is  called  divorce 
(I  I'aimable.  I  must  say  I  do  not  go  as  far  as  that.  I 
think  if  two  people  have  married  they  should  try  to  get 
on  together  if  they  commit  no  matrimonial  offences. 
If  they  cannot,  then,  as  many  people  do,  they  must 
separate  by  deed  of  separation,  and  the  husband 
suppoi-ts  the  wife  and  the  children,  if  there  are  any. 
I  cannot  bring  myself  to  think  that.  Otherwise  you 
would  have  this  state  of  things  :  a  man  might  fall  in 
love  with  some  woman  and  become  almost  impossible 
to  his  wife,  and  the  wife  may  fall  in  love  with  some 
man  and  become  impossible  to  the  husband,  and  there 
win.  be  quarrels,  and  both  would  wish  to  be  free  and 
to  go   before  the  judge  and  say,  "  Oh,  yes,  we  cannot 


get  on  together,"  and  so  on.     I  am  not  in  favom-  of 
that. 

1503.  The  suggestion  of  the  foreign  codes  is  that 

if  that  is  persisted  ia  for  a  certain  number  of  years ? 

• — Yes,  they  go  up  at  intervals  before  the  judge,  who, 
no  doubt,  hears  what  they  have  to  say. 

1504.  That  does  not  meet  with  your  approval  ? — I 
do  not  approve  of  it. 

1505.  Do  you  think  in  that  class  of  case  either 
party  is  likely  to  furnish  a  cause  of  divorce  which  is 
unfounded,  but  apparently  sound,  in  order  to  allow  that 
decree  to  be  earned  through  ? — Well,  I  would  not 
answer  for  the  ingenuity  of  anybody. 

1506.  I  am  soiTy  to  say  I  have  had  to  suspect  that 
sort  of  case  myself,  and  I  thought  your  experience 
might  help  us  to  throw  some  light  upon  it.  To  put  it 
plainly,  where  one  party  desiring  and  the  other  not 
very  much  objecting,  one  party  provides  an  apparent 
case  without  any  act  of  immorality  at  all  ? — No,  I 
cannot  say  I  have  come  across  any  such  case.  A  man 
going  to  a  hotel  and  staying  at  a  hotel  with  a  woman 
under  the  name  of  Mr.  and  Mrs.  So-and-so — where 
there  has  been  no  adultery,  but  where  the  court  would 
naturally  draw  the  inference  that  adultery  has  been 
committed  ? 

1507.  Yes  ? — I  do  not  say  I  have  come  across  such 
cases. 

1507a.  I  have  had  occasion  to  suspect  it.-^ — No 
doubt  there  might  be.     It  is  open  to  the  possibility. 

(Chairman.)  That  is  all  that  is  in  your  proof,  I 
think. 

1508.  (Mr.  Brierley.)  I  will  leave  the  wider  ques- 
tions of  yoiu-  evidence  to  be  dealt  with  by  other 
members  of  the  Commission,  but  I  should  like  to  ask 
this  :  You  are  in  favour  of  jurisdiction  being  given  to 
county  courts  ? — I  am  strongly  in  favour  of  it. 

1509.  Do  you  see  any  advantage  in  restricting  that 
jurisdiction  to  certain  county  coui-ts  in  the  district,  or 
would  you  give  it  to  aU  of  them  ? — I  would  give  it  to 
aU  of  them.  I  cannot  understand  what  is  meant  by 
saying  that  there  would  be  55  different  standards  in 
55  different  courts.  I  do  not  understand  such  a 
thing. 

1510.  In  that  case,  would  it  really  be  necessary  to 
give  jxirisdiction  to  the  metropolitan  police  magis- 
trates, or  the  stipendiary  magistrates,  at  all  ? — I  should 
think  not,  but  I  only  made  the  suggestion  in  the  event 
of  their  not  being  a  sixfficient  number  of  county  coui-t 
judges  to  caiTy  out  these  duties.  Then  I  think  they 
would  be  equally  competent  and  able,  and  that  the 
stipendiary  magistrates  might  be  added  to  the  list. 

1511.  But  there  is  no  particular  logical  ground,  as 
far  as  you  know,  for  appointing  stipendiary  magis- 
trates in  the  coimtry.  You  get  a  large  town  like  the 
city  of  Bristol,  which  has  no  stipendiary  magistrate, 
and  a  comparatively  small  one  like  Great  Grimsby 
has  ? — Yes. 

1512.  If  the  whole  of  the  55  county  court  judges 
nad  jurisdiction  in  the  com-ts  of  their  districts  there 
would  be  no  need  to  grant  jurisdiction  to  the  stipen- 
diary magistrates  ?— I  think  not,  if  they  are  spread  all 
over  the  country.  In  France  you  have,  in  every  depart- 
ment (I  think  400  departments,  including  Algiers), 
local  judges  who  give  divorces.  They  are  not  required 
to  come  to  Paris,  but  the  divorce  is  given  in  these  dis- 
tricts by  the  local  courts  sitting  there  the  same  as  our 
county  com'ts. 

1513.  In  that  case  you  would  be  in  favour  really  of 
repeahng  the  Act  of  1895  so  far  as  it  relates  to  the 
jm-isdiction  of  the  magistrates  ? — Of  the  justices. 

1514.  Yes,  of  the  justices  ?— Yes,  I  would  repeal 
that,  because  it  would  be  no  longer  necessary. 

1515.  It  would  still  be  necessary  to  have  some  pro- 
vision whereby  the  wife  could  obtain  maintenance, 
would  it  not,  until  the  period  of  the  two  years'  deser- 
tion had  run  ?— Yes,  but  I  should  meet  that  by  allowing 
her,  if  the  husband  deserted  her,  to  file  her  petition  at 
once  and  get  alimony,  and  if  the  desertion  continued 
for  two  years  then  I  would  make  the  decree.  Do  not 
you  think  that  would  meet  the  case  ? 

1516.  I  dare  say  it  might.  Of  course  there  are  a 
very  large  number  of  cases  where  the  desertion  leaves 
the  wife  immediately  in  need? — Oh   she  must  be  at 


MINUTES   OF   EVIDENCE. 


77 


February  1910.] 


Sir  G.  H.  Lewis,  Bart. 


[Continued. 


liberty  to  file  her   petition  at  once — directly   lie   h.aa 
deserted  her. 

1517.  Otherwise  there  would  be  no  resort  for  her 
except  to  the  poor  law,  which  would  mean  breaking  up 
her  home  ? — None. 

1518.  (Judge  Tindal  Atkinson.)  Would  it  be  advis- 
able if  the  jurisdiction  of  the  justices  were  kept  alive, 
that  they  should  be  able  to  make  temporary  separation 
orders,  we  will  say,  for  two  or  three  months,  and  if 
they  were  to  be  continued  it  should  be  necessary  to 
come  to  the  county  coui-t  to  continue  it  ? — I  think  you 
would  initiate  the  proceedings  at  the  county  court  at 
once  as  you  would  in  the  High  Court. 

1519.  The  only  reason  why  I  was  suggesting  this 
is,  it  would  reduce  the  number  of  cases .  for  separation 
orders  which  would  come  before  the  county  courts 
very  materially  if  there  was  a  temporary  order  made 
by  the  magistrate  or  the  justice  ? — Do  you  mean 
desertion  cases  ? 

1620.  Yes  ?— Well,  1  do  not  know. 

1521.  With  reference  to  the  stipendiary  magistrates, 
who  are  di-awn  from  the  Bar,  and  from  much  the  same 
class  as  the  county  court  judges,  is  not  this  to  be  con- 
sidered, that  they  would  not  have  the  staff  at  their 
disposal  which  would  enable  them  to  take  divorce 
cases  in  hand.  In  every  county  court  district  there  is 
an  average,  we  will  say,  of  12  to  14  registries  spread 
over  the  district,  with  a  competent  registrar  and  a 
competent  staff  of  clei-ks  and  competent  bailiffs ; 
would  that  rather  indicate  that  county  courts  would  be 
able  better  to  deal  with  the  divorce  than  the  stipendiary 
magistrates  ? — I  can  only  repeat  that  I  introduced  into 
my  statement  stipendiary  magistrates  simply  that  if  it 
should  turn  out  that  the  county  court  judges  were  not 
sufficiently  numerous  to  do  the  business,  that  there 
were  other  lawyers  equally  able  to  do  it ;  but  I 
thoroughly  agree  that  the  staff  of  the  county  court  is 
complete  for  the  performance  of  that  duty,  but  the 
stipendiai-y  magistrate  has  not  the  same  staff.  I  did 
not  want  the  stipendiary  magistrate,  but  1  thought  if 
the  county  courts  were  not  enough,  you  might  turn  at 
once  to  members  of  the  Bar  who  would  be  able  to  do 
it.  But  I  never  advocated  it,  and  1'  do  not  now.  I 
think  the  county  court  judge  is  the  proper  person  to 
take  these  cases. 

1522.  Then  with  regards  to  the  King's  Proctor ; 
the  registi-ar  and  the  bailiffs  of  the  county  coui-t  could 
perform  that  duty? — Certainly,  and  I  think  much 
better  than  if  it  went  before  the  King's  Proctor. 

1523.  [Sir  Lewis  Dibdin.)  Sir  G-eorge,  you  have 
made  very  important  suggestions  as  to  the  alteration 
of  the  law  and  of  the  tribunals  that  should  administer 
the  la,w  ? — Yes. 

1524.  I  want  to  ask  you  a  question  or  two  about 
the  first  part.  I  gather  you  are  not  in  favour  of  divorce 
by  mutual  consent  ? — No,  I  am  not. 

1525.  You  have  given  your  evidence  very  clearly  the 
other  way  ? — No,  1  am  not. 

1526.  But  on  the  other  hand,  you  are  in  favour,  I 
gather,  of  allowing  divorce  where  a  matrimonal  offence 
has  been  committed  by  both  parties  ? — Yes,  I  am. 

1527.  You  are  not  making  it  a  bar  to  the  guilty 
party  in  coming  for  a  divorce  from  his  guilty  partner  ? 
— That  is  so. 

1528.  Does  not  it  strike  you  that  that  creates  a 
difficulty  in  this  way :  that  a  man  or  woman  is  placed 
in  a  better  position  so  far  as  getting  the  marriage 
dissolved  if  they  have  committed  adultery  than  if  they 
have  not  ? — That  is  why  you  give  divorce — because  they 
have  committed  adultery. 

1529.  Yes,  but  you  do  not  give  divorce  now,  as  a 
reward  for  adultery,  but  as  relief  to  the  innocent 
partner  ? — Yes. 

1530.  That  is  the  present  basis  ? — Yes. 

1531.  You  propose  an  alteration  in  that  basis  by 
allowing,  where  adultery  has  been  committed  on  both 
sides,  either  to  come  for  a  divorce  ? — Yes,  I  do. 

1532.  Is  not  that  really  allowing  divorce  where  there 
is  a  mutual  desire  for  divorce,  but  with  the  addition 
that  both  parties  have  misbehaved  themselves  ? — Yes, 
but  you  must  remember  husband  and  wife  are  not  in 
the  habit  of  going  and  agreeing  together  for  the  purpose 
of  getting  a  divorce.     These  cases  of  divorce  are  not 


numei'ous  : 


they  are  all  cases  where  people  have  not 
agreed  to  do  anything  of  the  sort.  I  cannot  conceive 
a  case  where  the  husband  agrees  that  his  wife  should  go 
and  commit  adultery,  and  the  wife  agrees  that  he  shall 
go  and  commit  adultery.  I  cannot  conceive  such  a  case. 

1533.  No,  I  do  not  think  that  is  such  a  likely  case, 
biit  cannot  you  con,ceive  a  case  where  the  husband  has 
committed  adultery,  and  his  wife  commits  adultery 
subsequently,  perhaps  driven  to  it  by  bitterness  and  the 
infidelity  of  her  husband.  On  your  proposal  either 
party  could  go  to  the  court  and  get  a  divorce  ? — Yes, 
but  there  are  penalties. 

1534.  What  are  the  penalties  ? — Money  penalties. 
I  am  speaking  of  the  Scotch  system,  where,  if  the  wife's 
adultery  is  proved,  she  should  get  no  alimony,  and  she 
would  lose  all  interest  she  might  have  in  her  maiTiage 
settlement,  and  she  would  lose  the  jointure  to  which 
she  is  otherwise  entitled. 

1535.  You  think  the  danger  I  have  pointed  out 
would  be  sufficiently  met  by  money  penalties  P — No,  1 
do  not ;  I  do  not  think  people  are  wicked  in  such  a  way. 

1536.  But  you  would  agree  divorce  law  is  required 
for  people  who  are  not  virtuous  ? — But  if  yoa  take  the 
cases  of  divorce  tried  throughout  the  year,  they  are  not 
numerous,  showing  that  people  are  not  immoral,  and 
do  not  live  immoral  lives,  and  that  people  do  not  go 
and  conspire  together  to  commit  adultery  so  as  to  get  a 
divorce.     I  canuot  believe  such  a  thing. 

1537.  That  is  your  answer? — Yes.  People  have 
children,  and  do  you  think  such  a  state  of  things  would 
exist  ?     I  do  not  believe  it. 

1538.  Then  with  regard  to  lunacy ;  we  must  all 
feel  the  great  hardship  and  gravity  of  such  cases  ;  but 
what  is  to  happen  if  the  supposed  hopeless  lunatic 
recovers  ?  We  know  that  such  cases  do  occur — that, 
after  all  the  certificates  are  obtained,  the  lunatic 
recovers.  What  is  to  happen  in  such  cases  ? — If  you 
did  not  get  a  divorce  for  lunacy,  do  you  think  it  would 
be  to  the  interests  of  the  husband  or  the  wife  or  the 
State  that  a  man  who  recovered  years  afterwards  should 
go  back  to  his  wife  and  produce  a  number  of  children 
with  the  hereditary  taint  of  insanity  ?  I  do  not  think 
so.     That  is  what  he  might  do. 

1539.  I  do  not  think  you  have  made  your  answer 
quite  clear  to  me.  What  you  mean  is  that  the  second 
marriage  would  go  on,  notwithstanding  the  recovery 
of  the  lunatic  ? — There  is  only  one  marriage. 

1540.  No — assuming  the  man  becomes  a  hopeless 
lunatic  and  the  wife  marries  again  ? — Oh,  yes,  I  see. 

1541.  And  subsequently  the  husband  recovers? — Yes. 
1642.  I  want  you  to  say  which  of  the  two  husbands 

is  to  be  the  husband  in  the  future  ? — Why,  the  second 
husband. 

1543.  And  the  recovered  lunatic  through  his  own 
misfortune  is  placed  in  that  position  ? — Yes. 

1644.  Because  the  lunacy  is  not  his  fault  ? — I  am 
afraid  you  would  have  great  difficulty  in  finding  a 
recovered  lunatic. 

1545.  We  know  there  are  such  cases  ? — Very  rare. 
You  must  not  take  the  exception  of  one  or  two  cases. 

1546.  Now  I  want  to  ask  a  similar  question  about 
the  sentence  of  penal  servitude.  You  have  said  that 
you  think  a  sentence  of  five  years'  penal  servitude 
ought  to  be  a  ground  for  divorce.  That  means  not  an 
ipso  facio  ground,  but  that  it  should  be  a  reason  why 
the  wife  should  come  to  the  court  and  ask  for  the 
divorce  ? — Yes. 

1647.  Does  not  that  strike  you  as  adding  enor- 
mously to  the  severity  of  the  sentence  ? — I  do  not  think 
so.     If  he  knows  it  I  do  not  think  so. 

1548.  But  surely  it  is  a  great  aggravation  to  a 
sentence  of  five  years'  penal  sei-vitude  if  it  carries  with 
it  the  possibility  or  probability  of  his  wife  gettino-  a 
divorce  ? — Well  I  have  no  feelings  of  mercy  towards  a 
man  who  voluntarily  commits  crimes  and  receives  five 
years'  penal  servitude.     I  think  he  deserves  it. 

1549.  You  think  that  is  just  ? — Yes,  I  do.  You  are 
considering  the  case  of  the  man  ? 

1660,  Yes  ? — Well,  I  would  ask  you  to  consider  the 
case  of  the  wife. 

1551.  Yes,  but  I  want  you  to  consider  the  case  of 
the  man  first.  Take  a  case  you  must  have  met  with 
very  frequently,  where  a  man  has  received  a  sentence 
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of  five  years  or  more  of  penal  servitude  for  some  form 
of  fraud,  or  -we  wiU  say  a  case  of  violence  in  passion — 
something  that  does  not  involve  great  moral  turpitude 
in  the  ordinary  sense  ? — Take  a  company  promoter. 

1552.  Tes.  Take  a  company  promoter.  Do  you 
thmk  it  fair  in  such  circumstances  that  five  years' 
penal  servitude  should  potentially  put  an  end  to  the 
marriage  ? — Tes,  I  think  so — as  a  protection  to  the 
wife.  Do  you  think  he  should  come  home  and  instil 
these  priaciples  into  his  children  after  he  has  received 
five  years'  penal  servitude,  and  force  his  wife  to  live 
with  him. 

1553.  Now  you  have  told  us  that  public  morality 
was  not  better,  and  perhaps  was  worse,  before  the 
Divorce  Act  than  it  is  now  ? — Well,  you  must  not  place 
much  reliance  on  that.  I  was  a  very  young  man ;  I 
am  now  77,  and  then  I  was  a  very  young  man. 

1551.  And  you  do  not  desire  to  press  on  us  your 
views  of  public  morality  in  1867  ? — No,  I  should  not 
like  to. 

1555.  Is  it  your-  opinion  (never  mind  1857 — your 
memory  goes  back  a  great  many  years)  that  the 
violation  of  the  permanence  of  the  marriage  tie  in 
England  has  increased  or  otherwise  with  the  grovrth 
of  the  Divorce  Law  ? — I  do  not  say  with  the  growth 
of  the  Divorce  Law.  I  do  not  say  it  is  increased  or 
decreased,  but  what  I  do  say  is  that  1  think  the  way 
people  lived  50  years  ago — the  means  they  had  of  living 
and  so  forth — that  the  working  classes  and  the  pro- 
fessional classes  and  the  middle  classes  lived  upon 
smaller  incomes  ;  their  homes  were  very  ha,ppy ;  they 
brought  up  their  children,  and  so  on  ;  and  1  do  not 
think  they  were  subjected  to  the  temptations  they  are 
now.  Things  are  very  different  now ;  the  country  has 
^own  very  rich,  and  people  live  very  luxuriously,  and 
ladies  and  men  who  in  those  days  would  probably  be 
earning  their  living,  are  now  on  the  racecourse  and 
betting  on  horses,  and  things  of  that  kind,  and  1  think 
things  have  changed. 

1556.  Was  not  the  idea  of  marriage,  taking  for 
better  and  for  worse,  a  more  real  notion  than  it  is 
now  ? — I  know  my  father  and  mother  were  most 
devoted  to  one  another.  They  had  nine  children.  Tou 
can  judge  from  that.  I  suppose  they  had  feelings  in 
those  days. 

1557.  But  look  at  the  matter — not  personally  .P — I 
do  not  think  it  is  fair  to  press  me  on  such  a  subject. 
Tou  know  what  my  age  was  at  that  time.  I  was  then 
beginning  to  study  law. 

1558.  I  have  left  the  condition  of  things  50  years 
ago,  but  I  thought  as  a  man  of  the  world  who  has  had 
a  great  deal  of  experience  of  it,  you  might  be  able  to 
tell  me  whether  the  feeling  of  the  permanent  nature  of 
the  marriage  tie  is  increasing  or  decreasing  ? — I  do  not 
think  it  is  increasing  and  I  do  not  think  it  is  decreasing. 
I  think  people  marry  and  live  very  happily  together 
and  have  their  children.  There  are  certain  exceptional 
cases  where  the  woman  probably  is  subject  to  much 
temptation  and  the  man  also ;  they  are  few  you  know. 
If  you  take  the  population  of  this  country  it  is  absurd 
to  talk  about  it. 

1559.  Now  about  the  separation  orders.  Under  the 
stress  of  the  questions  from  the  Commissioners  on  my 
left  you  have  rather  given  up  the  stipendiary  magistrate  r 
— Well,  when  I  thought  of  the  subject,  I  could  not  tell 
whether  there  were  a  sufficient  number  of  county  court 
judges  to  do  the  work  throughout  the  country,  and 
therefore  I  suggested  that  the,  stipendiary  magistrates, 
who  are  of  course  barristers  and  competent  men,  might 
do  it. 

1560.  Can  you  tell  me  at  all  from  your  experience 
the  relative  view  that  the  poor  take  of  a  county  court 
and  of  the  police  coui-t — a  stipendiary  P — I  should  say 
ihe  greatest  respect. 

1561.  But  do  you  think  that  the  poor,  at  any  rate 
of  London,  regard  the  police  court  magistrate  rather 
as  then-  friend  ? — I  think  they  are  their  friends. 

1562.  Quite  so.  That  is  the  way  the  poor  regard 
them  P— "Y  es. 

1563.  On  the  other  hand  the  county  court  is 
regarded  rather  as  a  place  where  money  is  recovered 
and  debts  have  to  be  naid  ? — I  do  not  sav  where  monev 


is  recovered,  but  where  orders  for  recovery  of  money 
are  made. 

1564.  But  the  poor  do  not  go  to  the  county  cotu't 
judge  for  help  and  advice  in  the  way  they  do  to  the 
police  magistrate  F — I  think  they  do  go,  and  the  judges 
are  very  kind  to  them. 

1565.  Is  not  your  experience  that  the  police  court 
magistrate  is  very  largely  regarded  by  the  poor  as  their 
friend  ? — Tes,  I  agree  with  you.  Sir  Lewis. 

1566.  Now  you  have  made  a  severe  criticism  which, 
if  I  may  say  so,  I  do  not  deprecate  at  all,  upon  the 
country  benches  of  magistrates,  and  you  lay  stress  on 
the  fact  that  they  are  not  lawyers  ? — Tes. 

1567.  Is  it  not  the  fact  (I  do  not  know  whether 
this  will  affect  your  view)  that  the  law  in  the  country 

.  police  court  is  laid  down,  not  by  the  bench  at  all,  but 
by  the  clerk  to  the  magistrates  ? — Perfectly  coiTect. 

1568.  And  the  magistrates  themselves  are  much 
more  like  a  special  jury  ? — No ;  the  magistrates'  clerk 
may  tell  them  the  law,  and  would  if  they  asked  him, 
and  probably  he  would  not  unless  they  did ;  but  the 
question  of  fact  is  detei-mined  by  the  magistrates  and 
not  by  the  magistrates'  clerk;  otherwise  you  might 
have  the  magistrates'  clerk  and  no  magistrates  at  alL 

1569.  But  I  suggest  that  in  the  ordinary  country 
bench  the  magistrates  having  taken  the  law  from  their 
clerk  really  act  more  like  a  special  jury  ? — I  would  not 
say  that ;  they  act  like  judges.  Not  only  have  they  to 
find  the  fact  but  to  give  the  sentence. 

1570.  It  is  not  your  experience  that  they  generally 
take  the  sentence,  too,  from  the  clerk,  and  ask  him 
what  is  the  usual  thing  ? — Well,  I  am  happy  to  say  I 
have  not  been  before  a  country  bench  yet,  and  I  have 
not  received  a  sentence. 

1571.  Now  you  talk  of  the  extraordinarily  wide 
jurisdiction  which  is  left  to  the  magistrate  in  these 
separation  orders,  with  regard  to  the  wife's  adultery  P — 
Tes. 

1572.  As  a  matter  of  fact,  in  practice,  that  particular 
side  of  things    does  not   come   up  very  much   before 

the  magistrates,  does  it .''     I  mean  the  defence ? — I 

should  say  that  in  many  cases  the  husband,  bad  as  he 
is,  and  who  has  treated  his  wife  cruelly,  who  has 
obtained  a  judicial  separation  against  him,  and  to 
whom  he  has  to  pay  alimony,  would  be  only  too 
delighted,  directly  his  wife  committed  adultery,  to  get 
free  from  the  payment  of  this  money. 

1573.  Are  you  speaking  from  experience  or  from 
your  view  of  what  is  likely  to  occur  ? — I  am  speaking 
from  my  view  of  what  is  likely  to  occur. 

1574.  With  regard  to  the  inconsistency  you  have 
pointed  out  of  adultery  if  proved  after  an  order  has 
been  made,  that  the  ci-uelty  of  the  husband  then  wiU 
not  enable  the  wife  to  keep  the  order  standing  ;  is  not 
the  answer  to  that  this,  that  after  the  order  is  made  the 
parties  are  separated  ? — Tes. 

1575.  And  therefore  it  is  not  necessary  to  put  into 
the  Act  the  same  provision  that  is  put  in  where  the 
wife  is  in  the  first  instance  applying  for  the  order, 
namely,  that  the  husband  must  not  conduce  to  her 
adultery  ? — But  why  is  she  separated  ? 

1576.  Under  an  order  ? — But  why  ? 

1577.  Because  the  justices  have  made  an  order? 

But  why  ?  Because  the  husband  has  treated  her  with 
cruelty  or  deserted  her  ? 

1578.  Tes,  and  at  that  date,  appai-ently ? She 

is  bound  to  be  living  apart  if  she  commits  adulterv  after 
that.  -^ 

1579.  Tou  do  not  foUow  me  ;  at  the   date  the  order 

is    made   ex  hypothesi  no   adultery   is    committed." I 

agree. 

1580.  After  that  the  husband  comes  and  says  :  my 
separated  wife  has  committed  adultery  ? Tes 

1581.  And  you  say  she  is  not  allowed  to  show  that 
his  conduct  has  conduced  to  it?— I  should  have 
thought 

1582.  But  that  is  your  point  ? — Tes. 

1583.  Is  not  the  answer  to  that  that  the  adulterv 
occurred  after  they  separated  and  his  opportun.ity  for 
cruelty  has  gone  ?— Buthe  has  driven  her  into  it  before  • 
he  has  driven  her  into  poverty  and  misery,  and  she  has 
committed  adultery.  But  why  I  was  anxious  to  state 
this  Act  was  to  show  that  Parliament  had  given  to  these 
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justices  the  right  to  give  judicial  separations  and  to 
determine  -whether  a  wife  has  committed  adultery.  I 
think  that  is  a  matter  very  often  of  inference.  I  do  not 
think  that  men  who  are  untrained  lawyers  should  have 
the  right  to  determine  whether  there  is  adultery. 

1584.  Now,  one  general  question,  and  that  is  all  I 
want  to  trouble  you  with.  Tou  have  made  a  great 
many  suggestions,  aU  based  on  the  bad  effects  of  the 
present  law  with  regard  to  individuals  ? — Tes. 

158-5.  Hardship  to  wife,  and  so  on? — Yes. 

1586.  Have  you  also  considered  what  the  effect  of 
relaxation  of  the  present  law  would  be  upon  the  com- 
monwealth itseK,  and  the  general  position  of  altering 
the  feeling  of  the  permanence  of  the  marriage  tie,  and 
that  side  of  the  matter  to  which  I  have  referred  ?^I 
think  I  have  ;  because  as  I  tell  yoii  I  am  not  in  favour 
of  divorce  a  I'aimable. 

1587.  But  the  extent  to  which  you  suggest  relax- 
ations would  loosen  the  feeling  of  permanence  of  the 
marriage  tie  ? — I  do  not  think  so  at  all. 

1588.  Tou  do  not  think  it  would  have  that  effect  in 
the  countiy  P — No. 

Adjourned  for  a  short  time. 

1589.  (Lord  Guthrie.)  Sir  George,  may  1  ask,  have 
you  suggested  anything  for  which  there  is  not  a 
precedent  in  some  other  country,  as  far  as  you  can 
recollect  ? — No ;  there  is  always  a  precedent  in  every 
country. 

1590.  In  your  view  the  needs  of  the  community 
would  not  be  met  merely  by  judicial  separation,  without 
divorce  P — No. 

1591.  1  put  this  question  to  Sir  John  Bigham,  and 
he  said  there  was  a  substantial  number  of  cases  where 
divorces,  in  his  opinion,  were  most  desirable  if  not 
necessary  in  the  interests  of  the  spouse  and  the  children. 
He  would  not  say  if  there  were  many  or  not.  What  do 
you  say  to  that  ? — But  for  what  offence  ? 

1592.  Cases  where  mere  judicial  separation  would 
not  serve  the  ends  of  justice  ? — Tes,  I  am  strongly 
against  judicial  separation ;  1  think  it  is  a  most  odious 
form  of  punishment  to  a  wife  and  to  a  husband. 

1593.  Then  in  the  ordinary  case  of  matrimonial 
wrong  would  you  say  a  divorce  is  a  proper  remedy,  and 
not  separation  ? — That  is  my  opinion. 

1594.  In  whose  interests,  Su:  George  ? — In  the 
interests  of  both  parties,  and  in  many  cases  in  the 
interests  of  the  children. 

1595.  And  of  the  State  ?— And  of  the  State.  They 
can  marry  again  and  they  may  have  children. 

1596.  In  your  view  is  it  a  very  serious  matter  for 
the  State  to  have  any  system  which  leads  directly  to 
the  production  of  bastards  ? — Certainly. 

1597.  They  are  very  seriously  handicapped  in  the 
whole  race  of  life  ? — Tes. 

1598.  Suppose  your  suggestion  was  given  effect  to, 
would  you  expect,  as  some  people  seem  to  think,  a 
great  rush  to  the  Divorce  Court  ? — No,  I  do  not 
think  so. 

1589.  Have  you  found  in  your  experience  that 
women  (taking  the  case  of  women)  are  ready  on  small 
provocation  to  rush  to  the  Divorce  Court,  or  are  they 
very  long-suffering? — I  should  say,  certainly  not  on 
small  provocation. 

1600.  Have  you  found  them,  in  cases  with  which 
you  have  been  connected,  where  you  thought  in  then- 
own  interests  and  the  interests  of  the  children  that 
they  ought  to  apply  for  divorce  and  they  would  not  ?— 
Well,  I  cannot  say  that,  but  allow  me  to  say  1  have 
never  had  either  a  lady  or  a  gentleman  before  me  who 
wanted  to  take  divorce  proceedings  that  I  did  not 
quietly  and  kindly  discuss  the  matter  with  him  to  see 
if  there  was  a  way  out  of  proceedings,  particularly 
where  there  were  children;  and  I  have  sent  them  to 
talk  it  over  with  their  mothers  and  fathers  and  relatives 
and  friends,  and  to  come  and  see  me  after  all  that 
has  taken  place.  1  have  done  everything  I  could. 
Recently,  there  was  a  case  where  the  petition  was  filed 
and  the  defence  put  in  and  it  was  agreed  that  it  should 
stand  over  for  two  years  to  see  if  the  lady  would 
become  reconciled  to  her  husband.  At  the  end  of 
that  two  years,  when  she  said  she  would  not,  I  asked 
the  solicitor  on  the  other  side  to  bring  her  to  me,  and 


I  had  her  husband  in  another  room,  and  I  talked  it 
over  with  her  for  half  an  hour  to  try  and  persuade  her 
to  reconsider  the  matter,  and  so  forth ;  but  she  was 
relentless ;  slie  would  not  see  her  husband ;  and  the 
end  was  a  deed  of  separation.  But  1  have  always 
taken  very  great  care  not  to  hurry  people  into  litiga- 
tion ;  I  know  how  serious  it  is. 

1601.  I  understand  you  approve  in  certain  respects 
of  the  system  we  have  in  Scotland.  Let  me  under- 
stand in  which  respects.  Tou  approve  of  our  allowing 
divorce  for  desertion? — I  do,  strongly. 

1G02.  Either  to  husband  or  wife  ? — Certainly. 

1603.  Now  we  use  the  expression  with  regard  to 
desertion  that  it  must  be  malicious  ? — Tes. 

1604.  That  is  to  say  involuntary  ? — Tes. 

1605.  And  permanent  ? — Tes. 

1606.  Determined  ?— Tes. 

1607.  Tou  approve  of  that?  — I  do.  The  only 
difference  between  youi'  law  and  what  I  approve  of  is 
that  the  term  should  be  two  years  and  not  four  years. 

1608.  I  quite  understand.  In  your  view  is  desertion 
as  truly  a  matrimonial  offence  as  adulteiy  ? — Certainly 
I  cannot  conceive  anything  worse. 

1609.  The  two  essential  elements  of  mariied  life 
being  first  permanence  and  secondly  exclusiveness  ? — 
Tes. 

1610.  In  desertion  the  permanence  is  gone  ? — And 
the  protection  of  the  husband  by  living  with  his  wife 
and  associating  with  her. 

1611.  Let  me  ask  this.  In  Scotland  in  a  case  of 
desertion  we  require  that  during  the  four  years  the 
deserted  wife  shall  swear  that  she  was  willing  during 
the  whole  four  years  to  go  back  to  her  husband.  There 
is  great  difference  of  opinion  whether  that  is  right  or 
wrong.  Would  you,  as  a  condition  of  a  deserted  wife 
getting  divorce,  make  it  obligatory  that  she  should 
swear  that  dui-ing  the  whole  four  years  her  husband 
had  been  away  she  had  been  willing  to  adhere  to  him  ? 
— No,  I  would  not.  I  may  say  I  admire  youi-  laws  very 
much,  but  I  do  not  go  as  far  as  that. 

1612.  I  agree  with  you,  but  there  is  a  gireat  deal  of 
difference  of  opinion.  Then,  next,  with  regard  to 
equality ;  I  understand  that  you  approve  of  that  f — 
I  do. 

1613.  In  your  experience,  in  England,  do  you  find, 
either  with  judges  taking  a  case  alone  or  with  judges 
with  a  jury,  that  where  the  adultery  of  the  husband  is 
clearly  proved  they  are  very  quick  to  see  desertion  or 
craelty? — I  am  in  favour  of  trial  (I  know  you  do 
not  have  it)  by  judge  and  jury.  I  think  12  men  with 
ordmary  common  sense  who  hear  the  whole  of  the 
evidence  do  not  take  a  nan-ow  view ;  they  take  a 
generous  view  of  whether  the  woman  has  been  treated 
with  legal  craelty ;  and  I  should  sooner  take  their 
verdict  than  I  would  take  the  verdict  of  the  judge. 
It  is  a  verdict  of  12  men  instead  of  the  verdict  of  one. 

1614.  But  do  not  you  find  that  whereas  the  law 
in  the  case  of  the  woman  is  that  there  must  be  not 
oidy  adultery  but  cruelty  or  desertion,  juries,  if  they 
think  adultery  is  clearly  proved,  do  not,  in  point  of 
fact,  apply  their  minds  at  all  to  what  the  judg  esays,  as 
to  cruelty  or  desertion  ? — ^I  think  if  a  lady  comes  into 
court  and  tells  a  very  disastrous  case  of  her  man-ied 
life,  thei-e  is  no  doubt  that  great  sympathy  is  raised  in 
the  minds  of  the  jury,  and  it  goes  a  long  way  in  making 
up  their  minds  as  to  whether  there  is  or  is  not  cruelty. 
I  think  it  is  quite  likely  the  jury  take  an  equitable  view 
of  the  position  of  the  two  parties. 

1615.  But  would  not  you  go  further  and  say  the 
jury  rather  apply  the  law  as  it  ought  to  be  instead  of 
as  laid  down  by  the  judge  ? — I  have  often  wished  to 
be  in  the  jury  box  to  see  what  the  views  of  juries  are, 
but  I  never  have,  so  I  cannot  say  what  their  views  are. 

1616.  Then  in  Scotland  we  have  free  access  for  the 
poor.     Tou  approve  of  that  ? — Certainly. 

1617.  I  suppose  it  may  be,  looking  at  our  small  area, 
and  the  mass  of  the  people  being  very  near  Edinburgh, 
the  remote  parts  being  thinly  populated,  that  that 
is  not  the  same  with  regard  to  England,  but  is  that, 
in  youi-  view,  likely  to  be  a  very  large  question  from 
the  point  of  view  of  costs  in  England,  apart  from 
solicitor  and  counsel? — Tes,  I  think  it  is  a  very  im- 
portant question,  because  it  is  not  only  the   costs  of 
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taking  a  working  woman  or  man  away  from  her  employ- 
ment two  or  three  days,  and,  it  may  be,  losing  it ;  he 
ought  to  be  able  to  give  evidence  on  the  spot. 

1618.  Is  it  your  view  that  any  case  involving  such 
consequences  ought  to  be  prepared  by  a  solicitor  and 
dealt  with  by  a  counsel  ? — Are  you  alluding  to  the 
poorer  classes  ? 

1619.  Tes  ? — I  would  give  audience  in  the  county 
coui-t  to  a  solicitor  or  counsel  as  it  now  is.  You  must 
not  forget  that  very  likely  though  these  people  are 
often  poor  they  may  have  relations  much  older  than 
themselves  who  have  a  little  money  put  away  in  the 
savings  bank,  and  so  on,  who  would  perhaps  part  with 
enough  to  instruct  solicitor  and  counsel  if  they  are 
merciful  as  they  ought  to  be. 

1620.  In  Scotland  we  do  not  allow  affidavit  evidence 
in  any  circumstances.  What  do  yoi  say  about  that  ? 
— I  cannot  conceive  such  a  suggestii^n  being  made. 
Affidavits  are  allowed  where  an  officer  is  in  India  on 
service,  to  prove  his  marriage,  or  where  a  witness  is 
going  abroad,  and  the  evidence  would  be  lost  unless  it 
was  taken  by  deposition  :  but  the  notion  of  judging  a 
divorce  case  upon  affidavits  that  are  taken  in  a  county 
coui-t  and  sent  up  to  the  judge  who  sees  nothing  in  con- 
nection with  them — I  cannot  conceive  such  a  thing.  One 
witty  judge  did  once  say,  "  Ti-uth  sometimes  outs  even 
in  an  affidavit." 

1621.  "What  do  you  say  to  the  other  proposal,  that 
the  evidence  should  be  taken  locally  (examination  and 
cross-examination)  and  reported  to  London  for  decision 
of  the  London  judge,  who  has  not  seen  the  witnesses  ? 
— With  the  greatest  respect  I  should  call  it  a  farce. 

1622.  Tou  think  it  is  of  vital  importance  that  the 
judge  trying  it  should  see  the  witnesses  ? — Certainly  ; 
every  judge  sees  witnesses  in  every  case  ;  and  in  divorce 
cases,  where  feelings  run  high  and  the  temptation  to 
commit  perjury  is  very  strong,  it  is  absolutely  essential 
that  the  judge  should  see  the  demeanour  of  the 
witnesses  ;  but  1  do  not  see  how  that  could  be  done  in 
the  case  of  poor  people ;  they  have  not  the  means  to  do 
it ;  and  that  is  why  I  am  so  strongly  in  favour  of  the 
county  courts  being  entrusted  with  that  duty. 

1623.  Except  in  cases  where  the  witnesses  are 
abroad  ? — Oh,  of  course,  then  a  commission  must  issue 
to  examine  the  witnesses.  The  witnesses  will  not 
come  to  England. 

1624.  Then  we  have  power  (though  we  never  exer- 
cise it)  to  prohibit  the  remarriage  of  the  guilty  spouse 
with  the  paramour.  Do  you  agree  with  that  or  not  P — 
No,  I  do  not. 

1625.  In  whose  interest  do  you  not  approve  of  it.' 
— ^I  think  if  a  wife  is  free — if  she  has  been  divorced — 
she  has  a  right  to  marry  whom  she  chooses. 

1626.  And  in  many  oases  it  may  be  very  desirable  that 
she  should? — I  think  so,  too.  I  think  her  name  has 
been  mixed  up  with  this  man's,  and  probably  they  are 
deeply  attached  to  each  other,  and  I  think  it  would  be 
a  monstrous  thing  to  say  that  they  should  not  marry. 

1627.  Tou  have  refei'red  to  collusion.  Sir  George. 
Would  you  kindly  define  what  you  mean  (we  have  had 
so  many  definitions)  by  coUusion? — Well,  I  do  not 
know  myself  what  the  learned  judge  refeiTed  to  when 
he  spoke  of  collusion  in  the  Divorce  Court.  I  think 
that  up  to  the  time  Parliament  passed  the  Act  enabling 
a  petitioner  to  gst  desertion  by  writing  a  letter  to  the 
husband  and  getting  his  answer  that  he  does  not  intend 
to  return — I  do  not  think  there  was  collusion  ;  there 
may  have  been  now  and  again  a  case,  but  if  there  was, 
it  is  very  rare,  indeed.  Take  the  case  of  the  inter- 
vention of  the  King's  Proctor,  for  instance. 

1628.  But  take  a  case  where  there  is  perfectly 
good  ground  for  a  suit,  and  the  parties  come  together 
and  an-ange  that  there  being  a  perfectly  good  ground 
there  shall  be  no  defence.  That  may  be  called  collu- 
sion. Do  you  see  any  great  harm  in  that  ? — None 
whatever.  If  a  man  is  guilty  or  a  wife  is  guilty,  I  see 
no  wrong  in  her  saying,  to  her  husband,  "  I  shall  not 
defend  this  case." 

1629.  Of  course  if  there  is  no  good  ground,  and 
they  make  an  arrangement  to  put  forward  a  false 
story,  that  is  fraud  ? — Oh,  of  course ;  that  is  a 
conspiracy  to  defeat  the  ends  of  justice — a  criminal 
offence. 


1630.  Then  the  third  is  this  :  where  there  is  no 
good  ground  at  the  time,  but  that  they  arrange  one  of 
them  shall  do  somethiag  which  will  produce  good 
cause.  That  of  course  is  entirely  wrong  ? — Of  course 
it  is  entirely  wrong. 

1631.  Have  you  seen,  yourself,  any  case  where  you 
could  say  that  had  been  seriously  proposed  ? — No. 

1632.  So  that  if  recrimination  were  abolished  you 
would  not  expect  that  there  would  be  many  cases  of 
collusion  in  any  sense  of  the  word  ? — Certainly  not.  I 
think  the  moment  you  make  divorce  easier  and  more 
equitable,  the  less  likelihood  is  there  of  being  coUusion 
between  the  parties — there  would  be  no  reason  for  it. 

1633.  Now,  as  to  jurisdiction  ?  We  are  troubled 
in  Scotland  with  you  English  people  who  cannot 
get  divorce  for  desertion  coming  and  pretending  you 
have  settled  in  Scotland  and  become  settled  there. 
Have  you  any  difficulty  in  Irish  people  doing  the  same 
thing  ? — I  did  have  one  case. 

1634.  It  is  not  common  ? — It  is  not  common. 

1635.  Did  it  go  through .' — Tes.  Mr.  Justice 
Lopes  came  into  court 

1636.  {Chairman.)  But  a  result  of  that  case  was  a 
rule  passed  lately  in  that  I  was  instrumental  in  passing 
that  the  parties  should  swear  to  their  domicile  ? — Tes, 
and  the  House  of  Lords  granted  it  later  on. 

1637.  They  confirmed  the  divorce  P — Tes,  but  I  do 
meet  cases  where  men  who  want  their  wives  to  return 
to  them  after  adultery  go  to  France  and  take  a  French 
domicile  and  say  to  the  wife  :  "  IJnless  you  come  back  to 
"  me  I  will  divorce  you  in  France  for  desertion." 

1638.  (Lord  Guthrie.)  Taking  limacy  and  crime 
together,  is  it  your-  view  that  these  should  ipso  facto 
aiford  a  ground  for  the  husband  or  wife  suing,  or  that 
it  should  be  in  the  option  of  the  judge  to  determine  in 
the  circumstances  whether  it  is  fan-  that  that  should  be 
allowed  ? — That  what  should  be  allowed  ? 

1639.  Divorce  for  lunacy  and  crime  P — No,  I  am  in 
favour  of  giving  a  right. 

1640.  Absolute? — Absolute,  without  any  interven- 
tion of  the  judge.  With  the  deepest  respect  to  the 
judges,  people  are  quite  competent  to  form  their  own 
opmions  as  to  whether  they  should  do  this,  that,  or  the 
other. 

1641.  You  are  keeping  in  view  that  lunacy  stands 
by  itself,  in  so  far  as  it,  being  an  act  of  God,  is  con- 
cerned, and  all  the  others  being  voluntai-y.  Do  you 
think  that  makes  any  difference  ? — No. 

1642.  Of  course,  in  many  cases  it  is  the  result  of 
bad  habits,  but  you  do  not  think  that  should  make  any 
difference? — No,  I  do  not  think  so.  It  is  very  un- 
fortunate and  very  unhappy.  I  cannot  imagiae  that 
anybody  shoiild  think  that  a  man  or  woman  becoming 
a  lunatic  after  a  few  years  of  man-iage— either  from  his 
own  fault  or  not  from  his  own  fault— that  either  the 
husband  or  the  wife  should  be  chained  to  a  raving 
lunatic  for  the  rest  of  their  lives. 

1543.  Tou  have  not  mentioned  habitual  drunken- 
ness m  the  sense  of  such  di-unkenness  that  no  self- 
respectmg  woman  would  live  with  a  man  ?— It  is  a  very 
difficult  subject. 

_      1644.  What  is  your  view  ?— My  view,  as  I  have  said, 
IS  to  release  a  woman  from  such  a  state  of  things. 

1645.  Ipso  facto,  or  by  the  option  of  the  iudee  ?— 
No,  i-pso  facto.  ^ 

1646.  (Mrs  Tennant.)  I  gather  that  you  disapprove 
so  strongly  of  the  present  law  relating  to  separations 
that  you  would  repeal  it  P— Certainly,  I  would 

_      1647.  And  you  would  re-enact  any  provision  which 
IS  approved  m  a  revised  divorce  law  P— Certainly 

1648.  Therefore  youi-  recommendation  that  the 
county  court  judges  should  have  jurisdiction  in  divorce 
would  mean  that  they  should  have  jurisdiction  in  divorce 
embcHiymg  the  old  separation  cases  ?-Certamly. 

1649.  Involvmg  a  very  great  number  of  cases? 
—Do  you  mean  m  cases  that  have  happened  before  an 
amendment  of  the  law  ? 

1650.  I  mean  do  you  feel  you  must  add  the  present 
number  of  sepaa-ation  cases,  which  I  believe  amount  to 
7^000  a  year,  to  the  number  of  divorce  cases,  and  assume 
that  the  county  com-t  judges  would  have  that  total  to 
deal  with?— I  am  afraid  the  Legislature  would  not 
make  these  retrospective. 
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1G51.  No ;  I  am  thinking  of  the  amount  of  work 
that  would  fall  to  the  county  coui-ts  to  do.  Would  it 
be  on  the  basis  of  the  sepai-ation  oases  ? — They  would 
all  be  divorce  cases  if  the  law  be  amended. 

1652.  But  do  you  think  you  would  have  as  many 
divorce  cases  under  the  revised  law  as  you  now  have 
separation  cases  ? — Oh,  it  would  only  be  a  guess. 

16-53,  I  am  trying  to  aiTive  at  what  your  opinion 

would  be ? — If  you  will  tell  me  what  you  think 

of  it,  I  will  tell  you  whether  I  agree. 

1654.  I  am  trying  to  benefit  by  your  opinion.  I 
am  trying  to  arrive  at  whether  you  think  the  county 
courts  would  be  capable  of  overtaking  additional  work 
on  that  basis  ? — Oh,  certainly. 

1655.  Because  on  Saturday,  when  we  were  discussing 
this  matter,  I  put  a  question  as  to  the  capacity  of  county 
courts  taking  the  separation  cases  ? — Tes. 

1656.  Well  it  would  apply  equally  to  divorce  cases 
in  your  revised  law  ? — Tes. 

1857.  Because  separation  cases  would  become 
divorce  cases  ? — Yes,  I  think  the  county  cotu-ts  are 
perfectly  competent  to  hear  all  the  cases  that  may 
occui\ 

165S.  As  a  matter  of  time  do  you  think  they  would 
manage  to  overtake  the  number  ? — Oh,  yes,  certainly. 

1659.  Then  you  have  heard  the  suggestion  that 
either  of  the  two  judges  in  the  Divorce  Court  should 
visit  certain  districts  in  order  to  give  greater  facilities 
to  the  poor,  or  that  the  number  might  be  increased 
to  three,  and  that  the  third  judge  should  give  help 
in  another  coui-t.  Do  you  think  that  would  enable  the 
number  of  oases  to  be  overtaken? — Certainly  not.  I 
think  the  judges  have  quite  enough  to  do  in  London, 
and  as  to  sending  them  on  circuit  to  hear  these  oases 
I  think  it  would  not  work  at  all.  Besides  which  these 
judges  would  go  once  ia  six  months  and  a  litigant 
would  be  kept  waiting  six  months  before  the  case 
would  be  heard,  and  six  months  more  before  the  decree 
could  be  made  absolute,  which  is  twelve  months ; 
whereas  now  she  can  go  to  the  county  court  and  have 
her  case  heard  properly  in 

{Judge  Tindal  Atkinson.)  Three  weeks. 
(Witness.)  Three  weeks.     Why  should  she  wait  ? 

1660.  {The  Archbishop  of  YorTc.)  We  attach  so  much 
importance  to  all  you  tell  us  that  I  should  like  to  ask 
one  or  two  questions  on  your  opinions  on  certain  facts. 
I  think  you  said  at  the  beginning  that  you  agree  with 
the  two  judges  with  regard  to  the  five  additional  causes 
for  divorce  ? — Tes,  I  do. 

1661 .  I  think  it  is  important  that  that  should  not 
be  on  record  without  someone  pointing  out  that  the 
two  judges  did  not  accept  all  the  five  additional  causes. 
Sir  John  Bigham  only  accepted  lunacy  and  habitual 
di-unkenness,  and  Mr.  Justice  Bargrave  Deane  did  not 
accept  cruelty  or  habitual  drunkenness  ? — May  I  say  in 
my  own  defence  that  27  years  ago  1  published  a  long 
article  in  the  "  Fortnightly  Review,"  in  which  I  ui-ged 
aU  these  five  reasons  for  divorce  ;  then  in  an  interview 
which  I  gave  and  which  was  published  in  the  "  Daily 
Telegraph,"  on  May  1st,  1906,  which  is  nearly  four 
years  ago,  I  gave  the  same  reasons.  May  I  read  them 
to  you  ? 

1662.  That  is  for  the  Commission  ? — I  mean  I  have 
not  formed  an  opinion  because  the  judges  have  formed 
an  opinion. 

1663.  {Chairman.)  May  we  have  the  article  that  we 
may  read  it  afterwards  ? — Certainly. 

1664.  {The  Archbishop  of  York.)  My  point  was.  Sir 
George  Lewis,  that  you  stated  that  the  two  judges  had 
agreed  to  these  additional  causes.  That  may  be  put 
on  record?— Tour  Grace,  I  follow;  I  was  wrong;  I 
agree  I  was  wrong. 

1665.  Ton  said  yom-  experience  had  been  mainly  in 
this  matter  amongst  the  wealthier  classes  ? — Tes. 

1666.  Ton  have  not  had  experience  of  the  working 
of  matrimonial  disputes  among  the  working  classes,  or 
the  poor  ? — No,  I  have  not,  but  I  have  had  cases  brought 
before  me — pitiful  and  shocking  cases — where  I  am 
certain  the  wife  would  have  been  forced  into  a  bad  life, 
and  I  have  out  of  my  own  pocket  got  divorces  in  many 
cases  for  poor  people  under  such  circumstances,  but 
they  have  not  been  working  people;  they  have  been 
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girls  who  have  been  getting  their  living  at  theatres  as 
choristers  or  as  dancers,  and  so  forth. 

1667.  In  the  main  we  may  take  it  you  have  in  mind 
rather  exceptionally  hard  cases  rather  than  any  wide 
number  of  cases  P — Yes,  I  know  nothing  about  the  cases 
of  the  poor  although  I  am  in  deep  sympathy  with 
them. 

1668.  Would  you  be  in  favour  of  transferring  the 
whole  jurisdiction  with  regard  to  matrimonial  causes 
at  present  remitted  to  magistrates  to  the  cormty  court  ? 
— To  the  county  court,  I  would.     That  is  my  view. 

1669.  Tour  view  is  that  what  is  now  under  the  Act 
of  1896  done  by  magistrates  had  better  be  done  in  the 
county  coui'ts  ? — I  think  so. 

1670.  Quite  apart  from  any  possible  extension  of 
divorces  ? — I  think  so.  I  would  leave  to  the  magistrates 
under  that  Act  a  power  to  punish  a  man  for  assault  and 
cruelty  upon  women  because  the  county  court  judge 
has  no  power  to  do  that ;  but  short  of  that  I  would 
leave  all  the  other  powers  to  the  county  court  judge. 

1671.  Then  just  a  word  about  the  additional  causes. 
We  use  the  word  collusion.  I  am  afraid  some  of  us 
who  are  lay  folk  in  this  matter  may  not  be  always 
meaning  by  collusion  what  lawyers  mean.  Would  it  be 
right  to  say  that  there  are  two  senses  in  whi'..h  we  could 
use  the  word  collusion  ;  one  the  technical,  legal  sense 
of  evasion  of  the  law  ;  the  other  the  more  moral  sense 
of  mutual  consent  to  do  acts  which  would  be  causes  of 
divorce  ? — Well,  I  cannot  divide  them.  I  think  if  two 
people  conspu-e  together  (husband  and  wife)  to  put  a 
false  case  before  the  court  then  I  call  that  collusion. 

1672.  But  it  may  not  be  false  if  the  acts  that  would 
justify  the  divorce  have  taken  place  by  mutual  consent. 
The  acts  would  be  true  ;  they  had  been  committed  ? — 
Oh,  you  mean  where  a  person  would  be  entitled  to  a 
divorce  ? 

1673.  Tes. — And  is  not  willing  to  take  it,  and  they 
conspire  together  to ■ 

1674.  No,  I  mean,  where  persons  agree  mutually 
they  will  afford  grounds  of  divorce  ? — Then  I  should 
say  that  is  wrong. 

1675.  And  you  woiild  call  that  collusion  ?--  T  should 
call  it  collusion — yes. 

1676.  I  ask  because  you  said  the  only  collusion  you 
knew  of  was  collusion  induced  by  the  Act  of  Parliament 
to  which  you  referred? — Tes,  and  I  adhere  to  that. 
The  collusion  to  which  your  Grace  refei-s  may  occur 
once  in  a  blue  moon,  I  mean  it  may  occur  two  or  three 
or  four  times  in  a  year ;  but  to  talk  of  that  as  judges 
having  to  sit  there  and  watch  the  witnesses  with 
reference  to  collusion,  and  so  forth — I  do  not  understH.nr' 
it.  I  do  not  think  there  is  collusion  in  the  Di-ioroe 
Court. 

1677.  When  we  heard  from  an  eminent  judge  that 
he  was  satisfied  that  there  was  collusion  in  a  large 
number  of  cases  although  it  could  not  be  actually 
detected,  you  would  say  that  is  not  your  experience  ? — ■ 
No,  that  is  not  my  experience,  and  if  there  is  collusion 
I  do  not  see  why  the  judge  should  not  discover  it,  and 
I  do  not  see  that  it  is  collusion  because  he  suspects 
it.  I  do  not  believe  there  is  collusion  in  the  Divorce 
Court. 

1678.  Then  with  regard  to  lunacy;  you  have  spoken 
about  persons  being — to  use  your  words — chained  to 
i-aving  lunatics  ? — Tes. 

1679.  Obviously,  that  is  an  extreme  case,  but  there 
are  cases  of  lunacy  which  would  not  justify  at  all  such 
an  expression  ;  cases  of  intermittent,  but  continuous, 
lunacy,  and  cases  of  comparatively  harmless  hallucina- 
tion. How  would  you  distinguish  ? — Well,  I  thinlc 
that  is  a  medical  matter  which  medical  men  must 
determine.  If  you  take  every  possible  precaution,  and 
a  lunatic  has  been  two  years  confined,  and  the  super- 
intendent and  three  doctors  certify  that  he  is  insane, 
I  cannot  see  that  there  would  be  any  doubt  left. 

1680.  Would  you  restrict  it  then  to  cases  where  the 
lunatic  is  under  confinement? — No,  I  would  not. 
because  it  may  be  he  is  confined  in  a  doctor's  house. 
Under  the  Lunacy  Laws  you  may  put  a  patient  in  a 
doctor's  house  and  not  in  an  asylum  if  the  Commis- 
sioners would  allow  it,  which  they  do. 

1681.  If  a  man  were  married  to  a  woman  who  was 
feeble  minded  to  such  an  extent  that  she  was  quite 
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incapable  of  conducting  her  own  affairs,  would  that  be 
lunacy  such  as  to  justify  a  divorce  ? — No,  I  do  not 
think  it  would.  It  must  be  an  absolute  loss  of  the 
mind,  in  my  opinion.  I  mean  a  feeble-minded  person 
would  not  come  under  that  category. 

1682.  Still  there  would  be  left  considerable  discre- 
tion even  for  the  judge  ? — Well,  yom-  Grace  knows 
almost  better  than  I  do  the  changes  in  these  things. 
A'- person  may  recover  or  may  not  recover. 

1683.  "Would  you  extend  it  as  a  ground  of  divorce 
that  a  man  should  find  himself  mated  to  a  person  of 
hopeless  nervous  debility  of  a  kind  which  made  common 
residence  exceedingly  painful  and  depressing  P — No,  I 
would  not. 

1684.  Then  with  regard  to  crime.  Then  again  you 
speak  of  crime  against  the  laws  of  the  country  as  if 
such  crimes  would  ■  always  involve,  what  I  think  some- 
body called  moral  turpitude  of  an  exceptional  kind. 
But  you  must  have  come  across  cases  of  persons 
engaged  in  business  affairs  on  a  large  scale  who  have, 
very  often  through  the  fault  of  others,  found  themselves 
involved  in  legal  proceedings  and  sentenced  to  penal 
servitude  ? — No  ;  may  I  say,  your  Grace,  that  where  it 
is  the  fault  of  others,  penal  servitude  does  not  follow. 
No  judge  would  pass  a  sentence  of  penal  seiwitude — 
certainly  not  for  a  first  offence. 

1685.  Wotdd  you  extend  it  to  the  case  that  a  man 
should  be  entitled  to  divorce  his  wife  if  she  were 
sentenced  to  penal  servitude  ? — Tes,  I  should. 

1686.  With  regard  to  the  question  of  habitual 
drunkenness.  I  think,  I  take  it  from  you,  that  you 
felt  it  would  be  exceedingly  difficult  to  determine  what 
was  habitual  drunkenness  ? — Yes,  it  would  be. 

1687.  That  would  leave  a  large  discretion  to  the 
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1688.  Then  in  all  these  cases  there  would  be, 
natiu'aUy,  a  certain  amount  of  very  responsible  discretion 
to  be  exercised  by  the  judge  ? — Certainly. 

1689.  So  that  it  would  not  be  quite  tme  to  say  that 
questions  of  divorce  were  purely  simple,  and  that  they 
were  questions  of  fact,  if  these  extensions  take  place  ? 
— But  I  have  not  advocated  divorce  for  an  habitual 
drankard. 

1690.  1  understood  you  thought  so  ? — No,  but  I 
think  it  is  a  matter  that  ought  to  be  very  carefully 
considered  by  the  Commission,  but  I  do  not  advocate  it. 

1691.  With  regard  to  the  others  then — desertion 
and  cruelty  ?^-l  think  those  are  all  questions  of  fact 
and  there  is  no  discretion  coming  in  at  all. 

1692.  I  think  yon  have  already  indicated  that  with 
regard  to  lunacy  there  wovild  be  a  large  discretion? — 
No,  you  spoke  of  the  feeble  minded,  but  1  do  not  think 
they  come  under  my  idea  of  lunacy.  I  say  if  the  fact 
is  established  that  for  two  years  a  man  or  a  woman  has 
been  '  a  lunatic  and  there  is  a  certificate  from  three 
doctors  a.nd  the  superintendent  that  that  lunacy  is 
permanent,  1  say  that  then  the  judge  should  give  a 
divorce.     1  donot  say  there  is  any  discretion  in  it  at  all. 

1693.  Would  you  be  in  favour  of  a  definition  of  ^ 
lunacy  for  divorce  ?^-0h,  I  think  we  all  understand' 
lunacy. 

1694.  I  wish  I  had  that  clear  understanding  ? — 1 
think  you  understand  it  better  than  1  do,  your  Grace. 

1695.  There  is  only  one  other  question,  on  the 
important  point  of  publication,  where  your  evidence 
would  be  of  great  importance.  Ton  said  strongly  that 
you' felt  that  publication  of  the  facts  acted  in  no  sense 
as  a  deterrent? — No,  I  do  not  think  it  does. 

1696.  And  one  of  your  reasons  for  objecting  to 
publication  is  that  it  is  painful  to  relations  ?^Tes,  I 
think  publication  does  more  harm  than  good. 

1697.  la  it  not  the  case  that  the  fact  that  relations 
might  come  to  know  about  certain  facts  if  they  are 
brought  to  light — does  not  that  act  as  a  deterrent  to 
many  people.  The  fact  that  they  think  that  their 
relations  can  read  in  a  newspaper  what  is  going  on  is  a 
very  real  deterrent  to  some  ? — I  think  without  any  real 
publication  the  fact  that  the  matter  may  come  to  the 
knowledge  of  the  relations  is  a  very  serious  matter. 
1  have  hardly  ever  known  a  lady  who  has  come  to  me 
where  she  is  accused  of  adultery  who  has  not  said  :  "  Oh, 
what  will  my  mother  say,  it  will  kiU  her,"  and  so  on. 


1698.  I  should  say  that  the  inference  from  that  would 
be  that  publication  would  act  as  a  very  real  deterrent  ? 
— But  she  would  know  it  before  any  publication.  I  do 
not  see  why  the  details  should  be  published  to  all  the 
world.     She  has  to  suffer  enough  as  it  is. 

1699.  Would  you  modify  your  view  to  the  extent  of 
thinking  it  might  be  of  some  advantage  if  the  judge's 
own  summary  of  the  facts  were  published  together  with 
the  pleadings  ? — I  should  not  object  to  that  certainly 
not. 

1700.  {The  Earl  of  Derhy.)  Tou  mentioned  lunacy,  Sir 
George, ,  as  being  one  of  the  causes  for  which  divorce 
might  be  given,  and  I  think  you  mentioned  two  years  ? 
—Tes,  I  did. 

1701.  During  that  two  years,  would  you  give  it  if 
the  petitioning  party  had  himself  or  herseM  offended 
againt  the  matrimonial  law  ? — Would  I  what  ? 

1702.  Would  you  give  a  divorce  for  limacy  if  during 
that  time  the  petitioning  party  had  himself  or  herself 
been  guilty  of  some  breach  of  the  matrimonial  lavrs  ? 
Yes. 

1703.  Tou  would?— Tes. 

1704/  Now  you  said  omelty  was  a  question  of  fact. 
Have  you  never  had  any  difficulty  in  advising  a  client 
as  to  what  was  cruelty  from  the  fact  that  there  had  been 
9,  divergence  of  opinion  among  the  judges? — Well,  of 
course,  there  is  physical  cruelty  and  moral  cruelty.  There 
is  no  difficulty  in  the  question  of  physical  cruelty,  where 
a  man  beats  his  wife,  but  moral  cruelty  (the  learned 
Chairman  remembers  cases  that  have  come  before  him), 
where  a  man  refuses  to  associate  with  his  wdfe,  passes 
her  in  the  street,  refuses  to  take  his  meals  with  her, 
will  take  his  meals  down  in  the  kitchen,  refuses  to 
write  to  her  or  go  out  with  her,  and  tortures  her  in 
this  way  till  her  health  is  absolutely  mined,  as  proved 
by  medical  evidence ;  that  is  held  to  be  cruelty,  and  1 
think  properly  held  to  be  cruelty.  There  are  cases  that 
have  been  reported ;  I  can  hand  you  this  .book  and  show 
you  reported  cases. 

1705.  But  you  must  have  known  cases  where  the 
jury  in  one  case  have  allowed  it  is  cruelty  and  in 
an  almost  precisely  similar  case  they  have  not  allowed 
it  ? — No,  I  do  not  say  that. 

1706.  Then  cruelty  can  be  very  clearly  defined? — It 
can  be  clearly  defined,  and  it  can  be  cleaily  refined 
cruelty. 

1707.  In  cases  with  which  you  have  been  connected, 
have  you  had  many  cases  where  ladies  have  come  to 
you  as  petitioners  and  have  been  able  to  prove  the 
adultery  of  their  husband  perfectly  well  but  at  the 
same  time  you  have  not  been  satisfied  that  there  was 
sufficient  cruelty  for  them  to  get  a  divorce  ? — Oh, 
hundreds. 

1708.  Hundreds  of  cases  where  the  woman  petitioning 
would  have  got  a  divorce  if  they  were  on  equal  terms 
with  men  ? — Tes,  certainly,  and  would  have  got  a 
divorce  if  you  could  have  established  cruelty. 

1709.  In  those  cases  I  suppose  sometimes  a  woman 
has  gone  for  a  judicial  separation? — She  has,  of  course, 
been  bound  to  go  for  a  judicial  separation. 

1710.  She  may  drop  the  case,  but  she  goes  for  a' 
judicial    separation? — Tes,    she    goes    for    a    judicial 
separation. 

1711.  Now  have  you  known  in  those  cases  of  any 
cases  where,  having  got  a  judicial  separation,  she  after- 
wards offended  against  the  matrimonial  laws  ? No,  I 

have  not. 

1712.  Then  except  that  she  has  been  tied  to  the 
man  no  harm  has  been  done  to  her  ? — No,  but  then  you 
must  remember  I  used  to  sit  in  my  office ;  the  case  was 
over  and  the  ladies  led  their  ordinary  life,  and  informa- 
tion was  not  furnished  to  me  as  to  what  they  might  or 
might  not  do,  but  it  has  never  come  before  me 
where  a  lady  has  committed  adultery  under  those 
circumstances. 

1713.  The  mere  fact  of  a  woman -~  ?— I  have  seen 

them  afterwards,  or  they  have  come  to  me  about 
va,rious  things,  and  it  has  been  a  pitiful  story  of  the 
misery  of  their  life  and  the  torture  they  are  suffering, 
and  so  on.  After  all  you  must  take  into  consideration 
that  the  lady  has  suffered  a  gross  indignity,  and  so 
forth,  and  I  think  most  ladies  have  much  too  great 
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aelf-respeot  to  go  and  commit  adultery   because  their 
husband  has. 

IT  14-.  But  where  a  woman  has  not  been  able  to  get 
a  divorce,  but  only  a  judicial  separation,  do  you  think 
that  has  conduced  to  her  own  immorality  eventually  ? 
— I  tluuk  in  some  working  people,  or  some  women 
probably  in  a  lower  position  in  life,  pinched  by  poverty, 
they  may  have  done  so.  I  dare  say  they  have,  but  I  have 
not  had  a  case  before  me. 

1715.  Have  you  ever  known  cases  where  a  man  and 
.a  woman  have  got  a  judicial  sepai-ation  one  against  the 
other,  and  afterwards  come  together  again,  and  lived 
together  ? — I  do  not  remember  any,  but  I  think  it  is 
possible. 

1716.  Then  you  do  not  think  there  wo\ild  be  any 
gi'eat  danger  if  there  was  a  judicial  separation  made 
between  husband  and  -svife,  and  at  the  end  of  a  certain 
number  of  years  there  should  be  a  decree  made  ? — No. 
I  do  not  quite  appreciate  your  question. 

1717.  To  prevent  anybody  bringing  an  action  for 
divorce  in  a  moment  of  impidse,  I  only  want  to  know 
\yhether  you  think  there  was  any  harm  in  their  having 
a  judicial  separation  for.  say,  two  or  three  years,  and  if, 
after  that  time,  they  did  not  come  together,  that  there 
should  be  a  decree  for  divorce  ? — I  do  not  see  any 
reuson  why  a  woman  should  be  made  to  suffer  for  two 
or  three  years  if  justice  entitled  her  to  a  separation.  I 
do  not  see  why  she  is  to  wait. 

1718.  I  quite  agree  that  she  gets  a  separation  at 
the  moment,  but  not  a  divorce.  But  say  she  gets  a 
judicial  separation,  then  would  you  be  prepared  to  say 
that,  after  three  years,  the  husband  and  wife  not  having 
come  together,  the  petitioner  should  have  the  first 
decree  made  into  a  divorce  ? — No,  because  I  am  in 
favour  of  her  having  a  divorce  at  once.  If  she  gets  a 
separation,  and  that  is  either  for  cruelty,  desertion,  or 
adultery,  I  am  in  favour  of  her  having  a  divorce  at 
once  for  all  these  things,  and  I  am  against  waiting  two 
or  three  years. 

1719.  {Sir  George  White.)  We  understand,  I  think, 
that  you  are  in  favour  of  absolute  uniformity  as 
iDetween  the  sexes  ? — I  am. 

1720.  Then,  with  regard  to  separation  cases,  would 
you  say  that  where  a  judicial  separation  is  now  justified 
on  account  of  the  cruelty  of  the  husband,  or  the  other 
way,  that  a  divorce  would  be  better  than  a  judicial 
separation? — Certainly.  I  hope  I.  have  given  my 
reasons  earlier  in  the  day. 

1720ci.  Of  course  you  are  aware  that  in  a  case  of 
judicial  separation  a  very  great  numbea-  of  them  come 
together  again  ? — Not  to  my  knowledge. 

1721.  Well,  as  far  as  my  experience  goes,  as  a 
magistrate,  1  think  there  are  a  large  numberthat  come 
together  again  ? — Ton  are  speaking  of  the  very  poor  P 

1722.  Tes,  the  separation  cases  ? — Yes,  1  dare  say 
they  do,  but  why  ?  If  they  were  allowed  to  have  a 
divorce  with  the  prospect  of  re-marriage  they  would  not 
^o  back  to  the  IKe  they  had  been  living  before. 

172-3.  WeU,  under  those  circumstances  you  would 
think  it  better  they  should  get  a  divorce  straight  off  ? 
— Certainly. 

1724.  Than  that  there  should  be  a  possibility  of 
their  coming  together  again? — Certainly.  I  hope 
nothing  I  have  said  about  the  magistrates  has  hurt 
your  feelings  at  all. 

172.5.  No,  not  in  the  least;  but  as  a  matter  of 
experience  I  think  magistrates  will  say  there  are  a 
great  number  of  cases  that  come  together  again  ? — No 
doubt. 

1726.  And  it  occurred  to  me  that  by  divorce  you 
could  actually  prevent  that  taking  place.  Whether  it 
is  desirable  or  not  is  a  matter  of  opinion.  Then  with 
regard  to  a  case  of  penal  servitude  for  five  years  :  of 
course  you  are  aware  that  those  sentences  are  very 
often  reduced  by  a  year  or  a  year  and  a  half  ? — ^Tes, 
they  are  reduced  by  three  months  every  year  for  good 
conduct,  so  that  15  months  would  come  off  the  sentence 
of  five  years. 

1727.  But  you  would  stiU  hold  that  five  years  would 
be  the  time  ? — Tes,  because  it  shows  the  nature  of  the 
ofEence  for  which  he  has  been  convicted. 

1728.  (Mr.  Spender.)  May  I  ask  you  one  or  two 
questions  on  your  view  of  reporting  ?     I  think  you  said 


that  there  was  no  evidence  that  the  publication  of 
reports  had  a  detei'rent  effect ;  I  think  you  said  a 
greater  deterrent  effect  ? — I  do  not  think  it  has  any 
deteiTent  effect. 

1729.  There  has  been  no  time  since  the  Divorce 
Acts  in  which  the  courts  have  been  other  than  public  ? 
—No. 

1730.  They  have  been  public  throughout  ? — Tes  ; 
everybody  can  go  in  and  hear  for  himself. 

1731.  So  that  we  have  no  means  of  measuring ;  we 
cannot  say  we  have  had  a  period  when  there  have  been 
no  reports  and  a  period  at  which  there  have  been 
reports  ? — No. 

1732.  There  have  been  reports  all  the  time  ? — That 
is  quite  accurate. 

1733.  Ton  would  not  say  that  the  fear  of  exposure 
in  the  newspapers  is  not  a  factor  that  weighs  with  the 
parties  ? — No,  I  think  not. 

1734.  Ton  think  it  is  not  ?— No,  I  do  not. 

1735.  Ton  would  not  deny  the  great  pressure  that 
is  brought  to  bear  on  newspapers  and  newspaper  editors 
to  keep  out  these  reports  ? — Oh,  no ;  there  is. 

1736.  Does  not  that  show  a  fear  ? — Well,  the  fear 
that  the  relations  and  friends  shall  read  aU  these  details. 
People  have  prayed  to  me  to  try  and  use  every  influence 
and  are  willing  to  pay  money  to  keep  reports  out  of  the 
newspapers,  and  it  is  painful  to  see  them  in  the  news- 
papers, painful  to  themselves,  painful  to  their  children, 
and  painful  to  then'  relations. 

1737.  But  it  is  equally  painful  to  see  reports  in  a 
great  many  cases  affecting  character  in  newspapers  ? — ■ 
Certainly.     I  agree. 

1738.  Is  it  not  difficult  to  draw  a  line  ?  It  is  not 
only  a  question  of  matrimonial  morality  or  one  par- 
ticular kind  of  offence.  Is  it  not,  broadly  speaking,, 
a  question  of  character,  and  might  not  the  some  argu- 
ment be  used  in  a  great  many  cases  if  it  is  a  question 
of  offending  friends  or  relations  ? — WeU,  I  see  cases 
reported  headed:  "Theatrical  divorce  case" — some 
little  ballet  girl.  What  is  the  meaning  of  that  except 
to  sell  the  paper  ?  I  do  not  see  it  m  the  "  Westminster 
Gazette,"  remember ! 

1739.  But  still,  is  it  not  equally  hard  for  the  clerk 
who  has  been  guUty  of  a  petty  defalcation  to  find 
himself  iu  the  paper  ? — ^Tes,  I  agree  it  is. 

1740.  And  can  you  draw  a  line  in  respect  of  the 
general  principle  of  publicity  ? — -I  think,  Mr.  Spender, 
that  any  report  that  was  submitted  to  you  to  go  into  a 
newspaper  would  be  beyond  criticism  ;  I  am  perfectly 
■certain  of  that;  but  then,  you  see,  they  are  not  sub- 
mitted like  that.  In.  fact,  in  some  instances,  these  very- 
nauseous  statements  are  an  encoiu-agemenct  to  people 
to  buy  the  paper. 

1741.  I  do  not  wish  to  question  that.  I  am  only 
trying  to  get  at  the  remedy  and  see  if  the  remedy  is 
not  worse  than  the  disease  that  we  are  complaining  of.. 
I  am  trying  to  get  at  a  line,  if  we  can  draw  a  liae, . 
Tsetween  ordinary  offences  and  matrimonial  cases ,  because 
there  are  two  points,  the  question  affecting  character 
and  the  effect  on  the  public  of  reporting  matrimonial 
eases.  Ton  say  no  publication,  l>ut  I  do  not  quite  see 
the  line  to  be  di-awn,  and  you  allege  grounds  which  it 
seems  to  me  might  be  alleged  for  almost  any  offender 
we  get  into  the  police  ooui-t  or  a  law  coui-t  for  any 
circumstances  ? — Tes,  but  there  it  is  a  crime ;  a  man 
has  stolen  something  and  it  inflicts  no  injury  on  the- 
modesty  of  people.  Toung  girls  do  not  read  those 
things,  but  there  is  the  temptation  to  read  the  Divorce 
Court  reports.  The  best  proof  of  it  is  that  all  the 
principal  part  of  a  newspaper  is  usually  given — the 
front  part  of  it — "  Society  Divorce  Case,"  and  all  the 
details  given  at  full  length.  Well,  it  is  very 
objectionable. 

1742.  Tou  would  carry  it  a  little  further,  I  suppose 
and  you  would  say  that  this  rule  would  apply  not  only 
to  the  Divorce  Court,  but  to  all  courts  that  raise  issues 
of  a  similar  nature? — But  they  do  not;  police  courts 
do  not. 

1743.  But  there  are  cases  that  raise  similar  points  ? 
— ^I  see  in  some  cases  where  an  extraordinary  crime 
has  been  committed,  they  just  state  the  fact— the 
particulars  are  not  published. 
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1744.  That  is  the  case  with  a  great  many  papers 
•with  regard  to  the  Divorce  Court? — I  think  if  you 
begin  to  report  the  divorce  cases  you  cannot  stop ;  all 
the  other  papers  report  them  the  same,  and  unless 
they  all  agree  together  not  to  do  it  I  cannot  see  how 
you  can  stop  it,  because  it  is  not  fair  to  one  paper  or 
fifty  papers  conducted  with  the  greatest  cleanliness 
and  prudence,  and  so  on,  to  allow  other  papers  of  a 
lower  class,  or  not  such  a  high  class  I  ought  to  say, 
to  publish  the  details  and  sell  their  papers  through 
the  street  and  everywhere.  People  naturally  say, 
"  What  is  the  good  of  buying  such  and  such  a  paper, 
"  there  is  no  report  of  this  case  in  it."  It  is  damaging 
the  paper. 

1745.  That  I  am  not  questioning.  I  am  only 
wondering  what  is  the  best  remedy,  Sir  George. 
Might  not  we  carry  it  further  and  say  also  questions 
of  public  justice  are  raised  in  the  Divorce  Coui-t  ? — I 
cannot  see  that  any  question  of  public  justice  could 
arise. 

1746.  Cannot  you  imagine  a  case  of  a  co-respondent 
who  would  wish  to  be  vindicated  by  a  public  trial.'' 
Do  not  you  think  it  might  be  fair  or  vei-y  important 
that  he  should  have-  a  right  to  public  trial  if  his 
character  ware  challenged  ?  —  I  think  if  anybody's 
character  is  challenged, 'as  far  as  my  experience  goes, 
my  advice  has  always  been  to  leave  it  alone.  You  do 
not  want  the  newspapers  to  report  all  sorts  of  things 
that  are  not  true.  After  three  or  six  months,  things 
go  so  quickly,  people  do  not  remember  whether  he 
was  acquitted  or  convicted. 

1747.  There  may  be  cases  in  which  a  man  may  not 
think  that.  It  may  be  the  man's  view  ? — I  would 
answer  youi*  question  with  pleasure,  but  I  have  not 
met  anybody  like  that  who  wants  to  go  into  the  court 
and  have  all  stated  in  court  for  the  purpose  of  being 
acquitted.  He  is  only  glad  to  have  it  withdrawn  at 
once. 

1748.  One  other  point  about  that  separation  order 
question.  I  think  I  understand  from  you  that  you 
wish  to  abolish  separation  altogether  ? — Yes. 

1749.  Would  you  object  to  granting  a  judicial 
discretion  to  give  a  temporary  separation  which  might 
or  might  not  end  in  a  divorce — a  discretion  if  the 
judge  thought  there  was  a  possibility  of  reconciliation  ? 
— I  would  not.  I  think  if  a  person  is  entitled  by  law 
to  have  a  certain  remedy,  I  do  not  see  why  any  judge 
on  a  question  of  discretion  should  withhold  it. 

1750.  Then  you  do   not  attach  any  importance  to 
the  schemes  of  reconciliation  put  before  us  ?— If  some- 
/body  owed  a  large  sum  of  money  you  would  not  leave 
:a  judge  to  have  the  discretion  to  say  whether  he  should 
have  12  months  to  pay  in.     Though  I  am  not  against 
;a  trial  of  reconciliation,  I   think  it  is  almost   an  im- 
possible thing.     I  mea,n,  if  the  proceedings  are  to  be 
taken  in  London,  are  these  poor  people  to  be  brought 
up  to  London  to  go  before  the  judge  for  him  to  talk 
to  them,  and  to  see  if  they  are  inclined  to  be  reconciled. 
And  at  whose  expense  have  they  to  come  up  ?     Very- 
likely  it   will  be   a  nice  holiday  for  them,,  and   they 
would  be   very  glad  of   the    opportunity  of  spending 
two   or    three   days    in    London    at    somebody   else's 
■expense.     And  supposing  the  offending  member  would 
not  come  up  to  London ;  is  a  policeman  to  be  sent  to 
brino-  him  to  London  or  a  commissionaire,  and  if  he 
'iffill  "not  come  to  London  what  is  to  be  done  ?     I  cannot 
■conceive  such  a  state  of  things.     I  can  imagine  a  state 
-of  things  when  a  judge  in  the  county  court  may  have 
some  influence — I  think  very  slight  influence — to  induce 
people  to  reconsider  their  views,  and  if  they  do  so  well 
and   good;  but  before  people  take  these  proceedings 
they  see  solicitors  and  solicitors  give  them  good  ad\'ice 
and  help,  and  try  to  bring  them  together,  and  they 
have  their  parents  and  relatives  who  also  do  the  same 
thing.     I  cannot  see  how  it  is  possible  to  pass  any  law 
ordering    the    judge,    or    these   people   rather,   to   be 
brought  to  London  before  a  judge  when  they  file  their 
petition  to   see  if  they   can  reconcile  themselves  one 
to  the  other.     I  think,  subject  to  correction,  that  is  a 
system  of  reconciliation  which  existed  on  the  continent, 
or  in  instances  where  there  is  divorce  a  I'aimable,  where 
they  both  agree  to  have  a  divorce.     They  go  before  the 
judge,  and  the  judge  talks  to  them  and  sees  what  he 


can  do,  and  says  :  Well,  you  must  come  in  six  months. 
At  the  end  of  that  six  months  they  come  again  and  he 
says  :  You  must  come  in  another  six  months  ;  and  then 
he  talks  to  them  on  another  occasion  and  he  says, 
you  must  come  in  other  six  months  ;  and  two  years 
expire  in  that  way,  and  I  suppose  probably  they  have 
not  changed  their  minds  at  the  end  of  the  two  years  ; 
but  where  the  husband  or  wife  has  committed  a  definite 
offence,  I  do  not  think  that  even  abroad  they  attempt 
a  reconciliation.  It  is  only  in  these  cases  where  parties 
cannot  agree,  but  neither  of  them  has  committed  any 
matrimonial  offence. 

1751.  (Chairman.)  There  is  a  question  or  two 
suggested  to  me  by  some  of  the  Commissioners. 
Would  you  see  any  objection  to  the  judge  having  power 
whenever  he  thought  fit  to  attempt  a  reconciliation  at 
an  early  stage  of  the  case  P — I  do  not  object  to  it. 

1752.  You  do  not  think  it  would  lead  to  any 
advantages,  I  gather  ? — No. 

1753.  Because  you  think  it  is  only  applicable  to 
oases  where  there  has  been  power  to  dissolve  by  consent  ? 
— Yes,  I  think  where  the  wife  or  the  husband  want  to 
forgive  one  another  they  do  it  and  remain  together. 
They  do  not  take  proceedings  at  all,  and  it  would  not 
be  before  the  judge  at  all. 

1754.  One  other  point  I  am  requested  to  ask  you. 
Would  you  propose  to  adhere  to  or  abolish  the  rule 
nisi  of  six  months  ? — I  think  if  the  case  is  established 
the  parties  should  be  free. 

1755.  At  once  ? — At  once.  You  see  in  a  contested 
case  it  very  often  takes  12  months  before  it  may  come 
on,  sometimes  even  longer  before  it  may  come  on,  and 
then  they  have  to  wait  six  months. 

1756.  Then  what  opportunity  would  the  King's 
Proctor  have  of  intervening  ? — I  think  the  King's 
Proctor  must  intei-vene,  if  he  has  any  evidence,  before 
the  case  is  tried,  because  if  the  law  were  changed,  and 
the  fact  that  both  had  misconducted  themselves  should 
be  no  bar  to  a  case,  I  do  not  see  what  need  there  would 
be  of  him  except  in  the  case  of  a  collusion. 

1757.  The  change  you  think  would  render  his  office 
lumecessary  ? — Quite. 

1768.  Then  with  regard  to  juries  in  the  county 
court.  Would  you  prefer  to  try  them  before  a  judge 
or  a  jury? — Exactly  as  in  London,  I  should  prefer. 
When  the  parties  wish  to  have  a  jury  I  would  give  them 
a  jury.  I  think  the  great  thing  is  when  people  leave 
a  court  of  justice  that  they  should  feel  that  justice  has 
been  done  to  them. 

1759.  I  think  you  attach  great  importance  to  the 
judge  seeing  the  witnesses  ? — Yes. 

1760.  You  do  not  approve  of  the  suggestion  of 
afiidavits  ? — Certainly  not. 

1661,  Then  with  regard  to  the  coTinty  court  work. 
The  number  of  plaints  on  the  common  law  side  entered 
were  1,315,141,  so  that  assuming  these  cases  of 
separation  were  divorces,  7,000,  or  whatever  it  is,  would 
not  add  a  very  large  number  ? — I  am  not  speaking  of 
arrears  but  of  the  future. 

1762.  No,  but  I  mean  if  you  add  the  7,000  cases 
which  are  heard  before  the  magistrates  they  would  be 
added  to  the  1,315.000  plaints.  It  is  a  very  small 
proportion  ? — Yes,  but  you  must  remember  the  judges 
might  set  aside  one  day  a  week  to  take  divorce  cases. 

(Sir  Lewis  Dibdin.)  Would  not  you  compare  the 
plaints  with  the  7,000  separation  orders  made  ? 

(Chairman.)  Yes,  I  see  what  you  mean — the  amount 
of  actions  for  trial  1,400,000. 

(Sir  Lewis  Dibdin.)  Orders  made. 

(Chairman.)  N"o  judgments  on  hearing  434,000,  and 
without  hearing  413,000.  But  even  on  that  it  is  a 
very  small  proportion. 

(Sir  Lewis  Dibdin.)  It  is  only  to  get  the  statistics 
right. 

(Chairman.)  Quite  right. 

(Witness.)  Most  of  the  cases  are  undefended,  and  I 
have  no  doubt  most  of  those  cases  would  be  undefended, 
and  I  see  no  difficulty. 

1763.  (Chairman.)  Assuming  you  found  the  judges 
had  too  much  work,  I  presume  your  remedy  would  be 
to  increase  them? — Yes,  to  appoint  further  judges. 

1764.  Then  one  point  about  publication  that  has 
not  been  put  to  you.     Would  you  teU  me  what  your 
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views  about  tliis  are.  It  is  suggested  that  pulilication 
has  a  deterrent  eii'ect,  and  you  have  given  your  opinion 
about  that  ? — Yes. 

1765.  I  ask  this  because  I  have  some  proofs  which 
deal  with  it.  Is  there  any  ground  for  siiggesting  that 
the  thought  of  publication  of  proceedings  has  been 
used  improperly  in  cases ;  that  is  to  say  charges  have 
been  suggested  against  a  person  with  a  threat  of  publi- 
cation, the  charges  themselves,  in  fact,  being  quite 
unfounded  ? — I  cannot  say  that  any  have  come  before 
me.  At  the  same  time  I  think  the  Divorce  Court  is 
the  greatest  court  for  blackmail  I  have  ever  known, 

17G6.  Do  you  include  in  that,  as  an  operative  power, 
that  thi-eats  of  publication  are  on  facts  not  founded  ? — 
Tes,  I  think  it  would  be  monstrous.     A  man  meets  a 


woman  casually — a  married  man.  He  ought  not  to  do 
anything  of  the  sort,  but  he  d^es  ;  and  he  is  followed 
the  next  day ;  a  man  calls  on  him  and  says,  "  I  am  the 
"  husband  of  that  woman ;  if  you  do  not  give  me  500Z. 
"  I  will  file  a  petition  for  divorce."  I  have  had  many 
of  those  cases  before  me,  and  the  result  is  you  have  to 
give  it,  if  the  man  is  in  any  position  of  life,  and  he 
thinks  he  has  got  out  of  it  very  cheaply,  and  his  wife 
knows  notiiin^'  about  it. 

1767.  You  mean  that  is  under  the  threat  of  pub- 
licity if  it  is  not  paid  F — Yes,  I  have  paid  large  sumi 
of  money. 

{Chairman.)  Well,  thank  you  very  much.  We  have 
been  much  interested  in  your  evidence,  and  I  thank 
you  on  behalf  of  the  Commission 


Mr.  Robert  Heney  BrrtLOCK  Maesham  called  and  examined. 


1768.  {Chairman.)  You  are  a  metropolitan  magis- 
trate— a  police  magistrate  at  Bow  Street? — Yes. 

1769.  How  long  have  you  been  such  ? — At  Bow 
Street  ? 

1770.  No,  a  London  magistrate  ? — I  have  been  for 
31  years. 

1771.  And  you  have  had  a  considerable  experience 
since  1895  of  the  separation  orders  under  the  Married 
Woman's  Act  ? — Yes. 

1772.  First  of  all  I  want  to  ask  you  have  you  any 
view  as  to  the  advisability  of  providing  local  co\u-ts  in 
the  country  as  a  means  of  trying  matrimonial  cases  ? 
■ — Perhaps  I  may  say  one  thing.  I  am  only  here  on 
my  own  behaH.  I  am  not  here  as  representing  the 
magistrates  as  a  body.  I  am  speaking  my  own  opinion. 
I  think  my  friend,  Mr.  Rose,  agrees  with  me,  and  he  is 
the  only  one  who  1  can  say  apparently  agrees  with  me, 
because  I  have  not  had  any  discussion  at  any  length 
with  any  of  them.     So  I  am  speaking  for  myself. 

1773.  But,  I  think,  your  attendance  here  was 
through  an  application  to  Sir  Albert  de  Rutzen  to 
ask  some  of  the  magistrates  to  attend  ? — Yes. 

1774.  And  he  asked  you  and  Mr.  Rose  ? — Yes,  that 
is  how  I  came  to  be  here  to-day. 

1775.  Now,  have  you  any  views  to  express  as  to  the 
desirability  of  providing  local  courts  to  meet  the  diffi- 
culties of  poorer  people  ? — Yes,  I  think  they  ought  to 
be  heard  in  the  county  ooui-t  myself,  beyond  aU  doubt 
— I  have  not  any  doubt  about  it.  I  do  not  think  they 
ought  to  be  lieard  in  summary  jurisdiction  courts 
before  magistrates  or  stipendiary  magistrates  anywhere 

^not  in.  any  lower  court  than  that  of  a  county  covirt, 

and  I  think  the  county  court  is  the  proper  place  to  hear 
them. 

1776.  Have  you  any  reasons  for  giving  that  opinion  ? 

Well.    I   think,   very   strongly,   that   the    witnesses 

should  give  their  evidence  viva  voce,  and  that  the 
-judo'e  who  hears  them  should  see  the  witnesses,  as  he 
can'decide  the  better  by  seeing  the  demeanour  of  the 
witnesses,  than  he  can  if  the  evidence  is  sent  up  on 
deposition,  or  affidavit,  or  anything  of  that  kind.  I 
think  it  is  most  important  myself.  I  am  bound  to  say 
I  act  a  good  deal  on  the  demeanour  of  the  witnesses. 
One  can  tell  largely  whether  one  can  believe  them  or 
not  by  the  way  they  give  their  evidence. 

1777.  Do  you  think  expenses  of  coming  to  London 
does,  in  fact,  debar  the  poorer  classes  from  coming  ?— I 
have  no  doubt  it  does.  I  have  no  experience  myself, 
but  I  have  no  doubt  that  is  so. 

1778.  You  do  not  think  that  the  courts  of  summary 
jurisdiction  should  have  the  power  to  grant  divorces  ? 
— No,  I  do  not. 

1779.  Why  ? — Because  I  think  granting  a  divorce 
is  a  very  serious  matter,  and  I  think  it  ought  only  to 
be  done  by  a  very  highly  responsible  person,  audi,  also, 
think  that  supposing  it  was  given  to  the  metropolitan 
magistrates,  for  instance,  then  it  would  have  to  be 
given  also  to  the  county  justices  and  to  the  borough 
justices,  and  I  do  not  think  they  are  competent  to  hear 
those  cases.  A  stipendiary  magistrate  is  only  on  the 
same  footing  as  an  ordinary  justice.  He  does  not  sit 
by  himself,  except  in  shipping  inquiry  cases,  which  he 
takes  by  Statute  ;  othei-wise  he  does  not  hear  any  case 
by  himself,  and  he  is  practically  of  no  more  authority 
than  the  other  justices  sitting  with  him,  and  I  think  it 
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would  be  a  very  serious  matter  for  the  borough  justices 
if  not  the  county  justices  also — I  put  them  all  on  the 
same  footing — to  hear  these  cases  when  there  may  not 
be  a  lawyer  amongst  them. 

1780.  Well,  do  you  think  the  summary  court  is  the 
proper  court  to  make  permanent  orders  ?  —  Yes.  I 
think  the  parties  are  very  satisfied  with  our  decisions. 

1781.  Would  you  leave  that  court  power  to  make 
the  order  permanent  or  only  for  a  time  ? — I  think 
permanent  myself.  I  do  not  like  the  temporary  orders. 
I  do  not  think  they  do  much  good.  People  can  come 
together  if  they  please  at  any  time,  and  they  very  often 
do,  I  think. 

1782.  You  find  they  do  come  together  again? — I 
think  so.  I  cannot  say  so  much  from  my  own  ex- 
perience, because  I  am  not  thrown  so  much  amongst 
them,  but  I  have  been  talking  to  the  missionaries 
myself  about  it,  and  I  hear  a  considerable  portion  come 
and  live  together  again — I  think  it  is  vei-y  likely  more 
on  the  ground  of  convenience  than  from  affection.  I 
think  that  is  very  likely. 

1783.  You  think,  then,  it  would  be.  desirable  to 
retaia  the  powers  to  make  permanent  orders  to  begin 
with  ? — I  think  so,  on  the  lines  they  are  on  now,  with- 
out increasing  our  jurisdiction  in  any  way.  Now,  the 
habitual  drunkards,  I  think  that  is  very  proper.  That 
is  acted  upon  to  an  extent,  and  we  have  power  to  deal 
with  that,  and  we  can  deal  with  them  better  than  the 
county  court  judges  could,  I  think,  as  we  have  more 
experience  of  that  class  of  people. 

1784.  Do  you  think  a  permanent  separation  a  good 
thing  as  compared  with  the  opportunity  of  obtaining  a 
divorce  on  the  same  grounds  ? — 1  have  had  cases  where 
people  have  applied  for  divorce  and  we  have  said  they 
cannot  get  it.  I  have  had  no  experience  about  that, 
and  1  ooidd  hardly  say  if  they  would  be  as  likely  to 
apply  for  divorce  as  for  separation  orders.  Our  order 
is  that  they  should  not  be  bound  to  live  together — that 
is  all — and  they  can  give  that  up  when  they  like. 

1785.  Have  you  formed  any  opinion  as  to  the 
operation  of  these  orders  for  permanent  separation  ;  as 
to  whether  they  tend  or  not  to  immorality  ? — I  do  not 
know  that  they  tend  much  to  immorality.  I  should 
doubt  it  myseK. 

1786.  Have  you  made  any  inquiries  or  studied  into 
the  result  of  the  orders  ? — Sometimes  I  am  told  that  a 
woman  who  is  separated  in  that  way  wiU  take  up  with 
a  man,  or  a  man  with  a  woman,  but  I  do  not  think  they 
do  it  to  any  great  extent. 

1787.  Have  you  had  any  opportunity  of  following 
out  what  has  happened  afterwards  in  these  cases  ? — 
Well,  we  generally  grant  a  maintenance  order  at  the 
same  time,  and  then  the  people  come  to  us  to  enforce 
that  order  if  the  money  is  not  paid ;  and  it  comes 
before  us  in  that  way,  and  very  often  some  men  make 
up  their  minds  they  will  not  pay  at  all. 

1788.  What  happens  in  those  cases?  —  In  those 
cases  they  can  be  dealt  with  the  same  as  affiliation 
orders  ;  we  have  power  to  grant  a  warrant  ir.  the  first- 
instance,  but  the  general  practice  is  to  grant  a  sum- 
mons and  then,  if  the  man  appears  to  that  we  explain 
that  he  must  pay  or  he  must  be  sent  to  prison.  We 
have  power  to  do  that  as  we  do  in  the  affiliation  orders. 

1789.  What  happens  if  he  does  not  pay  ? — If  it  is 
wilful  we  send  him  to  prison.     If  he  is  out  of  work 
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and  we  think  he  cannot,  we  adjourn  the  case  till  he 
gets  into  work  or  is  in  a  position  to  pay.  But  if  he 
makes  up  his  mind  not  to  pay,  and  is  living  with 
another  v/oman,  we  should  send  him  to,  prison  for  a 
time. 

1790.  Do  you  find  in  these  cases  that  he  is  living 
with  another  woman  sometimes  ?  —  Occasionally.  I 
should  say  not  very  often,  but  occasionally. 

1791.  Then  what  happens  to  the  woman  if  he  does 
not  pay  and  is  sent  to  prison  ? — Well,  of  course,  she 
has  to  apply  to  the  workhouse  or  somewhere  else.  It 
does  away  with  all  the  money  that  has  accrued  up  to 
the  time  he  goes  to  prison. 

lT9i;.  She  is  without  livelihood? — Yes. 

1793.  Do  you  find  that  it  leads  her  into  temp- 
tation ? — I  do  not  know  that  it  does.  It  does  occa- 
sionally, but  not  to  a  great  extent. 

1794.  It  leads  rather  to  the  workhouse,  you  say  ? — 
I  should  say  so,  and  charitable  people  will  often  assist. 
If  it  is  temporary,  we  perhaps  help  them  out  of  our 
police  court  poor  box,  and  that  sort  of  thing,  if  we 
think  it  is  really  a  ease  where  the  man  would  pay  if  he 
could. 

1795.  Then  in  those  cases,  where  the  man  will  not 
pay  and  goes  to  prison,  the  wife  remains  under  the 
order  and  he  remains  under  the  order  tied  to  one 
another  ? — Tes. 

1796.  Would  your  view  be  or  your  experience  lead 
you  to  think  it  desirable  that  in  those  cases  they  should 
on  adequate  grounds  have  a  complete  divorce  ? — I  think 
so,  if  it  is  after  a  certain  time — not  a  short  time.  If  for 
some  time  they  have  been  separated  in  this  way,  and  he 
has  practically  deserted  her,  and  he  will  not  help  her, 
then  I  do  not  see  why  there  should  not  be  a  divorce. 

1797.  That  would  amount  to  saying  that  in  cases 
where  desertion  occurred,  with  no  reasonable  prospect 
of  return,  you  would  be  in  favour  of  a  divorce  H — I 
think  so. 

1798.  Then  you  have  expressed  your  view  in  your 
note  about  the  desirabihty  or  undesu'abihty  of  reporting 

■  cases  of  a  matrimonial  character  in  the  papers  ? — Tes. 

1799.  Would  you  tell  us  what  your  views  about 
that  are  ? — My  views  are  that  they  ought  not  to  be 
reported.  I  think,  myself,  those  cases  should  be  heard 
privately,  without  the  public  being  admitted  and  witho\it 
the  press  being  represented  there.  In  cases  where 
adrdtery  is  alleged,  or  similar  offences — indecent  cases 
of  any  sort — ^I  have  a  strong  view  about  that  myself. 

1800.  Vf hat  is  your  view  based  upon  ? — Well,  it  is 
my  impression  that  the  more  people  see  details  of  this 
sort  of  thing  the  more  likely  they  are  to  be  led  into  im- 
morality. That'  is  my  impression.  I  think  it  does  a 
great  deal  of  harm.  I  am  bound  to  say  I  have  always 
thought  the  Divorce  Act  has  done  a  great  deal  of  harm 
to  public  morality. 

1801.  Ton  concentrate  it  thus  in  your  memorandum : 
"  For  the  study  of  the  details  in  the  papers  by  young 
"  women  and  girls  familiarises  them  with  matters  which 
"  otherwise  might  not  come  under  their  notice,  and 
"  puts  improper  subjects  into  their  thoughts,  of  which 
"  they  had  much  better  remain  ignorant "  ? — Tes,  I 
think  so. 

1802.  Shortly  speaking,  you  do  not  think  the  reading 
of  these  cases  is  good  for  the  pubhc  ? — I  do  not  think 
is  is  good  for  the  public  at  all  myself.  I  must  say  I 
think  some  of  the  details  that  are  reported,  if  they  came 
before  me  in  the  ordinary  way,  we  should  very  likely 
say  they  were  indecent  publications,  and  should  probably 
grant  search  warrants  and  have  them  brought  before  us 
and  order  them  to  be  destroyed. 

1803.  Even  if  the  details  are  not  indecent,  so  as  to 
be  improper,  and  yet  are  details  of  disputes  between 
husband  and  wife,  would  you  stUl  say  that  is  not  a 
proper  thing  to  report  ? — No,  not  disputes  between 
husband  and  wife.  I  say  where  adultery  is  charged,  or 
other  acts  of  indecency  are  charged,  then  I  woidd  not 
have  them  published  and  not  admit  the  press  where 
they  are  being  heard.  Practically  it  comes  to  hearing 
the  cases  in  camera. 

1804.  The  last  point  which  you  have  dealt  with  in 
your  proof  is  an  expression  of  opinion  on  the  question  of 
the  law  being  amended  ? — I  do  not  wish  to  say  much 
about  it.     I  saw  it  in  the  paper — it  was  the  President's 


opinion  about  the  unanimity  of  the  county  court 
judges.  He  opposed  then-  hearing  them,  because  he 
said  there  were  55  of  the  judges  and  you  would  always 
get  conflicting  decisions.  That  is  the  case  everywhere. 
There  are  25  magistrates  here.  We  may  hold  quite 
different  opinions.  Then  all  the  summary  jurisdiction 
coui-ts  in  the  country ;  they  may  all  hold  quite  different 
opinions.  With  great  respect  I  would  say  I  have  heard 
it  said  that  even  some  of  the  judges  do  not  give  similar 
sentences.  I  cannot  see  any  reason  why  the  county 
court  judges  should  not  hear  these  cases,  and  I  would 
increase  their  number,  if  necessary.  Then  I  think  the 
costs  ought  to  be  reduced  in  the  county  courts.  There 
is  no  reason  why  that  should  not  be  done,  and  if  necessary 
I  think  assistance  should  be  given.  Very  likely  legal 
assistance  might  be  required,  and  that  should  be 
forthcoming. 

1805.  A  poor  man's  lawyer  sort  of  arrangement  ? — 
Tes,  a  man  ought  not  to  be  prevented  getting  his 
divorce  by  reason  of  his  poverty.  Then,  I  think,  the 
appeal  certainly  ought  to  be  to  the  Divorce  Ooiu-t ;  I 
would  not  have  the  appeal  against  the  judges  to  the 
ordinary  coui-t.  The  appeal  against  the  separation 
orders  that  we  make  is  to  the  full  Divorce  Court. 

1806.  They  are  to  the  Divorce  Division  of  the  High 
Court  at  present  ? — Tes,  but  they  have  genei-ally  been 
taken  by  the  full  court. 

1807  Only  two  judges  ? — That  is  the  full  court,  is 
it  not  ? 

1808.  Tes  ? — And  I  think  the  appeal  from  the 
county  courts  should  be  to  them.  I  think  it  is  better 
to  go  to  them  with  their  experience  in  the  matter  than 
to  go  to  the  ordinary  Divisional  Court  of  King's  Bench. 
Then  I  think  it  ought  to  be  mutual  between  the  sexes. 
I  would  give  the 

1809.  But  you  are  going  a  little  too  fast.  By 
"  mutual  "  you  mean  the  like  remedies  to  both  sides  ? — 
Both  husband  and  wife — except,  perhaps,  in  the  case 
where  the  husband  is  guilty  of  adultery  perhaps  in  a 
single  instance.  I  think  if  it  is  a  single  ease — an 
isolated  case  where  the  man  ha,s  been  the  worse  for 
di-ink — it  ought  not  to  preclude  him  from  getting  his 
divorce ;  though  continuous  adultery  ought  to  im- 
doubtedly. 

1810.  Now  take  a  single  case.  Is  not  that  the  kuid 
of  case  in  which  a  man  is,  as  likely  as  not,  to  receive 
some  infection  which  he  may  communicate  to  his  wife  ? 
— Well,  I  cannot  say  about  that.  It  may  be  so,  no  doubt. 
That  would  come  under  cruelty,  would  it  not,  if  it  is 
done  intentionally  ? 

{Lord  Guthrie.)  That  is  provided  for  as  being 
sufiicient  to  infer  cruelty  from,  is  it  not  ? 

1811.  (Chairman.)  But  the  point  made  is  that  it  is 
not  cruelty  rmless  commrmicated  ? — If  it  is  done  wilfully 
I  think  it  should  be. 

1812.  I  do  not  know  whether  you  have  formed  any 
opinion  since  this  memorandum,  in  which  you  say  you 
are  not  prepared  to  give  any  opinion  in  respect  of  the 
amendment.  There  is  the  question  of  other  causes  of 
divorce.  If  you  have  gone  into  them  I  wiU  ask  you  ? — 
WeU.  insanity  I  have.  The  way  I  should  put  it  is,  that 
where  a  person  is  medically  reported  to  be  incurably 
insane,  then,  I  think,  the  husband  or  wife  ought  to  be 
able  to  get  a  divorce ;  but  if  it  is  only  temporary 
insanity — if  intermittent  and  every  two  or  three  months 
the  person  is  rather  insane  or  sun  stroke  has  produced 
anything  of  the  kind— then  I  do  not  think  there  should 
be  a  divorce.  But  if  it  is  certified  by  a  medical  board 
that  it  is  a  case  of  incurable  insanity,  then,  I  think, 
the  maniage  ought  to  be  dissolved. 

1813.  Have  you  formed  any  opinion  upon  the 
subject  of  the  effect  of  desertion  after  a  long  period, 
such  as  the  law  of  Scotland  .P— Tes,  I  have  doubt  about 
that— just  merely  desertion.  But  if  it  was  going  on 
for  a  length  of  time  I  should  not  be  opposed  to  it,  but 
I  am  not  prepared  to  say  two  years.  I  heard  two  years 
suggested  and  four  years.  I  do  not  know  so  much 
about  that.  I  could  hardly  express  an  opinion  about 
that. 

1814.  The  last  thing  is  that  you  have  fui-nished  us 
with  some  statistics  here  which  are  in  the  memorandum 
annexed  to  your  proof,  giving  the  number  of  orders  with 
alimony  in  variona  conrts  in  London  ? — Tes. 
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1815.  And  also  the  sepairatioii  orders  granted  to 
men  for  habitual  drunkenness  oi  the  ^\iie  ? — Tes. 

1816.  I  may  take  it  those  figures  are  correct  ? — 
Yes,  I  think  they  are  ooiTeot.  The  courts  vary  a  good 
deal.  The  centre  of  London  is  being  cleared  out  a 
good  deal,  and  that  is  why  Bow  Street  and  Marlborough 
Street  appear  to  make  so  many  fewer  orders.  The 
houses  have  been  pulled  down,  and  the  poorer  people 
have  had  to  remove  to  a  distance.  Those  are  the  class 
that  apply  to  us  rather  for  separation  orders.  I  do  not 
make  any  myself  unless  I  investigate  the  case  pretty 
closely.  I  do  not  do  it  straight  oft'  because  a  man  or 
woman  apply  for  a  separation;  and  I  always  try  by 
talking  to  them  in  court. 

1817.  Do  you  interpose  your  good  offices  as  much 
as  possible  to  effect  a  reconciliation  ? — Tes,  and  I  think 
our  missionaries  do,  and  the  friends  do,  but  we  are  not 
always  successful. 

1818.  Tou  refrain  as  much  as  you  can  from  making 
the  order  ? — I  do,  but  I  thmk  we  should  keep  the  power 
to  grant  the  order. 

1819.  And  not  limit  it  to  a  time  for  separation  ? — I 
think  not,  myself. 

1820.  {Mr.  Spender.)  Tou  propose  to  extend  the 
prohibition  of  reports  to  all  cases  on  the  ground  of 
indecency  ? — Indecent  cases  of  any  kind,  but  no  others. 

1821.  Not  merely  matrimonial  cases  ? — Not  the 
ordinary  matrimonial  cases  where  there  is  desertion 
and  cmelty  unless  it  is  of  an  indecent  character,  but  if 
it  is  I  woidd  exclude  the  Press. 

lSl;2.  In  police  court  cases  of  all  assaults  ? — Well, 
if  it  is  what  you  call  an  indecent,  obscene  case  in  any 
way,  we  always  clear  the  court  of  women  and  children. 

1823.  (Archbishop  of  York.)  I  have  only  two  very 
simple  questions  to  ask  you.  Did  I  understand  you  to 
say,  in  your  opinion,  the  Divorce  Acts  have  done  great 
harm  to  public  morality  ? — That  is  my  impression. 

1824.  In  what  respects  ? — I  think  it  has  familiarised 
people  with  these  details  that  are  much  better  kept  out 
of  their  minds — especially  young  girls ;  the  upper 
classes  I  mean. 

1825.  By  the  publication  of  divorce  cases.  I 
thought  you  said  the  Divorce  Acts  themselves  had  done 
great  harm.  ? — I  am  bound  to  say  if  I  had  had  a  word 
in  the  matter  I  should  never  have  been  a  party  to  it  if 
I  could  have  helped  it. 

1826.  Could  you  tell  us  in  what  way  you  think  the 
Acts  themselves  have  done  harm  to  pubho  morality  ? — 
Well,  we  hear  a  good  deal  more  of  these  matrimonial 
offences  than  we  used  to  do.  I  cannot  say  I  can  go 
back  as  far  as  1867  with  regard  to  recollection  of  the 
cases,  but  for  some  years  I  can  speak.  I  do  not  think 
divorces  were  so  frequent  as  they  have  been  latterly,  and 
I  think  we  get  less  moral,  and  I  attribute  it  very  much 
to  the  publication  of  the  cases  in  the  divorce  court. 

1827.  Then  would  it  not  logically  follow  that  any 
increase  or  extension  of  the  Divorce  Acts  would  tend 
to  increase  public  evils  ? — Tes,  but  still  I  think  if 
the  rich  can  get  divorces  the  poor  ought  to  be  able  to. 

1828.  But  if  the  Act  has  conferred  little  benefit  on 

any ? — But  I  do  not  think  there  should  be  a  law 

for  the  rich  and  a  law  for  the  poor.  I  think  the  poor 
ought  to  be  at  liberty  to  get  the  same  relief  as  the 
rich  get. 

1829.  Even  if  the  general  effect  of  the  Act  on  the 
public  is  bad  ? — Tes,  I  think  you  cannot  deprive  them. 

1830.  Then  what  is  the  class  with  which  you  mainly 
deal  with  regard  to  separation  orders  ? — Well,  they  are 
poorish  people.  I  suppose  the  labouring  class,  more 
than  any  other. 

1831.  Do  you  find  many  of  the  genuine  wage-eamiug 
working  class  apply  ? — Oh,  yes. 

1832.  But  not  so  much  as  the  laboui-ing  class  ? — 
No,  I  think  not.  What  I  myself  do  believe,  is  that  it 
is  poor  classes  that  have  come  together  again ;  that  is 
because  of  convenience — that  they  wish  fo  be  together 
—not  for  aflection,  I  think.     But  I  think  the  artisan 

.  class  and  the  small  shopkeeper  class  are  not  so  likely 
to  come  together  again  as  the  very  poor. 

1833.  {Mrs.  Tennant.)  Is  your  experience,  Mr. 
Marsham,  in  relation  to  Bow  Street,  or  in  relation  to 
other  courts? — I  was  at  Greenwich  and  Woolwich  for 
18  years,  I  think. 


I8.'j-J'.  But  dui-ing  the  last  seven  years  ? — The  last 
seven  years  I  have  been  at  Bow  Street — it  is  about  seven. 
I  was  at  Westminster. 

1835.  During  that  seven  years  there  have  been  32 
separation  orders  ? — Tes.  I  think  I  have  been  there 
all  the  time. 

1836.  Have  you  had,  on  those  occasions,  to  exercise 
your  power  under  section  5,  requiring  the  husband  to 
pay  the  alimony  order  to  some  other  person  than  the 
wife — to  an  officer  of  the  court  or  to  a  third  person  ? — 
No,  I  think, I  have  always  made  it  to  be  made  payable 
to  the  persons  themselves. 

18:i7.  On  what  ground  lixve  your  separation  orders 
generally  been  granted  ? — Well,  it  is  generally,  I  think, 
for  cruelty.  For  persistent  cruelty  we  have  power  to 
grant  an  order.  Sometimes  there  is  desertion,  and  we 
grant  a  maintenance  order. 

1838.  Tou  have  not  found  it  a  disadvantage  for  the 
wife  to  go  to  the  husband  in  the  case  of  a  cruelty 
order  ? — He  is  ordered  to  pay  it  to  her. 

1839.  Bu-t  if  he  does  not  go  to  her  then  she  has  to 
go  to  him  if  she  wants  the  nioney  ? — Tes,  or  to  send 
somebody  else ;  but  she  can  take  out  a  summons  if  he 
gets  in  arrear. 

1840.  Have  the  missionaries  informed  you  at  all, 
in  the  course  of  your  inquiries,  that  in  practice  the  wife 
often  is  forced  to  go  to  the  husband  ? — -I  have  never 
heard  much  about  that.  Sometimes  they  say  they  do 
not  like  to  go  because  they  are  afraid  of  being  ill- 
treated  again,  but  it  is  excefitional.  We  do  not  grant 
a  summons  until  they  are  about  four  weeks  in  arrear, 
and,  if  necessary,  a  warrant ;  and  we  may  grant  a 
warrant  in  the  first  instance. 

1841.  Then  the  question  of  cruelty  does  not  govern 
the  nature  of  the  order  you  make  as  to  the  payment  of 
the  sum.  Tou  do  not  require  the  husband  to  pay  the 
sum  to  a  third  person  if  the  reason  of  the  order  has 
been  cruelty  ? — We  do  not,  in  the  first  instance,  as  a 
rule. 

1842.  Then,  if  the  husband  disappears,  can  the  wife 
get  any  help  from  the  court  ? — Tes,  she  can  apply  for 
a  warrant,  which  we  should  certainly  grant  her. 

1843.  {Lord  Guthrie.)  Would  you  shut  the  court 
altogether  when  such  indecent  details  are  being  stated 
as  yo\i  mention,  or  would  you  merely  prevent  the 
publication  in  the  public  papers  ? — I  would  shut  the 
court. 

1844.  Altogether  P — Altogether.  I  would  exclude 
the  press  and  the  public  generally — except  the  parties. 

1845.  At  the  present  moment  it  is  the  practice, 
when  such  matters  are  expected  to  be  brought  out, 
that  the  cases  are  heard  in  private  ? — Yes,  sometimes 
the  cases  in  the  Divorce  Court  are  heard  in  camera. 

1846.  Would  you  apply  it  to  all  divorce  oases  where 
the  question  of  adultery  comes  up  ? — Yes,  I  should. 

1847.  And  that  would  apply  to  whatever  court  they 
were  heard  at  ? — Yes. 

1848.  The  county  court  or  any  other  court  ? — Yes. 

1849.  Would  you  see  anj^  objection  to  there  being 
put  into  the  paper  a  statement  of  the  nature  of  the 
case,  and  the  result  of  it,  with  a  statement  of  the 
judge's  opinion? — What  I  think  would  be  the  satis- 
factory thing  would  be  to  have  a  list  of  cases,  as  is 
always  published  in  the  courts  in  London,  with  the 
parties  set  out  in  it,  and  eventually  I  do  not  see  why 
the  result  should  not  be  published  without  any  details, 
and  I  think  that  would  deter  some  people  from  coming 
into  the  Divorce  Court. 

1850.  Would  not  your  view  about  the  evils  of  the 
Divorce  Act  be  very  much  minimised  if  the  details  to 
which  you  refer  were  prohibited,  and  the  courts  were 
shut  ? — It  has  gone  rather  too  far  now,  I  think.  The 
public  are  partly  demoralised. 

1851.  But  for  the  future,  do  you  think  it  would 
have  the  effect  of  minimising  it? — Yes,  I  hope  it  may, 
because  it  is  reading  these  things  that  very  often  put 
it  into  people's  heads. 

1852.  {Sir  Lewis  Dibdin.)  I  gather  you  would  keep 
the  jru'isdiction  as  to  separation  orders  quite  separate 
from  the  divorce  jurisdiction,  just  as  it  is  now  ? — Yes. 

1854.  Now,  with  regard  to  the  divorce  jurisdiction. 
You  regard  divorce  and  dissolution  of  inan-iage  as  a 
very  serious  matter  ? — I  do. 
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1855.  Which,  ought  only  to  be  confided  to  an  impor- 
tant com-t  ? — Yes,  I  do. 

1856.  And  you  do  not  regard  the  magistrates'  courts 
as  sufficiently  important  for  that  purpose  ? — ^I  do  not 
myself.  I  do  not  say  that  the  magistrates  or  the 
stipendiary  magistrates  could  not  do  it,  but  I 

1857.  Tou  choose  the  county  couit  because  you 
think  that  an  adequately  important  court  ? — Well,  they 
always  have  distinguished  judges  there. 

1858.  Now,  it  has  been  suggested  here  by  Mr. 
Justice  Bargrave  Deane,  that,  in  lieu  of  the  present 
system,  arrangements  should  be  made  either  for  one 
of  the  present  judges  of  the  Divorce  Division,  or  for 
an  additional  judge,  to  go  round  to  different  centres 
and  deal  with  these  cases  at  different  intervals  ? — Tes. 

1859.  Of  course,  there  wotdd  be  all  manner  of 
difficulties ;  but  supposing  such  a  system  could  be 
arranged,  would  that  have  your  approval,  or  not  ? — No, 
I  would  rather  leave  it  to  the  county  court.  They 
could  only  go  at  stated  periods,  and  there  might  be  a 
great  deal  to .  do  or  a  very  little,  and  I  would  rather 
leave  it  to  the  county  court. 

1860.  Do  you  think  cases  of  that  kind  should  be 
dealt  with  by  the  judge  alone,  or  a  judge  and  jury  ? — I 
think  it  ought  to  depend  on  the  parties. 

1861.  They  ought  to  have  the  opportimity  of  its 
being  decided  by  a  jury  ? — Yes. 

1862.  Do  you  think  the  county  court  juries  are 
quite  adequate  tribimals  for  such  important  matters  ? 
■ — I  have  no  reason  to  doubt  it,  but  I  have  no  expe- 
rience. 

1863.  You  know  they  are  less  in  number  than  the 
ordinary  jury .'' — They  might  be  increased  to  a  larger 
number  in  these  cases  if  necessary. 

[Judge  Tindal  Atkinson.)  There  are  eight  now. 
(Sir  Lewis  Dibdin.)  Well,  that  is  less  than  12. 

1864.  I  see  you  say  in  your  proof  you  are  afraid 
that  an  extension  of  this  jurisdiction  to  county  courts 
would  produce  a  great  amount  of  collusion  ? — I  think 
it  might. 

1865.  That  is,  you  think,  an  inevitable  difficulty  ? — 
I  think  it  would  be,  myseK. 

1866.  Now,  let  me  ask  you  with  regard  to  separation 
orders.  Is  it  not  your  experience  that  efforts  are 
made,  both  by  the  magistrate  and  by  the  police  court 
missionary,  to  reconcile  the  parties  ? — Yes,  it  is. 

1867.  And  very  often  with  successful  results  ? — 
Yes,  I  believe  so  ;  and  the  friends  very  often  try  to  do 
it  too. 

1868.  Sometimes  before  an  order  is  made,  and 
sometimes  afterwards  ? — Yes,  before  an  order  is  made 
chiefly,  I  think.  i 

1869.  Then,  it  has  been  suggested  that  the  whole  of 
this  jurisdiction  should  be  ti-ansferred  to  the  county 
court  and  become  part  of  the  divorce  jurisdiction,  and 
that  the  divorce  should  be  granted  at  once  instead  of 
separation  ? — Yes. 

1870.  Do  you  think  that  would  be  a  good  thing  or 
not.P — No,  I  think  not.  I  would  keep  the  power  to 
grant  separation  in  the  summary  courts. 

1871.  Would  it  not  lead  very  often  to  divorce  being 
granted  when,  under  ordinary  circiim stances,  reconcilia- 
tion would  follow,  as  now  takes  place  ? — It  might.  I 
cannot  say  what  the  magistrates  would  do 

1872.  No,  I  say  when  reconciliation  might  take 
place  ? — Yes,  they  would  be  less  likely  to  get  reconciled 
I  think. 

1873.  Now,  I  think  you  said  that  desertion  persisted 
in  should  lead  to  divorce  ? — 1  think  so — persisted  in  for 
a  considerable  time  you  know. 

1874.  Is  not  that  a  very  large  extension  of  the  pre- 
sent divorce  lav/  ? — It  is. 

1875.  Because  it  means,  does  it  not,  that  anybody 
who  wants  to  be  divorced  has  only  to  stay  away  long 
enough  and  they  can  get  their  wife  to  divorce  them  ? — 
Yes,  that  is  so.  It  is  adultery  coupled  with  desertion 
now,  I  think. 

1876.  Now,  if,  as  you  tell  us,  your  view  is  that  the 
Divorce  Acts  have  produced  mischief — I  suppose  that 
means  from  a  social  point  of  view  and  the  point  of  view 
of  society  generally  ? — Yes. 

1877-  Then  is  it  not  an  aggravation  of  that  mischief 
that  divorce  should  be  obt.;ined  for  such  matters   as 


insanity  and  desertion  P — It  is  a  very  hard  case  for  a 
man  or  woman  to  be  tied  to  a  person  for  life  who  is 
hopelessly  insane  and  has  no  chance  of  coming  out 
again. 

1878.  Therefore,  if  divorce  is  allowed  at  all,  you 
think  it  should  be  allowed  for  such  cases  ? — Yes.  Quite 
understand,  I  only  say  when  the  doctors  certify  it  to  be 
perfectly  incurable. 

1879.  Now,  I  want  to  ask  you  one  more  question. 
What  is  the  relation  of  your  evidence  with  regard  to 
the  extension  of  divorce  for  these  purposes  to  the  reli- 
gious teaching  of  the  New  Testament.  Does  it  agree 
vdth  it  or  not  ? — I  do  not  profess  to  give  evidence  on 
the  clerical  view. 

1880.  I   am   not  on  a  clerical  subject,   but  we  all 

know ? — I  do  not  think  I  could  express  any  opinion 

as  to  whether  it  was  in  conformity  with  the  scriptural 
reading.  I  do  not  think  I  can  say.  I  can  say  this,  that 
I  think  if  people  are  separated,  and  then  there  is  a 
divorce,  a  good  many  of  the  clergymen,  I  think — I  speak 
with  all  due  respect — would  not  marry  those  people 
though  they  wanted  to  be  remarried. 

1881.  I  do  not  wish  to  ask  as  to  the  line  the  clergy 
would  be  likely  to  take,  but  I  gather  yon  do  not  suggest 
that  what  you  propose  as  to  the  extension  of  divorce 
does  agree  with  the  New  Testament  ? — I  cannot  express 
an  opinion  as  to  that. 

1882.  (Judge  Tindal  Atkinson.)  In  your  view,  I 
understand  that  the  class  of  people  which  you  have  to 
deal  with  are  debarred  from  obtaining  a  divorce  under 
the  present  condition  of  things  ? — Yes. 

1883.  Absolutely  debarred  ? — Practically. 

1884.  However  grievous  the  nature  of  the  case  may 
be  ? — Yes,  on  account  of  their  poverty. 

1885.  Then,  Sir  Lewis  suggested,  that  the  High 
Court  Judges  of  the  Divorce  Court  should  travel 
through  the  country 

(Sir  Lewis  Bibdin.)  No,  I  did  not.  I  said  Mr.  Justice 
Deane  suggested  it. 

1886.  (Judge  Tindal  Athinson.)  Well,  does  it  occui- 
to  you  that  that  is  practicable  ? — No 

1887.  Because  the  parties  would  still  have  to  travel 
a  considerable  distance  to  the  judge  ? — Yes. 

1888.  And  a  considerable  time  would  elapse  before 
they  could  get  the  judge  there  ? — Yes. 

1889.  Now,  it  is  suggested  to  you,  that  jurors  in 
the  county  courts  are  not  fit  and  proper  men  to  try 
such  cases.  .As  far  as  you  know — you  have  had  some 
experience  of  circuit  work — is  there  any  difference 
between  jm-ors  drawn  in  the  county  courts  and  those 
in  London  ? — ^I  think  they  come  from  the  same  classes. 

Stipplement  to  Mr.  Marsham's  Evidence. 
(Seven  years  1903  to  1909,  inclusive.) 


Men. 

Women. 

Separation 

Court. 

Separation 

Orders  for 

Orders  with 

Habitual 

Alimony. 

Drunkenness 
of  Wives. 

Bow  Street  - 

32 

3 

Westminster 

293 

35 

Marlborough  Street 

42 

17 

ClerkenweU  - 

685 

58 

Lambeth 

656 

49 

Marylebone  - 

453 

41 

Thames 

399 

23 

Greenwich     - 

263 

40 

Woolwich 

91 

20 

West  London 

511 

62 

South  Western 

542 

34 

Old  Street    - 

444 

84 

North  London 

463 

32 

Tower  Bridge.- 
evidence. 


-No  return,  as  Mr.  Hose  will  give 
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1890.  {Mr.  BrisrleTj.)  Witli  regard  to  these  figtu'es 
you  have  given,  do  you  include  in  the  separation  orders 
granted  to  women  with  alimony  the  orders  for  main- 
tenance in  cases  of  desertion,  or  exclude  them  ? — I  think 
they  are  included.  I  have  here  what  the  original  orders 
were. 

1891.  Do  not  you  find  a  great  majority  of  these 
applications  are  for  maintenance  in  cases  of  desertion  ? 
— Very  often  they  are. 

1892.  Therefore,  though  yon  exercise  great  care  in 
granting  sepai-ation  orders  on  the  ground  of  cruelty, 
that  hardly  applies  to  the  cases  of  maintenance  in  oases 
of  desertion  ? — No. 

1893.  If  the  hushand  has  gone  you  ai'e  bound  to 
grant  it  ? — Tes. 

1894.  I  was  rather  stmck  by  the  smalhiess  of  the 
numbers  if  the  applications  for  desertion  are  included  ? 
— I  think  they  ai-e  included. 

1895.  {Chairman.)  There  is  one  question  1  should 
like  to  ask  which  I  ought  to  have  done  before,  and 


I  apologise  for  forgetting  it.  Do  you  find  it  is  necessary, 
or  do  you  think  it  is  necessary,  in  the  orders  where  the 
charge  is  desertion — separation  orders,  you  kno-,r — that 
you  should  put  anything  in  the  order  for  separation 
at  all  P  Is  not  the  order  for  the  payment  of  money  aU 
that  is  required  ? — Very  often  we  do  not  put  it  in. 

1896.  You  do  not  in  London  now? — No. 

1897.  But  you  agree  it  is  not  necessary  in  those 
cases  ? — No  ;  we  strike  out  everything  with  regard  to 
that. 

1898.  That  is  since  a  certain  judgment  calling 
attention  to  it  ? — Yes. 

1899.  The  object  in  those  cases  is  to  get  maintenance, 
and  not  protection  ? — Yes. 

1900.  In  cases  of  cruelty  it  is  a  different  thing  ? 
—Yes. 

1901.  There  you  want  protection  as  well  as  main- 
tenance ? — Yes. 


Adjourned  until  to-moiTow  at  10.30  a.m. 


Wincliester  House,  St.  James's  Square,  London,  S.W. 


FOURTH  DAY. 


Tuesday,  1st  March  1910. 


Present : 
The  Right  Hon.  LORD  GORELL  {Chairman). 


His  Grace  The  Lobd  Archbishop  op  Yore. 

The  Ladt  Frances  Baleottr. 

The  Right  Hon.  Thomas  Burt,  M.P. 

Sir  Lewis  T.  Dibdin,  D.O.L. 

His  Honour  Jttdge  Tindal  Atkinson. 


Mrs.  H.  J.  Tennant. 
Rtjeus  Isaacs,  Esq.,  K.O., 
Edgar  Brierlet,  Esq. 
J.  A.  Spender,  Esq. 


M.P. 


The  Hon.  Henry  Gorell  Barnes  {Secretary). 


Mr.  John  Rose  called  and  examined. 


1902.  {Chairman.)  You  are  one  of  the  Metropolitan 
Police  Magistrates  ? — I  am. 

1903.  Sir  Albert  de  Rutzen  has  communicated  with 
you,  and  sends  your  name  in  as  one  of  the  magistrates 
who  will  give  evidence  here  ? — Yes. 

1904.  How  long  have  you  been  a  Metropolitan 
Police  Magistrate  ? — Upwards  of  18  years. 

1905.  "Where  is  youi-  present  sitting  ? — At  the 
Tower  Bridge  Police  Court,  which  comprises  Southwark, 
Bermondsey  and  Rotherhithe. 

1906.  The  other  side  of  the  river  ? — Yes. 

1907.  The  first  point  you  deal  with  in  your  proof  is 
the  question  of  local  coiu-ts.  It  is  shorter  if  I  ask  you 
simply  to  state  the  view  which  you  have  formed  with 
regard  to  the  desirability  of  establishing  local  tribunals 
to  meet  the  questions  which  the  poorer  people  are  con- 
cerned in  ? — The  law,  of  course,  is  alike  for  the  rich 
and  the  poor.  But  the  present  tribunal  for  divorce  is 
not  accessible  by  the  poor.  I  think  it  is  right  that  they 
should  also  have  an  accessible  court  as  well  as  the  rich, 
and  I  think  it  is  desirable  local  courts  should  be 
established  for  the  trial  of  divorce  cases. 

1908.  Have  you  formed  any  opinion,  from  youi- 
experience,  as  to  what  courts  would  be  most  suited  for 
that  purpose  ? — I  think  the  most  distributed  courts, 
and  the  courts  in  many  respects  moat  suitable,  would  be 
the  county  courts. 

1909.  I  do  not  think  I  need  go  through  the  details 
of  that  position.  We  have  had  that  very  often.  The 
next  point  I  would  like  to  ask  you  shortly  to  state,  is 
your  view  as  to  the  operation  and  effect  of  the  Summaiy 


Jurisdiction  Married  Women's  Act,  1895,  numerous 
cases  of  which  I  presume  have  been  brought  before 
you  ? — Might  I  be  permitted  to  briefly  describe  the 
district  in  which  I  sit,  because  the  districts  vary  in  the 
metropolitan  area.  I  might  perhaps  be  allowed  to  say 
that,  inasmuch  as  there  is  some  variety  of  district,  there 
may  be  a  certain  variety  of  opinion  amongst  my  brother 
magistrates,  and  I  should  wish  only  to  express  my  own 
opinion  formed  on  my  experience  in  my  ovni  district. 
The  district  in  which  my  court  is  is  a  large  one,  con- 
taining 300,000  people,  perhaps.  It  consists  chiefly  of 
the  working  classes.  They  are  employed  in  the  docks, 
warehouses  and  factories,  and  they  are  very  poor,  many 
of  them.  There  is  a  good  deal  of  unemployment,  a  great 
deal  of  casual  employment,  and  a  great  deal  of  employ- 
ment of  women,  which  all  bears  on  the  question  of 
separation  orders.  That  is  the  description  of  the 
district.  People  are  engaged  in  warehouses  and  in 
factories  and  at  the  docks,  and  there  are  a  number  of 
people  engaged  in  transport,  the  transporting  of 
merchandise  from  the  docks  to  the  warehouses.  That 
is  done  by  carmen,  who  are  in  a  sense  unskilled  work- 
men. The  carman  is  produced  from  the  van-boy;  he 
proceeds  from  school  to  the  tail  of  the  van,  ultimately 
is  allowed  to  hold  the  reins,  and  then  to  drive,  knows 
not  much  about  horses,  but  learns  to  drive.  I  think  I 
may  reckon  him  as  practically  unskilled. 

1910.  I  think  we  gather  pretty  well  the  nature  of 
the  district  from  what  you  have  said.  We  want  to 
know  what  your  view  is  as  to  the  operation  and  effect 
of  that  Act  whicii  I  have  mehtioned,  according  to  your 
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experience  ? — 1  think  that  the  Act  on  the  whole  has 
■worked  perhaps  beneflcially  in  relieving  a  great  number 
ot  persons  from  the  obligation  of  living  together,  who 
for  vai'ious  reasons  have  been  nnable  to  do  so  with 
anything  like  comfort  or  propriety  owing  to  di-ink  and 
violence,  incompatibility  of  temper,  idleness,  and  the 
ordinary  faults  of  human  life. 

1911.  What  effect  do  you  think  the  actual  orders 
have  had  upon  morality? — It  is  impossible  to  do 
more  than  speculate  on  that  subject,  but  I  should  be 
afraid  that  separation  orders,  with  their  good  side  to 
which  I  have  adverted,  have  had  their  bad  side.  My 
experience  is,  and  I  could  give  you  instances  if  necessary 
to  show,  that  when  parties  in  the  class  of  life  with  which 
I  am  dealing,  are  separated,  immorality  almost  invariably 
follows  on  the  pai-t  of  the  man,  and  not  infrequently  on 
the  part  of  the  woman. 

1912.  "Would  you  ampEfy  that  a  little  and  tell  us  in 
your-  own  way  by  an  instance,  if  you  like,  how  it 
operates  ? — It  operates  thus :  the  man  is  separated 
from  the  woman .-  he  has  nobody  to  keep  house  for 
him  :  he  has  perhaps  to  pay  her  7s.  a  week.  He  finds 
himself  practically  a  bachelor,  and  he  turns  to  some 
other  woman. 

1913.  Do  you  find  that  common  iu  your  experience  ? 
— I  find  it  common. 

1914.  Take  the  other  side,  the  effect  on  the  woman  ? 
— The  effect  on  the  woman  is  pei-haps  this  :  the  woman 
has  children,  and  frequently  many  children,  and  1  find 
that  she  very  often  works  for  them,  because  in  my 
district  both  the  men  and  the  women  go  to  work, 
which  has  this  bad  result,  that  the  man  being  in  casual 
employment  very  soon  finds  it  convenient  to  leave  the 
woman  to  do  the  work  at  the  jam  factory.  To  give 
an  example.  She  toils  a,t  the  jam  factory  :  by-and-bye 
her  children  begin  to  bring  in  a  little  money,  and  she 
with  her  children,  aided  by  whatever  she  may  get  from 
her  husband,  is  able  to  lead,  and  generally  does  lead, 
a  fairly  respectable  life,  perhaps  for  the  sake  of  her 
childien.  If  she  is  young,  and  very  often  she  is  quite 
young,  then  more  disastrous  results  follow,  because  she 
turns  to  some  other  man,  in  my  experience.  They 
marry,  I  might  say,  in  my  district  very  young.  The 
young  carman  of  20s.  a  week  thinks  if  he  marries  a 
worker  at  the  jam  factory  with  7s.  6d.  a  week,  the  two 
incomes  together  will  do,  and  then  the  consequence  is 
that  he  gradually,  if  he  falls  out  of  work,  leaves  her 
to  maintain  him.  There  is  too  much  of  that  in  my 
-district. 

1915.  Would  yoiu-  view  be,  as  a  result  of  youi- 
experience,  that  in  cases  where  separation  is  obtainable 
it  would  be  desirable  that  the  power  of  obtaining  a 
divorce  should  be  conferred  ? — Speaking  of  the  class 
of  which  I  know  most,  in  fact  the  only  class  1  do  know 
much  of,  1  say,  and  I  say  it  reluctantly,  1  think  divorce 
would  be  desiralile. 

1916.  Would  you  tell  us  whether  you  find,  according 
to  your  experience,  that  orders  on  a  man  for  payment 
are  complied  with,  or  whether  it  leads  them  to  clear 
out  altogether  ? — In  my  district,  having  regard  to  the 
nature  of  the  employment,  the  orders  are  very  frequently 
not  comxjlied  with. 

1917.  What  results  follow? — These  results,  that  the 
man  is  brought  up  f  or.arrears  ( if  maintenance  ;  they  have 
generally  accumulated  to  several  pounds,  and  he  is  quite 
unable  ti:)  'pa.j  them.  I  am  obliged  to  send  him  to  gaol 
for  non-payment ;  that  is  the  only  way  of  enforcing  it.  I 
can  think  of  no  other  way  but  by  sending  the  man  to 
goal  for  non-pajrment  of  the  ari'ears,  and  men  are  often 
sent  over  and  over  again.  I  have  a  case  in  point  where 
a  m^an  who  has  gone  away  to  work  in  a  mine  in  Wales, 
where  he  earns  good  wages,  will  never  pay  his  main- 
tenance money  to  his  wife  ia  London  unless  a  wan-ant 
is  issued  for  him  in  Wales.  He  is  able  to  pay  and  does 
pay,  but  only  under  the  pressiire  of  a  warrant  and  a 
commitment  order.  On  the  other  hand,  there  are  a 
great  number  of  men  who  pay  pretty  regularly,  and 
-a,  great  many  who  really  cannot  pay. 

1918.  What  remedy,  if  any,  do  you  suggest  should 
be  applied  to  that  state  of  things  ? — I  am  imable  to 
'think  of  any  remedy  but  the  cmel  one  of  just  imprison- 
^ment.  Of  coui-se  where  a  man  means  to  pay  he  will 
generally  pay   driblets   instead  of  6s.,  7s.,  or  8s.  ;.he 


will  pay  what  he  can,  and  his  wife,  poor  woman,  will 
generally  accept  what  he  can  give  her,  and  not  insist 
on  the  full  amount  of  the  alimony  she  has  been  allowed 
by  the  order. 

1919.  One  point  occurs  to  me  upon  this  :  you  seem 
to  think  that  the  county  courts  should  be  available  for 
divorce  cases  ? — Yes. 

1920.  Does  that  apply  also  to  the  county  coui-ts  in 
and  around  London  ? — I  think,  as  a  matter  of  con- 
sistency, although  London  is  quite  exceptional,  it 
should  also  apply  to  London,  but  I  ventiore  to  make  the 
suggestion  for  what  it  is  worth — it  vrill  be  considered 
by  those  better  able  to  consider  it — it  might  be 
desirable  to  have  a  London  county  coui-t  for  divoi'oe, 
one  county  coui-t  in  London  taking  all  the  divorce  cases. 
Ton  would  have  a  uniformity  of  practice,  and  certainly 
enough  work  for  one  county  court  judge  in  London. 

1921.  Do  you  think,  if  that  were  done,  there  would 
be  any  detrimental  results  ?  1  am  now  referring  to  the 
part  of  youi-  proof  on  the  second  page  as  to  collusion, 
and  so  on  ? — I  am  afraid  there  is  collusion,  imless  it  is 
strictly  watched,  in  the  case  of  separation  orders,  and  I 
feel  sure  there  would  be  collusion  in  divorce,  but  then 
that  is  for  the  judge  to  watch  and  detect. 

1922.  "Would  you  explain  that  a  little  more  fully. 
We  have  not  heard  of  that  before,  vrith  regard  to 
collusion  in  separation  orders.  Will  you  explain  how 
that  works  ? — A  woman  is  jealous  :  perhaps  she  has 
some  cause  for  jirilousy.  She  upbraids  the  man  just  on 
mere  rumoui- :  he  flings  away  from  her  and  says,  "  Very 
"  well,  if  you  think  that,  I  will  leave  you,"  and  he 
leaves  her.  Then  she  comes  for  a  separation  order  on 
the  ground  of  desertion,  and  then  he  appears  to  defend 
the  case  for  desertion,  but  says  she  may  have  an  order  if 
she  likes,  and  an  order  would  follow  unless  the  magistrate 
was  very  stem  in  insisting  on  proof  of  the  requirements 
of  the  Act  of  Parliament,  insisting  that  she  should  show 
persistent  cmelty  and  wilful  determination  to  desert,  or 
failure  to  maintain,  and  I  have  frequently  had  this  kind 
of  case,  solicitors  appearing  for  each  party,  and  one 
getting  up  and  saying  on  the  part  of,  the  defendant, 
"  Well,  your  Worship,  1  am  scarcely  prepared  to 
"  contest  this  case,  and  I  have  agreed  with  my  friend 
"  that  there  shall  be  a  separation  order."  I  say, 
"  Certainly  not."  Rightly  or  wrongly  I  have  never 
permitted  that.  1  have  insisted  on  the  strict  proof 
there  and  then  of  the  woman's  case.  But  then  one 
knows  that  she  is  not  to  be  exposed  to  due  cross- 
examination,  that  the  case  has  to  be  merely  formally 
defended,  and  I  consider  the  separation  obtained,  if 
obtaiued,  more  or  less  by  collusion. 

1923.  I  follow  that  the  husband  would  rather  pay 
than  live  with  her,  and  so  he  does  not  fight  ? — That  is 
just  what  1  mean. 

^  1924.  Would  it  be  your  view  that  if  a  proper  case 
existed,  proper  grounds  existed,  it  would  be  desirable 
to  have  divorce  in  those  cases  instead  of  separation 
orders  ? — I  think  so. 

1H25.  Do  you  think  that  would  be  in  the  interest  of 
morality  or  not  ? — Tes,  I  think  it  would.  Ton  must 
excuse  my  hesitation  :  the  subject  is  so  difficult. 

1926.  Quite.  1  think  you  are  giving  your  evidence 
very  carefully.  How  many  separation  and  maintenance 
orders  have  you  made  in  the  last  five  years  in  your 
division?  I  understand  it  is  the  last  page  of  yom- 
proof  ? — Tes. 

1927.  May  we  take  that  table  as  correct  ?— That 
table  is  correct. 

1928.  Those  are  the  orders  made.  I  take  it  there 
are  more  applications  ?— Many  more  applications. 

1929.  Under  what  circumstances  are  orders  applied 
for  when  they  are  not  granted  ?— The  woman,  speaking 
of  my  own  practice,  applies  in  the  morning  for  a 
summons.  I  ask  her  upon  what  ground,  and  I  satisfy 
myself  that  there  is  some  reasonable  ground  for  issuing 
a  summons,  which  involves  getting  an  ex  parte  statement 
from  her  as  to  her  case.     If  she  says,  "  He  stmck  me 

once:  I  wanta  separation  on  the  ground  of  persisteilt 

cruelty,"   I   say,   "That  is  not  persistent;  you  had 

^^  better  go  home,  and  if  he  knocks  you  about  frequently 

or  more,  come  here  again,"  and  then  1  dismiss  her. 

If  he  has  deserted  her  I  say,  "  "When  did  he  leave  you  ?  " 

and  she  says,  "  He  left  me  on  Saturday."     Then  I  ask 
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"  Has  he  gone  to  look  for  work  ?  "  "I  do  not  know," 
shesiiys,  "  he  has  left  me."  I  tell  her  "  Touhad  better 
"  wait;  he  win  come  back  again  to  you  perhaps."  She 
says,  "  How  can  I  wait,  because  I  have  no  wages  and  he 
"  has  not  brought  me  his  wages,  and  I  shall  have  to 
•■  go  to  the  workhouse,"  and  so  a  very  short  period  of 
leaving  is  allowed  by  us  to  amount  to  desertion  on 
•account  of  the  woman's  indigent  position. 

1930.  I  believe  it  is  the  case  that  no  limit  of  time  is 
prescribed  in  the  Act  before  the  lapse  of  which  an  order 
must  be  applied  for? — None,  and  they  come  very  soon 
after  the  leaving,  and  it  is  a  difficult  matter  for  the 
magistraite  to  find  out  whether  there  is  real  desertion 
or  mere  absence  through  some  quarrel,  or  to  get  work 
or  otherwise. 

1931.  Would  you  put  a  time  limit  on  that  in  any 
way  ? — With  regard  to  weekly  workers  it  would  be  very 
difficult  to  do  so.  A  woman  can  sometimes  di'ag  along 
with  the  aid  of  friends,  but  often  is  driven  to  the 
workhouse  in  a  week  or  a  fortnight. 

1932.  Would  it  be  desirable,  instead  of  making  a 
separation  order  on  those  occasions,  that  the  order 
should  simply  order  maintenance  ? — Yes.  1  have  obeyed, 
-as  far  as  I  could,  yom-  Lordship's  decision  in  Dodd  v. 
Dodd,  and  made  orders  for  maintenance  without  separa- 
tion, but  there  are  difficulties  in  the  way,  because  the 
man  on  whom  the  order  for  maintenance  was  made, 
say  to  pay  7s.  a  week,  promptly  goes  back  to  his  wife 
on  whom  perhaps  he  is  living. 

1933.  It  would  be  desirable  ? — That  would  be 
desirable  if  she  wanted  him  back,  but  unfortunately 
she  does  not  want  him.  back,  because  he  is  worthless : 
lie  is  a  casual  laboui-er  and  drinks  his  earnings,  and 
really  the  woman  does  not  want  him  back  and  is  rather 
jumping  at  an  occasion  for  getting  rid  of  him,  ui  my 
-district. 

1934.  Do  you  think  it  right  she  should  be  allovred 
to  get  rid  of  him  because  for  a  week  or  two  he  goes 
away  in  search  of  work  ? — No.  She  would  never  get 
an  order  from  me  if  he  had  gone  in  search  of  work. 
What  happens  in  my  district  is  that  he  earns  enough 
at  the  docks  to  keep  himself  in  drink,  and  he  lives  at 
Rowton  House,  a  benevolently  intended  establishment 
that  has  its  dark  side  like  all  benevolent  organisations, 
and  he  lives  there  comfortably. 

1935.  Woxdd  your  view  be  that  it  might  be  deshable 
to  put  a  time  limit  on  the  separation  order  in  the  first 
instance  ? — Tes. 

1936.  Take  the  case  of  desertion.  It  has  been 
suggested,  it  was  suggested  in  the  report  we  made  on 
the  county  coiu-ts,  that  the  magistrate  should  have 
a  limit  of  power  to  order  six  months  separation.  Leave 
out  the  exact  time,  would  it  be  your  view  that  at  any 
rate  in  desertion  cases  it  may  be  desirable  in  the  first 
instance  to  limit  a  separation  order  entii-ely  ? — Certainly 
I  think  it  would.  In  my  experience  after  the  making 
of  the  separation  orders,  the  parties,  for  various  reasons, 
often  come  together  again.  Perhaps  they  are  still  fond 
.of  each  other  ;  at  all  events  they  are  accustomed  to  such 
comforts  as  they  have  in  their  home  life,  and  the  man 
misses  them  and  the  woman  misses  him,  and  I  am 
happy  to  say  they  often  come  together  and  we  often 
persuade  them  to  come  together. 

1937.  Do  you  think  it  would  tend  to  help  that 
movement  if  the  time  for  separation  were  fixed  for 
a  shorter  period,  to  begin  with  ? — I  do,  indeed  ! 

1938.  That  would  not  necessarily  applyto  cases  of 
gross  cruelty  where  protection  is  required.  How 
would  it  operate  there? — The  oases  of  gross  cruelty 
are  not  numerous. 

1939.  Ton  think  the  same  principle  might  be 
apphed  to  cruelty  cases  as  well  ? — In  a  case  of  gross 
ci-uelty,  I  tMnk  it  would  be  useless.  The  man  who  is 
grossly  cruel  will  not  change  his  nature,  but  I  do  not 
think  there  is  much  gross  cruelty.  There  is  a  great 
deal  of  rough  usage  without  being  exactly  gross  cmelty. 

1940.  Do  you  suggest  the  magistrate  should  have  a 
discretion  as  to  whether  he  made  a  permanent  order, 
or  an  order  to  operate  in  the  first  instance  for  a  limited 
period  ? — Speaking  for  myself,  I  should  be  glad  of  such 
a  discretion. 

1941.  At  present  you  can  only  make  a  permanent 
order  ?— Yes. 


1942.  In  your  memorandum,  you  have  made  some 
notes  on  the  various  grounds  on  which  an  order  can  be 
made.  Looking  them  through,  I  do  not  know  whether 
there  is  any  evidence  of  fact  upon  thoes  you  wish  to 
draw  attention  to.  They  are  rather  lengthy,  and 
merely  seem  to  be  descriptive  of  the  class.  Is 
there  any  fact  you  think  worth  while  mentioning  in 
connection  with  those  ?  I  should  be  glad  to  receive  it  ? 
— After  being  requested  to  give  evidence  before  the 
Commission  I  made  such  hasty  notes  as  one  can  make 
in  the  pressure  of  business  in  the  court,  of  the  cases 
that  came  before  me,  and  I  should  be  very  happy  to 
submit  it  to  the  Commission,  if  anyone  cared  to  see  the 
actual  facts  of  the  sort  of  case  that  comes  before  the 
police  magistrate  in  a  rough  district. 

1943.  Have  you  them  here  ? — Yes,  but  the  cases 
become  rather  numerous. 

1944.  We  will  have  it  put  in.  Take  one  as  a 
sample  ? — 0  ertainly . 

1945.  These  are  really  only  sample  cases  that  come 
before  you  ? — They  are  just  the  cases  that  happen  to 
have  come  within  the  last  month  or  two. 

1946.  There  are  descriptions  of  each  case  ? — Yes. 
These  are  the  notes  I  have  made. — November  19th,  1909. 
Desertion. — A.  B.,  married  5  years,  3  children.  Hus- 
band, carman.  Wife  had  been  boxmaker.  Her 
father  had  chiefly  kept  them.  Husband  had  beaten 
her  and  had  just  returned  from  prison  for  deserting 
her.  He  had  also  been  imprisoned  for  indecency  with 
another  woman  in  the  street.  He  had  told  his  wife  to 
get  a  separation.  She  and  her  children  were  now  in 
the  workhouse.  He  was  working  as  a  waterside  labourer 
4  days  a  week.  Order,  7s.  &d.  weekly.  Desertion. — 
C.  D.,  married  20  years,  children  grown  up.  Husband 
and  wife  had  been  previously  separated,  he  having  been 
frequently  imprisoned  for  assaulting  her.  The  children 
were  helping  to  support  her.  She  charged  her  husband 
with  desertion.  He  declared  that  she  told  Mm  to  go. 
Jle  kept  a  paper  stall.  Order,  7s.  weekly.  Desertion. — 
E.  F.,  man-ied  9  years,  2  children.  Husband  a  coal 
porter,  had  left  his  wife  2  months  ago.  He  admitted 
it,  but  said  that  he  married  his  wife  in  the  Transvaal, 
where  he  was  a  sergeant-major  in  the  army.  She  drank, 
was  immoral,  neglected  children  and  had  caused  the 
loss  of  his  post.  He  had  a  housekeeper  and  wanted 
custody  of  the  children.  His  sister-in-law  and  his  house- 
keeper also  gave  evidence  of  the  neglect  of  the  children 
by  the  wife.  Her  elder  child,  not  by  the  defendant, 
was  well  cai-ed  for.  Order,  9s.  alimony,  he  to  have 
custody  of  the  two  younger  children,  November  25th, 
1909.  Desertion. — G,  H,,  married  10  years,  5  childi-en. 
Six  nionths  ago  the  family  were  turned  out  for  rent 
owing.  He  went  to  his  parents,  wife  to  hers.  He  was 
,a  waterside  labourer  in  only  casual  work.  She  said 
that  she  could  work  and  maintain  herself  and  children 
if  he  would  allow  her  something.  Maintenance  order, 
5s.  weekly.  Desertion. — J.  K.,  complainant's  wife  did 
not  appear,  but  wrote  that  she  was  in  Newington 
Workhouse.  He  explained  that  they  had  been  turned 
out  of  their  house  because  she,  being  a  dmnkard,  had 
not  paid  the  rent,  that  he  got  an  order  for  the  work- 
house for  himself,  her,  and  family.  She  refused  to  go, 
but  went  into  another  workhouse.  He  had  now  got 
work  and  alleged  that  she  had  deserted  him.  I  dis- 
missed the  summons.  A  previous  summons  by  her 
had  been  dismissed  by  my  colleague.  Desertion. — 
L.  M,,  married  25  yea,rs.  Wife  said  that  18  months  ago 
he  struck  her  and  told  her  that  if  she  did  not  get  out 

of  it  he  would  b y  well  put  her  out  of  it.     He  gave 

her  a  black  eye,  and  had  previously  given  her  blows  and 
threatened  her,  that  she  left  for  a  fortnight,  and  went 
back  to  him.     In  January  last  she  went  away  because 

he  kept  on  saying  that  if  she  did  not  b y  well  get 

out  of  it  he  would  "  do  her  in,"  and  she  went  in  fear  of 
her  Ufe.  Since  then  she  had|  lived  apart,  and  he  sent 
her  three  sums  of  Ss,  His  earnings  were  over  %l. 
weekly.  Cross-examined  she  admitted  that  a  married 
man  visited  her  tvrice  a  week,  but  was  an  old  friend 
and  often  kissed  her.  Her  husband  was  jealous  of  him. 
I  persuaded  the  husband  and  wife  to  resume  cohabita- 
tion, and  adjourned  the  case  14  days  for  them  to  do  so. 
December  4th.  Arrwirs. — N.  O.,  26,  arrears  of  main- 
tenance under  an  order  of  7s.  6d.  weekly.     The  wife,  a 
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decent  woman  with  a  yoimg  child,  had  received  no 
payment  from  her  husband  since  June.  He  had  been 
imprisoned  for  one  month  this  year  for  arrears  ;  &l.  was 
now  owing.  He  was  an  es-soldier  with  a  pension 
which  he  had  lately  drawn  without  sending  any  money 
to  his  wife.  When  apprehended  he  was  working  on  a 
farm  in  Sussex,  and  he  also  sold  iish  in  the  village  ; 
6L,  and  IZ.  2s.  &d.  costs  or  6  weeks  imprisonment. 
December  10th.  Desertion. — P.  Q.,  man-ied  6  years. 
Wife  aged  71.  Differences  in  1906,  Summons  for  a 
separation  order,  but  the  couple  privately  agreed  to 
sepai'ate.  He  became  ill  and  asked  her  to  come  back 
to  him.  She  did  so.  She  fell  ill  and  went  away  to  a 
house,  where  she  took  in  lodgers.  She  called  on  him 
to  receive  her  back.  I  persuaded  him  to  do  so.  Failure 
to  maintain. — R.  S.,  married  1st  January  1892.  Wife 
summoned  husband  for  failui-e  to  maintain  her.  She 
had  left  him  by  merely  moving  into  another  room  in 
their  house.  She  complained  that  he  did  not  give  her 
enough  money.  He  said  that  he  was  in  in-egular  work. 
She  said  that  he  threatened  her,  but  she  was  a  very 
excitable  lachrymose  woman,  and  I  bound  him  over  to 
keep  the  peace,  not  being  satisfied  of  any  "  failui-e  to 
maiutain."  December  10th.  Prosecution  for  neglect  to 
tnaintaiii. — Defendant  was  66.  His  wife  was  in  the 
woi'khouse.  She  had  a  separation  order  made  14  years 
ago  for  onielty,  and  10s.  weekly  alimony.  She  had 
received  no  money  from  him  for  years.  He  was 
now  a  saw-sharpener,  but  had  been  a  carpenter,  and 
said  he  lost  his  work  through  having  been  impri- 
soned for  three  months  in  default  of  paying  140Z. 
aiTears.  He  had  also  been  twice  in  prison  for 
assaulting  her  before  the  order  was  made.  When 
apprehended  he  was  living  with  a  woman.  The  wife 
had  childi-en  by  a  former  husband.  One  calendar  month 
hard  labour-.  23rd  December.  Arrears. — T.U.  Hus- 
band was  summoned  for  upwards  of  121.  maintenance 
arrears.  He  was  a  barman  liviug  with  another  woman 
and  had  children  by  her.  He  had  left  his  employment 
and  disappeared.  She  had  postponed  proceedings  'on 
his  promise  to  retm-n  to  her.  He  did  not  appear  to 
the  summons,  so  warrant.  Arrears. — Y.W.  Wife  had 
two  childi-en  by  a  former  husband  and  three  by  the 
defendant.  She  had  had  a  previous  separation  order 
with  8.S.  weekly,  but  had  taken  him  back  out  of  pity 
for  his  state.  He  had  never  paid  the  money  under  the 
order,  btit  had  always  been  sent  to  gaol  for  the  an-ears. 
He  was  a  carman,  and,  said  his  wife,  a  dishonest  one. 
She  worked  in  a  jam  factory,  and  asked  nothing  for 
herself  but  only  maintenance  for  the  defendant's 
children.  29th December  1909.  Separation;  attempted 
Suicide. — Wife  with  three  children  separated  from  her 
husband,  who  had  allowed  her  14s.  weekly ;  but  he 
was  now  living  with  another  woman  of  some  means, 
and  had  stopped  the  allowance  and  threatened  to  go 
abroad.  She  went  into  a  bedroom,  tui-ned  on  the  gas, 
and  was  found  unconscious  from  its  fumes,  her  children 
being  in  the  next  room.  She  was  now  charged  with 
attempting  suicide.  Application  for  advice.  —  Wife 
three  years  away  from  husband ;  had  been  working 
and  maintaining  herseM.  She  was  now  out  of  health 
and  applied  for  a  summons  for  a  separation  and 
maintenance  order  on  the  ground  of  desertion.  The 
circumstances  of  their  parting  were,  that  he  had 
threatened  her  and  turned  her  out  of  doors ;  but  she 
went  in  again  and  then  left  voluntarily.  I  advised  her 
to  demand  of  him  to  be  received  and  maintained,  and 
if  he  refused  she  might  have  a  summons  for  desertion. 
Persistent  cruelty. — Wife  asked  for  a  separation  on  the 
ground  of  persistent  cruelty.  Her  husband  had 
smacked  her  face  and  she  left  him.  He  had  only 
struck  her  twice  in  the  last  three  mouths.  30th 
December.  Arrears.  —  X.T.  Maintenance  arrears. 
He  was  a  stoker,  aged  25,  and  was  liable  under  a 
separation  order  to  pay  7s.  weekly  to  his  wife,  but  had 
paid  nothing  since  the  order  although  he  had  employ- 
ment, and,  as  she  said,  plenty  of  money.  \ll.  Is. 
arrears  or  six  weeks  imin-isonment.  30th  De''ember 
1909.  Maintenance  arrears.  —  The  husband  was  a 
telegraph  labourer  liable  to  pay  8s.  weekly  for  the 
maintenance  of  his  wife  and  three  children  under  a 
separation  order.  He  had  already  been  imprisoned 
for  21  days  in  default  of  payment,  but  was  now  11 L  48. 


in  arrear.     His  wife,  a  wretched  looking  girl  with  an 
emaciated  baby,  seemed  almost  starved.     111.  4s.  or  six 
weeks.     31st  December.     Arrears. — Husband  and  wife 
both  old.     Separation  order   made  in  September  1909 
for   7s.    weekly.     She    drank ;  he   had   ill-used   her  in 
consequence,  and  therefore  the   order  had  been  made. 
11.    10s.    6tZ.    was    now    due.     I    adjourned    the    case 
14  days  that  he  might  •ga.y  the  amormt.     17th  December. 
Desertion. — A.B.,    married   27   years.      A    carman    at 
25s.  a  week.     He  left  his  wife  three  months  ago  and 
had  not  returned.     He  paid  her  6s.  weekly  for  seven 
weeks.     Three   children   out  of   eight   were   at   home, 
aged  respectively  17,   10,  8,     One,   a  girl,  earned  8s. 
weekly  and  gave  her  mother  7s.     Her  rent  was  5s.  Qd. 
The  husband  in  his   defence  said,  that  when  he  came 
home  he  found  no  fire,  and  his  wife  out  till   1  a.m. 
She  told  him  to  go  away  and  stop  away.     The  daughter 
said  her  father  was  always  drunk,  but  admitted  that 
her   mother   went    off    hopping   against   his    will.      I 
adjourned  the  case  seven  days  to  give  him  an  oppor- 
tunity of    going    back  to   his   wife.     Arrears. — CD., 
was  prosecuted  by  the  parish  for  neglect  to  maintain 
his   child,   and   was    also   summoned    for    arrears    of 
maintenance  due  to  his  wife.     She   obtained  a  separa- 
tion order  on   the  30th  July  1907  on   the  ground  of 
desertion,  with  an  allowance  of  10s.  a  week  and  the 
custody  of   three   children.     Since   the    5th  May  last 
she   had    not   had   any   money.     She    became    on   the 
17th   September   chargeable   to   the   parish   with   two 
children,  a  sister  taking  the  third.     On  the  4th  October 
she    came    out    of   the   workhouse,    and    on    the    6th 
November  took  out  the  children  and  was  having  parish 
relief.     The   husband,  a  farrier  and  racing  man,  was 
now   living   with    a    barmaid   and    two    childi-en.     ,  I 
ordered  him  to  pay  the  an-ears  16Z.  10s.  or  two  months 
imprisonment.     10th  February.     Adultery  after  separa- 
tion order. — Application  to  reduce  order.      Inebriate. 
Husband  in  October  1908  got  a  separation  order  against 
his  wife  as  an  habitual  drunkard,  he  to  pay  10s.  weekly. 
He  was  then  earning  30s.  a  week  as  a  picture  frame 
maker.      He   had   the   custody   of   five   children.      In 
April   1909   the   Magistrate   reduced   the    amount    of 
allowance  to  7s.  because  the  wife  was  earning  wages  in 
service.     Afterwards  she  wrote  to  say  that  while  earning 
she  would  not  require  him  to  pay.     Nevertheless  she 
obtained  from  Magistrates  in  the  country  where  she 
was  living  a  warrant  for   an-ears.     He   was   an-ested, 
produced  the  letter  to  the  Magistrates,  and  on  payment 
by  his   brother  of   5?.    the  Magistrates   arranged   the 
claim,  which  was  much  more,  and  discharged  him.     He 
now  applied  for  a  further  reduction  of  the  alimony. 
He  also  asked  for  a  rescission  of  the  order  on  the  ground 
that  his  wife  had  committed  adultery,  and  he  produced 
some  love-letters  written  to  another  man.  and  one  from 
him.     19th  February.     She  called  the  man,  who  swore 
that  he  had  not  committed  adultery  with  her.     The 
letters  were  inconclusive.     I  did  not  rescind  the  order, 
but  reduced  it  to  6s.  with  her  consent.     12th  February! 
Desertio)}.~G.I>.,   mai-ried    10   years.      Four   chiidi-en! 
Husband  a  fishmonger.     He  left  his  wife  in  December 
having  being  sent  to  prison  for  14  days  for  being  drunk 
and  disorderly.     She  became  chargeable  to  the  parish, 
and  on  the  7th  January  he  not  having  retui-ned  to  her 
he  was  sentenced   to  one  month  for   desertion.      She 
went  to  her  mother's  fii-st  and  then  to  the  union      He 
said  that  she  need  not  have  done  so.     She  had  previously 
had  a  separation  order  on  the  ground  that  he  was  an 
habitual  di-unkard,  but  had  taken  him  back.    I  adjourned 
the  ca,se  to  give  him  an  opportimity  of  makmg  a  home 
for  her      24th  February.     Deserfeon.— AppUcation   by 
wile   whose  husband  has  left   her   in  1908.      He    had 
failed  in  business  as  a  china  salesman.     Addicted  to 
drink      Wife  kept  liy  her  own  work  and   a  son      He 
was   livmg   with  and   kept  by  a  di-essmaker  with  five 
children.     Yesterday  he  came  and  took  away  his  wife's 
sewing  machine,  claiming  it  as  he  had  paid  for  it.    Hence 
the  application.    Summons  for  desertion.   26thFebruaiT 
Persistent  cmelty.-Applicn.tion  by  wife  for  separation 
on  ground  of  persistent  cnielty.     She  said  he  had  pulled 
her  about  by  her  hair.     I  inquired  as  to  other  acts, 
fahe  said  once  he  had  cut  her  head  with  a  boot.     Seven 
weeks  ago  he  threw  a  cup  of  hot  tea  over  her,  but  it  fell 
on  her  di-ess.     She  had  one  young  child.     No  witnesses 
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Summons  granted.     Desertion. — Application  by  wife  for 
separation  on  ground  of  desertion.     Married  in  August, 
1908.     Two  children,  one  of  them  "born  before  maiTiage. 
She  had  previously  summoned  her  husliand  for  desertion. 
He  produced  her  letters  to  another  man.     The  Magis- 
trate dismissed  the  summons  on  the   ground   of   her 
adultery.     Now  she  said  that  since  the  dismissal  he  had 
had  connection  with  her,  but  refused  to  maintain  her, 
saymg  he  was  no  longer  bound  to  do  so.     I  granted  a 
summons  that  the  case  might  be  investigated  and  the  point 
argued.     '2Sth    February.    1910.     Persistent    cruelty. — 
Wife  asked  advice.     Husband  a  carman,  29.     His  knee 
cap  having  been  broken  in  an  accident  he  received  2-50^ 
compensation  last  October.     Since  then  he  had  been 
spending   his   money  on   gay  women,  had   contracted 
disease  from  them.     On  Satui'day  night  an  altercation 
arose  between  husband  and  wife  because  he  wished  her 
to  draw  out  91.  of  50L  which  stood  in  her  name.     He 
punched  her  in  the  face.     Had  abused  and  ill-used  her 
without  actually  striking  her  for  some  time.     He  allowed 
her    '28.     a    day.    Three    yoimg    children.      Summons. 
Failure   to   Mn'atain. — Wife  complained  of  failure  to 
maintain.     Husband  emj)loyed  at  Stores,  28.s.  a  week. 
Had  given  her  no  money  for  5  weeks,  but  brought  home 
some  provisions.     He  used  to  allow  her  17.5.  a  week,  but 
the    rent   was    9s.    6d.     One    child.     She   left   him  on 
Wednesday  week.     Husband  ashed  advice. — He  was  a 
bricklayer's    labourer,     work    intermittent.      A    total 
abstainer.     He  said  his  wife  left  him  frequently  for  a 
fortnight  or  three  weeks  at  a  time.     She  said  she  went 
to  work,  but  she  brought  no  money  back.     She  abused 
him  in  the  following  terms  (obscene)  very  frequently. 
Encom-aged  her  daughter  to  do  so.     Her  words  (obscene) . 
The    provocation     was     rmbearable.    What     redress  ? 
Desertion. — Wife  complained  of  desertion.      Her  hus- 
band, a  clerk,  left  her  5  weeks  ago,  but  his  wife  agreed 
that  he  should  leave  her  and  he  to  pay  her  10s.  a  week. 
He   paid   for   some   weeks   and  then  ceased  payment. 
Failure  to  maintain. — Wife  complained  of  failm-e   to 
maiiitaia.     Her  husband,  a  stevedore,  out  of  work.     She 
said  he  did  not  get  up  to  look  for  it.     She  worked  as  a 
collar  hand  earning  from  18s.  to  1?.  a  week.     She  had  a 
child  now  in  Fever  Hospital.     She  left  him  on  Satm-day, 
he  having  threatened  to  kill  her  if  she  left  him.     She 
was  afraid  of  his  threats. 

1947.  Have  you  any  general  inference  to  draw  which 
you  would  Uke  to  present  to  the  Commission.  We  are 
trying  to  get  some  general  principles  and  points  ? — 
Tes. 

1948.  Ton  have  gone  through  these  various  causes 
which  the  Act  aUows  you  to  act  upon.  What  I  want 
to  get  is  whether  you  have  drawn  any  inference  which 
would  lead  us  to  suggest  any  amendments  or  altera- 
tions in  any  of  those  matters  ? — I  am  obKged  to  your 
Lordship  ;  I  did  not  quite  apprehend  the  question,  I 
am  afraid.  I  think  there  might  be  amendment.  I  find 
oreat  difficulty  arising  from  the  words  of  the  section 
which  .aay  that  it  mu,st  be  persistent  cruelty  or  failure 
to  maintain,  causing  the  wife  to  leave  and  live  separate 
and  apai-t  from  her  husband.  Great  difficulties  arise 
from  that.  It  is  a  condition  precedent  that  she  should 
have  left  her  husband  because  of  his  persistent  cruelty 
or  faUirre  to  maintain.  I  say  to  the  wife,  "  Have  you 
left  him?"  She  says,  "I  have  not  left  hun."  I  say, 
'"  But  you  must  leave  him  for  his  cruelty  or  failure  to 
maintain."  She  says,  "  How  can  I  leave  him  ?  I  have 
my  children ;  where  am  I  to  go  ?"  Occasionally  she 
can  go  to  her  parents  ;  often  she  has  no  parents  to  go 
to,  and  I  think  that  part  of  the  Act  might  be  altered. 
The  words  "have  caused  her  to  leave  and  live  separately 
apart  from  her  husband  "  might  be  struck  out. 

1949.  That  she  might  stiU  be  in  the  old  home,  and 
he  not  technically  havmg  deserted,  but  she  still  wants 
assistance  ? — No,  I  am  only  on  failure  to  maintain,  and 
persistent  cruelty,  not  on  desertion. 

1950.  Where  desertion  could  not  be  made  out  ? — 

Tes. 

1951.  But  where  she  still  is  in  the  house,  and  yet 
stiU  requires  maintenance  or  protection  of  some  kind  ; 
but  the  words  are  that  she  must  leave  before  she  can 
get  it      That  is  what  I  understand  ? — Tes. 

1952.  We  have  the  Act  here.  What  would  be  your 
suggestion  as  to  the  amendment  there  ? — I  think  that 


it  should  not  be  necessary  that  she  should  leave  and 
live  separately  and  apart  from  him.  Sometimes  she  is 
the  tenant  of  the  house ;  she  is  paying  the  rent ;  the 
landlord  is  looking  to  her  for  the  rent,  or  she  has  to 
leave  her  children  behind. 

1953.  On  the  word  "  persistent "  have  you  any 
observation  to  make? — The  word  "persistant"  is  a 
very  difficult  word  to  deal  mth.  The  woman  comes 
before  me,  and  says.  "  He  is  always  knocking  ]ne  about, 
continually  knocking  me  about."  I  say,  "  Come  to 
dates  ;  when  did  he  last  knock  you  aborrt  ?  "  She  sayy, 
"  On  Saturday."  I  ask,  "  When  before  that  ?  "  and  she 
says,  "  I  do  not  know ;  he  is  always  doing  it ;  I  cannot 
remember."  I  ask,  "When  was  the  last  time  before 
that  he  knocked  you  about  ?  "  She  says,  "  About  five 
weeks  ago."  Then  I  say,  "  And  before  that?"  And 
she  says,  "  Well,  that  was  August  Bank  Holiday." 
I  say,  "  What  did  he  do  then  ?  "  And  she  says,  "  He 
pushed  me,"  or  "  gave  me  a  black  eye,"  and  perhaps  there 
would  be  two  serious  assaults,  and  three  or  four  very 
trifling  ones ;  she  says  that  is  persistent  cruelty,  and  I 
have  to  consider  whether  that  is  persistent  cmelty 
within  the  meaning  of  the  Act.  The  word  "  persistent " 
is  a  troublesome  word.  I  really  cannot  say  what  is 
"persistent  cruelty  "  in  that  connection  in  this  Act  of 
Parliament. 

1954.  Do  you  find  that  drink  is  a  very  conducing 
cause  to  all  these  troubles  ? — I  do,  indeed.  T  should 
like  to  add  in  my  18  years'  esperience  I  think  the 
drinking  habits  are  improving.  There  is  not  so  much 
drink. 

1955.  Have  you  in  what  you  have  said  covered  the 
points  you  make  in  your  proof  about  desei-tion  and 
wiKul  neglect  ?  Have  you  covered  all  you  wish  to  say 
about  that  ? — I  have,  thank  you. 

1956.  The  next  point  to  which  your  proof  is  directed 
is  the  question  of  reports  of  cases  between  husband  and 
wife  with  regard  to  moraUty,  and  so  on.  Will  you  tell 
us  what  your  experience  has  led  you  to  conclude  about 
that  ? — I  am  afraid  I  must  speculate  as  to  the  effect 
of  reports,  but  I  do  not  think  the  working  classes  read 
the  newspapers  much,  or  indeed  at  all.  I  do  not  think 
their  short  and  simple  annals  are  much  reported,  not 
like  the  famous  cases  in  the  divorce  court.  Therefore, 
perhaps,  the  publication  of  the  reports  at  all  events  is 
on  a  somewhat  different  footing  ;  but  if  their  cases 
were  reported  I  feel  sure  that  only  those  that  were  spicy 
would  be  read,  and  if  the  spicy  ones  would  be  read  they 
would  be  demoralising  to  the  community. 

1957.  Ton  would  be  against  details  of  these  cases 
being  provided  as  reading  for  the  public  ? — I  should  be 
against  details.  I  would  not  prevent  the  pubhcation 
of  the  reports ;  but  might  I  be  permitted  to  suggest 
that  a  clause  that  I  have  attempted  to  draft  might 
perhaps  meet  such  a  case  ? 

1958.  If  you  please  ? — That  the  publisher  of  any 
newspaper  containing  matters  in  a  divorce  court,  which, 
in  the  opinion  of  the  judge,  are  unfit  for  publication, 
should  be  liable  to  a  fine  not  exceeding  1001.  The 
newspapers  with  excellent  judgment  already  exclude 
a  quantity  of  cases  that  are  unfit  for  ijublication.  I 
have,  I  am  sorry  to  say,  many  cases  in  the  year  that 
are  quite  unfit  for  publication,  and  they  are  not  pub- 
lished. I  think  that  might  be  extended,  and  that 
editors  would  soon  be  brought  to  think  that  other 
things  were  unfit  for  publication  besides  those  they 
already  adjudge  to  be  unfit  for  publication. 

1959.  Apart  fi-om  the  question  of  anything  actually 
indecent  in  a  report,  would  you  consider  that  some 
reporting  in  a  decent  form  of  matrimonial  disputes  is 
advisable  or  not  ? — If  published  in  a  decent  form. 
Perhaps  what  was  said  by  the  President  may  be  right, 
that  fear  of  publicity  has  some  good  influence.  It  may, 
but  I  do  not  think  the  poorer  classes  read  the  papers 
much,  so  that  it  would  not  apply  so  strongly  to  them. 

1960.  The  last  question  is  on  the  question  of  any 
amendments  to  the  divorce  law.  Ton  do  not  feel  that 
you  wish  to  express  any  views  on  that  ? — No,  I  am  not 
competent  to  express  any  view  on  that. 

1961.  Ton  keep  yourself  to  separation  orders  ? — 
Tes,  and  to  the  class  with  which  I  have  to  deal. 
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1962.  Is  there  anything  further  I  have  not  asked 
you  about,  upon  which  you  wish  to  give  evidence  ? — 
Nothing. 

1963.  {Mr.  Rufiis  Isaacs.)  I  want  you  to  tell  me  a 
little  about  this.  In  the  administration  of  these 
separation  orders  in  your  court,  an  order  would  be 
made  for  payment  of  money  for  maintenance,  I  suppose, 
by  the  husband  ? — Yes. 

1964.  In  making  that  order  you  take'  into  acootmt 
presumably  the  amount  he  is  earning,  and,  I  suppose, 
also  the  number  of  children  ? — Yes. 

1965.  If  there  are  children,  particularly  if  a  la;rge 
nnmber  of  children,  you  would  make  a  larger  order, 
would  you  not  ? — Yes. 

1966.  Is  there  not  a  very  real  difficulty  in  enforcing 
these  orders  ? — There  is  great  diffictdty. 

1967.  What  occurs  to  one  about  it  from  what  one 
has  read  is  that  you  get  an  order  against  a  man  who 
has  substantially  no  goods  upon  which  you  can  levy, 
and  if  he  removes  from  one  district  to  another  there  is 
no  means  of  making  him  jDay  the  amount  which  you 
have  ordered  he  should  pay  for  the  maintenance  of  his 
wife  and  children  ? — We  have  power  to  have  him 
apprehended  on  a  warrant,  and  you  would  be  sui-prised 
how  the  officers  succeed  in  arresting  him  if  he  has  left 
the  district  or  county.  He  is  brought  up  on  a  warrant 
iind  committed  to  gaol  in  defaxilt. 

1968.  That  does  not  get  the  money  ? — No,  it  wipes 
out  those  arrears. 

1969.  The  effect  of  that  seems  to  be,  although  there 
is  a  money  order  made  against  him,  he  is  apprehended 
for  disobedience  to  the  order,  and  is  punished  for  that, 
but  then  that  wipes  out,  as  I  undei'stand,  the  amount 
which  has  been  running  against  him  ? — Yes,  it  does. 

1970.  Does  it  make  an  end  of  the  order  altogether  ? 
^-No.  Very  often  that  one  punishment  has  the  effect 
of  bringing  him  to  reason,  and  he  pays  in  future. 

1971.  (Chairman.)  I  did  not  quite  follow  that. 
Does  the  imprisonment  free  him  from  the  past  aiTears  ? 
— From  the  arrears  which  are  claimed  up  to  the  date 
of  his  imprisonment ;  they  run  on  whilst  he  is  in  gaol. 

1972.  {Mr.  Ruf  as  Isaacs.)  It  is  as  the  Ohainnan  put 
it,  it  frees  him  from  the  past  an'ears  ? — Yes. 

1973.  Would  you  follow  it  for  a  moment.  Supposing 
you  have  a  woman,  and  her  husband  is  earning  2.5s.  a 
week,  what  kind  of  order  would  you  make  upon  him  ? — 
I  make  small  orders,  because  it  is  impossible  for  him  to 
pay  a  large  sum.  My  orders  seldom  run  to  10s.  In 
a  case  of  25s.  a  week  with  regular  employment,  and, 
we  will  say,  three  or  four  children,  it  may  be  10s.  a 
week,  but  that  leaves  him  not  very  much  when  he  has 
to  pay  another  rent  and  his  food,  and  so  on.  What  I 
find  is  that  they  will  attempt  to  pay  a  small  order,  and 
they  make  no  attempt  to  pay  what  you  would  call  a 
sufficient  order,  and  the  woman  ekes  out  the  difference 
with  her  o-\vn  labour  and  the  labour  of  her  children. 

1974.  Is  it  the  result  of  your  experience  that  these 
orders,  generally  speaking,  are  not  obeyed  ? — No,  I 
think  on  the  whole  they  are  obeyed.  There  are  a  good 
many  cases  where  they  are  not,  but  if  the  man  is  in 
regular  employment,  and  is  satisfied  with  the  separation 
order,  as  it  were — very  often  there  are  faults  on  both 
sides — he  will  pay  ! 

1975.  If  you  take  a  case  of  that  kind,  of  a  man  with 
his  wife,  having  two  or  three  children  left  with  her, 
and  you  make  an  order  of  10s.  a  week,  that  leaves  15.s. 
a  week.  Does  not  it  often  happen  he  takes  another 
woman  to  live  with  him  ? — Yes. 

1976.  And  they  continue  to  live,  without,  of  com-se, 
any  marriage  tie  ? — Yes. 

1977.  And  illegitimate  children  are  born  ? — Yes. 

1978.  In  that  case  the  15s.  a  week  would  hardly  be 
enough  to  keep  him,  would  it  ? — Sometimes  he  allies 
himself  to  a  working  woman — sometimes  she  is  even  a 
woman  of  means.  I  had  a  case  I  think  only  yesterday 
morning  where  the  woman  had  means. 

1979.  That  must  be  comparatively  infrequent  ? — 
Yes. 

1980.  Do  you  also  find  cases  of  the  woman  in  whose 
favour  an  order  has  been  made  living  with  a  man  ? — 
I  do. 

1981.  So  that,  if  that  is  right,  the  tendency  seems 
to  be  by  means  of  these  separation  orders  that  you  get 


both  the  woman  and  the  man  living  what  I  may  describe 
as  an  immoral  life  ? — Often. 

1982.  Meaning  by  that  general  term  living  with 
somebody  to  whom  not  married.  It  seems  rather  as  if 
the  effect  of  these  orders  must  be  to  produce  that  state 
of  things  ? — I  am  afraid  in  a  rumber  of  instances  it 
does  so. 

1983.  In  the  case  of  a  young  man  or  woman,  if 
there  is  a  separation  order  made  in  favour  of  the  woman 
against  the  man,  in  the  ordinai-y  course  of  things, 
apparently,  speaking  from  your  experience, ,  both  of 
tlxem  would  continue  their  lives,  the  woman  living  with 
a  man,  and  the  man  living  with  a  woman  ? — I  am 
afraid  so. 

1984.  And  in  the  ordinary  course  both  of  them 
having  children  ? — Yes. 

1985.  That  seems  to  lead  to  this  state  of  things, 
that  you  have  by  means  of  these  orders  a  large  number 
of  people  living  in  adultery  and  a  large  number  of 
illegitimate  children  bom  ? — More  than  if  such  orders 
were  not  made  ? 

1986.  Than  if  there  had  not  been  such  orders  under 
this  Act  ? — I  do  not  think  that ;  they  woiild  go  away 
without  the  orders.  They  might  separate  themselves 
without  the  order,  and  there  would  be  just  the  same 
immorality. 

1987.  You  think  it  has  made  no  difference  ?  Do 
you  suggest  that  the  separation  orders  which  you  have 
power  to  grant  under  this  Act  have  made  no  difference 
in  the  respect  on  which  I  was  questiordng  you  just 
now  ? — I  really  cannot  tell.  I  should  think  on  the 
whole  that  they  had  had  a  beneficial  effect. 

1988.  A  beneficial  effect  in  what  relation  ?  It 
seems  to  me  difficult  to  understand  how  they  can  have 
had  a  beneficial  effect  so  far  as  would  affect  the  living 
in  adultery.  I  do  not  quite  understand  why  you 
suggest  they  should  have  had  a  beneficial  effect, 
because  it  seems  to  me  that  the  separation  order  which 
is  granted  results,  as  you  have  told  us,  in  both  the 
parties  living  in  adulteiy ;  it  only  seems  to  produce  a 
state  of  things  which  is  not  desii-able.  Is  that  not 
so  ? — Suppose  no  separation  order  were  made  :  then 
you  ask  what  the  state  of  things  would  be.  I  have 
a  difficulty  in  ascertaining  from  my  experience  what 
the  state  of  things  would  be  where  no  separation  order 
was  made,  where  both  parties  were  adulterous,  because 
the  case  would  not  come  before  me. 

1989.  No,  but  you  have  a  number  of  cases  which 
come  before  you  in  which  there  is  no  question  of  adultery  ? 
— Do  you  mean  persistent  cruelty  and  failure  to  main- 
tain, and  so  on  ? 

1990.  Yes,  cases  in  which  if  you  make  a  separation 
order,  an  order  for  maintenance  by  the  husband  of  the 
wife  and  children,  the  result  is  then  each  of  them  lives 
apart  and  then  the  general  i-un  is,  speaking  generally  of 
course,  that  each  of  them  then  after  this  lives  in 
adultei-y  ? — I  am  afraid  so. 

1991.  That  is  what  I  understood  you  to  say.  I  am 
suggesting  to  you  that  the  effect  of  granting  these 
separation  orders  must  be  to  produce  a  greater  number 
of  persons  who  then  live  in  adultery  ? — Perhaps  so. 

1992.  I  only  want  to  get  at  the  fact.  I  quite  under- 
stand your  saying,  and  I  quite  appreciate  your- 
observation,  that  some  of  them  would  ? — I  appreciate 
the  difficulty  you  have  put  me  into. 

1993.  It  is  not  a  difficulty  I  am  putting  you  into  : 
am  tiying  to  ascertain  the  facts.  I  want  to  get  the 
benefit  of  your  experience.  I  am  not  suggesting, it  is  a 
difficulty  for  you.  A  number  of  these  persons  no  doubt 
would  be  living  in  adultery  whether  you  had  the  power 
to  grant  separation  orders  or  not  ? — Yes. 

1991.  A  number  of  them  would?' — Yes. 

1995.  They  could  not  live  together,  or  for  some 
reason  or  other  chose  to  part.  That  would  be  the 
natural  result ;  biit  where  you  have  the  power  to  grant 
the  order  and  the  wife  receives  a  certain  amount  ol 
money  from  the  husband  jier  week,  then  comes  this 
difficulty  which  I  have  been  putting  to  you,  that  she 
lives  with  somebody  or  he  lives  with  somebody,  and 
that  that  follows  in  the  majority  of  cases,  or  in  a  great 
number  of  cases  from  the  order  that  is  made  P — 1  do  not 
think  in  the  majority,  but  it  does  follow. 

1996.  In  a  great  number  ? — In  a  number. 
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1997.  Then  if  a  workman  removes  from  the  district ; 
supposing  the  woman  obtained  an  order  to  pay  10s.  a 
week  against  him  and  he  moves  from  the  south  to  the 
north,  she  has  no  means  of  finding  out  where  he  has 
gone,  in  the  ordinary  course  ? — She  very  often  can 
ascertain.  How  she  does  it  I  do  not  know,  but  she 
often  ascertains  from  fellow- workmen,  and  so  on,  or  by 
knowing  the  particnlar  trade,  or  Calling,  she  manages 
to  ascertain  where  he  is  ^^l  some  strange  way,  and  I 
grant  a  summons.  Sometimes  she  cannot  ascertain, 
and  then  1  grant  a  warrant,  and  the  police  by  m;iking 
enquiries  find  out,  again  in  a  strange  way,  where  he  is. 

1998.  As  the  result  of  your-  experience  do  you  think 
that  generally  speaking  the  money  is  paid  by  the 
husband  ?  I  want  to  know  from  you.  I  thought  ex- 
perience showed  the  contrary,  that  generally  speaking 
he  does  not  keep  up  his  payments  ? — It  depends  very 
much  upon  the  man.  If  he  is  a  casual  labourer  at  the 
docks  he  does  not,  if  he  is  in  regular  employment,  as  a 
mechanic,  he  does. 

1999.  There  is  miTch  more  diffictdtj'  in  leaving  good 
employment  to  seek  another  job,  with  all  its  possi- 
bilities, chances  and  accidents  ? — Quite  so. 

"2000.  If  you  have  a  man  in  good  employment  in  that 
way  as  a  mechanic,  the  ordinary  coui'se  would  be  he 
keeps  on  at  his  employment,  or  if  he  leaves  that  em- 
ployment he  is  a  skilled  workman  and  they  can  generally 
find  out  where  he  has  gone  ? — Tes.  I  do  not  know  how 
they  find  it,  but  they  do. 

2001.  Of  coui'se  if  he  is  of  the  casual  laboxirer  de- 
scription the  chance  of  his  remaining  in  employment  is 
more  remote  ;  and  the  means  of  ascertaining  where  he 
has  gone  are  much  more  difiicult  ? — Tes,  because  he 
changes  his  name  and  disappears  in  the  wilderness  of  a 
lodging  house,  but  even  then  curiously  61iough  they 
manage  to  find  him.  He  haunts  his  district,  his  public- 
house  :  he  revolves  round  his  public-house  and  is  foupd. 

2002.  "With  regard  to  this  table  which  you  have 
given  at  the  end  of  your  proof,  can  you  give  us  any  idea 
of  the  proportion  of  orders  made  by  you  to  the  number 
of  applications  made  ? — I  am  afi-aid  I  cannot ;  we  keep 
no  note  of  the  applications.  It  wonld  be  mere  guess- 
work, but  I  should  say  perhaps  I  make  one  order  in 
three  having  regaa-d  to  the  applications.  A  great  many 
of  the  applications  on  the  investigation  I  make  when 
made  to  me,  turn  out  quite  hopeless.  There  is  no 
sufficient  persistent  cnielty  on  the  wonlan's  statement, 
or  no  sufficient  neglect  to  maintain,  on  her  own  statement. 
and  I  say  "  No  summons." 

2003.  These  orders  are  sometimes  applied  for  on 
very  slight  grounds  ? — Tes,  on  very  slight  ground.  I 
cross-examine  applicants  as  effectively  as  I  can  when 
they  come  for  a  summons  in  order  not  to  start  them 
on  litigation  which  must  fail. 

2004.  Very  often  a  fit  of  temper  ? — Very  often,  and 
very  often  in  the  first  year  of  marriage,  and  I  affect  to 
be  shocked  at  the  idea  of  young  people  being  separated, 
and  I  comfort  them  and  soothe  them  and  talk  about  the 
child  which  is  coming,  and  they  go  away  and  they  get 
over  it. 

2005.  Tou  do  find  that  an  attempt  by  you  at 
smoothing  over  the  difficulties  is  sometimes  successful  ? 
— Tes.  I  hope,  of  course  one  cannot  tell,  and  think  it 
is  successful.  I  say  how  unreasonable  her  suspicions 
are,  and  that  he  ought  to  be  sorry  he  has  used  that 
word  to  her,  and  he  says  in  his  rough  way  he  is  sorry, 
and  the  thing  is  smoothed  over  and  they  go  away. 

2006.  I  suppose  this  kind  of  thing  happens  more 
often  with  the  very  early  marriages? — Much  more 
often.  In  my  district  they  maiTy  very  young.  A 
carman  of  19  will  marry  a  worker  in  a  jam  factory 
of  18.  That  frequently  happens,  and,  of  course,  she  is 
not  taken  to  the  music  hall  as  often  as  she  used  to  go, 
and  reproaches  him,  and  he  stays  out  a  little  too  late 
and  is  reproached,  and  there  is  a  quarrel ;  and  that  has 
to  be  smoothed  over.  They  have  a  certain  traditional 
belief  in  the  police  magistrate  and  they  listen  well  to 
what  he  says.  I  think  we  are  able  to  do  a  great  deal  of 
peace-making  in  that  way — at  all  events,  we  try. 

2007.  Can  you  give  us  any  idea  of  the  population 
over  which  you  have  jurisdiction  .P  It  is  'rather  difficult 
to  arrive  at  anything  satisfactory? — I  have  three 
districts,  Southwark,  Bermondsey,  and  Rotherhithe.     I, 


am  soiTy  to  say  I  have  only  the  population  of  Ber- 
mondsey, which  is  130,760.  I  should  think  the 
pox^ulation  of  the  other  would  be  something  about  the 
same,  so  that  I  should  say  300,000  is  about  the  popula- 
tion of  the  district.  The  number  of  orders  m  ade  having 
regard  to  the  :!(Kt,000  people  is  not  very  great. 

2008.  That  is  really  what  I  wanted  to  anlve  at.  Is 
there  any  means  that  you  know  of  of  ascertaijiing  how 
many  of  that  population  would  be  of  the  working  class  ? 
—No. 

2009.  Southwark,  Bermondsey,  and  Rotherhithe,. 
mostly,  I  should  think  ? — Mostly  of  the  working  class.. 
Might  I  take  the  opportunity  of  saying  something  I 
should  like  to  have  said  when  the  Chairman  was. 
examining  me  on  that  point.  Witli  regard  to  the 
suggested  jurisdietiim  of  the  county  court  in  these 
cases,  there  is  a  class  above  the  labouring,  the  hand- 
working  class,  who  are  a  little  richer  than  they,  and  yet 
too  poor  to  go  to  the  Divorce  Court,  and  who  would 
shrink  from  going  to  a  police  court.  They  say,  "  I 
"  was  never  in  such  a  place  in  my  life,"  as  if  the  police 
court  was  Gehenna,  but  they  would  go  to  the  civil 
court,  the  county  court,  v/ith  their  matrimonial  disputes  ; 
they  wdidd  nbt  think  of  going  to  a  police  court — which 
is  an  argument  rather  in  favour  of  giving  jui'isdiction 
to  the  civil  court,  with  respect  to  that  class,  the  class, 
of  clerks,  &c. 

2010.  Police  courts  are  associated  in  their  minds; 
with  something  unpleasant  ? — Tes. 

2011.  It  is  in  a  good  many  people's  minds.  May  I 
ask  one  question  about  the  reports,  and  your  suggestion 
with  reference  to  the  reports.  I  do  not  quite  under- 
stand what  you  mean  by  the  suggested  clause.  Is  that 
to  be  imposed  in  the  ordinary  way  by  process  under  the 
Summary  Jurisdiction  Acts;  or  do  you  mean  the  court 
which  is  seized  of  the  matter  to  impose  the  fine  P — I 
mean  the  court  that  was  seized  of  the  matter,  which 
would  be  the  High  Court.,  the  Divorce  Court,  or  the 
county  court,  if  the  case  came  before  it. 

2012.  That  is' to  say,  if  I  follow  correctly  your  view, 
you  think  it  would  be  well  if  the  judge  who  was  trying 
the  case,  or  who  would  try  the  case,  who  was  presiding 
over  the  coui't,  should  have  the  power  to  inflict  by 
summary  means  a  fine  upon  the  responsible  person,  the 
person  who  is  responsible  for  the  conduct  of  the  news- 
paper, if  he  offends  against  decency  in  reporting'  the 
details  of  a  suit  ? — I  think  such  a  clause  would  have 
an  immediate  effect  in  this  way,  that  publishers  would 
be  able  to  say :  "  That  i-eport  must  not  be  published, 
"  and  it  cannot  be  p.ublished  bymy  rival  newspapers, 
"  because  they  will  get  into  trouble,"  and  they  will 
abstain  ;  as  they  abstain  at  present,  from  publishing' 
cases  unfit  for  publication,  so  they  would  abstain  from 
reporting  those  cases  which  this  clause  'would  say  were . 
unfit. 

2013.  Generally  speaking,  these  objectionable  details 
which  are  published  in  very  few  of  the  newspapers  are 
only  published  in  reference  to  what  are  called  society 
scandals,  aild  things  of  that  kind? — That  is  my -view. 
I  do  not  think  -with'  regard  to  the  poorer  classes  they 
are  often  published,  or  that  if  they  are  published  they 
are  read. 

2014.  It  is  just  in  that  class  of  case,  I  'understand, 
if  it  is  once  known  that  the  editor  would  be  fined  by 
the  court,  for  publishing  objectionable  details,  he  would 
have  no  difficulty  in  suppressing  what  any  reasonable 
being  would  know  ouM-lit  not  to  be  published  ? — It  is 
mere  speculation,  but  I  should  guess  that  he  would  be 
glad  to  have  that  pressiu-e  put  upon  him. 

2015.  To  i^ut  all  papers  on  the  same  level? — Te.s. 

2016.  And  to  prevent  the  one  who  wants  to  conduct 
his  paper  properly  from — in  order  to  compete  with  his 
neighboui- — having  recourse  to  objectionable  methods? 
— Tes,  that  is  my  view. 

2017.  {Mr.  Burt.)  I  understood  you  to  say  that 
drinking  is  diminishing  as  a  cause  of  applications  for 
divorce  P — My  impression,  from  my  e^cperience,  is  that 
there  is  not  so  much  drinking  as  there  used  to  be. 
The  cWarges  of  drunkenness  in  the  morning  are  nothing- 
like  so  numerous  as  when  I  was  first  appointed  a 
magistrate,  and  growing  up  there  is  a  yomig  generation 
amongst  whom  one  is  glad  to  see  numbers  of  men  who 
are  able   to  say  with   truth   that  they  are  absolutely 
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teetotallers  I  am  sorry  to  say,  to  be  quite  fair,  that 
other  faults  crop  up,  such  as  gambling,  to  take  the 
place  of  drink.  There  is  a  great  deal  of  gambling  in 
my  district,  which  causes  waste  of  money  and  other 
evils,  betting  and  gambling. 

2018.  Have  you  any  statistics  on  the  subject  of 
drinking  or  gambling  ? — I  have  not  come  prepared 
with  them.     I  am  sorry. 

2019.  I  see  in  the  table  you  have  given  it  is  under 
the  heading  of  "  Habitual  Drunkard  " — Tes. 

2020.  I  suppose  that  will  cover  nearly  all  the  oases 
arising  from  intemperance  which  come  befo/e  you  ? — 
I  am  afraid  I  do  not  quite  appreciate  youi'  question. 

2021.  In  the  table  you  have  given  numbers  under 
the  heading  of  "  Habitual  Drunkards  "  ? — Separations 
on  the  ground  of  habitual  drunkenness. 

"2022.  I  mean  I  suppose  there  are  a  good  many  cases 
which  come  before  you  that  would  not  come  under  the 
heading  of  "Habitual  Drunkards,"  and  yet  they  are 
due  to  intemperance  ? — Yes,  a  great  many. 

2023.  And  a  good  many  cases  arising  from 
intemperance  probably  come  before  you  ? — A  great 
many  indeed. 

2024.  {Mis.  Tennant. )Yoxi  say  a  woman  is  often  driven 
to  the  workhouse  as  the  result  of  a  separation  order. 
Can  you  explain  why  the  guardians  seem  able  to  recover 
the  alimony  more  successfully  than  the  woman  herself  ? 
— I  will  explain  in  a  moment.  The  guardians  have 
power  under  the  Vagrant  Act,  where  a  wife  and 
children  become  chargeable  to  the  rates  and  a,re  in  the 
workhouse,  to  have  the  husband  brought  up  for  punish- 
ment for  neglecting  to  maintain  his  wife  and  family, 
and  the  moment  she  goes  into  the  workhouse  she 
becomes  chargeable,  and  they  come  and  ask  me  for  a 
warrant,  which  is  granted.  He  is  brought  up  for 
neglecting  to  maintain  his  wife,  orfor  desei-tinghis  vrife, 
both  of  which  are  offences  under  the  Vagrant  Act,  and 
he  is  sent  to  gaol  for  the  violation  of  the  Vagrant  Act. 
If  at  the  same  time  there  are  aiTears  he  can  also  have  a 
summons  served  upon  him  for  the  an-ears,  and  also  be 
imprisoned  for  the  arrears. 

202.5.  I  do  not  know  if  there  is  enough  married 
women  labour  in  your  district  to  produce  many  cases 
under  section  61  of  the  Factory  Act,  the  section  which 
requires  a  certain  period  to  elapse  before  the  woman 
returns  to  work  after  child-birth? — I  should  think 
there  are  a  great  many.  They  are  very  much  employed 
in  sack-making  and  jam  factories  in  my  district.  There 
is  a  great  employment  of  female  labour,  and,  I  am  sorry 
to  say,  casual  labour,  where  they  take  them  on  like  dock 
laboiu-ers  at  the  gates,  the  first  who  come  a,re  taken 
on,  and  they  go  to  work  very  young  at  rmdesirable 
work. 

2026.  Can  you  recall  having  had  cases  under  that 
section,  i^roceeding  against  the  mother  for  returning  to 
work  ? — I  do  not  think  I  have  had  one  since  the  Act 
came  into  operation. 

2027.  {Sir  Lewis  Dihdin.)  Ton  take,  a  strong  view 
of  the  gravity  of  divorce  cases,  and  the  importance  of 
their  being  tried  before  the  most  competent  tribunal 
that  could  be  made  ? — That  just  expresses  my  view.  I 
think  they  are  exceedingly  serious,  both  for  the  parties 
and  for  the  C(  immunity. 

2028.  Torn-  view,  I  undei-stand,  is  that  with  existing 
tribunals,  if  there  is  to  be  a  local  coui't,  the  county 
court  is  the  best  ? — I  think  so. 

2029.  Have  you  had  before  y(3ur  mind  for  con- 
sideration an  idea  that  was  broached  here  a  day  or  two 
ago  by  Mr.  Justice  Bargrave  Deane,  of  anunging  local 
courts  from  the  High  Court,  either  by  one  of  the 
existing  judges,  or  an  additional  judge  appointed  of 
the  High  Court,  the  Probate  Division,  going  down  to 
a  certain  n\nnber  of  centres  and  hearing  cases  locally, 
with  proper  arrangement  of  fees,  and  so  on,  to 
make  it  cheap  ? — I  should  have  thought  perhaps  the 
ordinary  circuit  judges,  who  go  a  good  deal  over 
England,  could  deal  with  the  divorce  cases  as  soon  as 
sending  a  judge  down. 

2030.  The  difference  is  this :  the  ordinary  judge  of 
the  King's  Bench  Division  has  no  divorce  experience. 
I  think  Mr.  Justice  Deane's  proposal  was  based  on  a 
special  knowledge  being  required,  and  experience,  and  so 
on,  in  this  particular  kind  of  work.     What  I  wanted  to 


put  to  you  was  whether  you  had  considered  that  idea, 
and,  if  so,  what  was  your  opinion  about  it  .'■ — I  am  afraid 
I  have  not  considered  that  idea  :  it  is  rather  beyond 
my  province.  I  have  not  to  deal  with  what  I  may  call 
High  Court  divorce,  I  am  merely  thinking  of  the 
poor  divorce. 

2031.  It  was  a  suggested  means  of  meeting  the 
demand  for  local  com-ts  to  deal  with  poor  cases  ? — That 
a  special  Divorce  Court  judge  should  go  to  particular 
local  centres  ? 

2032.  That  one  of  the  Divorce  Court  judges,  which 
might  entail  the  appointment  of  additional  judges, 
should  deal  with  the  matter  on  account  of  its  great 
importance  F — The  distance  from  the  applicant's  home 
and  that  centre,  I  expect,  would  generally  be  found  to 
be  greater  than  the  distance  from  the  applicant's  home 
to  the  nearest  county  coui-t. 

2033.  Tes,  there  is  that ;  but  short  of  that  do  you 
see  any  objection  to  that  plan  ■' — None  whatever,  the 
best  tribunal  that  could  be  provided,  I  say,  for  the 
money,  I  mean,  of  course,  for  the  fees. 

2034.  Tour  view  is  that  the  best  tribunal  that  can 
be  provided  cannot  be  too  good  for  such  an  important 
matter  ? — That  is  precisely  my  view.  I  wish  everybody 
who  sues  for  a  divorce  to  go  to  the  High  Court  if  they 
can,  but  they  cannot. 

2035.  Ton  have  suggested  that  there  should  be  one 
county  court  in  London  especially  concerned  with 
divorce  ? — It  seems  to  me  that  would  be  desii-able. 

2036.  I  just  want  to  ask  you  in  passing — I  do  not 
want  to  labour'  it — what  would  be  the  advantage  of 
that  special  court  over  the  Divorce  Court  in  the  High 
Court  in  London — for  London  purposes  ? — I  suppose 
the  High  Court  would  not  hear  the  parties  in  person. 

2037.  Tes  ? — I  was  not  aware  of  that. 

2038.  Lord  Gorell  knows  there  is  no  objection  to 
parties  appearing  in  person  in  the  Divorce  Court  ? 

{Chairman.)  None,  whatever.  I  think  I  said  the 
other  day  I  foimd  some  of  these  parties  in  person 
in  forma  pauperis  did  their  cases  much  quicker  than  a 
counsel,  but  that  was  not  opposed  cases.  If  opposed, 
they  are  of  interminable  length. 

2039.  {Sir  Lewis  Dihdin.)  Possibly  the  question  of 
fees  and  expense  could  be  met  (I  think  we  all  ai^pre- 
ciate  that  is  a  very  serious  point,  as  to  the  expense 
of  proceedings  for  the  poor),  and  supposing  that  diffi- 
culty were  met,  the  com't  in  London  would  deal  with 
London  cases,  at  any  rate,  as  well  as  a  special  county 
cotu't  in  London? — Tes.  certainly.  Might  I  say  one 
word  about  expenses.  The  expenses  of  proceedings  in 
the  police  court  in  London  are  very  trifling.  The  woman 
pays  2s.  for  the  summons.  She  is  not  compelled  to 
pay  that  if  we  like  to  remit  it,  as  we  do.  Then  there 
are  2s.  for  the  order,  so  that  the  costs  are  4s.,  but  the 
people  are  in  such  a  state  that  they  can  scarcely  pay 
any  larger  sum  in  my  district. 

204U.  I  want  to  ask  you  a  little  more  at  length 
about  separation  orders  and  magistrates'  courts.  With 
regard  to  the  cormty  couit,  I  think  your  view  is,  that  not 
only  in  the  county  court,  but  in  any  local  coui't,  there 
would  be  veiy  serious  danger  of  collusion  between  the 
parties  ? — I  think  so. 

2041.  I  suppose  it  is  possible,  is  it  not,  to  make 
divorce  too  easy  ? — I  should  be  afraid  so. 

2042.  It  might  have  the  effect  of  encouraging 
what  I  think  you  call  experimental  marriages  ? — I 
think  it  would,  indeed.  I  think  the  young  people 
would  say :  "  We  marry,  and  we  can  get  out  of  it  if 
we  do  not  like  it,"  which  would  be  a  teiTible  evil  in 
this  country. 

2u43.  That  would  have  a  demoralising  effect  on 
society?— I  think  we  have  derived  great  advantages 
from  what  I  may  call  the  firmness  of  the  marriage  tie 
in  England,  and  I  should  be  sorry  to  see  it  weakened. 

2044.  Is  it  your  experience  that  the  poorer  classes 
are  not  at  present  at  all  indifferent  to  the  binding 
natm-e  of  the  maiTiage  tie  ?— My  experience,  I  am  glad 
to  say,  is  that  they  are  b^  no  means  indifferent.  There 
is  a  very  wide  distinction  between  a  certain  set  of 
society  and  the  poorer  classes  in  that  respect. 

2045.  I  want  to  ask  you  about  separation  orders. 
I  think  there  are  about  7,000  granted  in  the  year  ?— 
I  believe  so. 
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2046.  I  suppose  it  would  be  altogether  inaccurate 
to  regard  those  as  all  oases  of  what  I  may  call  potential 
divorce  ? — Quite. 

2047.  I  suppose  there  are  a  great  many  cases  that, 
at  any  rate,  under  any  view  of  the  law  you  would  he 
in  favour  of,  should  never  he  divorces  at  all  ? — A  great 
many. 

2048.  With  regard  to  the  orders  that  you  make 
yourseK ;  would  it  he  right  to  say  a  small  propoi'tion 
of  them  are  only  cases  where,  if  you  had  the  power  to 
divorce,  you  would  gi'ant  divorce  ? — Yes,  I  think  so. 

2049.  I  think  you  have  told  us  that  applications 
are  often  made,  especially  by  yoiing  married  people,  in 
a  very  hasty  way  ? — Very  hasty,  and  I  often  have  the 
case,  where  1  plainly  discern,  after  cross-examining  the 
applicant,  that  she  herself  is  more  or  less  satisfied  with 
her  husband ;  but  she  is  put  up  by  her  parents,  who 
are  dissatisfied  with  him,  to  complain  of  very  trifling 
grievances. 

2060.  In  those  cases,  I  suppose,  the  efforts  which 
you  have  described  yoiu-self  as  making,  as  a  magistrate, 
towards  reconciliation,  aj-e  generally  successful  ? — I  am 
happy  to  say  very  often. 

20.51.  It  would  be  a  miserable  thing  in  a  case  like 
that  if  the  parties  were  divorced  ? — I  think  so,  and 
that  is  why  I  am  so  anxious  that  divorce  cases  should 
be  thoroughly  investigated  by  the  tribunal  before 
which  they  come. 

2052.  In  these  cases  for  separation  orders  coming 
now  before  the  magistrates — I  am  speaking  of  magis- 
trates like  yourself,  metropolitan  magistrates  or  stipen- 
diaries— the  poor  treat  you  very  much  as  their  adviser 
and  friend? — Tes,  I  think  so.  I  do  not  think  they 
stand  in  any  kind  of  awe  of  us,  and  we  are  all  "hail 
fellow,  well  met,"  if  I  may  say  so. 

2053.  Is  it  not  true  they  come  genei-ally  to  you  with 
their  troubles,  not  only  matrimonial  troubles,  but  in 
their  troubles  generally? — They  ask  us  all  kinds  of 
questions.  My  business  in  the  morning  is  to  answer 
all  kinds  of  questions  that  have  little  to  do  with  the 
criminal  law,  but  a  tradition  has  grown  up  with  them 
that  they  should  get  advice  from  the  police  courts  and 
the  police  magistrates.  Whether  you  are  competent 
to  give  the  advice  you  are  asked  to  give  is  another 
matter,  but  we  give  it  to  the  best  of  our  ability. 

2054.  In  your  opinion  is  that  not  a  very  useful 
function  towards  the  poorer  classes ;  I  do  not  mean 
your  own  work  personally,  but  in  yom-  experience  ? — I 
should  think  so. 

2055.  Does  not  the  fact  that  the  magistrate  is  so 
trusted  give  him,  first  of  all,  a  very  special  knowledge  of 
the  class  we  are  speaking  of;  and,  secondly,  a  vei-y 
special  influence  with  them  ? — I  think  so. 

2056.  Would  you  be  in  favour  of  the  removal  of 
the  whole  of  that  jiirisdiction  from  the  magistrate  to 
the  county  court  ? — Well,  theoretically,  I  think  I  ought 
to  say  yes  to  that,  that  the  whole  jurisdiction  had  better 
go 

2057.  But   practically  ? — But    practically,   perhaps 

not. 

2058.  To  the  county  court  judge,  from  the  nature 
of  his  work  ? — 1  may  say  we  have  been  given  this 
jurisdiction  by  Act  of  Parliament.  We  have  exercised 
it  for  a  considerable  time,  and  I  think  it  would  be 
perhaps  a  break,  and  might  have  disadvantages,  if  the 
whole  was  taken  from  us  and  given  to  the  county  court 
judges. 

2059.  The  county  court  judge,  from  the  natm-e  of 
his  work,  does  not  come  so  much  in  contact  with  the 
intimate  affairs  of  the  poor  as  the  metropolitan  police 
magistrate? — I  once  frequently  sat  as  county  court 
judge,  and  I  do  not  think  he  does,  quite  so  much. 

2060.  You  have  told  us  you  think  in  some  cases 
divorce  would  be  desirable  rather  than  separation,  some 
of  the  cases  of  desertion  which  come  before  you  in  the 
police  court.  The  case  that  was  put  to  you,  I  think 
by  the  Chairman,  was  a  case  where  the  parties  had 
only  beto  separated  a  few  days,  and  the  wife  in  her 
fit  or  feeling  of  jealousy  had  come,  when  the  husband 
had  crone  away,  and  said :  "  I  want  a  separation  order," 
and  I  think  you  pointed  out  how  difficult  it  was  always 
to  refuse  a  separation  order,  although  you  knew  that 
the  desertion  had  been  of  a  very  brief  duration  ? — Yes. 
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2061.  In  a  case  like  that  would  it  not  be  an  extra- 
ordinary thing  to  grant  a  divorce  on  that  application  P 
—Yes. 

{Chairman.)  1  do  not  think  I  made  any  such 
suggestion. 

{Sir  Lewis  Dibdin.)  I  am  not  suggesting  you  had. 
{Chairman.)  You  said  I  put  that  case. 

2062.  {Sir  Lewis  Dibdin.)  You  put  the  circum- 
stances. You  do  not  understand  me  to  suggest  that 
Lord  Gorell  thinks  that  would  be  a  case  for  divorce  I 
am  quite  sure  he  does  not  ? — No. 

2063.  But  those  are  the  circumstances  you,  or  Lord 
Gorell  and  you  between  you,  framed.  In  a  case  like 
that  would  that  be  a  case  for  divorce  ? — I  think  not. 

2064.  That  is  another  instance  where  a  separation 
order  is  granted  in  your  view  inevitably,  and  yet  it  is 
not  a  case  for  divoi-ce  at  all  ? — Yes. 

2065.  You  have  dealt  with  the  case  of  the  imprison- 
ment of  the  husband  where  he  does  not  pay  the 
maintenance  allowance,  and  that  is  one  of  the  hard 
cases,  is  it  not,  which,  if  persisted  in,  makes  you  think 
that  divorce  would  be  better  in  some  cases  ? — Yes. 

2066.  I  daresay  it  is  my  ignorance  of  the  practice, 
but  I  want  to  ask  you  how  would  divorce  mend  that 
state  of  things.  Let  me  put  the  case  that  is  in  my 
mind.  Here  is  a  wife  with  a  family  of  children,  and  a 
separation  order  has  been  obtained  with  an  allowance 
for  maintenance ;  the  maintenance  is  not  paid,  and  the 
husband  is  imprisoned,  and  that  state  of  things  follows 
which  you  have  described.  How  would  a  divorce  mend 
the  position  of  the  wife  there  ? — She  would  be  able  to 
maiTy  again. 

2067.  Is  that  all?  Is  that  what  is  in  your  mind 
as  the  remedy  ? — I  am  afraid,  on  the  wife's  part,  that  is 
the  only  remedy. 

2068.  Do  you  think,  as  a  practical  matter,  that  it 
would  be  very  likely  that  a  woman  having  a  large 
family  by  her  husband,  and  having  got  rid  of  her 
husband,  would  readily  find  another  man  willing,  for 
the  sake  of  having  her  as  his  wife,  to  take  on  the 
family  too  ?  Is  that  the  sort  of  case  that  frequently 
arises  among  the  poor  ? — Not  frequently — occasionally. 
I  have  often  found  a  widower  with  three  children  mairy 
a  widow  with  thi-ee. 

2069.  There  there  is  a  certain  amount  of  equivalent 
shall  I  say.  Do  you  think  it  is  a  case  that  woxdd  fre- 
quently OCCIU-,  that  a  woman  so  left  would  find  her 
family  no  obstacle  to  getting  another  husband  ? — If 
she  was  a  capable  working  woman  who  had  an  income, 
and  many  of  them  do  work,  with  children  especially, 
as  their  children  come  off  their  hands  I  think  she  might 
often  marry  again. 

2070.  You  have  told  us  after  these  separation  orders 
are  granted  it  is  your  experience  that  the  parties  often 
come  together  again  ? — Yes.  May  I  say  that  I  have 
several  times  made  a  second  separation  order  between 
the  same  parties. 

2071.  Showing  they  come  together  again  in  the 
interval  ? — Yes. 

2072.  In  those  cases  where  they  come  together 
again  in  the  interval,  that  would  be  practically  impos- 
sible if  there  had  been  a  divorce  ? — I  suppose  they 
could  come  together  again. 

2073.  Marry  again  ? — Yes. 

2074.  Except  in  that  very  unusual  event  the  oppor- 
tunity of  reconciliation  would  be  gone  ? — Yes. 

2076.  I  gather  from  the  answers  you  made  to  my 
friend  Mr.  Isaacs,  that  it  is  not  on  the  whole  your  view 
that  separation  orders  to  a  large  extent  increase  im- 
morality?— I  have  the  greatest  diflSculty,  as  I  had 
with  Mr.  Isaacs,  in  dealing  with  that,  because  it  is  so  . 
hard  to  judge  of  the  morality  of  the  district. 

2076.  May  I  take   it  that  in  the  very  poor  class, 

which  I  think  you  have  very  largely  to  do  with ? — 

Yes.' 

2077.  The  question  of  divorce  would  not  loom  very 
large  ?  I  mean  if  a  man  and  wife  wanted  to  separate 
and  form  new  connections,  they  would  form  them  ? — 
Yes,  and  yet  marriage  goes  for  much  with  the  poorer 
classes.  You  would  be  surprised  if  you  were  brought 
more  into  contact  with  them,  or  as  much  as  I  am,  how 
much  they  think  of  •  the  married  woman  as  opposed  to 
the  woman  who  is  living  with  somebody  else. 
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2078.  That  is  wliat  you  have  told  me  before,  and 
it  agrees  with  what  I  have  heard  otherwise.  Those  are 
not  quite  the  people  as  a  rule  who  get  these  separation 
orders.  F  —  The  separation  orders  are  got  by  very 
respectable  people,  with  great  regard  to  their  marriage 
tie,  and  yet  they  come.  A  respectable  man  and  a 
respectable  woman  will  both  come  and  get  separation 
orders. 

2079.,  May  I  take  it  that  the  result  of  youi-  evidence 
as  a  whole  is  that  you  would  not  be  in  favoui-  of  making 
it  very  easy  to  get  divorce,  but  you  would  be  very  much 
in  favour  of  such  a  procedure  as  would  prevent  lack  of 
means  and  poverty  being  any  bar  to  divorce  ? — That 
very  much  expresses  my  view. 

2080.  I  want  to  ask  you  a  question  about  the  news- 
papers. You  surprise  me  by  saying  that  the  very  poor 
do  not  read  the  papers.     Does  that  apply  to  Sunday 

■  papers  ?  Do  they  not  read  Sunday  papers  ? — I  really 
do  not  know.  I  had  in  my  mind  the  yoimg,  and  I  do 
not  think  the  young  in  any  class  read  newspapers 
much,  and  I  do  not  think  in  the  poorer  class  they  read 
them  at  all,  but  it  is  mere  guess-work. 

2081.  By  "  reading  "  you  do  not  mean  the  buying 
of  the  evening  paper  for  the  betting  ? — They  do  that. 

2082.  And  Sunday  papers  :  do  they  not  read  the 
Sunday  papers  ?  I  do  not  want  to  press  you  ? — I  would 
answer  at  once  if  I  could,  but  I  cannot,  because  I  do 
not  know. 

2083.  You  are  aware,  are  you  not,  that  although  the 

-  bulk  of  the  Press  is  entirely,  if  I  may  say  so,  blameless 
in  this  matter,  there  are  papers,  and  1  think  1  am  right 
in   saying    expecially   Sunday   papers,   which   make   a 

-  particular  featui'e  of  stories  from  the  Divorce  Court  ? 
I  think  1  am  quoting  the  heading  of  an  article  that 
appears  in  one  of  the  Sunday  papers  ? — I  do  not  happen 
to  see  those  papers,  but  I  believe  there  are  siich. 

2084.  Does  it  occur  to  you  that  such  a  fox-m  of 
publication,  a  sort  of  tit-bits  out  of  the  Divorce  Court, 
is  likely  to  be  detrimental  to  public  morals  ? — I  feel 
perfectly  sui-e  of  it.  If  I  might  express  myself  so 
strongly,  1  should  say  that  it  suggests  to  the  younger 
classes  the  damnable  doctrine  of  "  Others  do  it." 

2085.  Is  there  not  a  very  great  difficulty  in  the  way 
of  the  Press  in  stopping  that  kind  of  thing  unless  it  is 
made  illegal  and  stopped  altogether  ?  I  mean  in  the 
condition  of  competitiou  of  one  paper  with  another, 
is  it  not  extremely  difficult  for  a  newspaper  which  does 
not  of  itseK  desire  to  pander  to  low  tastes,  unless  it  was 
made  illegal  ? — I  think  many  newspapers  would  be  glad 
of  a  kind  of  prohibition  of  that  sort. 

2086.  (Judge  Tindal  Atkinson.)  I  understand  in 
cases  where  there  is  persistent  desertion  on  the  part  of 
the  man,  and  where  he  does  not  maintain  his  wife  under 
an  order  of  separation,  you  think  divorce  would  be 
better  ? — Yes. 

2087.  It  is  put  to  you  that  women  with  several 
children  would  not  be  likely  to  find  another  husband. 
In  your  experience  as  the  children  grow  up  they  become 
a  soui-ce  of  profit  to  the  parents  in  going  out  and 
getting  work  and  contriliuting  to  the  common  fund  ? — 
They  do,  indeed.  I  am  sony  to  say  in  my  district  they 
are  put  at  an  early  age  to  unskilled  employment. 

2088.  Which,  no  doubt,  is  a  misfortune,  but  still 
that  is  the  case,  that  children  when  they  get  to  be 
16  or  17  years  of  age  become  a  source  of  profit  to  the 
parents  ? — They  do,  and  often  they  are  very  good  to 
their  parents.  They  take  a  pride  in  bringing  home  to 
their  mother  their  wages,  a,nd  they  are  very  sentimental 
about  it,  and  very  good,  often  excellent  children  to 
their  parents. 

2089.  If  you  can  get  the  Treasuiy  to  supply  a 
sufficient  number  of  High  Court  judges  to  do  the 
divorce  work  for  all  the  poor  people  in  this  country  it 
would  be  a  thing  highly  desirable  to  be  accomplished, 
would  it  not  it — The  hypothesis  is  so  difficult ! 

2090.  I  mean  in  respect  of  the  poor,  not  in  respect 
of  the  taxpayers  ? — 1  think  it  would  be. 

2091.  There  is  another  thing  I  want  to  ask  you 
upon  that  question.  Is  it  not  a  very  considerable 
difficulty  for  witnesses  who  belong  to  the  working 
classes  to  go  any  great  distance  from-  where  they  are 
doing  their  work,  and  to  be  kept  perhaps  two  or  three 
days,  to  keep  their  work  together,  that  they  would  lose 


by  it  F — Yes.     In  my  district  they  could  not  afford  to 
spend  two  or  three  days  about  a  case. 

2092.  Would  it  be  a  very  sei-ious  thing  for  those 
workmen  or  those  people  who  would  have  to  be  witnesses, 
to  travel  25,  50,  or  even  100  miles  to  give  evidence  in 
a  divorce  case  ? — It  would  be  practically  impossible, 
I  think.  My  experience  is  metropolitan,  where  they 
could  easily  move  by  a  penny  ti-am  about  the  Metro- 
polis.    About  the  country  1  should  not  like  to  say. 

2093.  They  could  not  do  it  ?-— I  should  think  they 
could  not  do  it. 

2094.  "V\  ith  reference  to  a  county  coui-t  judge  being 
appointed  to  do  the  divorce  business  in  London  amongst 
the  poorer  classes,  would  there  be  any  necessity  for 
him  to  sit  in  any  particular  place  ?  Could  he  not 
travel  from  one  coimty  court  to  another  in  the  different 
metropolitan  districts,  and  be  within  the  reach  of  the 
people  ?  Do  you  see  any  difficulty  in  that  ? — Do  you 
mean  in  addition  to  the  ordinary  judge  of  the  particular 
court.s  F 

2095.  Take  it  you  appoint  one  county  court  judge 
to  do  the  divorce  v/ork  in  London  ? — Yes. 

2096.  There  are  a  certain  number  of  metropolitan 
districts  ? — Yes. 

2097.  In  which  there  are  a  i.ei-tain  number  of 
courts .'' — Yes. 

2098.  Or  a  sufficient  court  could  be  provided. 
Would  there  be  any  difficulty  in  this  metropohtau 
divorce  judge  travelling  into  every  metropolitan  district 
and  administeiittg  justice  in  the  district  ? — If  the  ooui-t 
is  vacant  for  him  to  sit  at  the  right  time. 

2099.  All  that  would  be  necessai-y  would  be  a  place 
for  him  to  sit,  and  provided  a  place  to  sit,  he  could 
administer  divorce  justice  in  every  metropolitan  district 
in  London  ? — That  would  be  a  great  improvement  on 
my  -suggestion,  subject  to  this  :  you  would  probably 
have  advocates,  in  cases  that  would  caiiy  advocates, 
experienced  in  divorce  in  the  central  county  court  for 
divorce  which  you  would  not  have  in  the  ordinary 
county  court. 

2100.  I  think  you  would  find  those  advocates  would 
travel  with  the  judge  and  go  to  his  courts  ? — Yery 
possibly. 

2101.  You  say  if  jou  give  facilities  for  divorce  that 
that  increases  the  chances  of  collusion  ? — Yes. 

2102.  And  also  may  have  the  effect  of  producing 
what  you  call  experimental  marriages  ? — Yes. 

2103.  Would  not  that  be  precisely  the  same  if  those 
cases  were  tried  before  a  High  Court  judge  as  well  as 
in  a  county  court  ? — Yes — I  must  answer,  yes. 

2104.  As  regards  collusion,  you  say  you  have  no 
doubt  you  know  there  are  cases  before  you  in  which 
there  is  collusion  ? — Yes. 

2105.  Do  you  find  it  extremely  difficult  to  detect  ? 
— Extremely  difficult  to  detect. 

2106.  It  is  almost  impossible  for  anybody  to  detect 
except  from  outside  information? — I  am  not  quite 
prepared  to  say  that.  A  rigorous  examination  of  the 
parties  will  generally  disclose  it.  As  to  the  poor 
people,  they  are  frank  in  a  way,  and  rather  undesigning, 
and  I  think  it  covild  be  got  from  the  people  themselves 
when  possibly  there  might  be  more  difficulty  in  getting 
at  it  if  advocates  were  engaged  in  a  case. 

2107.  Do  you  think  a  county  court  judge  might  be 
as  capable  as  yourself  in  getting  at  those  cases  of 
collusion  ? — I  should  think  so,  quite. 

(Sir  Lewis  Bibdin.)  With  the  same  experience. 

2108.  (Judge  Tindal  Atkinson.)  Then  with  regard  to 
experience,  I  suppose  after  a  certain  time  each  county 
com-t  judge  in  his  district  trying  divorce  cases  would 
get  experience  of  divorce  business  ? — Yes. 

2109.  And  would  be  equally  capable  in  regard  to 
trying  divorce  cases,  but  not  perhaps  to  the  same 
extent  in  disposing  of  the  business  as  a  High  Court 
judge  ? 

(Chairman.)  Are  we  not  rather  getting  upon  a 
matter  of  argument  than  upon  a  fact  to  which  the 
witness  can  speak  ? 

2110.  (Judge  Tindal  Atkinson.)  Perhaps.  Do  you 
find  with  reference  to  these,  separation  orders  that  the 
summons  is  very  often  sufficient  to  bring  the  man  to 
his  senses  ?  They  do  not  come  to  the  court  P — Yes, 
a   certain  number  of   summonses   are   issued  that  we 
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hear  no  more  of,  and  the  answer  when  called   on  is 
"  No  parties." 

2111.  (Mr.  Brierley.)  Do  you  find  that  in  the  case 
of  desertion  chiefly  ? — More  in  desertion. 

2112.  That  when  yon  grant  a  summons  for  deser- 
tion you  very  often  hear  no  more  about  it  ? — Very 
often  you  hear  no  more  about  it. 

2113.  The  inference  being  that  the  husband  has 
been  brought  up  sharp  by  the  summons  and  has 
retiu-ned  ? — Yes. 

2111.  You  have  held  your  present  office  long  enough 
to  have  had  some  experience  of  the  state  of  things 
existing  before  the  Act  of  1895  ?— Yes. 

2115.-  At  that  time  you  only  had  power  to  grant  a 
separation  in  cases  of  aggravated  assault,  and  to  grant 
a  maintenance  order  in  cases  of  desertion  ? — That 
was  so. 

2116.  Is  there  any  special  advantage  in  a  sepai-ation 
order  being  granted  in  a  case  of  desei-tion  not  accom- 
panied by  cruelty  ?  It  is  rather  a  large  power  for  this 
court  of  summary  jiu-isdiction  to  possess,  because  it  is 
very  much  a  matter  for  the  High  Coui-t  ? — Yes. 

2117  It  is  a  power  to  grant  a  judicial  sepaiution 
in  the  case  of  desertion,  however  short,  whereas  the 
High  Com-t  only  possesses  it  in  cases  of  desertion  of 
two  years  ? — Yes. 

2118.  Is  there  any  reason  why  the  courts  of  sum- 
mary jm-isdiction  should  possess  that  power  ? — It 
brings  about  the  return  of  the  husband. 

2119.  Does  it?  Does  not  the  fact  of  granting  the 
sepai-ation  rather  do  away  with  the  chances  of  the 
return  of  the  husband  as  compared  with  the  granting 
of  a  maintenance  order  ? — Given  through  the  power 
in  the  Act. 

2120.  You  had  the  power,  dm-ing  the  first  three 
years  of  your  term  as  a  magistrate,  of  gi-auting  a 
maintenance  order  only,  without  granting  a  separation 
order,  in  the  case  of  desertion.  Do  you  feel  that  any 
advantage  has  accrued  to  you  in  beiagable  to  grant 
a  separation  in  addition  to  an  order  for  maintenance  ? 
— I  do  not  think  I  do. 

2121.  You  did  suggest  that  you  thought  the  word 
"  persistent "  ought  to  be  struck  out,  or  that  it  would 
be  advisable  for  it  to  be  struck  out  ? — For  some  other 
word  to  be  put  in.  My  difficulty  is  in  saying  what  is 
persistent  cinielty. 

2122.  Is  it  not  possible,  unless  you  had  some  word 
of  that  kiud,  that  these  orders  might  be  granted  on 
even  more  trivial  grounds,  I  do  not  say  by  you,  of 
course,  than  they  perhaps  are  by  some  of  the  magis- 
trates in  the  country  ? — ^Very  likely. 

2123.  I  do  not  say  it  would  make  a  difference  to 
you,  but  it  might  lead  to  separations  being  granted  on 
still  more  trivial  grounds  than  they  are  sometimes  at 
present  ? — I  am  afraid  so. 

2124.  Assuming  the  jvmsdiction  in  divorce  to  be 
extended  to  the  county  cotu'ts,  whether  the  law  remains 
the  same  as  at  present  or  is  altered,  you  think  there 
would  be  the  necessity  still  for  retaining  the  present 
jurisdiction  of  coui-ts  of  summary  jurisdiction  ? — I 
think  perhaps  it  would  be  better. 

2126.  You  find  that  there  are  many  persons  who 
apply  for  these  separation  orders,  who  would  not  be 
able  even  to  avail  themselves  of  the  county  court,  on 
thegroucnd  of  lack  of  means  ? — In  my  district  that  is.so. 

2126.  Do  you  not  find  a  good  many  women  are 
absolutely  without  even  the  means  of  taking  out  a 
summons  in  the  police  court .'' — I  do. 

2127.  And  you  have  to  grant  them  free  ? — I 
frequently  do. 

2128.  Still  you  are  in  favour,  at  least,  I  understood 
you  were  in  favour  of  a  separation  order  being  granted 
in  the  fii'st  place  for  a  limited  time  ? — Yes. 

2129.  Whether  it  be  three  or  six  months.  That 
would  enable  the  ■wife  to  attempt  to  obtain  the  means  of 
proceeding  in  the  county  court  ? — Yes,  I  think  that 
would  be  a  most  desirable  change. 

2130.  It  would  enable  her,  at  any  i-ate,  to  collect 
the  means  of  proceeding  in  the  county  court,  or,  if  not, 


on  coming  again  to  the  court  of  summary  jurisdiction 
and  showing  fresh  grounds,  for  the  continuance  of  the 
order  ? — Yes,  or  making  it  up  with  her  husband. 

2131.  Which  you  agree  ocoui's  very  frequently  P — 
Very  frequently. 

2132.  With  regard  to  extending  the  jurisdiction  to 
the  county  courts,  do  you  find  that  husbands  often 
apply  to  you  for  relief  against  their  wives  which  you 
find  you  are  not  able  to  give  them  ? — Very  often. 

2133.  They,  of  c(jurse,  have  no  rights  except  in  the 
case  of  habitual  drunkenness  ? — None. 

2134.  That  you  find  a  matter  very  difiicult  of  proof  ? 
— It  would  delay  the  Commission,  but  I  had  an  appli- 
cation made  by  a  husband  yesterday  morning  of  rather 
a  strange  kind,  complaining  of  the  language  used  to 
him  by  his  wife.  He  repeated  the  language.  It  would 
be  impossible  to  repeat  it  here,  and  I  had  no  doubt 
whatever  she  used  those  words  to  him,  and  he  said,  "  It 
"  is  intolerable  ;  I  must  strike.'"  I  said,  "  No,  you  must 
"  not  do  anything  of  the  sort."  He  said  he  was  a 
teetotaller  and  a  life  abstainer.  Not  only  did  she  use 
that  language  which  he  repeated  to  me,  and  it  is  obscene 
to  the  last  degree,  but  the  man-ied  daughter  was  incited 
by  her  to  speak  in  the  same  terms,  and  he  repeated  the 
words  used  by  the  mairied  daughter.  I  cannot  describe 
to  you  how  bad  they  were.  What  could  he  do  ?  I 
said,  "  I  can  give  you  no  redress."  He  said,  "  I  know  I 
"  shall  strike  her  and  be  brought  before  you."  I  said, 
"  Do  not  do  that,"  and  we  parted. 

2135.  I  do  not  know  that  those  are  circumstances 
which  would  entitle  him  to  go  to  the  Divorce  Com-t, 
but  I  leather  meant,  are  there  not  a  good  many  cases 
where  the  husbands  apply  to  see  if  they  can  get  any 
relief  in  cases  where  they  might  be  able  to  apply  to  the 
Divorce  Court  if  they  were  able  to  do  so.** — Yes,  in 
many  cases. 

2136.  {Chairman.)  There  are  one  or  two  points 
your  examination  has  suggested  which  I  would  like  to 
ask  you  about.  In  the  table  of  statistics  you  give  your 
total  cases  for  1905  as  113,  and  the  total  cases  for  1909 
as  62  ;  that  is  less  than  half  ? — Yes. 

2137.  It  seems  to  me  that  it  is  a  more  or  less 
diminishing  figure  ? — Yes.  > 

2138.  Have  you  any  explanation  to  offer  for  that,  as 
to  why  you  think  that  very  large  diminution  has  taken 
place  ? — Yes.  The  magistrates  in  that  time  have 
changed,  and  magistrates  take  different  views  about 
the  application  of  this  Act  of  Parliament.  For  one 
period  of  the  time  Mr.  Chapman,  my  present  colleague, 
was  the  magistrate,  who  takes,  if  I  may  say  so,  a 
chivalrous  view  of  it  with  regard  to  the  applicants.  At 
another  time  Mr.'  Baggallay,  who  takes  a  somewhat 
sterner  view,  succeeded  him,  and  I  have  been  there 
with  both  of  them,  first  with  Mr.  Chapman  and  then 
with  Mr.  Baggallay,  and  now  again  with  Mr.  Chapman, 
who  has  returned  to  me  as  my  colleague,  and  my  view 
is  rather  sterner  than  that  taken  by  Mr.  Chapman,  and 
I  think  the  difference  in  the  magistrates  more  than 
anything  else  accounts  for  the  difference  in  the  figures. 

2139.  For  instance,  in  1907  the  figm-e  was  124,  and 
in  1908  it  was  86  ? — Yes.  Alterations  in  trade  rather 
affect  the  figures,  but  I  think  the  main  difference  is 
the  views  taken  by  the  particular  magistrates  who  sit 
at  that  court. 

2140.  That  is  remarkable  as  a  difference  of  view 
taken  by  stipendiary  magistrates  ? — Yes. 

2141.  We  might  find  it  even  more  exaggerated 
when  we  get  to  the  country.  I  do  not  know  how  that 
is.  That  is  your  explanation  of  those  figures? — That 
is  so. 

2142.  It  is  very  remarkable.  That  is  one  point,  the 
other  point  suggested  by  an  answer  you  made  is  about 
these  very  eariy  marriages  ? — Yes. 

2143.  Have  you  formed  any  opinion  as  to  whether 
any  steps  might  be  with  advantage  taken  to  ensure 
more  thoughtfulness  on  entering  into  marriage  ? — That 
is  a  social  question  which  I  have  not  considered. 

2144.  You  rather  put  that  foi-ward  as  one  of  the 
grounds  why  you  find  these  people  so  soon  in  trouble  P 
—Yes. 
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2145.  Has  it  occurred  to  you  to  suggest  anjrthing 
that  -will  tend  to  mitigate  that  ? — There  is  much  to  be 
said  fcir  early  maniage  from  one  point  of  view,  but 
inconsiderate  early  marriage  is  objectionable.  The 
home  life  is  often  very  undesirable,  and  they  are  glad 
to  go  to  what  they  think  will  be  a  more  comfortable 
home  which  they  hope  they  can  make,  and  perhaps 
ingrained  habits  do  not  permit  them  to  make  it.  The 
women  in  my  district,  as  far  as  1  can  judge,  are  badly 
brought  up  for  domestic  duties.  I  should  think  they 
were  very  imperfectly  educated  as  far  as  domestic 
duties  are  concerned,  quite  inferior  to  children  in  the 
country. 

2146.  Tou  would  rather  rely  on  general  social 
improvement  than  make  any  specific  recommendation  ? 
— Quite  so.     That  is  just  what  1  should  like  to  say. 

2147.  With  regard  to  these  cases  of  orders  which 
are  carried  out  by  imprisonment,  are  you  able  to  tell, 
us  how  many  there  are  of  that  character — for  instance 
in  your  total,  whether  it  is  rare  or  frequent  ? — 1  am 
sorry  to  say  1  have  not  brought  that  figure  with  me  :  I 
wish  1  had.  Tou  mean  the  number  of  committals  on 
separation  orders. 

2148.  Tes  ? — I  can  only  say  that  it  is  a  matter  of 
almost  daily  occurrence  :  there  are  a  good  number  of 
committals  on  the  particular  orders. 

2149.  The  opei'ation  of  them  is  to  deprive  the 
husband  for  the  time  being  of  earning  anything  ? — Tes, 
it  has  a  disastrous  effect. 

2150.  I  wanted  to  see  whether  that  remedy  is  one 
that  should  be  altered  in  any  way  in  youi'  view  ? — For 
the  careless  man  who  will  not  keep  his  wife  1  am 
afraid  there  is  nothing  for  it  but  imprisonment.  1 
am  Sony  to  say  1  have  men,  dock  labourers,  brought 
before  me  by  the  parish  nearly  every  week,  and  I  have 
to  send  the  men  to  gaol  for  two  or  three  months  for 
wilfully  and  persistently  neglecting  their  families, 
making  no  effort  whatever  to  keep  them,  and  they  are 
prosecuted  either  for  desertion,  when  they  can  have 
three  months  imprisonment,  or  for  neglecting  to 
maiutain,  when  they  can  have  one  month.  I  am  every 
week  sending  them  to  gaol. 

2151.  It  does  not  seem  to  produce  any  advantageous 
result  ? — It  does  not. 

2152.  Have  you  considered  any  scheme  for  making 
an  order  which  could  be  served  on  the  employer  of  a 
man  of  that  character,  to  pay  so  much  of  his  wages  to 
the  wife,  whenever  he  could  be  served  ? — It  would  be  a 
very  great  improvement  in  the  law. 

2153.  The  object  of  these  orders  is  to  get  money  for 
the  wife  ? — Tes. 

2154.  I  cannot  see  myseK  at  present  how  it  is  got 
by  imprisonment  ? — Because  he  will  pay  next  time.  He 
generally  will  pay  after  one  term  of  imprisonment,  and 
that  is  the  only  justification  for  it. 

2155.  Have  you  any  suggestion  to  make  to  us 
which  would  in  any  way  suggest  an  altei-ation  ? — I 
should  like  to  adopt  your  Lordship's  suggestion, 
namely,  that  there  should  be  some  power  of  serving 
notice  on  the  employer,  as  it  were,  attaching  part  of 
his  wages  for  the  purpose. 

2156.  {Sir  Lewis  Dibdin.)  Do  you,  as  a  matter  of 
fact,  make  orders  of  committal  in  cases  where  it  is  not 
proved  to  you  that  the  man  has  means  to  pay  P — We 
seldom  go  into  the  question  of  means.  We  ask, 
"  Have  you  any  goods  ?  "  and  if  he  has  no  goods  we 
commit  him. 

2157.  If  he  has  no  goods  you  commit  him  ? — And 
he  rarely  has  any  goods. 

2158.  (Chairman.)  We  have  had  this  point  before 
us  ui  the  divisional  court ;  the  goods  of  the  man  that 
are  useful  in  the  case  are  his  hands,  the  manual  power 
of  earning  ? — Tes,  that  is  his  ability ;  he  can  use  his 
hands  if  he  likes. 

2159.  Have  you  any  further  suggestions  on  that 
point  except  the  possibility  of  attachment  ? — No,  I  am 
afraid  I  have  not. 

2160.  One  other  point  is  suggested  to  me.  Do  the 
cases  that  come  before  you  disclose  any  pi-evalence  of 
disease  of  the  character  which  is  material  in  these  cases  ? 


— I  had  a  case  yesterday  morning,  if  I  may  refer  to  an 
actual  case  of  rather  a  distressing  kind. 

2161.  I  do  not  think  we  want  the  details  .P — I  will 
avoid  the  details.  I  had  better,  perhaps,  say  I  had  a 
case  yesterday  morning  of  that  kind. 

2162.  Tou  do  get  cases  where  those  diseases  are 
mentioned  ? — Tes. 

2163.  Do  you  find  they  are  the  grounds  of  appli- 
cations which  are  made  to  you  by  wives  ? — Tes, 
sometimes. 

2164.  Are  they  put  forward  as  cases  of  cruelty,  or 
on  what  ground  ? — They  are  put  forward  as  cases  of 
cruelty. 

2165.  Tou  find  that  P— I  find  that.  They  are  not 
very  frequent,  but  I  find  that. 

2166.  There  is  one  further  question  on  that.  The 
general  effect  of  a  good  deal  of  what  you  have  said  is 
that  the  magistrates,  by  their  persuasion,  do  succeed  in 
Tiringing  parties  together  ? — I  think  so. 

2167.  And  also  you  find  that  in  many  cases  the 
parties  retm-n  together  as  the  result  of  the  orders  ? — 
In  many  cases. 

2168.  There  are  cases,  I  gather,  also  in  which  there 
is  persistent  separation,  no  return  P — No  return. 

2169.  With  regard  to  the  first  class,  where  there  is 
a  possibility  or  a  hope  of  reconciliation,  do  I  imderstand 
you  to  think  that  if  orders  are  applied  for  they  might 
be  made  for  temporary  periods,  for  a  time  P — ^I  think 
they  might  with  great  advantage. 

2170.  If  it  was  hopeless  I  should  like  you  to  expres.s 
definitely  yom-  view  as  to  what  you  think  ought  to  be 
done,  whether  you  think  they  should  be  simply  separated 
or  whether  they  should  have  the  opportunity  of  divorce  P 
— I  think  they  ought  to  have  the  opportunity  of 
divorce. 

2171.  There  is  one  point  on  some  of  the  answers 
made  to  Mr.  Isaacs.  I  daresay  there  would  be  a 
certain  state  of  things  in  which  you  might  find  a  guilty 
party  or  both  guilty  parties  P — Tes. 

2172.  Tou  have  pouited  out  tha,t  the  separation 
orders  might  stiU  produce  results,  or  be  found  to  do  so 
before  there  are  the  results  of  guilt  on  one  side  or  on 
both  sides.  Tou  remember  the  questions  that  were  put 
to  you  ? — Tes. 

2173.  Would  your  answer  about  the  possibility  of 
giving  temporary  separations  and  turning  those  into 
divorce  apply  to  that  class  of  difference  ? — Tes,  it  does. 

2174.  It  seems  to  come  to  this,  that  every  effort 
should  be  made  to  reconcile,  either  by  the  magistrate, 
or  by  temporary  orders,  but  that  if  that  is  impossible 
and  life  together  impossible,  and  adequate  grounds 
exist,  you  would  favour  divorce  ? — That  is  exactly  my 
view. 

2175.  And  not  permanent  separation  ? — That  is  so. 

2176.  (Mr.  Brierley.)  As  to  the  enforcement  of  the 
orders,  do  you  find  the  fact  that  those  orders  cannot  be 
enforced  until  after  the  expiration  of  one  month  creates 
any  difficulty  to  the  wife  ?— It  does.  She  has  to  drag 
along  for  a  month  before  she  can  take  proceedings. 

2177.  It  is  possible,  if  she  were  able  to  enforce  them 
before  the  month,  the  chances  of  getting  paid  would  be 
better  ? — They  would. 

(Sir  Lewis  Bibdin.)  Tou  mean  affiliation  orders  P 
(Mr.  Brierley.)  They  cannot  be  enforced  until  one 
month  after  they  are  made. 

2178.  (Chairman.)  Those  orders  cannot.  Is  that 
so  ? — Tes. 

2179.  The  first  month  they  go  without  anything  P— 
Tes. 

(Sir  Lewis  Dibdin.)  An  affihation  order  cannot  be 
enforced  for  a  month,  and  that  works  very  badly. 

(Chairman.)  Tou  would  suggest  some  alteration 
about  that  ? 

2180.  (Mr.  Brierley.)  There  has  been  a  Select 
Committee  inquiring  into  the  Bastardy  Laws,  which 
has  been  sitting  lately,  and  they  have  recommended 
that  the  period  of  one  month  should  be  reduced  to 
seven  days  ?— I  think  that  is  an  excellent  reoommenda- 
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tion.  It  is  a  dif&oulty.  The  poor  woman  has  to  drag 
on  as  best  she  can,  borrowing  and  pawning  her  things 
for  a  month  before  she  can  take  proceedings  under  tlic 
order. 

ilSl.  And  having  to  wait  a  month  means  also  the 
sum  has  risen  to  an  amount  which  possibly  he  is  unable 
to  pay  ? — Qxiite  so. 

2182.  (Chairman.)  Supposing  this  Act  were  left 
untouched  as  regards  the  position  of  the  wife,  would 
you  recommend  any  alteration  as  regards  the  position 
of  the  husband  who  cannot  proceed  at  all  in  the  police 
court  except  for  habitual  di-unkenness  ? — He  certainly 
ought  to  have  remedies  against  his  wife  equivalent  to 
those  she  has  against  him. 

{Chairman.)  I  ought  to  thank  you  very  much  on 
behalf  of  the  Committee  and  the  Commission  for  your 
evidence,  and  the  cai-eful  way  in  which  it  has  been 
given. 
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His  Honour  Judge  David  Fbnwick  Stbavenson  called  and  examined. 


2183.  {Chait-man.)  You  are  a  county  court  ,iudge 
on  circuit  No.  3  ? — I  am. 

2184.  Which  district  does  that  include? — Cumber- 
land and  Westmorland,  part  of  Northumberland,  part 
of  Lancashire,  and  part  of  Yorkshire.  I  have  been  a 
judge  for  nearly  19  years. 

2185.  Always  in  that  district  ? — Always  in  that 
district. 

2186.  Speaking  first  in  general  tei'ms,  what  is  your 
view  about  the  county  courts  having  jurisdiction  in 
divorce  cases  ? — I  think  that  if  divorce  is  to  be  taken 
in  the  country,  in  my  opinion  the  only  court  that  really 
ought  to  administer  it  is  the  county  court. 

2187.  You  say  there  are  foui-  classes  of  courts  that 
might  exercise  such  jurisdiction,  the  assizes,  the  county 
courts,  the  recorders,  the  unpaid  magistrates,  and  the 
stipendiaries  ? — Yes. 

2188.  You  have  reasons  in  your  notes  why  you 
think  the  county  courts  should  have  the  jurisdiction. 
assToming  it  to  be  prefeiTed  to  any  local  court  ? — With 
regard  to  assizes,  I  think  the  cost  would  be  too  great 
to  enable  the  poor  to  resort  to  the  court.  With  regard 
to  the  recorders,  I  think  that  they  sit  at  too  gi'eat 
intervals.  They  have  no  offices  and  they  have  no 
officers  ;  the  officers  of  the  recorders  are  the  officers  of 
the  corporation  for  which  they  act  as  recorders.  The 
unpaid  magistrates  are,  of  course,  imskiUed  in  the  law 
and  do  not  give  their  attention  to  it,  and  therefore  they 
caim.ot  be  expected  to  administer  the  law.  With  regard 
to  the  stipendiaries,  I  think  they  are  perfectly  capable, 
as  capable  as  the  county  court  judges  of  administering 
the  law,  but  again  there  would  have  to  be  officers  of 
the  court  to  carry  on  the  work,  and  on  the  whole, 
subject  to  some  suggestions  1  have  put  down  later  on, 
I  think  that  it  ought  to  come  to  the  coimty  court. 

2189.  As  to  stipendiaries,  you  say  they  have  no 
offices,  and  no  staff  of  clerks.  Is  that  so? — In  the 
country  they  have  clerks  engaged  in  getting  out  sum- 
monses, and  so  on,  but  they  have  no  machinery  for 
carrying  out  orders  which  are  made  in  the  Divorce 
Court. 

2190.  On  the  whole,  therefore,  if  jurisdiction  were 
to  be  conferred  to  be  exercised  m  the  country,  your 
view  is  in  favour  of  it  being  exercised  by  the  county 
courts  ? — I  think  so. 

2191.  1  think  you  said  there  were  some  observations 
you  wished  to  make  upon  the  point  of  qualification  ? — 
As  to  the  stipendiaries,  yes.  With  regard  to  the 
stipendiaries,  they  are  accustomed  to  deal  with  assaults 
and  cases  of  that  sort,  and  I  think  that  they  would  be  more 
efficient  in  dealing  with  them.  If  the  county  coui-t  had 
to  deal  with  assaults  it  would  be  swamped  ;  there  would 
be  so  many  of  them  that  the  county  coiirts  could  not 
do  it  without  the  addition  of  more  judges.  On  the 
whole  my  view  is  that  if  they  were  to  deal  with  assaults 
and  cases  of  that  sort,  after  a  time  the  case  might  come 
into  the  county  court  for  divorce  or  separation,  which  I 
am  very  much  against,  but  I  think  the  parties  should 
have  time  to  consider.    The  magistratse,  I  think,  should 
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deal  with  the  assaults  and  the  other  matters  they  now 
deal  with,  and  after  a  time,  when  the  parties  have  had 
time  to  consider  their  position  (we  have  heard  already 
it  often  results  in  their  returning  to  each  other,  a  very 
desu'able  thing  if  it  can  be  done),  then  they  might  come 
to  the  county  court,  and  if  the  county  court  had  a 
precis  of  the  evidence  it  might  go  into  the  evidence  if 
necessary — it  wovdd  not  be  necessary  in  many  cases — 
and,  if  it  was  so  advised,  grant  divorce. 

2192.  I  rather  gather  you  would  be  in  favour  of 
limiting  the  magistrates'  powers  as  to  making  temporary 
orders  for  separation  ? — I  think  so. 

2193.  You  think  the  parties  should  apply  to  the 
civil  court  when  they  want  a  permanent  order  ? — When 
they  have  had  time  to  consider  their  position. 

2194.  With  regard  to  the  coimty  courts,  your  note 
deals  with  the  question  of  whether  they  could  cope  with 
the  work  ? — Yes.  If  we  had  to  try  assaults  and  matters 
of  that  sort,  I  do  not  think  the  county  coui-ts  could  cope 
with  the  work.  I  am  told — I  have  made  inquiry  from 
some  of  my  very  small  courts  ;  most  of  my  courts  are 
small  courts — and  I  have  inquired  from  the  magistrates' 
chirks,  and  I  am  sure  that  a  county  court  judge 
like  myself  could  not  get  to  a  place  like  Keswick  two  or 
three  times  a  month  to  try  an  assault  case,  and  putting 
them  off  is  a  great  evil,  of  course. 

2195.  What  do  you  say  about  note  (a)  in  your 
proof  ? — They  have  the  time,  I  thmk,  in  most  cases, 
except  the  county  court  judges.  I  think  if  they  do  not 
deal  with  separation  orders,  which  are  now  granted  by 
the  magistrates,  they  would  have  ample  time  to  deal 
with  divorce,  except  with  regard  to  a  certain  number  of 
county  coiu'ts.  For  instance,  the  metropolitan  county 
courts  as  a  whole  I  do  not  think  have  the  time. 

2196.  After  all  that  only  comes  in  if  it  is  determined 
on  the  question  of  the  staff  ? — Yes. 

2197.  As  to  cost  what  have  you  to  say? — I  have 
said  as  to  costs,  I  do  not  think  that  divorce  ought  to  be 
too  cheap.  I  think  if  divorce  was  made  very  cheap — I 
shall  mention  figures  if  I  may  presently  :  they  are  not 
very  large — people  would  for  mere  malice  or  a  tem- 
porary unpleasantness  apply  to  the  court.  I  think  it 
ought  to  be  more  serious,  and  I  think  the  way  to  make 
it  serious  is  to  make  a  charge.  I  suggest  a  sum  of 
three  guineas  (this  only  means  court  fees ;  cost  of 
solicitor  and  witnesses  would  be  anything  from  SI.  as  a 
minimum  upwards)  :  it  is  not  a  large  sum,  but  it  is  a  sum 
which  would  make  any  working  man  consider,  any  man 
with  a  small  wage — I  need  not  say  "  working  man  " — 
any  man  getting  a  small  weekly  wage  worQd  take  some 
time  to  save  it,  and  it  would  prevent  him  making 
frivoloiis  applications  for  divorce.  I  need  not  say  how 
that  three  guineas  is  divided  up  :  it  is  a  matter  for  the 
future,  but  I  think  three  guineas,  which  seems  a  smajl 
sum,  yet  is  a  large  sum  for  poor  people,  would  prevent 
frivolous  applications. 

2198.  How  would  the  wife  who  has  no  means,  as  is 
the  case  in  most  of  the  working  class  cases,  be  able  to 
proceed  with  her  suit  ? — I  think  the  wife  has  charge  of 
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the  purse  in  most  cases,  and  would  be  just  as  well  if  not 
better  able  to  save  than  the  man. 

2199.  That  would  apply  equally  on  both  sides  ? — 
Tes,  equally. 

2200.  The  rest  of  that  part  of  your  proof  deals  with 
the  forms  which  may  be  adopted  ? — Tes. 

2201.  It  is  sufficient  here  to  tell  us  this.  Do  you 
think  as  a  matter  of  fact  any  difficulty  would  be  found, 
assuming  jurisdiction  were  given  to  the  county  courts 
to  deal  with  it  ? — Not  the  slightest.  I  think  that  the 
forms  which  I  suggest  would  make  it  exceedingly 
simple. 

2202.  The  facts,  I  rather  gather  from  the  proof 
which  you  have  given,  which  you  would  expect  to  find 
in  those  oases  would  be  short  and  simple  ? — ^I  think  So, 
very. 

2203.  Not  involving  the  expense  of  detectives  and 
that  kind  of  thing  ? — Certainly  not. 

2201.  That  brings  you,  I  understand,  from  your 
note,  to  what  you  think  the' limit  vi  jurisdiction  should 
be  if  it  were  conferred  on  county  courts.  Perhaps  you 
will  explain  youi-  views  about  that  ? — I  think  that  the 
limit  of  jurisdiction  will  be  very  difficult  to  fix  upon, 
and  I  think  it  introduces  the  question  of  uniformity  of 
decision.  I  think  that  if  the  county  com-t  had  initial 
jui-isdiction  in  oases,  we  will  say,  where  the  weekly 
.  wage  was  only  21.,  and  that  is  merely  because  of  the 
expense,  then  I  think  they  might  deal  with  this 
initially  ;  but  when  you  get  beyond  that  I  think  it 
would  be  better  to  have  some  method  of  acquainting 
a  ooui't  in  London,  say  the  divorce  registry,  or  one 
of  the  divorce  judges,  with  the  natui'e  of  the  case, 
giving  such  particulars  in  a  sworn  affidavit,  such 
affidavit  to  be  approved  by  the  registrar  of  the  county 
court,  to  be  made  in  the  county  court,  the  registrar  to 
carefully  look  over  it,  and  when  he  has  seen  that  it 
presented  a  case  which  was  a  genuine  case  which  might 
be  considered  in  the  court  above,  send  it  to  the  divorce 
court,  and  the  divorce  judge  or  the  divorce  registrar, 
that  is  not  a  question  for  me  in  the  least.  I  think  that 
might,  conduce  to  uniformity,  which  would  be  a  very 
great  difficulty  with  52  county  courts. 

2205.  In  those  cases  the  judge  would  have  discretion 
to  remit  the  case  for  trial  to  the  county  court.  Is 
that  what  you  are  upon  ? — Tes. 

2206.  Fixing  upon  some  limit,  to  begin  with,  with 
power  to  pass  beyond  it  if  the  judge  in  London 
thought  fit.  Is  that  the  point? — Tes,  that  is  the 
point. 

2207.  Tou  used  the  word  "  uniformity  "  just  now. 
Have  you  anything  to  say  as  to  any  means  of  ensuring 
that,  in  case  a  number  of  judges  were  exercising  juris- 
diction about  the  country  P — If  I  may  express  an  opinion 
upon  that  point,  I  think  that  it  is  of  the  utmost 
importance  that  there  should  be,  if  possible,  somf 
codification  of  the  law  as  it  exists  :  that  is  to  say,  that 
there  should  be  a  divorce  granted  in  such-and-such  a 
case  where  the  evidence  is  so-and-so.  I  think  that 
might  be  done,  and  if  it  was  codified  in  that  way  it 
would  conduce  to  uniformity. 

2208.  That  means  a  little  more  strict  definition  ? — 
A  little  moi'e  strict  definition.  I  think  that  is  very 
essential  with  52  judges. 

2209.  Tou  also  advocate  a  right  of  appeal.  I  do 
not  think  anybody  disputes  that  ? — Certainly,  on  the 
facts  as  well  as  the  law. 

2210.  And,  if  necessary,  a  shorthand  note  to  be 
taken  ? — Tes,  that  is  very  important. 

2211.  That  is  done  now  in  all  criminal  trials  ? — Tes, 
and  I  think  it  ought  to  be  done. 

2212.  What  do  you  say  about  the  present  jurisdiction 
of  the  unpaid  magistrates  as  to  separation  orders  ?  I 
will  ask  you  generally  what  you  think  is  the  effect  of 
those  orders  in  their  results  P — The  effect  of  them,  to 
deal  with  them  first  as  far  as  I  have  listened  to  Mr. 
Rose  giving  evidence,  and  as  far  as  I  know,  I  think  is 
very  bad  indeed. 

2213.  "Will  you  tell  us  what  you  mean  by  that  ? — 
I  think  that  the  result  is  that  you  grant  a  separation 
order  and  the  man  has  to  go  away.  He  must  have 
somebody  to  take  care  of  his  home,  as  the  man  is  out  of 
his  home  from  early  morning  tUl  late  in  the  evening. 
He  must  have  somebody  when  he  comes  home  to  look 


after  his  home  for  him  and  his  comforts,  and  that  must 
be  a  woman.  That  being  so,  if  there  is  a  separation 
order,  he  has  to  get  another  woman  to  take  care  of  his 
home.  I  do  not  think  the  results  of  that  are  good. 
Again,  the  woman,  if  she  is  separated  from  her  husband, 
has  to  earn  her  living,  get  her  living  in  some  way.  The 
money  that  is  granted  must  be  very  small,  and  the 
result  of  that  is,  she  may  try  to  keep  a  small  shop,  which 
is  always  disastrous  if  she  has  no  education  or  experience 
in  the  matter.  The  next  thing  she  tries  to  do  is  to  take 
lodgers  ;  that  would  be  men  lodgers  who  could  afford  to 
pay,  and  I  think  that  would  be  disastrous,  too. 

2214.  That  means,  genei'ally  speaking,  your  view  is 
that  those  orders  tend  to  immorality  ? — I  think  so. 

2215.  Have  you  any  remedy  to  suggest  to  meet 
that  view  ? — The  only  remedy  I  can  suggest  is,  that 
they  should  have  more  time  to  consider.  I  think,  as 
we  have  heard  to-day,  sometimes  they  come  within  the 
fir.st  year  of  their  marriage  and  apply  for  a  separation 
order.  I  think  if  they  first  of  all  came  before  the 
magistrate  and  tried  the  question  of  assault,  or  what- 
ever it  may  be,  or  desertion,  and  then  took  time  to 
consider,  I  cannot  help  thinking — because  I  think  the 
home  is  so  essential,  both  for  the  man  and  the  woman 
— they  would  come  together  again,  and  perhaps  be  more 
inclined  to  agree  with  each  other. 

221(j.  Does  that  mean  the  magisti'ate's  power  should 
be  limited  to  an  order  for  some  few  months  ? — Some 
short  time.  I  fix  upon  six  months  for  various  reasons  : 
one,  that  it  is  already  fixed  upon  for  the  decree  nisi 
being  made  absolute,  but  I  by  no  means  pledge  myself 
to  six  months.  I  think  a  shorter  period  might  be  just 
as  good,  because  the  great  thing  to  be  obtained  is  to 
give  them  time  to  consider  their  position,  and  I  feel 
quite  confident  that,  in  many  cases,  they  would  not 
desire  a  divorce  or  separation. 

2217.  If  that  temporary  period  did  not  result  in 
reconciliation,  what  would  be  your  proposal  ? — Then  I 
think  they  should  come  before  the  county  court,  as  I 
have  said,  and  the  county  coui-t  judge  should  go  into  it 
as  carefully  as  he  possibly  can,  and  consider  the  matter, 
both  the  evidence  that  was  given  in  the  police  court  or 
the  stipendiary  court,  or  the  magistrates'  court,  and 
any  other  evidence  that  they  might  have.  I  attribute 
the  very  grea,test  importance  to  a  private  interview  at 
the  termination  of  the  evidence  between  the  county 
court  judge  in  his  private  room  with  the  parties.  I 
have  found  it  so  advantageous  in  another  class  of  cases 
that  I  am  quite  confident  in  matrimonial  cases  it 
might  have  the  most  beneficial  results  in  bringing 
people  together,  and  make  them  inclined  to  put  up 
with  each  other's  faults. 

2218.  What  is  your  view  about  any  order  for  per- 
manent separation? — On  the  whole  I  think  it  ought 
never  to  be  granted.  I  think  it  is  a  very  serious  thing. 
I  think  it  is  divorce  or  nothing.  The  result  of  separa- 
tion orders  is  so  often  very  disastrous,  and  having  read 
your  Lordship's  judgment  in  a  well-known  case,  I  am 
against  them  entirely. 

2219.  That  means,  that  where  you  think  the  parties 
could  not  reasonably  be  expected  to  come  together  you 
would  grant  divorce  ? — I  would. 

2220.  I  should  like  to  ask  you  upon  that ;  do  you 
mean  only  on  the  present  ground  or  on  extended 
grounds.'^— I  think  extended  grounds,  decidedly.  I 
think  groimds  for  separation,  desertion,  and  so  on  if 
you  are  dealing  with  magistrates'  coui-ts,  in  all  those 
cases.  Where  there  is  a  superior  court,  although  I  do 
not  pretend  to  know  the  law  accm-ately  of  the  superior 
court,  it  should  be  in  the  discretion  of  that  court, 
sub-ject  to  appeal ;  but  if  it  is  hopeless,  if  the  miseiy 
IS  so  great  m  the  home,  from  whatever  cause  real 
cause,  I  mean— craelty  or  neglect  to  supply  proper 
means  of  subsistence,  or  constant  unfaithfulness— I 
tliink  divorce  certainly,  and  nothing  else,  ought  to  be 
granted. 

2221.  Tou  have  not  specified  those  grounds  in  yom- 
proof  with  any  distinctness  P— I  do  not  feel  myself 
absolutely  competent  to  express  my  grounds.  I  think 
those  who  have  more  experience  of  the  Divorce  Coui-t 
than  I  have  will  express  them  much  better  than  I  am 
able  to. 
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.  2222,  You  do  not  like  permanent  separation  ;  where 
that  is  a  necessary  remedy  you  would  prefer  to  see  it 
converted  into  divorce  ? — That  is  so. 

2223.  As  to  the  publication  of  reports,  have  you 
formed  any  opinion  about  that  P — I  feel  so  sti-ongly 
that  trials  should  be  published,  both  as  a  deteirent  to 
those  who  err  and  as  a  cui'b  on  those  who  have  to 
administer  justice,  that  I  think  it  is  better  that  they 
should  be  tried  in  public. 

222-i.  That  was  not  the  question.  The  question 
was  repoi-ting  a  public  trial  ? — As  to  reporting  a  public 
trial,  I  think  if  some  remedy  could  1  le  found  for  pre- 
venting spicy  details,  as  it  has  been  described,  it  would 
be  very  much  better,  and  the  remedy  has  been  suggested 
to-day  that  the  court  should  have  power,  if  objectionable 
details  are  published,  to  punish  the  newspaper  that 
published  them. 

222.5.   This  is  only  a  matter  of  opinion  ? — Yes. 

2226.  With  regard  to  youi-  experience  of  the  Work- 
men's Compensation  Act,  have  you  come  to  any 
conclusion  as  to  what  would  be  useful .  in  these  matri- 
monial cases  ? — Yes.  I  have  already  alluded  to  it. 
Women  come  before  me  who  are  dependent  upon  the 
deceased  person,  and  they  tell  me  in  open  court  a  lot 
of  things  they  would  like  to  do ;  they  have  bought  a 
house,  and  done  various  things,  and  want  to  pay  it  off. 
When  they  have  told  me  all  that,  I  say  "  Oome  into  my 
private  room,"'  and  the  registrar  accompanies  me, 
I  say  "  Tell  me  what  you  want  to  do  with  that  money." 
They  say  '■  I  want  to  buy  my  house  with  this  money," 
and  I  say  "  If  you  buy  the  house  yoiu-  money  will  all  be 
"  gone,  and  you  may  naaiTy  again,  and  what  will  become 
"  of  youi-  children  ?  Do  you  not  thiak  it  would  be 
"  better  if  you  got  it  paid  to  you  weekly  or  monthly," 
and  I  find  that  they  are  always  amenable  to  reason. 
Therefore  my  experience  with  the  Workmen's  Com- 
pensation Act  leads  me  to  the  conclusion  that  it  is  of 
the  utmost  importance  that  the  judge  should  see  the 
pai-ties. 

2227.  As  to  another  point,  what  is  your  view  if 
jui-isdiction  were  confen-ed,  as  has  been  suggested,  on 
county  courts,  as  to  the  trial  before  the  judge  alone  or 
with  a  jury  ? — I  am  strongly  in  favour  of  trial  by  the 
judge  sdone.  There  are  reasons  which  experience  has 
taught  me.  To  begin  with,  I  think  that  there  is  a 
great  deal  of  time  wasted  in  a  trial  with  a  jury  :  a  great 
many  questions  are  asked  which  are  never  asked  when 
the  judge  sits  alone,  the  judge  gets  to  the  root  of  the 
matter,  and  if  the  judge  is  curbed  by  appeal  I  think  it 
is  better  to  try  before  the  judge  alone. 

2228.  I  see  fi-om  your  note  you  say  the  statistics 
show  how  veiy  few  cases  are  tried  with  jm-ies  in  the 
county  courts  ? — I  have  not  taken  statistics  out. 

2229.  We  have  them  somewhere  ? — You  have  them 
in  the  last  report  for  1907.  There  are  exceedingly  few 
jury  cases  tried  in  relation  to  the  immense  number  of 
cases  that  are  tried.  I  think  that  in  itseM  shows  that 
there  has  been  a  certain  amount  of  confidence  in  the 
administration  of  justice  by  the  county  court  judge. 
I  do  not  see  why  that  should  not  be  so  if  divorce  cases 
went  to  them. 

2230.  The  rest  of  your  supplemental  proof  relates 
to  the  modes  of  proof.  I  think  that  is  a  matter  of 
practice  rather  than  of  principle? — What  one  judge 
may  consider  sufficient  proof  of  adultery  another  may 
not.  It  comes  to  this.  If  possible  I  think  some  rule 
should  be  laid  down  as  to  what  amounts  to  proof  of 
adulteiy. 

2231.  It  is  very  difiicult  to  do  that? — It  is  very 
difficult,  but  it  would  be  much  worse  if  one  judge  in 
one  district,  say  in  Lancashire,  grants  a  divoi-ce  on  very 
slight  evidence,  and  another  in  Cumberland  will  not 
grant  it  except  he  has  absolute  proof  of  a  definite 
character. 

2232.  Do  you  see  any  difficulty  in  that  being 
rectified  by  the  Coui-t  of  Appeal  ?— Yes,  cost.  We  are 
dealing  with  very  poor  people. 

2233.  I  suppose  there  must  be  even  now  many 
cases  where  the  judges  would  differ  upon  the  facts  ? 
-^Yes. 

2234.  Here  are  the  statistics  :  the  cases  before  a 
judge  number  38,617,  and  the  cases  before  judge  and 
jury  number  929.     That  is  for  the  whole  of  England. 


Before  the  registrar  the  number  is  404,000.  I  thinJ:  I 
have  dealt  with  the  principal  points  in  your  proof :  is 
there  anything  you  think  I  have  not  put  to  you  which 
you  desire  to  mention  ? — Nothing,  I  think. 

2235.  (Judge  Tiinlcd  Athiiiscm.)  I  want  your  ex- 
perience of  the  registrars  and  the  officers  uf  the 
different  courts.  Do  you  not  find  them  an  extremely 
efficient  set  of  men  ? — I  do. 

223(.).  Are  not  the  registrars  the  piincipal  solicitors 
in  the  district  ? — They  are,  and  of  the  greatest 
experience. 

2237.  Then  with  reference  to  the  liailiffs,  as  a  rule, 
are  they  not  extremely  reliable  men  ? — As  a  laile  they 
are  and  they  have  a  most  intimate  knowledge  of  the 
district  always. 

2238.  If  it  became  necessary,  supposing  divorce 
jurisdiction  was  given  for  the  purpose  of  getting  it, 
either  whether  there  was  collusion  or  any  other  matter 
which  inquiry  was  wanted  about,  could  you  not,  as  a  rule, 
thoroughly  rely  on  the  integrity  of  the  bailiff  to  get 
proper  information  ? — I  think  I  could. 

2239.  Your  experience  is  very  likely  the  same  as 
mine,  it  is  often  necessary  to  use  the  bailiff  for  the 
pui'pose  of  getting  information  about  individuals  ? — 
Certainly.  One  constantly  refers  to  the  bailiff.  I  call 
the  bailiff  up  to  my  desk  sometimes,  and  ask  him, 
"  Do  you  know  anything  about  this  man?"  or  "This 
"  man  says  he  is  earning  so-and-so.  Do  you  know 
"  anything  about  him  ?  "     I  constantly  do  it. 

2240.  That  being  so,  would  the  registi-ar,  the 
clerk,  and  the  bailiffs  form  an  admirable  start  for  the 
purpose  of  carrying  out  this  divorce  jurisdiction  ? — 
Most  certainly.  I  think  their  knowledge  of  the 
immediate  district  is  as  perfect  as  the  knowledge  of 
any  body  of  men  in  the  district  can  be. 

2241.  Another  matter  is  about  the  clerk.  Sup- 
posing divorce  jurisdiction  is  given  to  the  county  court, 
say  it  is  the  case  of  a  wife,  and  she  comes  to  the  office. 
Would  she  get  from  the  clerks  every  assistance  that 
was  necessary  ? — That  is  their  duty  now,  and  I  presume 
it  would  be  under  an  extended  divorce  jurisdiction. 

2242.  If  any  proceedings  had  to  be  filled  up,  would 
the  clerk  do  that  for  the  applicant  ? — It  is  his  duty 
to  do  it,  and  he  would  do  it,  and  he  would  got  very 
experienced  in  it  as  time  went  on. 

2243.  In  addition  to  that  would  the  service  of  the 
proceedings  be  done  by  one  of  the  bailiffs  of  the  court 
without  any  expense  to  the  parties  ? — That  is  so. 

2244.  In  your  opinion,  apart  from  the  question  of 
expense,  is  locality  of  the  very  greatest  importance  to 
poor  people  ? — You  mean  limited  ? 

2245.  The  locality  of  the  court  to  which  they  can 
resort? — Yes,  I  think  that  the  distance  is  of  the 
greatest  importance,  because  distance  means .  money. 
Of  course  ti-avelling  a  great  distance  ,is  much  more 
expensive  than  travelling  a  short  distance,  and,  more- 
over, the  knowledge  of  the  officers  of  the  court  only 
extends  to  their  own  district. 

2246.  I  dare  say  your  experience  is  the  same  as  that 
of  the  other  county  coiu-t  judges,  that  it  is  a  great 
hardship  upon  witnesses  to  be  taken  to  a  great  distance 
from  their  home  and  from  their  work  ? — It  is  a  very 
great  hardship. 

2247.  And  involves  them  in  very  serious  hardship, 
and  in  some  oases  ruinous  loss  ? — Yes,  dismissal. 

2248.  As  regards  the  judges  trying  these  divorce 
cases,  we  county  court  judges  have  to  try  divers  matters 
and  a  great  number  of  different  sorts  of  litigation. 
There  would  be  no  difficulty,  I  imagine,  in  a  short  time 
in  getting  accustomed  to  the  divorce  pi-oceeding  ? — I 
think  none.  I  really  place  some  importance  on  what  I 
have  already  said,  that  there  should  be  some  codifi- 
cation if  possible,  so  as  to  get  uniformity  amongst  us. 

2249.  I  will  come  to  the  question  of  the  time  which 
the  courts  can  give  to  this  sort  of  case  if  the  juris- 
diction is  imposed  upon  them.  If  separation  orders 
are  not  transferred  to  county  courts  you  do  not  appre- 
hend, with  the  exception  of  a  few  courts,  that  there 
would  be  any  difficulty  as  regards  time  ? — I  do  not  think 
so.  I  have  inquu'ed  carefully,  and  I  do  not  think  there 
would  be  many  cases.  In  the  first  year  or  two  there 
may  be  a  good  many.  There  may  be  a  rush,  but  after 
that  I  do  not  think  there  will  be  many  cases^  for  the 
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reason  I  have  already  given,  the  great  importance  of 
the  home  to  both  the  working  man  and  his  wife.  1  do 
not  think  they  will  idly  apply  for  divorce  after  a  time. 

2250.  "Without  it  being  any  great  hardship  to  the 
judge,  could  some  day  be  added  to  the  number  of  days 
which  a  judge  gives  to  his  courts  ? — Yes.  The  circuits 
vary  in  size  in  the  matter  of  distance.  My  travelling 
is  the  greatest  amount  of  travelling  in  the  kingdom, 
but  still,  with  regard  to  that,  1  think  that  centres 
might  be  named,  convenient  centres,  and  then  I  see 
no  difficulty  in  the  way  of  any  judge  appointing  special 
days  for  the  trial  of  divorce  cases. 

2251.  I  dare  say  you  know  what  the  Committee 
of  the  House  of  Commons  said  upon  the  question  of 
imprisonment  for  debt  ? — Yes. 

2252.  Supposing  imprisonment  for  debt  were 
abolished,  would  not  that  give  a  great  economy  of 
time  to  the  judges  all  over  the  country  ? — It  would. 

2253.  And  more  than  compensate  for  the  number 
of  divorce  cases  they  would  have  to  try  ? — As  far  as 
we  can  tell,  without  any  experience  with  regard  to 
divorce,  I  think  so. 

2254.  If  the  recommendation  of  the  majority  of 
the  Committee  of  the  House  of  Commons  is  can-ied 
out,  that  probably  would  reduce  the  committal 
summonses  to  about  one  half,  or  perhaps  one  quarter. 
Again,  there  is  a  saving  of  time  in  that  way  which 
would  enable  the  judges  to  dispose  of  a  good  deal 
more  work. 

(Chairman.)  Are  these  matters  it  is  worth  taking 
the  opinion  of  the  witness  upon.  These  things  speak 
for  themselves.  I  only  say  this  because  I  know  Judge 
Steavenson  is  anxious  to  get  away. 

(Judge  Tindal  Athinson.)  The  reason  I  put  it  is 
because  some  of  the  Commission,  I  do  not  think,  know 
what  the  real  nature  of  comity  court  work  is,  and  how 
it  is  carried  out,  and  are  under  the  impression  that  if 
divorce  jurisdiction  is  granted  to  county  courts  they 
cannot  possibly  do  it,  because  they  have  not  time. 

(Chairman.)  That  only  comes  to  the  question  of 
adding  to  the  number  if  necessary.  If  it  is  the  right 
thing  to  do  the  country  must  do  it.  If  it  is  the  wrong 
thing  to  do  it  will  not  be  done. 

(Judge  Tindal  Athinson.)  I  do  not  think  I  have 
anything  further  to  ask. 

2255.  (Sir  Lewis  Dibdin.)  I  have  hardly  anything 
to  ask  you.  Are  there  many  separation  orders  granted 
in  yoiu-  district  ? — As  regards  that,  without  inquiring 
from  each  individual  magistrate's  court  I  cannot 
answer  that  qixestion  definitely,  but  I  believe  there  are 
not  many.     It  is  a  sparsely  populated  district. 

2256.  Westmorland  ?  —  Cumberland  and  West- 
morland. 

2257.  In  Westmorland  one  order  was  granted  in 
the  last  year  for  which  there  are  statistics 

(Mr.  Brierley.)  You  have  left  out  Barrow. 

2258.  (Sir  Lewis  Dibdin.)  In  Cumberland  there 
were  22,  that  makes  23.     I  cannot  tell  you  about  your 

bit  of  Lancashire,  because  Lancashire  involves ? — 

Barrow  and  Ulverston. 

2259.  How  many  are  granted  there,  can  you  tell 
me  ? — I  cannot  tell  you. 

2260.  Probably  more  than ? — More  than  any- 

■\fhere  else  on  the  whole  circuit. 

2261.  We  have  got  to  23.  The  whole  number  is 
not  a  large  number  1 — No,  but  it  would,  I  think,  if  you 
take  33  cases,  considering  one  does  not  try  them  all 
in  one  centre,  involve  something  like  20  days. 

22()2,  Have  you  any  reason  to  think,  if  divorce 
jurisdictions  were  extended  to  your  county  coui-t,  that 
there  would  be  many  applications  ? — No. 

2263.  Are  there  many  divorce  cases  P — At  present, 
very  few  indeed. 

2264.  I  noticed  at  the  beginning  of  your  evidence 
you  said,  if  it  wei-e  considered  right  to  take  divorce  in 
local  courts  you  are  in  favour  of  county  courts  ? — Yes. 

2265.  Have  you  any  doubt  as  to  the  necessity  of 
local  courts  for  divorce  ? — No,  I  think  for  poor  people 
the  only  coui-t  that  can  try  it  is  a  local  court.  The 
cost  and  the  time  are  absolutely  beyond  them  ;  to  give 
both  the  time  and  the  money  is  completely  beyond  their 
remotest  conception. 


2266.  So  far  as  you  are  aware,  there  are  not  many 
cases  ? — At  present. 

2267.  In  Cumberland  ?— Very  few. 

2268.  In  your  district  ?— At  present  very  few 
indeed. 

2269.  If  we  may  take  the  separation  orders  as  any 
criterion  or  not,  there  are  not  many  potential  cases  ? — • 
No,  there  are  very  few  separation  oases  tried  in  the 
district,  but  it  leaves  out  BaiTow,  which  is  my  largest 
place.  Supposing  I  am  informed  there  is  an  urgent 
case  at  Ambleside — I  live  near  Carlisle — I  say"  I  must 
"  appoint  a  day  to  hear  that  case."  That  is  a  day 
gone.  So  far  as  I  am  concerned,  it  occupies  the  whole 
day. 

2270.  Your  mind  is  addressed  to  another  point.  I 
am  on  the  number  of  cases  ? — Very  few  cases. 

(Chairman.)  What  is  the  population  of  Ban-ow. 

(Mr.  Brierley.)  70,000. 

(Witness.)  I  believe  about  70,000  to  75,000. 

(Chairman.)  That  is  outside  those  figures  you  have 
been  dealing  with  in  Cumberland  and  Westmorland. 

(Sir  Lewis  Dibdin.)  Outside  the  23. 

2271.  (Mrs.  Tennant.)  I  take  it  your  experience  in 
Workmen's  Compensation  cases  brings  you  very  closely 
in  touch  with  the  workers  ? — Yes,  very  closely  indeed. 
I  have  learned  more  of  the  poor  and  the  struggle  for 
existence  by  Workmen's  Compensation  cases  than  I 
have  learned  in  the  whole  of  my  life. 

2272.  That  would  apply  to  other  county  court  judges 
too  ? — I  think  so. 

2273.  So  that  the  county  coiu-t  judge  may  be  taken 
to  be  the  workers'  friend,  in  .the  same  sense  that  the 
stipendiary  magistrate  may  be  taken  to  be  the  workers' 
friend  ? — 1  may  say  I  feel  very  proud  of  being  con- 
sidered the  friend  of  the  poor. 

2271.  You  heard  Mr.  Rose's  suggestion  of  a  coimty 
court  in  London  for  divorce  cases  especially.  Do 
you  approve  of  that  suggestion  P — I  have  so  little 
experience,  I  can  hardly  express  an  opinion.  It  seems 
to  me  county  coui't  judges,  as  far  as  I  can  tell,  would 
be  unable  to  cope  with  the  work,  but  some  court  must 
be  appointed  if  the  poor  are  to  have  divorce.  I  do  not 
see  why  the  superior  coru-t  judge  should  not  do  it,  he 
will  be  much  more  efficient  as  a  i-ule,  and  much  more 
used  to  the  work,  and  the  country  can  appoint  another 
judge  of  the  Divorce  Court,  if  it  becomes  necessary. 

2275.  If  you  do  not  think  it  a  good  suggestion 
for  London,  do  you  think  it  would  be  more  appro- 
priate in  a  district  like  Manchester  ? — ^I  think  there 
are  some  other  large  towns,  for  instance,  Leeds,  Liver- 
pool, Manchester,  Birmingham,  where  probably  the 
county  court  judge  could  not  cope  with  the  work. 

(Chairman.)  I  think  we  are  going  to  have  a  county 
court  judge  from  Birmingham,  his  Honour  Judge 
Ruegg. 

2276.  (Mrs.  Tennant.)  1  think  you  said  the  woman 
generally  has  charge  of  the  purse  ? —  Y"es. 

2277.  Would  not  that  apply  in  cases  rather  more  to 
lower  middle  class  life  than  to  actual  working  class  life, 
more  particularly  to  poor  working  class  life  ? — It  is  a 
strange  thing,  and  I  am  often  very  much  astonished  at 
it,  but  I  constantly  ask  the  question,  "  How  much  does 
your  husband  give  you  P  "  and  I  find,  I  may  say  in 
almost  every  case,  that  it  is  within  Is.  or  2s.  of  the  full 
amount  of  his  wages.  I  have  the  wages  before  me, 
which  they  do  not  know.  They  do  not  know  that  I 
have  a  return  from  the  employer,  and  I  am  looking  at 
that  when  I  say  "  How  much  does  your  husband  give 
you?"  and  I  am  astonished  how  frequently,  almost 
always,  it  is  within  Is.  or  2s.  of  the  total  wages. 

2278.  Is  it  not  likely  the  husband  from  whom  a 
woman  would  like  to  be  relieved  would  not  give  her 
within  Is.  or  2s.  of  his  total  wages  ? — Possibly. 

2279.  In  that  case  would  you  consider  it  advisable 
to  give  discretion  to  whoever  is  the  authority,  say  the 
coimty  court  judge,  to  grant  a  hearing  of  the  case,  if  it 
were  made  clear  the  woman  had  not  enough  to  pay 
three  guineas  ? — As  to  the  amount  of  money  she  was 
to  pay  ? 

2280.  As  to  the  payment  of  fees  on  her  part  P — Yes. 
Fees  are  a  question  which  the  Treasury  will  deal  with, 
and  they  are  a  great  authority.  I  can  hardly  express 
an  opinion  on  the  subject.     Of  coui-se  we  could  give 
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time,  but  if  we  did  give  time  I  am  afraid  that  the 
Treasury  would  never  get  the  money. 

'2281.  It  would  mean  a  remission  of  the  fees  ? — 
Yes ;  that  would  be  suing  in  forma  pauperis  certainly. 
The  judge  can  give  that  power,  but  I  have  only  given 
leave  to  sue  in  ordinary  cases  in  forma  pauperis  once  in 
19  years,  or  nearly  19  years.  I  have  never  been  asked 
excepting  once. 

2282.  I  want  to  ask  you  a  question  which  may  seem 
outside  your  jurisdiction,  in  so  far  as  it  relates  to 
divorce.  It  has  been  given  strongly  in  evidence  that 
any  equality  in  the  law  between  man  and  woman  should 
be  modified  only  in  relation  to  continuous  adultery  or 
adultery  inflicting  indignity  upon  the  wife,  and  the 
reasons  given  in  support  of  that  were,  in  the  case  of 
man,  isolated  acts  pi-onipted  by  temptation  which  did 
not  arise  in  the  case  of  a  woman,  and  that  in  fact  the 
woman  did  not  commit  adultery  unless  her  moral 
standard  were  a  low  one  when  she  would  make  an  un- 
desirable wife.  In  your  experience  in  connection  with 
debt,  have  you  experience  of  the  temptation  of  women 
similar  to  that  which  has  come  before  me  in  industrial 
life  ? — I  think  I  understand  exactly  what  you  wish  to 
know.  I  am  son-y  to  say  it  has  come  under  my  immediate 
personal  notice  more  than  once,  that  persons  who  cater 
for  the  poor,  tallymen  who  sell  their  goods,  almost  force 
their  goods  upon  the  pooi,  and  collect  the  money  from 
week  to  week,  have  exposed  women  to  the  most  serious 
temptation  that  a  woman  can  be  exjjosed  to,  namely, 
she  desires  to  get  the  debt  paid  because  she  is  afraid  of 
her  husband,    and  the   tallyman   says,    "  If   you   will 

"  permit I  will  excuse  you  so  much  debt,"  and  I 

think  that  is  a  teiTible  position  for  a  woman  to  be 
plac3d  in. 

22S3.  {Chairman.)  Have  you  actually  come  across 
those  cases  ? — I  have  come  across  them  absolutely,  and 
I  have  inquired  from  the  bailiffs  who  can  give  cases. 
I  was  so  shocked  on  one  occasion  to  hear  it  that  I  went 
to  the  bailiffs  in  the  principal  coui'ts  and  made  personal 
inquiries,  and  they  said,  "  Quite  common."  I  was 
amazed,  but  there  it  is. 

2284.  (Mr.  Burt.)  Tou  mentioned  that  in  compen- 
sation cases  the  widow  sometimes  applies  to  have  the 
amount  awarded  to  her  paid  in  a  lump  sum  ? — Yes. 

2285.  I  understood  you  to  say  that  you  consider 
that  is  an  undesirable  thing  to  do  as  a  rule  ? — Do  you 


wish  to  know  whether  I  think  they  ought  to  have  it  in 
a  lump  sum. 

228ti.  Yes,  I  want  your  opinion  on  the  point  ? — I  can 
conceive  circumstances  where  a  lump  sum  would  be  of 
the  very  greatest  importance,  but  all  I  can  say  is  that 
in  all  the  cases  that  have  come  under  my  immediate 
notice,  when  I  have  inquired  thoroughly  into  it,  I  have 
considered  that  to  get  it  by  instalments  is  much  better 
for  the  pai-ties. 

2287.  (Mr.  Spender.)  "When  you  said  that  publicity 
was  a  great  safeguard  you  meant  publication  of  reports 
as  well  as  having  an  open  court,  that  there  might  be  a 
publication  of  reports  in  newspapers  ? — I  did. 

2288.  That  is  your  opinion  ? — Yes. 

2289.  You  say  here  in  the  proof  before  me  that 
whatever  court  tries  the  indictment  should  have  the 
power  to  grant  divorce  or  separation.  I  think  I  gather 
from  you  you  prefer  that,  so  far  as  divorce  is  concerned, 
that  should  go  to  the  county  coui-t  and  not  to  the  court 
of  first  instance  ? — As  far  as  divorce  is  concerned.  I 
am  against  separation  orders ;  I  think  they  tend  to 
imnaorality. 

2290.  Your  preference  is  for  the  county  court  over 
the  court  of  first  instance  P — Certainly. 

2291.  (Chairman.)  I  believe  you  are  a  magistrate  as 
weU  as  a  county  court  judge? — Yes,  I  sometimes  act. 

2292.  In  which  district  are  you  a  magistrate  ? — I  am 
a  magistrate  for  all  the  counties,  but  I  only  act  for  my 
own  immediate  neighboTU-hood,  my  own  home. 

2293.  Are  you  a  magistrate  for  all  the  counties  in 
which  you  are  a  county  court  judge,  or  how  is  that  ? — 
By  reason  of  being  a  county  oom-t  judge  the  Lord 
Chancellor  puts  one  upon  the  roll  of  magistrates. 

2294.  You  are  a  magistrate  for  aU  that  district  ? — 
I  am. 

2295.  I  only  ask  that  because  your  experience  is  not 
confined  to  that  of  a  county  court  judge  ? — I  have  acted 
as  a  stipendiary  before  I  became  a  county  county  judge 
for  a  considerable  time — I  acted  for  six  months — and 
I  have  sat  a  good  deal  at  quarter  sessions,  and  I  have 
been  deputy  recorder  many  times,  and  therefore  I  have 
had  experience  besides  the  county  court. 

(Judge  Tindal  Atkinson.)  I  see  the  number  of 
inhabitants  in  Ban-ow  is  97,100. 


His  Honour  Judge  Sir  William  Lucirs  Selfe  called  and  examined. 


2296.  (Chairman.)  You  are,  I  think,  senior  judge 
of  the  county  court  bench  .'• — Not  quite  senior,  the 
third. 

2297.  For  the  last  27  years  you  have  sat  as  county 
court  judge  on  circuits  in  Monmouth  and  Cardiff,  East 
Kent,  Marylebone,  and  "West  London  ? — That  is  so. 

2298.  "Your  evidence  is  mainly  on  the  question  of 
conferring  jurisdiction  on  local  courts  ? — Yes. 

2299.  You  do  not  come  as  having  experience  as  a 
magistrate  or  chairman  of  quarter  sessions  ? — No. 

2300.  Before  you  get  to  the  question  of  what  coui-ts 
should  act  if  any  change  is  to  be  made,  will  you  deal 
with  the  question  of  the  publication  of  reports ;  what 
is  your  view  about  that  ? — I  am  in  favour  of  publishing 
only  the  names  and  the  results  without  any  details. 

2301.  You  think  the  present  system  of  publication 
does  not  lead  to  satisfactory  results  ? — Not  at  all ;  I 
think  it  only  panders  to  the  curiosity  of  the  mob,  and 
so  far  as  my  experience  goes,  at  any  rate  so  far  as  the 
London  papers  are  concerned,  it  deals  only  with  what 
may  be  called  society  cases,  thereby  giving  a  very 
wi-ong  impression  as  to  the  classes  among  whom 
unfaithfulness  is  rife. 

2302.  As  to  any  amendments  of  the  law  as  to 
procedure  and  practice,  I  observe  you  state  you  have 
no  suggestions  to  offjr.  You  put  forward  that  you 
have  no  experience  ? — I  have  no  suggestions  to  oif  er 
from  practical  experience,  but  I  desire  to  associate 
myseK  with  the  suggestions  I  have  heard  to-day,  that 
the  definitions  should  be  made  clearer. 

2303.  You  mean  the  suggestion  made  by  Mr.  Rose  ? — • 
And,  I  think,  by  Judge  Steavenson,  more  especially 
as  regards  cruelty.  I  was  looking  at  a  case  last  night 
which  I  think  is  one  of   very  great  importance,   and 


that  is  the  question  whether  immorality  on  the  part 
of  the  husband  openly  flaunted  in  the  face  of  the  wife, 
which  seriously  affects  her  health,  should  not  be 
sufficient  to  establish  legal  cruelty.  It  was  decided 
to  the  contrary  by  Sir  Charles  Butt  in  a  case  with  which 
your  Lordship  is  familiar,  "  Beauclerk  v.  Beauclerk." 
In  the  Court  of  Appeal  the  point  was  not  decided, 
because  the  petition  was  dismissed  on  the  ground  of 
delay.  I  think  that  circumstances  such  as  are  revealed 
in  that  case  should  be  held  to  establish  cruelty. 

2.'304.  Your  note  says  that  you  have  not  practised 
in  the  court  ? — I  have  not  had  any  experience  in  the 
coui-t.     All  I  know  is  from  reading  reports. 

2305.  Dealing  with  what  you  express  in  youi-  note 
mainly  about  coimty  courts  and  the  suggestion  about 
giving  them  jurisdiction,  you  express  a  hope  that  no 
such  jurisdiction  will  be  conferred  ? — I  do. 

2306.  "Will  you  state  shortly  the  grounds  upon 
which  you  express  that  hope  ? — The  grounds  upon 
which  I  express  that  hope  are :  first,  as  regards  the 
question  of  costs,  which  are  said  to  be  prohibitive,  and 
therefore  prevent  parties  in  poor  circumstances  resorting 
to  the  court,  there  has  been  no  change  in  that  respect 
since  the  Act  of  1857  was  passed;  secondly,  for  my 
own  part  I  have  no  reason  to  think  that  there  is  any 
general  desire  on  the  part  of  the  poorer  classes  that 
the  possibilities  of  divorce  should  be  brought  home  to 
their  doors  ;  and  thirdly,  I  do  not  desire  to  see  further 
facilities  given  for  the  dissolution  of  the  solemn  contract 
of  marriage. 

2307.  You  go  on  in  youi-  note  to  give  reasons  for 
that  conclusion? — Yes.  I  think  if  the  Commission 
were  to  make  inquii-ies  of  those  who  visit  the  labouring 
classes    in    their    homes,    and    of    the    police     court 
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missionaries,  they  -would  find  that  there  is  no  general 
desire  for  the  extension  of  those  facilities.  No  doubt 
your  Lordship  has  had  complaints  addressed  to  you  in 
your  capacity  as  President  of  the  Divorce  Coui-t  from 
people  who  feel  it  to  be  a  hardship.  1  must  assume  that 
there  are  a  certain  number  of  cases  in  which  it  is 
felt  to  be  a  hardship,  but  1  suppose  nobody  would 
consider  that  divorce  is  a  desirable  thing  in  itself,  and 
I  do  not  think  that  the  facilities  for  it  should  be 
increased  unless  thei'e  is  a  general  desire  on  the  part 
of  those  who  are  at  present  said  to  be  prohibited  by 
cost  from  obtaining  that  relief,  that  it  should  be 
extended  to  them.  I  think  in  that  connection  the 
question  on  which  the  Commission  have  heard  so 
much,  and  1  have  heard  something  to-day,  of  separation 
orders,  should  be  considered. 

2308.  I  was  coming  to  separation  orders,  if  you  will 
exhaust  the  other  part  first  ? — 1  think  that  if  divorce 
were  made  more  easy  the  result  would  be  that  people 
would  rush  improvidently  into  proceedings,  perhaps 
not  on  the  best  advice,  in  cases  in  which,  if  they  had 
more  time  for  consideration,  they  would  adjust  their 
differences  and  come  together  again.  1  saw  it  stated, 
I  think  yesterday,  in  the  evidence  of  Sir  George  Lewis, 
that  if  proceedings  were  authorised  in  the  county  court 
a  case  would  be  heard  in  three  weeks.  I  think  he  is 
wrong  as  regards  the  time  in  which  a  case  could 
be  heard,  to  begin  with,  but  if  it  were  so  I  think  it 
would  be  most  disastrous.  I  think  the  experience  of 
those  who  are  experienced  in  the  Divorce  Court  is.  that 
persons  who  resort  to  that  court  do  not  do  so  until 
after  very  grave  consideration,  and  if  parties  had  the 
opportunity  of  proceeding  by  wa,y  of  divorce  close  at 
hand,  and  rushed  into  it  under  a  feeling  probably  of 
natural  annoyance,  that  the  results  would  be  extremely 
disastrous  in  cases  in  which  more  consideration  would 
induce  the  parties  to  take  a  more  reasonable  view  of 
the  situation. 

2309.  Are  there  any  other  evils  you  wish  to  mention  ? 
— Also  there  would  be  very  great  danger  of .  collusion, 
which  it  would  be  extremely  difficult,  if  not  impossible, 
for  the  county  courts  to  detect.  That  question,  I  see 
from  the  evidence  that ,  has  already  been  given,  might 
cease  to  lie  of  great  importance  if  the  suggestions 
which  have  been  put  before  the  Commission,  for 
divorce  by  mutual  consent,  were  adopted,  but  so  long 
as  the  law  on  collusion  remains  as  it  is,  1  think  there  is 
very  great  fear  that  .it  would  be  defeated  by  oi-  evaded 
in  proceedings  in  the  county  court. 

2310.  Would  your  view  as  to  this  point  meet  that 
class  of  case  which  we  have  heard  mentioned,  in  which 
one  of  the  parties  had  disappeared  into  a  foreign 
country  or  colony,  and  the  party  left  behind  is  vei-y 
poor  and  in  one  of  the  manufacturing  districts,  say  ? — 
Of  course  not.  It  clearly  would  not  meet  cases  of  that 
kind, 

2311.  Have  you  any  views  as  to  how  that  class 
of  case  should  be  dealt  with,  whether  a  permanent 
desertion  of  that  character  should  afford  a  ground  of 
,divoi-ce  f — Apart  from  infidelity  ? 

2312.  Or  apart,  at  any  rate,  from  the  possibility  of 
the  proof  of  infidelity.  The  class  of  case  mentioned 
by  one  or  two  witnesses  was  the  husband  or  wife,  as 
the  case  might  be,  disappearing  to  America  or  a  colony 
and  never  being  heard  of — in  some  cases  traced  and  in 
some  cases  not.  Frequent  cases  of  that  kind  were 
mentioned? — If  they  are  not  traced  I  should  think 
that  on  the  presumption  of  death  which  prevails  in 
the  courts  after  a  person  has  not  been  heai-d  of  for  a 
cei  tain  time,  divorce  should  be  allowed ;  as  in  present 
cii'cumstances,  re-marriage  under  those  circumstances 
ceases  to  be  a  criminal  offence.  Bigamy  after  a 
disappearance  of  seven  years  ceases  to  be  a  criminal 
offence,  although  it  does  not  confer  the  status  of  a 
wife  when  the  husband  turns  up  again,  if  he  turns  up. 

2313.  I  am  afraid  I  interrupted  you  on  the  point 
about  separation  orders  which  you  next  deal  with. 
Will  you  tell  us,  generally  speaking,  your  view  as  to 
the  operation  of  the  Act  of  1895,  and  whether  any 
change  is  desii-able  in  that  respect  ? — I  think  as  regards 
that  I  can  only  echo  what  I  have  heard  said  to-day. 
Although  I  have  sat  for  many  years  as  magistrate  and 


chairman  of  quarter  sessions  I  have  never  had  a  case 
brought  before  me. 

2314.  Was  your  sitting  in  that  capacity  before  the 
Act  of  1895  ? — No,  it  commenced  in  1893  and  continued 
till  I  was  removed  to  London.  I  have  no  practical 
experience  of  it,  but  from  the  evidence  which  has  been 
given  to-day  and  from  what  one  sees  in  the  papers, 
I  think  the  effect  of  the  Act  has  been  disastrous.  One 
of  the  chief  reasons  for  it  being  so  disastrous  is  that 
which  was  stated  by  Mr.  Rose  this  morning,  that  a 
women  could  get  a  separation  order  for  4s.  The  effect 
of  having  a  court  within  reach  to  which  you  can  go 
and  get  an  order  of  that  kind  under  a  feeling  of 
natUi-al  iiritation,  caused  perhaps  by  not  consistent 
but  occasional  ill-treatment,  generally  owing  to  intoxi- 
cation, seems  to  me  to  have  been  extremely  disastrous. 

2315.  Your  view  would  be  to  abolish  or  limit  the 
power  of  granting  separation  orders  ? — Most  distinctly. 

2316.  Rather  than  give  further  facilities  for  dissolu- 
tion, or  orders  for  separation  ? — Tes.  I  think  if  the 
Legislature  made  what  is  pretty  well  established  to 
have  been  a  wrong  step,  that  is  no  reason  for  taking 
another  wrong  step,  but  rather  for  retracing  their 
steps. 

2317.  Assuming  local  jm-isdiction  should  be  con- 
ferred, what  is  your  view  as  to  the  establishment  of 
any  special  tribrmal  or  the  use  of  the  existing  tribunals  ? 
— Upon  that  point  I  think  I  ought  to  confront  your  , 
Lordship  with  your  own  memorandum,  written  in  I 
forget  what  year,  on  the  subject  of  the  trial  of  cases 
at  assiizes.  I  have  no  doubt  that  has  already  been  read, 
and  I  will  not  refer  to  it  again  unless  you  desire  it. 

2318.  Is  that  the  memorandum  referred  to  in  the 
county  court  committee  of  last  year  ? — Tes. 

2319.  We  have  that  report. 

{Sir  Lewis  Dibdin.)  We  have  not  had  it  mentioned. 

{Chairman.)  It  is  refeiTed  to. 

(Sir  Lewis  Dibdin.)  Might  the  witness  be  allowed 
to  give  the  substance  of  it  ? 

{Witness.)  If  I  may  be  allowed  to  read  the  report, 
it  is  as  follows  :  "  Weighty  objections  have  been  made 
"  and  vrill  no  doubt  continue  to  be  made  by  many  to 
"  conferring  upon  any  other  tribunal  than  the  court 
"  sifting  in  London  any  jurisdiction  in  these  cases. 
"  The  substance  of  these  may  be  conveniently  stated 
"  by  quoting  the  following  passages  from  the  memo- 
"  randum  prepared  by  the  late  President  of  the  court, 
"  in  1896,  approved  by  his  predecessor  the  late  Lord 
"  St.  Helier,  and  adopted  by  the  committee  of  the 
"  coimcil  of  judges.  These  passages,  which  bear  upon 
"  the  subject  generally,  though  the  memorandum  was 
"  prepared  upon  a  proposal  that  Probate,  Divorce  and 
"  Admiralty  cases  should  be  heard  in  Lancashire,  are 
"  as  follows  :  '  It  has  hitherto  been  considered  desirable 
"  '  that  all  divorce  cases  should  be  tried  before  one 
"  '  tribunal  sitting  permanently  in  London,  and  there 
'  appear  to  be  very  serious  considerations  weighing 
"  '  against  any  proposal  to  extend  the  trial  of  these 
"  '  cases  to  different  parts  of  the  country,  considerations 
"  '  which  seem  to  preponderate  over  the  advantage  to 
"  '  some  individuals  of  lessening  expenses  to  be  incun-ed 
"  '  by  them  in  these  cases.  Under  the  existing  law  of 
"  '  divorce  the  coiirt  has  to  exercise  its  functions  not 
"  '  merely  in  the  interest  of  the  parties  before  it,  but 
"  '  of  society  at  large,  and  it  is  important  that  the 
"  '  judges  who  administer  this  branch  of  the  law 
"  '  should  be  thoroughly  familiar  with  it,  able  to  take 
■'  '  counsel  together  when  necessai-y,  should  preserve 
"  '  uniformity  in  the  exercise  of  the  large  discretional^ 
"  '  powers  conferred  on  the  court-,  should  be  assisted 
"  '  m  guarding  against  collusion  by  a  staff  of  officials 
"  '  whose  experience  is  of  the  greatest  seiwice  to  the 
"  '  court,  and  should  be  aided  by  a  bar  familiar  with 
"  '  the  mode  of  conducting  this  peculiar  class  of  work. 
"  '  I  think  it  is  highly  undesirable  to  allow  these  cases 
"  '  to  be  tried  at  the  assizes  ?  '  " 

2320.  {Chairman.)  That  is  the  memorandum  of 
what  year? — 1896, 1  gather. 

_  2321.  I  think  the  report  of  last  year  had  a  different 
view,  if  you  read  on.  Just  read  the  few  words  that 
follow  it  ? — The  next  few  weirds  are  not  in  my  memo- 
randum. 
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'2322.  I  could  not  quote  it,  but  I  thought  it  went 
on  to  say  somethmg  about  experience  shows  a  change 
of  view  ? — Yes.  Then  the  report  of  last  year  goes  on : 
"  But  experience,  more  especially  that  of  late  years, 
"  and  the  results  of  the  Summary  Jurisdiction  (Married 
"  Women)  Act  of  1895,  which  had  only  come  into 
"  force  shortly  before  the  memorandum  aforesaid  was 
"  di-awn  up,  have  led  to  modified  views  bemg  entertained 
"  upon  this  highly  important  question,  so  far  as  regai-ds 
"  cases  in  which  the  poverty  of  the  parties  prevents 
"  them  from  having  access  to  the  Divorce  Coui-t,  even 
"  though  suits  ill  forma  pauperis  may  be  broughl 
"  thei'e." 

2323.  We  have  had  that  report  cu-culated.  Ton  go 
on  in  your  note  to  say  that  those  arguments  apply  to 
the  county  com-t  ? — They  apply  in  my  judgment  far 
more  strongly  to  the  county  courts  than  to  the  judges 
of  the  High  Court  sitting  at  assizes.  It  must  be 
remembered  that  the  judges  of  the  county  coiu'ts  are 
at  present  55  in  number.  They  are  sitting  constantly 
alone  in  different  courts  all  over  the  country:  they  are 
not  familiar  with  this  branch  of  the  law,  and  are  less 
able  to  take  counsel  together  than  the  judges  of  the 
High  Court,  so  that  they  could  not  be  expected  to 
preserve  uniformity  in  the  exercise  of  the  discretionary 
powers  of  the  coiirt,  while  their  oflS.cials,  able  and 
experienced  as  many  of  them  are  in  the  ordinary  work 
of  the  courts,  would  be  of  little  service  to  them  in  this 
peculiar  class  of  work.  I  fear,  therefoi'e,  that  the 
result  of  imposing  this  extremely  irksome  and  delicate 
jurisdiction  on  the  judges  would  be  anything  but 
satisfactory.* 

2324'.  Would  that  difficulty  of  want  of  uniformity 
be  met  by  conferring  that  special  jurisdiction  on  a 
select  number  of  judges  who  should  take  the  whole 
of  it  ? — Of  course,  the  more  the  number  of  judges 
exercising  the  jurisdiction  is  reduced  the  more  likely 
you  are  to  arrive  at  uniformity,  but  I  think  it  would  be 
extremely  difficult  to  select  some  judges  only  of  the 
county  coiu-ts  to  do  that  work. 

2325.  On  the  next  point,  do  you  think  there  would 
be  a  diminution  of  the  expense  of  proceedings  ? — That 
point  entirely  depends  on  the  scale  that  might  be  fixed. 
I  was  surprised  to  hear  my  colleague.  Judge  Steavenson, 
to-day  suggest  that  the  cost  should  be  Umited  to  three 
guineas.  Assuming  that  to  be  possible,  of  course,  a 
working  man  with  nothing  but  his  weekly  wages  to 
depend  on  would  be  able  to  raise  the  money  ,to  take 
proceedings,  but  it  seems  to  me  absolutely  impossible 
to  suppose  that  a  divorce  case  could  be  conducted  for 
such  a  sum  as  that.  In  the  first  p]aoe  we  have  the 
Treasury  to  consider,  and  the  Treasury,  as  is  well 
known,  looks  to  the  fees  of  the  suitors  to  pay  a  con- 
siderable proportion,  probably  the  greater  proportion, 
of  the  expenses  of  the  courts.  In  an  ordinary  action  in 
the  county  court  the  fees  alone  come  to  that  amount, 
or  nearly  to  that  amount.  That  leaves  nothing  for  a 
solicitor,  and  the  expenses  of  witnesses.  It  seems  to 
me  that  that  is  quite  an  impracticable  idea.  I  think, 
in  point  of  fact,  that  those  who  recommend  it,  who 
consider  it  would  be  a  boon  to  the  working  classes 
to  confer  local  jiuisdiction  in  divorce  cases,  would 
find  that  the  boon  would  be  illusory  in  most  cases  on 
accoimt  of  the  cost.  Tour  Lordship  is,  of  course, 
familiar  with  the  celebrated  pronouncement  of  Mr. 
Justice  Maule,  which  had  a  considerable  effect  on  the 
passing  of  the  Divorce  Act  of  1857,  in  the  case  in 
which  he  tried  a  man  for  bigamy,  who  had  gone  thi-ough 
the  foi-m  of  marriage  with  a  woman  after  his  first  wife 
had  left  him  for  another  man.  After  explaining  to  him 
what  course  he  ought  to  have  taken  in  bringing  an 
action  for  criminal  conversation,  and  presenting  a 
Bill  in  the  House  of  Lords  for  the  dissolution  of 
his  marriage,  with  liberty  to  marry  again,  he  made 
use  of  this  observation:  "It  is  true  this  would 
"  have  cost  you  some  thousand  pounds,  whereas  you 

*  Note. — In  this  connection  I  should  like  to  refer  to  the 
observations  of  Mr.  Oswald  Dyker,  a  Scotch  advocate,  in  an 
article  on  the  present  Commission  which  appeared  in  the 
Jurifliciil  Mrriew  of  January  1910,  on  the  importance  of 
questions  aflfecting  status  being  dealt  with  onlj'  by  the 
superior  tribunals. — W.  L.  S. 


"  do  not  appear  to  be  worth  more  than  a  thousand 
"  pence."  The  1,0001.  limit,  of  course,  was  removed 
by  the  Divorce  Act,  but  the  1,000  pence  limit  still 
remains.  I  do  not  think  if  divorce  were  permitted  in  the 
county  coui-ts  that  the  necessary  expenses  would  be 
reduced  to  a  sum  which  an  ordinary  woi-kman  would  be 
able  to  pay.  Bear  in  mind,  also,  he  has  to  provide 
security  for  his  wife's  costs ;  or  if  the  wife  is  tlie 
petitioner  the  respondent  has  to  provide  security  for 
her  costs.  Wliat  possible  security  can  a  working  man 
who  has  nothing  but  the  labour  of  his  hands  to  depend 
upon  give  in  the  matter  of  costs  ?  I  do  not  know 
whether  the  Senior  Registrar  of  the  Divorce  Court,  in 
giving  evidence  a  few  days  ago,  was  asked  in  what  form 
security  was  provided,  or  whether  in  point  of  fact  it 
was  provided,  in  those  cases.  Does  your  Lordship's 
experience  enable  you  to  say  where  a  man  is  earning 
21.  a  week,  and  an  application  is  made  for  the  security 
of  costs,  what  security  in  point  of  fact  is  given  now  ? 
If  it  is  not  given,  what  happens  ? 

2326.  Assume,  however,  a  county  court  in  Northum- 
berland, Newcastle,  say,  was  open  to  the  suitors  there 
for  divorce  ;  would  not  the  suitor  who  brought  his 
suit  there  with  simple  proceedings  be  able  to  get  it 
through  at  a  very  much  less  cost  than  if  he  had  to 
conle  to  London  ? — Of  course,  there  is  no  doubt  about 
that. 

2327.  That  is  the  point.  There  must  be  cost 
always,  but  that  seems  to  be  the  point  that  is  made  ? — 
Undoubtedly,  I  should  take  it  the  cost  of  coming  to 
London  would  be  absolutely  prohibitive,  but  I  think  it 
has  not  been  suggested — I  hope  it  has  not  been 
suggested — that  every  county  court  in  the  Kingdom 
should  have  divorce  jurisdiction,  but  that  it  should  be 
exercised  in  certain  centres.  The  parties  wotdd  have 
to  consider  the  cost  of  bringing  witnesses  from  a  place 
like  Wooler,  in  Northumberland,  to  Newcastle,  or  from 
Kendal  to  Carlisle,  or  any  other  place,  which  would  be 
a  very  serious  item. 

2328.  Take  one  other  point  about  the  possibility  of 
suing  in  the  county  courts.  At  present  we  are  told  by 
the  i-egistrar  that  a  party  has  to  come  himself  or  get  a 
legal  representative.  Nobody  else  can  do  it,  that  is, 
enter  the  suit,  or  appear  in  it,  or  attend  the  summonses 
if  it  is  in  London.  Would  not  that  difficulty  be  very 
much  minimised  if  suitors  could  deal  with  the  cases 
themselves  with  the  assistance,  for  instance,  of  the 
registrar  of  the  county  court  in  the  nearest  county 
court  to  them  ? — Going  to  the  county  court  to  issue 
their  process,  do  you  mean  ? 

2329.  Tor  process  ? — Tes,  they  can  do  that  now  in 
county  court  cases,  and  I  suppose  they  could  do  it  in 
the  county  coru-t  if  divorce  jurisdiction  were  conf  err;ed. 

2330.  As  far  as  I  follow  what  you  have  said,  the 
mere  fact  that  there  would  be  some  cost,  perhaps  con- 
siderable cost,  even  in  the  county  court,  would  not 
necessarily  show  that  it  would  not  be  an  advantage  to  a 
good  number  to  get  their  oases  done  at  a  less  expense 
rather  than  not  get  it  done  at  all  in  London  ? — The 
reduction  of  expense  would  make  it  easier  for  them, 
assuming  it  tp  be  desii'able  it  should  be  made  easier. 

2331.  If  that  jurisdiction  were  conferred  on  the 
county  courts,  I  gather  from  your  memorandum  that 
ought  also  to  apply  to  the  metropolis  ? — I  think  it  is 
clear  that  if  the  supposed  boon  of  cheaper  divorce  is  to 
be  conferred  upon  the  poorer  classes  of  the  community, 
those  classes  in  London  should  not  be  excluded  from 
the  advantages  confen-ed  upon  their  brethren  else- 
where. 

2332.  The  result  of  youi-  view  is,  I  think,  that  the 
conferring  of  jurisdiction  in  matrimonial  cases  on  the 
county  courts  would  be  undesirable  in  itself,  and, 
further,  that  it  would  be  of  very  little  use  to  the 
parties  in  whose  supposed  interests  it  is  suggested  ? — 
That  is  my  view. 

2833.  Ton  have  also  considered  what  is  the  effect 
of  confemng  ■  such  jurisdiction  'on  the  county  courts 
themselves  ? — Tes. 

2334.  The  memorandum  is  somewhat  full  on  that 
point.  I  take  it  the  broad  view  is  that  they  have  too 
much  woi'k  already  to  do  ? — Not  the  county  courts 
taken  as  a  whole,  but  the  county  courts  in  the  districts 
in  which  I  gather  the  matrimonial  oases  would  be  most 
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numerous  are  already  overworked.  They  cannot  keep 
up  witli  their  work  without  assistance,  and  they 
certainly  could  not  add  anything  to  it. 

2335.  Ton  notice  that  the  county  courts,  at  any 
rate  the  more  important  ones  have  had  jurisdiction  in 
banki-uptcy  conferred  upon  them  ? — Yes. 

2336.  Also  with  regard  to  employers  liability  ? — 
Tes. 

2337.  So  that  the  county  court  jurisdiction  has 
been  increased  since  1846  to  the  present  day  ? — Since 
1856.  In  1847  they  were  instituted.  From  1856 
onwards  there  has  hardly  been  a  year  in  which  some 
duty  has  not  been  cast  on  the  county  court. 

2338.  That  is  to  say,  there  is  a  certain  amount  of 
confidence  in  them  ? — I  shoiild  not  dissent  from  that 
proposition. 

2339.  Is  their  bankruptcy  jurisdiction  unlimited? 
— Tes,  the  same  as  the  high  court,  except  that  in 
certain  cases  a  claim  made  against  a  stranger  exceeding 
2001.  cannot  be  brought  in  the  county  court  if  he 
dissents,  in  which  case  it  must  be  brought  in  the  high 
court. 

2340.  What  do  you  say  as  to  the  capacity  of  the 
county  court,  apart  from  its  duty,  and  as  to  the 
ability  of  the  judges  to  deal  with  the  class  of  case 
which  has  been  suggested  should  go  to  them  ? — I  think, 
pei-haps,  that  ought  to  be  asked  of  someone  else  rather 
than  a  member  of  the  bench. 

2341.  Tour  real  ground  is  the  present  state  of  the 
work  ? — My  real  ground  of  objection,  apai-t  from  the 
broad  objections  on  principle,  is  the  state  of  the 
work  in  the  courts  with  which  I  am  familiar.  In  Kent 
I  could  have  done  it .:  I  do  not  say  I  could  not. 

2342.  Assuming  the  country  determine  to  have  it. 
it  would  only  be  a  question  of  supplying  more  judges 
to  do  the  work  ? — 1  trust  the  Commission  will  not 
fail  to  call  attention  to  that  fact.  I  do  not  wish  them 
to  recommend  that  this  work  should  be  imposed  upon 
us  without  a  recommendation  that  the  position  of  the 
judges  of  the  county  coui-ts  shall  be  duly  considered, 
both  as  regards  their  numbers  and  in  another  important 
item. 

2343.  I  think,  although  it  is  more  amplified,  that  is 
the  substance  of  the  next  two  pages  of  your  notes  ? — 
Tes.  I  should  like  to  say — I  do  not  know  whether 
youi-  Lordship  is  coming  to  that  point — I  observed  for 
the  first  time  that  Mr.  Justice  Bargrave  Deane  sug- 
gested that  cases  should  be  tried  by  a  judge  of  the 
Divorce  Division  going  on  circuit.  P  think  that 
would  be  the  proper  solution  of  the  matter.  If  not, 
I  must  say  I  feel  very  strongly  that  the  jurisdiction 
should  not  be  conferred  on  the  county  courts  all 
round.  I  think  the  matter  ought  to  be  considered  in 
connection  with  the  question  of  the  jurisdiction  of  the 
coiinty  coui-ts  in  other  respects,  with  which  youi'  Lord- 
ship is  familiar  from  the  Bill  of  last  year,  I  think 
that  the  true  solution  of  the  question  of  the  local 
administration  of  justice  is  the  establishment  of  courts 
intermediate  between  the  county  court  and  the  high 
court,  and  that  the  divorce  jurisdiction  if  conferred  on 
local  courts  should  be  conferred  on  those. 

2344.  Does  that  mean  special  judges  for  that 
pui-pose  ? — No,  for  the  administration  of  local  justice 
generally  in  the  shape  of  district  coui-ts,  with  jiu'isdic- 
tion  to  try  all  cases  that  might  be  brought  in  the 
King's  Bench  Division,  unless  removed  to  the  King's 
Bench  Division,  and  with  jurisdiction  to  try  all  cases 
at  assizes,  except  such  as  at  the  Central  Criminal  Court 
which  would  be  reserved  for  a  judge  of  the  high  covu-t. 

2345.  Tou  woidd  establish,  in  fact,  an  intermediate 
tribunal  between  the  county  coui-t  and  the  high  court 
to  deal  with  more  important  cases  ? — Tes. 

2346.  But  not  cases  which  would  necessai-ily  be 
required  to  be  brought  into  the  high  court? — Tes. 

2347.  There  would  be  power  to  remove  them  if 
thought  fit  ? — Tes. 

2348.  I  think  that  substantially  deals  with  all  in 
your  memorandum  ? — I  may  have  omitted  something, 
but  probably  someone  else  will  ask  about  it. 

2349.  {Mr.  Br/erley.)  Tou  are  not  in  favour  of  the 
jurisdiction  being  extended  to  cotmty  courts  ? — No. 


2350.  You  are  also  in  favour  of  separation  orders 
granted  by  courts  of  summary  jurisdiction  being 
restricted  ? — Certainly. 

2351.  What  do  you  propose  ?  Take  the  case  of  the 
poor  wife  who  is  really  badly  treated  by  her  husband. 
What  do  you  propose  she  should  do  in  the  future  if 
your  recommendations  were  carried  out  ? — What  she 
has  done  in  the  past,  1  think. 

2352.  What  past  ?  Do  you  mean  before  1895  ?— 
Tes.  Not  necessarily  that.  I  think  what  has  been 
said  to-day  with  reference  to  the  making  of  separation 
orders  temporarily  in  the  first  case  is  a  very  good 
suggestion.  The  only  point  on  which  I  differ  is  that 
the  question  of  making  them  permanent  should  be 
dealt  with  by  the  same  tribunal  in  the  first  instance, 
and  not  by  the  county  court. 

2353.  Tou  mean  you  approve  of  the  method  of 
granting  them  for  a  certain  time  in  the  first  place, 
and  then  application  being  made  to  the  county  court  ? 
— Not  to  the  county  court,  but  to  the  court  which 
granted  the  temporary  order.  I  believe  in  point  of 
fact  that  it  would  be  found  that  in  a  very  large 
number  of  cases  the  parties  come  together. 

2354.  No  doubt  in  a  great  number  of  cases  that 
might  be  so,  but  that  would  hardly  dispose  of  all  of 
them  ?— No. 

2355.  Tou  say  that  it  is  not  suggested  that  every 
county  court  should  have  jurisdiction  in  divorce.  I  do 
not  understand  that  to  be  so.  I  understand  there  is  a 
siiggestion  that  every  county  court  should  have  it. 
Supposing  there  is  such  a  suggestion,  why  do  you 
object  to  that  and  say  special  county  courts  or  ceitain 
county  courts  in  each  circuit  wotdd  be  better  for  the 
trial  of  these  cases  ? — Because  so  very  many  of  the 
county  coui-ts  are  utterly  unimportant. 

2356.  The  judge  is  the  same  ? — The  judge  is  the 
same,  but  the  ofiicials  are  different 

2357.  The  officials  would  be  less  efficient  for  that 
class  of  work  ? — Tes.  When  I  say  "  some  county 
courts  "  only  should  have  them,  1  am  taking  that  from 
the  report  of  the  county  com^  committee. 

2358.  That  is  true  :  chiefly  on  the  ground,  you  mean, 
of  the  registrar  and  his  clerks  not  being  as  efficient  as 
those  ? — Not  only  so,  but  being  as  a  iiile  in  small 
courts  solicitors  to  the  parties.  In  a  small  county 
court  the  registrar  knows  most  of  the  suitors  by  reason 
of  their  being  his  own  clients.  In  a  small  county  court 
he  is  always  in  practice. 

2359.  (Judge  Tindal  Atkinsmi.)  Most  of  the  regis- 
trars are  in  practice,  because  the  Lord  Chancellor 
only  refuses  to  sanction  the  appointment  if  his  fees  do 
not  bring  in  1,000Z.  a  year  ? — By  far  the  majority  are 
in  practice. 

2360.  Are  practising  ? — Tes. 

2361.  As  far  as  the  trial  is  concerned  of  these 
divorce  cases,  there  would  be  no  reason  as  regards  the 
judge  why  they  should  not  go  to  every  court  ? — No,  he 
would  be  there. 

2362.  As  regards  the  mere  administrative  part  of 
the  work,  do  you  suppose  it  would  create  any 
greater  difficulty  than  an  ordinary  action  which  is 
brought  into  cnurt?— 1  am  not  familiar  with  the 
practice  in  the  Divorce  Division.  I  do  not  know 
anytliing  about  it,  and  I  am  certain  that  none  of  the 
local  registrars  do,  but  I  see  in  this  most  valuable 
county  court  report  it  is  suggested  that  in  every  case 
before  it  is  heard  the  record  should  be  sent  to  London, 
so  that  the  registrar  there  may  be  satisfied  it  is  in 
order.  I  conclude,  therefore,  that  there  is  some 
difficulty  about  it. 

2363.  That  would  not  necessarily  increase  tlie 
expenses  if  it  was  sent  to  the  registrar.  It  is  simply  a 
question  of  the  postage  and  a  certain  amount  of 
copying  ? — That  is  so. 

2364.  That  would  entirely  protect  the  parties  from 
anythmg  bemg  improperly  conducted  ?— Tes.'' 

2366.  Tou  agree  that  the  county  courts  of  1846 
and  the  present  time  are'very^different  courts  ? Very. 

2366.  I  do  not  want  to  take  you  through  them,  but 
I  should  like  other  [members  of  the  Commission  to 
refer  to  the  County  Courts  Committee  Report  at 
pages  2,  3,  4,  and  5,  which  will  show  the  very  extensive 
increase  of  the  county  court  jurisdiction.     They  now 
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have  to  deal  with  cases  of  considerable  importance  and 
very  large  amounts  ? — Yes. 

2367.  The  courts  themselves,  I  think,  are  popular 
with  people,  are  they  not  ? — Yes. 

2368.  Why  I  mention  that  is  this.  act-Drding  to  the 
returns  last  year  in  the  cases  which  were  tried  under 
the  extended  Jurisdiction  Act  there  were  3,096  cases 
under  that  Act  alone  in  that  one  year  ? — Yes. 

2369.  Then  we  find  that  in  the  year  1907  the 
number  of  actions  tried  on  the  High  Court  Circuit  was 
580,  and  the  number  of  cases  tried  by  consent  beyond  the 
jurisdiction  of  the  county  court  was  573  ? — -That  I  do 
not  know. 

2370.  That  is  according  to  the  return  ? — I  consider 
that  return  to  be  misunderstood.  I  think  573  does 
not  represent  actions  brought  by  consent,  probably  not 
a  dozen  of  them.  During  the  27  years  I  have  sat  as 
judge  of  the  county  court  I  have  only  tried  two  actions 
over  lOOL  by  consent,  and  I  am  convinced  if  those 
573   cases   were   analysed  they   would   almost   all   be 

ound  to  be  employers'  liability  cases  and  Admiralty 
cases.  I  think  that  a  wrong  inference  was  drawn  by 
last  year's  Committee  from  the  retui-n. 

2371.  There  are  55  county  court  judges ;  originally, 
I  think,  there  were  60  ? — Yes. 

2372.  You  know  of  no  Act  of  Parliament  which 
would  prevent  the  Lord  Chancellor  from  appointing  an 
extra  five  judges  if  he  chose  ? — I  know  of  no  Act  of 
Parliament. 

2373.  Those  five  additional  judges  would  give  a 
great  deal  of  assistance  if  divorce  was  given  to  them  ? 
— Of  course  they  would. 

2374.  And  be  practically  sufficient  for  the  purpose  ? 
— I  should  think  they  wotild. 

2375.  As  regards  the  number  of  cases,  I  have  had 
the  number  of  marriages  in  my  Southend  district  taken 
out  for  the  last  year.  There  were  557  marriages  over 
the  whole  of  that  district  ? — Yes. 

2376.  Supposing  there  were  2  per  cent.,  which  I 
should  say  was  a  liberal  allowance,  out  of  that  for 
divorce  oases,  that  would  only  give  me  about  12  cases 
in  the  year  to  try  ? — At  Southend. 

2377.  Yes  ;  and  the  learned  President  has  said  you 
can  try  an  undefended  action  in  a  quarter  of  an  hour. 
I  suppose  that  I  could  easily  dispose  of  those  12  in  12 
months  ? — Yes.  I  do  not  like  the  idea  of  disposing  of 
the  status  of  marriage  in  a  quarter  of  an  hour. 

2378.  It  is  done  ? — I  am  sorry  to  hear  it. 
{Chairmin.)  Might   I   just  say  on  that,  it  sounds 

startling,  but  in  many  of  these  cases  the  proof  of  the 
marriage,  and  that  the  parties  have  lived  together  for 
a  short  time,  and  on  a  certain  date  the  husband  has 
gone  to  America  and  not  been  heard  of,  takes  only  a 
very  few  minutes. 

2379.  {Sir  Lewis  Dibdin.)  You  have  told  us  you 
object  to  the  extension  of  the  jurisdiction  of  divorce  to 
county  courts  on  principle  ? — Yes. 

2380.  You  also  think  that  the  supposed  economy 
would  not  be  nearly  as  great  as  is  supposed  ? — I  think 
that  is  so.  Judging  from  what  one  knows  of  the  costs 
of  an  action  in  the  county  court  I  think  so. 

2381.  You  pointed  out  that  the  witnesses'  expenses 
would  be  cei-tainly  considerable,  particularly  if  the 
county  court  judge  sat  at  certain  centres  imder  this 
jurisdiction  ? — Yes. 

2382.  You  have  referred  to  the  fees.  Is  it  your 
view  also  that  the  expense  of  employing  a  soKcitor 
and  counsel  in  all  these  cases  would  greatly  add  to 
the  expense  of  the  suits? — Necessarily.  I  see  it  is 
suggested  that  counsel  should  have  exclusive  audience. 

2383.  I  was  going  to  ask  you  whether  you  agreed 
with  the  recommendation  of  the  committee.  We  have 
heard  a  good  deal  about  the  proposal  that  in  all  these 
cases  counsel  should  be  employed  and  a  solicitor,  and 
even  in  the  undefended  cases.  It  is  said  that  it  would 
be  a  tax  on  the  judges  to  watch  these  mostly  unde- 
fended cases  without  reliable  help,  which  could  not  be 
expected  from  local  practitioners,  who  would  not  have 
the  necessary  experience.  So  that  it  is  contemplated 
that  there  should  be  solicitor  and  counsel  even  in  the 
county  court  cases,  and  even  in  the  undefended  oases. 
Do  you  agree  that  would  be  necessary? — Unless  the 


parties  appeared  in  person.     I  would  not  give  the  local 
solicitors  audience  in  those  cases. 

2384.  If  the  report  of  that  learned  committee  is 
well  founded,  that  would  greatly  add  to  the  expense  of 
these  cheapened  divorce  suits  in  the  county  courts  ? — 
My  obsei-vations  are  based  upon  that. 

23S5,  I  have  listened  to  your  suggestion  of  the 
intermediate  judge  between  the  high  court  judge  and 
the  county  court  judge.  Su.pposing  that  were  unten-  . 
able,  would  you  be  in  favour  of  what  I  think  yoiL 
have  referred  to,  Mr.  Justice  Deane's  suggestion  that 
a  divorce  judge,  either  one  of  the  two  existing  now,  or 
an  extra  judge  if  necessary,  should  from  time  to  time 
hold  local  courts  at  which  divorce  cases  can  be  disposed 
of  ? — I  think  that  would  be  the  preferable  alternative. 

238(x  You  think  that  would  be  better  thanrefemng 
these  matters  to  county  courts  ? — Certainly. 

2387.  (Mrs.  Tenimnt.)  In  your  opinion  would  that 
diminish  the  expense  ? — No,  I  do  not  suppose  that 
would  diminish  the  expense. 

2388.  In  fact  it  mast  necessarily  cost  more  under 
that  system  than  under  a  county  court  system  ? — I  do 
not  know.  I  should  think  the  cost  would  be  about  the 
same. 

2389.  Would  it  be  possible  under  that  system  to 
have  accessibility  between  Kendal  and  Carlisle,  and 
Wooler  and  Newcastle  ?  You  instance  those  places  as 
places  which  would  cost  the  witnesses  a  good  deal  to 
journey  between  ? — I  think  both  Carlisle  and  Newcastle 
are  Assize  towns.  I  presume  the  judge  would  go  to 
those  places.  He  would  only  go  to  the  Assize  towns  ; 
I  apprehend  he  would  not  go  to  more  centres  than 
those.  I  think  the  suggestion  of  Mr.  Justice  Bargrave 
Deane  was  that  he  should  sit  at  places  where  there 
were  local  probate  registries,  but  I  am  not  sufficiently 
familiar  with  those  registries  to  know  where  they  are 
situated. 

2390.  Would  not  they  be  situated  in  fewer  places  ? 
— I  think  he  said  about  40  over  the  Kingdom.  That 
would  be  fewer  than  the  number  of  assize  towns. 

2391.  Would  it  be  possible  for  one  judge  to  take 
that  nu.mber  of  places  in  a  year  ? — It  entirely  depends 
on  the  number  of  cases  which  would  be  brought  into 
court.  I  observed  Sir  John  Macdonell  in  his  evidence 
was  asked  whether  there  would  be  a  number  of  these 
cases,  and  he  said  there  would  be  a  rush  at  first,  and 

.  after  there  would  not  be  many.  If  that  be  so  I  do 
not  know  that  there  is  any  great  reason  for  the 
extension  of  the  jurisdiction. 

2392.  That  would  apply  equally  to  absence  of 
pressure  on  the  county  court? — Yes. 

2393.  (The  Archbishop  of  York.)  You  have  attached 
some  importance  to  what  you  consider  to  be  the 
difficulties  of  county  courts  in  detecting  cases  of 
collusion.  Win  you  say  why  you  think  county  courts 
would  be  in  special  difficulty  in  such  cases  ? — In  the 
high  court  there  is  an  official  who  is  known  as  the 
King's  Proctor.  I  believe  in  point  of  fact  he  is  also 
the  solicitor  to  the  Treasury.  He  is  charged  with  the 
duty  after  the  decree  nisi  has  been  pronounced,  of 
making  enqviiries  into  the  case  before  the  decree  is 
made  absolute,  in  order  to  see  whether  there  is  any 
reason  why  it  should  not  be.  It  would  be  extremely 
difficult  for  the  King's  Proctor  to  undertake  that  in 
the  case  of  the  county  courts. 

2394.  I  was  going  to  ask  whether,  with  your  long 
experience  of  the  officials  in  connection  with  county 
courts,  they  could  be  entrusted  with  that  important 
function  ? — I  know  no  one  who  could  do  it  except  the 
registrar. 

2395.  Do  you  think  he  would  be  qualified  for  such 
work  with  the  assistance  of  enquiry  officers  ? — I  suppose 
he  would.  I  say  so  for  this  reason.  One  of  my 
registrars  in  Kent  had  been  earlier  in  his  career  in  the 
office  of  the  Treasury  solicitor,  and  he  told  me  that 
on  several  occasions  the  Treasury  solicitor  had  sent 
down  to  him  to  make  enquiries  in  cases  that  were 
pending  in  the  high  court,  and  I  presume  what  he  did 
other  registrars  could  do. 

2396.  So  that  you  think  the  difficulty  is  rather  the 
general  difficulties  of  a  court  not  exclusively  devoted 
to  that  subject,  rather  than  any  difficulty  about  the 
individuals  ? — -Yes. 
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li397.  Have  you  any  reason  to  believe  from  your 
experience  or  from  what  you  have  heard,  that  the  effect 
of  the  Summary  Jurisdiction  Act  of  1896  has  been  to 
increase  the  instability  of  marriages  amongst  the 
poorer  classes  ? — I  have  no  personal  experience,  but 
from  the  evidence  I  have  heard  1  should  say  certainly 
it  had. 

2398.  Tour  point  is  that  if  the  extension  of  these 
very  wide  facilities  for  separation  has  resulted  in  a 
general  loosening  of  mairiage  obligation,  that  would 
be  increased  very  much  more  if  to  these  facilities  were 
extended  facilities  for  cheap  divorce  ? — Yes.  I  think 
if  they  had  a  court  near  at  hand  it  would  have  that 
effect. 

2399.  I  ought  to  know,  but  I  should  like  to  have  it 
confirmed  ;  what  are  the  classes  in  the  main  with  which 
the  county  court  judge  is  concerned  ?  Does  any 
part  of  his  jurisdiction  bring  him  into  any  close 
and  familiar  touch  with  the  habits  and  ways  of  the 
very  poor  ? — I  do  not  think  it  does  very  much.  The 
majority  of  cases  in  the  county  courts  are  imdefended. 
We  talk  of  having  1,250,000  cases  in  the  year ;  as  a 
matter  of  fact,  out  of  those  a  very  small  proportion, 
indeed  not  50,000,  come  before  the  judges.  They  go 
before  the  registrar,  or  they  are  paid  without  any 
hearing  at  all,  and  the  only  way  in  which  one  hears 
of  the  parties  is  when  they  are  bi'ought  up  on  judgment 
summonses  for  not  paying  debts. 

2400.  Is  the  greater  part  of  the  work  of  county 
courts  now,  as  to  the  extensions  that  have  been  given, 
largely  financial  ? — By  far  the  greater  number  of  cases 
are  merely  sniall  debt  cases. 

2401.  Still?  — The  bvilk  of  the  business  which 
occupies  the  time  of  the  judge  is  to  be  found  in  perhaps 
something  like  40,000  out  of  the  whole  number  of  cases 
brought  into  the  courts  in  the  course  of  the  year. 

2402.  With  your  long  experience  as  a  county  court 
judge,  would  you  say  that  you  and  your  colleagues  had 
any  exceptional  opportunities  for  being  able  to  estimate 
the  habits  and  ways  and  characteristics  of  the  very 
poor,  who  presumably  come  before  the  county  court  ? 
— Not  nearly  so  much  as  the  magistrates,  nothing  like 
so  much.  They  do  not  come  to  us  for  advice  in  the 
same  way. 

2408.  Although  you  have  said  you  objected  to  the 
conferring  of  this  additional  jurisdiction  on  the  county 
courts,  could  you  indicate  in  some  way  what  pro- 
ceedings you  thought  might  be  taken  in  the  county 
court  of  an  initial  kind  which  would  not  incur  the 
dangers  you  mention.  Can  you  suggest  any  means  or 
process  by  which  additional  expenses  at  the  outset  in 
the  proceedings  could  be  saved  ? — 'If  the  eases  are 
brought  into  the  county  courti  ? 

2404.  Tes,  before  going  to  the  high  court  ? — The 
parties  who  appear  for  themselves  can  go  the  regis- 
trar's office  and  have  their  papers  filled  up  for  them  if 
they  are  illiterate  and  unable  to  do  it,  and  the  clerks  give 
every  assistance  in  that  way.  Then  the  registrars  and 
the  clerks  would  have  to  learn  the  practice  just  as  much 
as  the  judges. 

2405.  You  see  no  objection  to  assisting  litigants  in 
these  preliminary  stages  at  the  county  court-.  It  woidd 
save  expense  ? — It  ought  not  to  be  done  at  the  expense 
of  the  officials. 

2406.  You  might  trust  a  generous  country.  You 
expressed  yourself  in  favour  of  restricting  the  separa- 
tions, at  all  events.  I  did  not  gather  you  suggested 
that  the  Act  of  1895  should  be  repealed  ? — Not 
repealed,  no ;  but  I  think  the  suggestions  that  have 
been  made  for  a  tentative  ordei-  to  be  confirmed 
or  to  come  to  an  end  if  the  pai'ties  come  together  are 
very  valuable  ones. 

2407.  Would  you  be  in  favour  of  removing  juris- 
diction in  cases  luider  the  Act  of  1SH5  from  the  magis- 
trates to  the  county  court  ? — I  do  not  think  so,  because 
the  magistrates  sit  far  more  often  than  county  covirts 
in  most  cases.  In  large  centres  the  county  coui-t,  no 
doul.it.  is  sitting  every  day.  but  the  petty  sessional 
bench  is  sitting  all  over  tlie  country  genei'ally  once  a 
week,  or  at  any  i-ate  once  a  fortnight,  and  the  judge 
visits  the  small  courts  at  intervals  of  one  or  two 
montns  only. 


2408.  Do  you  think  that  the  present  system  of 
adjudicating  on  these  separation,  summonses,  is  better 
than  conferring  that  system  on  the  county  courts  ? — 
In  the  case  of  stipendiary  magistrates  I  should  think  it 
is  certainly  better.  In  the  case  of  the  unpaid,  I  do  not 
know ;  I  should  not  like  to  say.  Possibly  they  do  not 
deal  with  these  cases  quite  with  sufficient  gravity.  I 
do  not  know  that  that  is  so. 

2409.  Would  your  view  be,  if  the  stipendiary  magis- 
trates could  be  greatly  multiplied,  that  they  would  be 
the  ideal  body  to  deal  with  such  cases  ?— I  think  they 
are  the  best  body,  I  should  say. 

2410.  {Mr.  Bufus  Isaacs.)  There  would  be  no  diffi- 
culty, I  suppose,  once  it  had  been  determined  that 
jux-isdiction  should  be  given  to  the  county  coui-t  judges, 
in  these  cases  being  properly  tried  by  the  county  court 
judges — they  are  quite  able  to  try  them  ? — Again  I 
would  rather  you  ask  that  of  somebody  who  appears 
before  the  courts. 

2411.  I  am  not  asking  it  of  yourself,  but  speaking 
of  county  court  judges  as  a  rule ;  you  must  have  some 
knowledge  of  them,  have  you  not  ? — I  have  no  know- 
ledge of  the  practice  in  divorce,  but  of  course  one  would 
learn  it,  and  I  suppose  probably  we  should  be  able  to 
try  them  as  well  as  we  try  the  other  cases  brought 
before  us. 

2412.  They  try  cases  which  are  very  important  to 
the  parties  as  it  is  now  ? — Yes. 

2413.  Without  appeal  on  questions  of  fact  ? — Yes. 

2414.  Is  there  unlimited  jurisdiction  in  anything  in 
the  county  coui-t? — It  has  unlimited  jurisdiction  in 
bankruptcy,  subject,  I  think,  to  a  question  of  consent 
in  cases  where  there  is  a  thu-d  party,  a  stranger  to  the 
bankruptcy,  and  the  claim  involves  over  200?. 

2415.  (Judge  Tiudal  Atkinson.)  May  I  suggest 
another  is  under  the  Agricultui-al  Holdings  Act;  it 
is  unlimited  there  ?^ We  have  very  little  to  dp  with 
that  now.   . 

2416.  (Mr.  Biifas  Isaacs.)  Have  you  considered  how 
it  would  be  possible  to  limit  the  jurisdiction  of  the 
county  courts,  supposing  it  was  deemed  desirable  to 
confer  the  jurisdiction  on  them?  Has  that  entered 
into  your  consideration  ?  —  Not  further  than  it  is 
suggested  in  this  County  Courts  Committee  Report. 

2417.  There  is  a  suggestion  to  some  extent  ? — I 
have  not  considered  that. 

2418.  Of  course,  at  the  county  court,  in  the  ordinaiy 
course,  if  the  judge  was  dealing  with  this  matter,  he 
would  have  to  deal  with  maintenance  ? — Yes. 

2419.  And  the  custody  of  children  ? — Exactly. 

2420.  And  I  suppose  if  there  were  nothing  to  oust 
his  jm-isdiotion  a=i  regards  the  amovmt,  he  would  have 
to  deal  with  settlements  ?— That  would  be  practicaUy 
non-existent  in  small  cases. 

2421.  If  there  is  nothing  to  limit  the  jm-isdiction  in 
amount  ?— If  there  is  nothing  to  limit  the  jurisdiction 
ill  amount,  of  course  he  would. 

2422.  He  would  have  to  deal  with  all  those  matters  ? 
— Yes.  all  those  matters  ;  and  so  much  discretionary 
power  IS  exercised  by  the  judges  of  the  Divorce  Court 
I  thml;  it  is  extremely  difficult  to  confer  it  on  a  lai-ge 
body  such  as  the  county  courts. 

2423.  You  dealt  with  the  suggestion  of  Mr.  Justice 
Bargrave  Deane,  or  one  of  the  judges  of  the  Divorce 
Division  going  on  circuit.  You  seem  rather  to  adopt 
that  view,  I  suppose,  considering  that  there  are  only 
two  judges  m  that  division  at  the  present  moment ''' 
—I  presume  Mr.  Justice  Bargrave  Deane  was  not 
speaking  without  book,  that  he  contemplated  that  the 
division  would  be  strengthened  sufiiciently  to  enable 
that  to  be  done.  It  had  not  occuiTed  to  me  before  I 
saw  his  evidence. 

2424.  He  would  be  an  itinerant  judge  whose  business 
it  would  be  to  travel  round  ?— Supposing  there  were 
three  judges  of  the  division,  they  would  undertake  the 
duty  of  going  on  circuit,  I  imagine,  in  rotation ;  I  do 
not  know. 

(Sir  Lewis  Dibdin.)  Yes,  that  was  so. 
(Mr.  Bufus  Isaacs.)  There  should  be  another  judge. 
(Sir  Lewis  Bihdin.)  If  necessary,  but  sometimes  one 
ani  sometimes  another. 
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2425.  (Mr.  S^Knder.)  Broadly  speaking,  your  view  is 
that  divorce  ought  not  to  be  made  easier  ? — Yes,  broadly 
speaking. 

2426.  And  anything  which  makes  it  less  expensive 
makes  it  easier  ? — Yes. 

2427.  You  do  not  mind  if  this  works  out  in  practice 
by  giving  divorce  to  the  rich  and  not  to  the  poor  ? — 
No,  I  do  not  think  I  do. 

2428.  You  do  not  think  the  denial  of  divorce  to  tlie 
poor  would  lead  to  iiTegular  connections,  and  possibly 
entanglem.ents  which  might  lead  marriage  itself  into 
contempt  ? — ^I  do  not  think  it  has  been  found  so  since 
the  Divorce  Act  has  been  in  operation. 

2429.  Would  it  not  be  true  to  say  in  a  great  many 
of  these  cases  in  which  separation  orders  are  granted 
that  it  does  result  in  irregular  connections  ? — I  gather 
that  it  is  so  since  that  unfortunate  departure. 

2430.  Might  that  not  be  cured  by  making  divorce 
easier  ? — I  would  rather  cure  it  by  restricting  the 
separation. 

2431.  Do  you  think  that  would  cure  it  ? — I  think  so. 

2432.  (Chairman.)  With  reference  to  the  King's 
Proctor,  at  present,  if  a  case  comes  from  the  country, 
the  King's  Proctor  in  London  enters  an  appearance, 
but  his  inquiries  have  to  be  made  in  the  country  ? — 
Yes. 

2433.  I  understood  you  to  say  they  were  made  by 
the  registrar? — I  have  cited  one  instance  in  which  I 
know  that  to  be  so. 

2434.  That  position  would  be  no  different  if  the  trial 
took  place  in  the  country,  would  it? — No,  if  the 
registi-ar  were  charged  with  the  duties  of  the  King's 
Proctor. 

243-5.  If  the  same  system  prevailed  as  at  present,  it 
would  only  mean  the  King's  Proctor  might  have  more 
cases,  but  he  would  follow  the  same  procedure  as  at 
present  ? — I  do  not  know  to  what  extent  the  isolated 
instance  I  am  aware  of  indicates  a  general  practice,  or 
how  the  King's  Proctor  as  a  rale  makes  his  enquiries. 

2436.  He  must  make  his  enqumes  in  the  country 
where  the  case  has  come  from  ? — He  must. 


2437.  That  would  be  so  whether  you  tried  it  in  the 
country  or  in  London  ? — Certainly. 

2488.  As  to  the  itinerant  intermediate  judge  you 
spoke  of,  would  you  suggest  he  should  take  all  divorce 
oases  that  occurred  in  the  country,  or  only  those  that 
were  applicable  to  persons  with  means  ? — I  think  he 
should  take  all  that  arise  in  the  district. 

2439.  Whether  rich  or  poor  ? — Yes. 

2440.  Is  there  any  necessity  for  that  ?  Those  who 
can  afford  it  can  easily  come  to  London  ? — There  is 
no  necessity  for  that,  but  I  think  there  is  necessity 
on  broader  grounds,  for  the  establishment  of  district 
courts. 

2441.  Supposing  you  did  establish  district  courts, 
would  it  not  be  rather  better  that  still  the  larger  cases 
should  come  to  London  ? — Certainly. 

2442.  If  you  sent  the  judge,  hke  Mr.  Justice  Deane 
suggested,  round  the  country,  he  would  be  sent  round 
merely  to  try  the  smaller  cases  ? — Yes,  but  the  idea  seems 
to  be  that  there  should  be  facilities  given  for  bringing 
the  cases  that  are  not  at  present  brought.  Therefore 
I  apprehend  the  number  of  oases  would  increase. 

2443.  It  is  suggested  it  is  waste  of  power  to  send  a 
high  court  judge  down  to  try  the  smaller  cases.  That 
is  contrary  to  the  general  principle? — That  is  the 
suggestion  of  one  who  is  already  exercising  that  juris- 
diction, who  thinks  that  qiiestions  of  status  should  be 
dealt  with  by  a  judge  of  the  high  court — with  that  I 
agree;  but  the  suggestion  of  a  judge  of  the  high  court 
going  on  circuit  was  not  my  suggestion  originally.  My 
suggestion  would  be  to  have  district  courts. 

2444.  (The  Archbishop  of  York.)  Did  not  the  judge 
distinguish  between  an  itinerant  judge  and  an  inter- 
mediate judge  ?  The  point  was,  you  made  a  sugges- 
tion of  your  own  that  there  might  be  intermediate 
judges  between  the  county  courts  and  the  high  court  ? 
— I  think  so. 

2445.  Who  might,  if  necessary,  be  entrasted  with 
this  jurisdiction  ? — 

(Chairman.)  1  was  rather  dealing  with  the  case  of  a 
high  court  judge. 


Mr.  Chakles  James  Bichabd  Tijou  called  and  examined. 


244t;.  (Chairman.)  Are  you  high  baUifl  for  the  Bow 
County  Court  ? — Yes. 

2447.  Are  you  representing  the  High  Bailiffs 
Association  ? — Yes. 

2448.  Have  you  confeiTed  with  the  members  of  th'at 
association  with  a  view  of  giving  your  evidence  ? — I 
have. 

2449.  First  of  all,  with  regard  to  jurisdiction  in 
cases  of  divorce  in  the  country.  Have  you  come  to  any 
conclusion  whether  that  should  be  conferred  in  any 
particular  form  ? — Yes,  we  are  unanimously  of  opinion 
that  it  should  be  conferred  upon  all  county  courts, 
metropolitan  as  well  as  country  couiis. 

2450.  WiU  you  give  your  reasons  for  an-iving  at 
that  conclusion  ? — First  of  aU,  to  lessen  the  expense  of 
the  proceedings,  and  secondly,  to  enable  the  cases  to  be 
tried  nearer  the  homes  of  the  parties,  which  would 
consequently  save  considerable  expense  in  the  shape  of 
travelling  and  other  expenses. 

2451.  Enable  them  to  get  to  them  themselves  ? — To 
a  great  extent. 

2452.  Has  the  association  any  opinion  as  to  the 
limitation  of  county  court  jurisdiction  ? — No,  they  have 
not.     They  think  that  it  should  be  absolutely  unlimited. 

2453.  With  a  right  of  removal  ? — Yes,  and  absolute 
right  to  either  party  to  remove  the  proceedings  to  the 
High  Court,  due  provision  being  made  for  the  expenses 
of  poor  persons. 

2454.  Suppose  a  very  poor  person  starts  in  the 
county  court,  3.nd  the  respondent  has  the  right  of 
removal,  is  not  that  a  practical  bar  to  going  on  ? — If 
one  of  the  parties  had  the  means  to  pay  the  cost  of 
removal,  and  an  order  could  not  be  made  for  one  of  the 
other  parties  to  do  so,  then  it  could  not  be  removed 
unless  in  a  case  equivalent  to  where  they  are  suing  in 
forma  pauperis. 

2455.  I  should  suggest  that  is  a  discretionary 
removal  and  not  a  right  of  removal.  Perhaps  you  will 
accept  that  ? — -Yes. 


2456.  The  next  point  is  only  as  to  the  form  of  dealing 
with  the  summons.  I  do  not  think  I  need  trouble  you 
about  that.  With  regard  to  the  county  courts  having 
jurisdiction  in  separation  orders,  will  you  tell  me  wnai. 
opinion  has  been  formed  upon  that,  and  what  are  the 
grounds  of  that  opinion  ? — We  think  that  there  should 
be  a  concuiTent  jurisdiction  in  the  county  com-ts,  con- 
currently with  the  police  covtit ;  and  certainly  in  cases 
where  assaults  have  been  committed.  Then,  we  think 
that  the  jurisdiction  should  remain  with  the  police 
court,  but  where  there  have  been  no  assaults  whatever 
then  we  think  that  they  should  go  to  the  county  court 
for  an  order. 

2457.  Has  your  association's  attention  been  directed 
to  any  question  of  limiting  the  magistrates'  power  to 
make  permanent  orders  as  against  orders  for  a  time  ? — 
It  has  not. 

2458.  Have  you  formed  any  opinion  yourself  upon 
that ;  if  you  have  not,  please  say  so  ? — I  would  rather 
not  give  an  opinion  upon  that.  I  have  not  considered 
that. 

2459.  Your  next  point  is  about  lunacy.  Will  you 
tell  us  the  views  which  have  been  expressed  about  that  ? 
— A  majority  of  the  members  are  strongly  in  favour  of 
the  opinion  that  permanent  lunacy  should  be  a  basis 
for  granting  a  divorce. 

2460.  Would  you  tell  us  what  is  the  number  of  your 
association  that  take  this  into  consideration  ? — I  think 
about  14  or  15  attended  a .  meeting  from  various  parts 
of  the  country.  One  came  from  Bristol,  one  from 
Pontypridd,  and  one  or  two  from  the  north  of  England. 

2461.  Not  only  London  ? — In  addition  to  a  few 
London  members.  We  had  eight  or  nine  at  least  of  the 
provincial  high  bailiffs  present. 

2462.  Was  their  view  that  this  jurisdiction,  if  con- 
ferred on  county  courts,  should  be  limited  to  any  special 
county  courts,  or  that  it  should  be  exercised  by  all  ? — 
We  think  all  county  courts  should  have  the  jiu-is- 
diction.  '■'  —    (        -  . 
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2463.  Have  you  taken  into  consideration  whether 
that  should  be  exercised  by  aU  the  judges  or  by  judges 
delegated  for  the  purpose  ? — By  the  regular  judges  of 
the  court. 

2464.  Pj  you  anticipate  any  difficulty  about  that 
\/ith  youi  -jxperienoe  ? — No,  because  there  is  power  for 
the  Lord  Chancellor  to  appoint  still  further  judges  if 
the  work  required  it,  as  has  been  done  for  the  ordinary 
work  of  the  courts.  In  many  courts  we  have  an 
additional  judge.  In  my  own  court,  we  have  a  portion 
of  the  services  of  an  additional  judge  to  cope  with  the 
ordinary  work  of  the  court  now. 

2465.  What  view  have  you  formed  as  to  the  publica- 
tion of  reports  ? — We  think  that  no  publication  of  them 
should  be  allowed,  but  that  a  statement  of  the  proceedings 
and  the  result,  with  the  names  and  permanent  addresses 
of  all  the  parties,  should  be  published. 

2466.  As  to  the  equality  between  husband  and  wife, 
which  is  the  last  point  you  mention,  have  you  formed 
any  view  upon  that? — There  we  think  very  strongly 
indeed  that  the  divorce  law  should  be  amended  so  as  to 
apply  equally  to  one  as  to  the  other.  That  was  an 
absolutely  unanimous  opinion. 

2467.  I  want  to  pass  on  to  another  point  in  the  next 
paragraph  in  yoiu-  proof  which  you  have  supplemented. 
You  are  also  an  honorary  secretary  to  the  National 
Society  for  the  Prevention  of  Cruelty  to  Children  ? — 
1  am  for  the  West  Ham  and  West  Essex  Branch. 

2468.  And  you  have  been  over  16  years  ? — Yes. 

2469.  You  were  also  honorary  secretary  to  the  West 
Ham  Union  Boarding- Out  Committee  for  Woodford? 
— I  was. 

2470.  And  honorary  secretary  of  the  Woodford 
Charitable  Relief  Fund  ? — I  was  for  several  years. 

2471.  You  are  also  intimately  conversant  vrith  the 
Girls'  Aid  Society  in  the  West  Ham  Union  district 
which  carries  on  rescue  work  in  that  union  and 
district  ? — Yes. 

2472.  Your  wife,  being  secretary,  having  managed 
that? — I  have  had  a  great  deal  to  do  with  that  for 
many  years. 

2473.  You  are  an  honorary  diocesan  lay  reader  in 
St.  Alban's  diocese,  and  a  parochial  lay  reader  in  London 
diocese  ? — Yes. 

2474.  You  have  had  a  lot  of  experience  in  charitable 
work  ? — 1  have. 

2475.  Has  your  work  in  connection  with  the  Society 
for  the  Prevention  of  Criielty  to  Children  brought  you 
into  contact  with  cases  of  husband  and  wife  living 
apart  ? — Yes,  very  many. 

2476.  Will  you  tell  us  what  you  wish  to  say  about 
that,  because  your  note  is  brief  ? — A  great  majority  of 
cases  of  cruelty  and  neglect  refer  to  the  children  of 
men  and  women  who  are  not  husband  and  wife.  It  is 
a  common  occun-ence,  a  very  common  occun-ence, 
when  a  man  perhaps  turns  his  wife  out  of  the  house, 
for  them  to  pick  up  with  somebody  else  directly  and  to  go 
and  establish  another  home.  One  case  I  had  only  last 
week  before  me  was  where  there  were  three  families  in 
the  house,  the  ma,n's  family,  the  woman's  family,  and 
as  they  had  been  living  together  for  many  years,  there 
was  a  third  family  there. 

2477.  In  each  of  these  cases  have  you  investigated 
whether  the  children  are  legitimate  or  illegitmate  ? — 
Yes,  that  is  specifically  inquhed  about,  and  particularly 
noted. 

2478.  What  do  you  say  as  to  the  proportion  of  those 
that  are  illegitimate  who  are  affected  or  concerned  in 
your  inquiry  and  those  that  are  legitimate  ? — I  should 
think  five-sixths  of  the  children  referred  to  are 
illegitimate  children.  They  are  not  all  cruelty  cases, 
but  cases  of  neglect,  where  the  children  are  in  an 
unhealthy  uad  dirty  state,  and  neglected. 

2479.  What  bearing  has  this  on  the  question  of 
separation  orders  ? — I  think  if  these  persons  could  be 
divorced  that  it  would  legitimise  an  enormous  number 
of  these  children,  the  result  of  these  separated  married 
people  living  together. 

2480.  Do  you  find  in  fact  that  in  these  cases  they 
have  been  separated  by  orders  ? — In  a  very  large  number 
of  cases  they  have  not,  simply  mutually  separated,  and 
in   many   cases   almoet  without    any   serious   quarrel. 


They  just  simply  throw  each  other  over  and  pick  up 
somebody  else. 

2481.  In  other  cases  are  there  orders? — In  very  few 
cases  in  one  police  court.  Taking  a  district  with 
the  number  of  inhabitants  about  80,000,  there  are  only 
18  or  20  orders  made  last  year.  That  is  in  the 
West  Ham  Union  district,  comprising  the  suburbs  of 
Wanstead,  Woodford,  and  Leytonstone,  and  of  those 
not  in  one  case  has  any  application  been  made  to  commit 
the  husband  for  non-payment. 

2482.  What  remedy  do  you  suggest  for  the  state 
of  things  you  describe  of  these  people,  either  under 
an  order  in  some  cases,  or  the  majority  without  any 
order,  living  in  this  irregular  fashion  ? — I  do  not 
know  exactly  what  would  be  the  best  thing  to  suggest. 
We  find  this  as  regards  obtaining  the  separation  orders ; 
in  some  places,  there  are  an  immense  number  more 
granted  than  in  others.  In  West  Ham,  which  is  the 
court  I  am  speaking  of,  the  justices  and  the  clerk 
take  veiy  great  pains  to  get  the  people,  who  are 
mostly  young  people,  to  live  together  again.  I 
was  told  by  a  clerk  that,  if  possible,  they  try  and 
convict  the  man  of  an  assault,  if  there  has  been  an 
assault,  and  bind  him  over,  so  as  to  have  some  control 
over  him  if  the  proceedings  come  before  them  again. 
But  they  find  in  the  great  majority  of  cases,  that  the 
advice  of  the  justices  or  the  clerk,  to  these  young  people, 
brings  about  the  result  that  they  do  not  come  before 
the  bench  again.  The  probability  is  that  most  of  them 
make  it  up  and  live  together  fairly  comfortably. 

2483.  Do  you  think  that  if  these  parties  whom  you 
describe  as  living  together  improperly,  either  by  consent, 
or  in  certain  cases  by  order,  had  more  opportunity  of 
obtaining  means  of  legitimising  their  union  by  getting 
a  divorce  beforehand,  that  there  would  be  an  improve- 
ment in  that  state  of  things  ? — I  am  afraid  a  very  great 
number  would  not  take  any  trouble  of  any  sort.  They 
live  together  in  numbers  of  instances  that  come  before 
me,  and  there  is  no  marriage  whatever,  either  religious 
or  civil. 

2484.  To  begin  with  ? — Yes,  there  are  numbers  of 
cases  like  that  in  families  in  the  dock  neighbourhood  of 
Canning  Town  and  Plaistow  Marsh,  where  they  have  no 
idea  whatever  of  the  position  of  home. 

2485.  You  are  speaking  of  cases  where  they  have 
never  been  married  at  all? — Or  where  they  have 
separated  and  picked  up  with  other  people,  but  I  think 
that  the  great  majority  of  them  would  not  take  any 
steps  to  legitimise.  Some  might,  but  my  idea  is  that 
anything  which  could  be  done  to  legitimise  some  of 
this  large  number  of  childi-en  would  be  of  advantage. 

2486.  {Mr.  Bufus  Isaacs.)  According  to  what  you 
have  just  been  telling  us,  if  I  correctly  imderstand 
you,  there  does  not  seem  to  be  any  value  set  upon 
mai-riage  at  aU  among  certain  people  in  a  district  ? — 
That  is  so. 

_  2487.  Do  you  think  that  is  very  prevalent  ? — I  think 
it  is  very  much  so  in  the  poorest  part  of  East  London 
in  the  dock  neighbourhood,  where  there  is  a  very  large 
foi'eign  element. 

2488.  Is  any  attempt  made  to  conceal  the  fact  that 
they  are  not  married? — No,  they  admit  it  in  my 
investigations  in  coimeotion  with  the  society,  and  they 
admit  it  in  court  frequently. 

2489.  It  does  not  reflect  upon  them  amongst  their 
neighbours  ?— In  those  pai-tioular  neighbourhoods  it 
does  not. 

_  24!MJ.  As  a  result  of  that,  do  you  find  that  the 
childi-en  of  these  in-egular  connections  are  on  the  whole 

worse  treated  than  those  of   married   couples  ? Most 

certainly  they  are. 

2491.  Do  you  think  that  might  be  caused  in  any 
way  by  the  greater  poverty  of  people  who  live  in  this 
irregular  way  ?— No,  because  many  of  the  men  are 
earnmg  good  wages,  far  better  wages  than  the  casual 
dock  labourer,  and  that  class  of  people. 

2492.  They  are  men  amongst  the  better  class  ? — It 
IS  not  confined  to  the  absolutely  poorest  class,  the  dock 
labourer. 

2493.  It  is  more  prevalent  amongst  the  foreign 
element  ? — Yes,  it  is,  except  amongst  the  Jews. 
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2494.  That  does  not  apply  to  them.  Tou  do  not 
find  it  there  at  all  ? — Not  very  much ;  very  seldom 
indeed. 

2495.  I  wanted  to  ascertain  whether  the  experience 
that  yon  have  amongst  these  people  shows  you  that  it 
is  more  prevalent  amongst  the  poorer  people  you  have 
spoken  of,  and  the  foreigners,  than  it  is  amongst  English 
people  ? — I  would  not  say  that  it  is  more  amongst 
foreigners.  It  is  quite  as  bad  amongst  the  English,  as 
with  the  foreign  element. 

2496.  When  you  speak  about  men  or  women  having 
been  married,  and  then  having  left  each  other  and 
started  another  home,  have  you  had  any  oppoi-tunity 
of  ascertaining  amongst  some  of  the  cases  what  the 
reason  is  for  the  home  having  been  broken  up  ? — Very 
often  it  is  from  incompatibiUty  of  temper. 

2497.  And  sometimes,  I  suppose,  drink  ? — Tes, 
frequently.     There  is  no  doubt  about  that. 

2498.  Either  on  one  side  or  the  other  ? — Tes.  Of 
coiu'se,  when  it  is  on  the  part  of  the  woman  it  is  an 
immense  deal  worse  than  v.'ith  the  man. 

2499.  In  oases  of  which  you  have  spoken  of  neglect 
of  children,  do  you  find  that  happens  in  cases  where  you 
can  trace  a  good  deal  of  drunkenness,  or  has  not  that 
affected  it  ? — Tes,  in  many  cases,  we  have  found  that 
there  is  habitually  heavy  drinking,  and  in  some  cases 
the  children  have  been  found  with  the  women  perhaps 
away  fi'om  home  till  midnight.  They  are  left  the  whole 
of  the  day  with  the  women  out  drinking.  There  was  one 
case  I  had  of  a  very  respectable  man  employed  at  one  of 
the  stores,  a  man  earning  '21.  10s.  a  week,  and  he  had  to 
be  prosecuted  for  neglect  of  the  children,  because  his 
wife,  to  whom  he  gave  nearly  all  his  money,  squandered 
his  money,  and  had  pawned  his  furniture,  and  the 
childi-en  were  starving  and  dh-ty  as  well,  neglected  in 
every  way. 

2500.  Tou  say  he  was  prosecuted  ? — The  wife  was 
prosecuted,  and  he  had  to  be  prosecuted,  but  he  was 
not  convicted. 

2501.  I  hope  not? — He  showed  he  had  done  every- 
thing he  possibly  could,  and  my  inspector  there  advised 
him  to  make  some  arrangement  by  taking  the  children 
away,  so  that  they  could  be  treated  better.  That  is 
frequently  done  by  the  inspector. 

2502.  With  regard  to  your  High  BailifEs  Associa- 
tion, how  many  high  bailiffs  are  there  in  England  ? — 
Now,  there  would  be  about  70,  I  suppose.  At  one 
time  there  were  over  100. 

2503.  In  England  and  Wales  ? — Tes,  England  and 
Wales.  In  the  smaller  courts  now  the  registrars  are 
high  baiUfBs,  but  in  all  the  large  com-ts  a  high  bailiff  is 
appointed. 

2504.  When  you  say  to  us  to-day  that  you  speak 
on  behalf  of  yoiir  association,  does  that  represent  all 
the  high  bailiffs  or  only  some  of  them  ? — It  represents 
those  high  baiHfBs  who  are  members  of  our  association. 

2505.  How  many  are  there? — We  have  about  35 
or  36  members. 

2506.  About  one  half  ?  —  Tes.  In  the  smaller 
courts  they  are  very  small  courts,  and  they  do  not 
trouble  to  join  the  association. 

2507.  Through  the  association  or  through  its  officers 
you  come  in  contact  with  the  poor  people  ? — A  very 
great  deal.  I  have  16  officers  who  are  out  of  doors  in 
the  district  all  day  long,  and  I  am  very  often  able  to 
use  their  experience  to  assist  me  in  charitable  work. 
I  take  part  in  administering  1,500?.  every  month,  and 
I  am  frequently  able  to  get  information  from  my  officers, 
or  from  the  cruelty  to  children  officers,  in  order  to 
assist  me. 

2508.  [Chairman.)  Would  that  information  enable 
you  to  be  of  service  to  the  King's  Proctor  if  it  were 
utihsed? — A  very  great  deal.  Myself,  personally, 
living  in  the  district,  I  know  the  great  majority  of 
people  ;  I  know  the  shady  characters  pretty  well,  and 
I  am  well  known  over  the  whole  of  the  district 
personally. 

2509.  Does  he  use  your  services  ? — I  have  never 
heard  of  him  except  what  I  have  read  of  him.  The 
officers  themselves  would  have  natirraUy  very  great 
capabilities  of  iuvestigating  anyone's  character. 

2510.  (Mr  Bafus  Isaacs.)  I  suppose  also  they  would 
have   some   opportunity  of   ascertaining   whether   any 
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attempts  at  reconciliation  woidd  be  of  any  avail  ? — Tes, 
1  should  think  they  could  obtain  information,  and  they 
are  very  suitable  men  for  doing  that. 

2611.  That  is  to  say,  the  officers  under  you  ? — Tes, 
the  process  servers.  They  are  over  the  ground  in  their 
own  particular  district  every  day,  and  they  know 
practically  every  house  in  the  district. 

2512.  Do  you  think  that  clothing  the  judge  with 
very  wide  discretionary  powers  of  attempting  to  recon- 
cile people  who  are  separated  would  be  any  use  amongst 
the  poorer  people  ? — I  should  think  it  would  have  a 
very  great  advantage.  People  would  be  influenced  as 
they  are  iufluenced  by  the  justices  or  the  justices'  clerk. 
I  think  they  would  be  equally  so  influenced  by  the 
county  coui-t  judge. 

2513.  Speaking  from  your  experience,  what  do  you 
say  is  the  effect  of  the  granting  of  the  separation  orders 
under  the  Act  of  1895.  Have  you  formed  any  opinion  ? 
— No,  excepting  it  seems  to  me  to  be  practically  nil 
from  the  very  few  cases  which  are  enforced.  Making 
an  order  may  have  a  deteiTent  effect  on  the  conduct  of 
the  man,  perhaps,  but  I  cannot  iind  out  that  any  public 
result  occurs  in  any  connection  with  the  court.  In  the 
bulk  of  cases  people  make  it  up. 

2514.  In  cases  whei-e  separation  orders  are  enforced, 
do  you  mean  enforced  or  obtained  ?  I  am  not  asking 
to  criticise  what  you  say,  but  to  understand  what  you 
mean  ? — I  mean  enforced.  If  20  orders  are  made 
during  the  year,  there  would  not  be  one  case  where  the 
wife  came  to  the  court  to  enforce  the  maintenance 
order. 

2515.  I  asked  a  magistrate  this  morning  about 
that,  and  there  seems  to  be  some  ground  for  saying 
that  when  the  maintenance  order  has  been  obtained  it 
is  not  complied  with  in  the  majority  of  cases  ?  Is  that 
right  ? — In  many  cases  it  is  so.  It  is  so  easy  for  a 
man  to  abscond  and  to  go  away  iuto  a  different  neigh- 
bourhood. The  wife  has  to  maintain  herself,  and  does 
not  go  near  the  court  again,  so  that  the  court  officials 
do  not  hear  anything  of  it. 

2516.  We  were  told  this  morning  in  the  coui-t  in 
which  the  magistrate  was  sitting  that  in  most  cases 
they  are  able  to  trace,  and  do  trace,  the  person  against 
whom  the  order  has  been  made.  Have  you  found  iu 
your  experience  amongst  the  women  you  have  met 
who  have  obtained  separation  orders,  that  they  have 
been  able  to  enforce  the  maintenance  order  ? — My 
experience  would  be  the  other  way.  In  cases  where 
we  have  a  good  class  of  mechanics,  such  as  in  the 
Great  Eastern  Railway  Company's  works,  where  some 
thousands  are  employed,  those  men  would  not  run 
away;  it  would  not  pay  them  to  go,  because  they  could 
not  get  work.  But  take  the  case  of  an  ordinary  casual 
labourer,  if  an  order  is  made  against  him  it  is  just 
as  likely  as  not  he  will  go  away  to  another  part  of  the 
country. 

2517.  1  want  to  follow  this  out  about  the  orders. 
Has  your  experience  shown  you  that  in  the  end  when 
a  woman  has  obtained  an  order  of  this  kind,  she  gener- 
ally forms  some  iiTcgular  connection  and  starts  a  new 
home  ? — In  a  very  large  number  of  cases  it  is  so,  but 
not  in  all  cases.  Marriages  seem  to  me  to  be  very 
early  in  that  neighbourhood,  more  so  than  in  most 
neighbourhoods.  Tou  have  young  boys  and  girls  of 
18  or  19  marrying,  and  they  are  the  people  who  come 
to  the  court.  The  wife  comes  to  the  court  with  a 
complaint  that  her  husband  has  given  her  a  black  eye 
and  knocked  her  about,  on  some  comparatively  trivial 
matter,  and  then  with  a  little  talking  to,  a  kind  speak- 
ing to  by  the  justices,  they  are  generally  able  to 
smooth  it  over,  and  they  do  not  appear  again. 

2518.  That  is  a  case  in  which  no  order  is  made  ? — 
There  would  be  no  order. 

2519.  I  am  asking  you  about  cases  in  which  an 
order  is  made.  I  am  asking  about  this  class  of  case 
which  must  have  come  within  your  experience,  a  separa- 
tion order  made  with  a  maintenance  order,  against  the 
husband,  of,  say,  10s,  a  week.  What  I  want  to  know 
is  in  such  cases  as  those  have  you  found  that  the  wife 
frequently  forms  another  irregular  connection  because 
she  has  not  been  able  to  marry  again  and  sets  up 
another  home  ? — It  is  so ;  they  do  it  frequently. 
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2520.  With,  very  often  the  natural  consequence  of 
illegitimate  children  ? — Tes. 

2521.  (The  Archbishop  of  Ym-Tc.)  I  would  just  like 
to  ask  a  few  questions  about  the  class  with  whom  I  am 
pretty  familiar,  ahout  whom  you  have  been  speaking  to 
us.  I  think  you  would  like  the  Commission  to  under- 
stand that  you  are  speaking,  perhaps,  not  of  the  very 
poorest,  but  certainly  not  of  the  ordinary  honest  hard 
working  poor? — No,  mostly  those  in  the  very  worst 
parts  of  the  dock  neighbourhood. 

2522.  Casual  laboui-ers  or  other  labourers  who,  even 
if  weU  paid,  give  way  to  drink  or  thriftlessneas  ? — Tes. 

2523.  Tour  remarks  do  not  apply  to  the  great  bulk 
of  the  wage-earning  popxilation? — No,  because  1  feel 
that  amongst  working-class  people  as  a  rule  there  is  a 
far  greater  sense  of  morality  than  there  is  in  a  higher 
class. 

2524.  Tou  say  that  the  class  just  above  what  you 
have  been  speaking  of  is  distinguished  by  a  singularly 
high  conception  of  the  mai-riage  tie  ? — Tes. 

2525.  With  regard  to  this  particular  class  of  whom 
you  are  speaking,  would  you  say  that  a  large  number 
of  them  have  never  been  maiTied  at  all? — Tes,  and 
would  not  think  anything  about  marrying. 

2526.  And  have  no  particular  intention  of  marry- 
ing ? — No. 

2527.  Only  a  very  small  proportion  of  these  of 
whom  you  have  been  speaking  were  ever  separated  by 
order  ? — "Very  few  of  them. 

2528.  So  that  of  the  five-sixths  of  the  illegitimate 
children  with  whom  you  found  this  distressing  cruelty, 
only  an  infinitesimal  proportion  would  belong  to  those 
who  had  been  separated  by  separation  orders  ? — More 
than  that.  Tou  see,  with  these  separated  people, 
separated  by  mutual  consent,  so  many  of  them  pick 
up 

2529.  I  am  not  speaking  of  those  separated  by 
mutual  consent,  but  those  who  are  separated  by  order 
of  the  magistrate  ? — I  do  not  find  so  many  cases  where 
they  have  been  legally  separated. 

2530.  That  is  what  I  want  to  get  clear.  When  you 
speak  of  separation,  you  mean  separation  often  due  to 
a  tiff  ? — Tes,  the  bixlk  of  these  cases  are  by  mutual 
separation. 

2531.  Would  it  not  be  true  of  a  large  number,  that 
even  if  they  got  divorces  and  re-mairried,  they  would 
probably  be  in  difficulties  with  their  re-married  spouses  ? 
— Tes,  they  would  not  have  any  more  respect  for 
them. 

2532.  Then,  conferring  the  power  of  re-marriage  on 
the  class  you  speak  of  does  not  come  to  much  ? — No, 
not  much.  It  is  only  in  a  few  individual  cases  where 
it  would  result  in  the  children  being  legitimate. 

2533.  With  regard  to  the  children  being  legitimised, 
I  presume  that  we  may,  unfortunately,  say  in  that  class 
it  does  not  confer  any  great  disability  on  them  because 
nobody  knows  ? — No,  and  1  am  afraid,  at  least  I  know 
that  the  records  of  registration  show  that  they  are 
legitimate.  It  is  a  very  common  thing  amongst  the 
lower  classes,  where  a  man  and  woman  are  living 
together  like  that,  for  the  mother  to  register  the  birth, 
and  as  a  matter  of  course  she  gives  the  information  of 
the  man  as  her  husband.  It  is  only  indirectly  where 
one  knows  that  the  chUdren  are  illegitimate. 


2534.  In  regard  to  the  effect  of  the  separation 
orders,  orders  of  the  magistrate,  I  think  you  said  in  the 
great  majority,  after  the  summons  has  been  taken  out, 
the  parties  come  together  again  ? — Tes,  in  a  very  large 
number. 

2535.  Tou  would  not  imply  that  in  the  great 
majority  of  cases  where  the  court  heard  nothing  more 
of  the  summons  that  it  meant  that  the  woman  had  not 
been  able  to  find  the  husband  to  get  maintenance,  but 
rather  that  after  reflection  they  had  come  together 
and  were  going  on  all  right  ? — Tes,  in  a  very  large 
number  of  cases  it  would  be  so. 

2536.  I  think  the  Chairman  asked  you  whether  yon 
had  any  remedy  for  this  unfortunate  state  of  things 
about  the  marriage  tie  in  that  class.  Would  not  you 
say  the  only  remedy  was  to  deepen  in  their  minds  a 
sense  of  the  obligations  of  the  marriage  tie  ? — When 
they  come  before  the  justices  or  the  judge  then  an 
influence  might  be  brought  to  bear.  It  would 
strengthen  outside  influences  which  are  frequently 
brought  to  bear  with  them  and  which  have  no  effect,, 
where  perhaps  the  legal  influence  would,  as  when  they 
come  before  the  court  that  has  a  little  more  effect  upon 
some  of  them. 

2537.  What  is  wanting  is  any  sense  of  the 
obligation  of  maniage  ? — Tes. 

2538.  What  do  you  say  would  be  the  result  of 
familiarising  these  people  with  the  possibility  of 
obtaining  an  easy  divorce  ?  It  might  even  increase  this 
loose  sense  of  obligation? — I  do  not  think  it  would 
increase  it.  I  am  not  in  favour-  of  divorce,  but  I  feel 
this  very  strongly,  considering  that  the  upper  classes 
can  get  a  divorce  I  feel  that  there  should  an  oppor- 
tunity for  the  lower  classes  to  have  it. 

2539.  There  is  one  point  I  should  like  to  have  a 
little  more  information  about.  Tou  were  speaking  of 
your  under  officers  and  their  capacity  for  obtaining 
inf  oi-mation  about  the  lives  and  habits  and  ways  of  the 
people._  Tou  would  say  that  the  power  of  the  bailiff 
to  get  information  was  great,  but  you  would  not  have 
us  imply  that  his  moral  influence  was  very  great  ? — No, 
not  altogether. 

2540.  I  put  that  because  you  seemed  to  imply  that 
the  bailiffs  might  be  useful  persons  to  try  to  bring 
together  pai-ties  who  had  had  disagreements  ? — I  beg 
your  pardon,  I  did  not  mean  to  infer  that,  but  simply 
that  they  could  give  information,  that  the  bailiffs, 
would  be  able  to  give  information  to  any  official 
similar  to  the  Icing's  Proctor.  The  assistant  bailiffs 
would  not  be  suitalsle  men  as  a  rule  in  that  way.  My 
cruelty  to  children  inspector  is  a  man  who  has  been  a 
pensioned  police  officer,  and  does  an  immense  amount 
of  good  by  quietly  talking  to  the  people  and  bringing 
them  together. 

2541.  That  class  of  man  would  be  admirable,  but  I 
wanted  to  make  it  clear  that  you  did  not  suggest  the 
presence  of  the  bailiff  in  the  house  would  have  any 
mfluence  with  the  parties  ?— The  county  com-t,  bailiff 
usually  is  a  respectable  man,  and  in  my  office  nearly 
all  my  officers  are  pensioned  police  sergeants  or  men 
of  middle  age  who  would  have  considerable  influence 
if  they  were  perhaps  gentle  enough  to  exercise  it. 

2542.  For  the  pui-pose  of  getting  information  you 
would  say  that  they  were  of  great  importance  ?— TheT 
should  be  very  useful  for  that  pui-pose 
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Winchester  House,  St.  James's  Square,  London,  S.W. 


FIFTH   DAY. 


Wednesday,  2nd  March  1910. 


Pee SENT : 

The  Right  Hon.  LORD  GORBLL  {Chairman). 


His  Gri-ace  The  Lord  Abchbishop  of  York. 

The  Ladt  Trances  Balfour. 

The  Right  Hon.  Thomas  Burt,  M.P. 

Sh-  William  T.  Dibdin,  D.O.L. 

Sii-  G-EOEGB  White,  M.P. 


His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tbnnant. 

RuFUS  Isaacs,  Esq.,  K.C.,  M.P. 

Edgar  Brierlet,  Esq. 

J.  A.  Spender,  Esq. 

The  Hon.  Henry  Gorell  Barnes  (Secretary). 


Mr.  Charles  Herbert  Pickstonb  called  and  examined. 


'Abio.  [Chairman.)  Are  you  a  county  ooui-t  registrar  ? 
— I  am. 

2544.  Where  ? — Bury,  Lancashire. 

2-54.5.  Has  that  a  large  population? — ^Aa  area  of 
170,000. 

2546.  Tou  were  admitted  a  solicitor  in  1886,  and 
you  had  a  large  and  considerable  practice  on  your  own 
account  before  you  were  registrar  ? — I  had. 

2547.  During  the  last  12  years  have  you  been 
registrar  at  Bury  ? — That  is  so. 

2648.  Who  is  the  judge  there  ? — Judge  Bradbury. 

2549.  Has  the  question  of  economy  in  divorce  suits 
been  a  matter  to  which  you  have  given  youi'  attention  ? 
— Ever  since  the  beginning  of  my  practice. 

2550.  I  think  you  read  a  paper  on  the  subject  at 
Liverpool  some  15  years  ago  ? — That  is  so,  and  at 
Newcastle  1909. 

2551.  Have  you  considered  the  question  of  confer- 
ring jurisdiction  on  local  courts,  subject  to  limitation  ? 
—I  have. 

2552.  Tou  classify  your  views  under  three  heads, 
the  injustice  of  the  present  system,  moral  evils  resulting, 
and  the  remedy? — Those  appeared  to  be  appropriate 
heads. 

2553.  Will  you  deal  with  them  on  the  basis  of  those 
three  heads  ?  As  to  one,  what  have  you  to  say  with 
regard  to  the  present  system  ? — First  of  all  I  say  that  this 
is  no  question  of  increasing  the  facilities  for  divorce, 
but  rather  of  bringing  what  pui-ports  to  be  an  existing 
remedy  within  the  reach  of  the  poorer  classes  who 
have  been  unable  to  utilise  the  remedy.  There  is  only 
one  law,  of  course,  but  it  has  been  inaccessible  to  the 
poorer  classes. 

2554.  What  are  your  main  objections  to  the  present 
system?  —  In  the  first  instance,  owing  to  divorce 
administration  in  England  only  beiag  had  in  London, 
it  is  quite  inaccessible  to  the  great  bulk  of  the  popula- 
tion, and,  secondly,  owing  to  that  being  the  fact,  the 
cost  is  quite  prohibitive,  that  is  to  the  poorer  classes, 
and  in  the  third  place,  the  delay,  and  particularly  the 
uncertainty  as  to  when  the  hearing  will  take  place  is  a 
serious  drawback,  even  if  they  had  the  means  and 
knew  it  could  be  tried  on  a  definite  day. 

2555.  Perhaps  you  are  aware,  as  regards  delay,  the 
undefended  cases  are  all  taken  on  definite  dates  fixed 
in  London  ? — I  do  understand  that  that  is  the  case, 
but  it  is  usually  within  my  experience  it  iavolves  more 
than  one  day  in  London. 

2556.  With  the  defended  cases  it  would  not  be 
quite  th(s  same;  that  might  involve  detention  in 
London  and  uncertainty  of  days  ? — Unquestionably 
it  would  in  defended  cases,  but  in  undefended  cases  it 
means  loss  of  time  travelling  from  the  Forth,  remainiog 
in  London,  and  goiag  back  again. 


2557.  Do  you  find,  as  a  matter  of  experience,  that, 
apart  from  the  question  of  cost,  the  difficulty  of  getting 
away  affects  the  poorer  people  ? — I  do,  because,  particu- 
larly amongst  the  working  classes  in  the  industrial 
centres,  Lancashire  and  Yorkshire,  they  cannot  get  off 
at  a  moment's  notice.  They  have  to  provide  substitutes 
in  a  great  number  of  cases,  and  they  do  not  know  how 
long  those  substitutes  will  have  to  be  provided  for,  and 
it  means  more  than  the  loss  of  the  time  thus  involved ; 
it  may  mean  the  loss  of  at  least  a  week  ia  wages,  and 
possibly  a  situation. 

2558.  I  see  with  regard  to  cost,  which  you  think  is 
prohibitive,  you  have  stated  you  give  illustrations  from 
actual  experience,  of  undefended  cases  and  cases  in 
forma  pauperis.  What  have  you  to  say  on  that  point  ? 
— My  experience  of  those  two  classes  of  cases  is  this,  that 
a  fair  average — I  am  speaking  from  actual  examples  I 
have  experience  of — for  undefended  cases  of  actual 
out-of-pocket  expenses  will  be  from  SOL  to  35Z., 
undefended  cases  from.  Lancashire. 

2559.  Might  I  ask,  before  yoti  proceed,  how  as 
registrar  of  the  county  court  yoti  have  acquired  that 
experience  ? — I  am  a  practising  solicitor  as  well  as 
being  registrar.  I  am  one  of  those  who  ai-e  not 
prohibited  from  practice. 

2560.  You  are  speaking  from  practical  experience? 
— Prom  experience,  prior  to  being  registrar  and  since 
being  registrar. 

2561.  Have  you  looked  through  bills  for  the  pur- 
pose ? — Yes,  I  have.  I  have  actual  figures  here — an 
undefended  case  in  which  the  actual  out-of -pockets  are 
311.  17s.  2d. 

2562.  Would  you  tell  us  how  many  cases  you  have 
taken  on  which  you  have  based  that  figure  ? — Three. 

2563.  Let  us  get  this  accurate.  Are  those  three 
typical  cases,  or  presenting  any  special  features  ? — 
One  of  the  main  sources  of  expense  is  this ;  you  have 
to  do  this  work  through  a  London  agent,  and  that 
includes 

2564.  It  is  so  easy  to  pick  out  a  case — I  do  not 
know  you  have  done  it — and  say  that  is  expensive,  and 
another  might  be  cheaper.  We  want  to  get  at  whether- 
that  represents,  from  your  experience,  a  typical  case  or 
is  it  a  selected  case  ? — I  should  say  qiiite  an  ordinary 
case. 

2565.  You  were  going  to  add  something? — Yes,, 
this ;  a  considerable  portion  of  the  expense  of  these 
undefended  and  even  the  in  forma  pauperis  cases,  arises; 
from  the  fact  that  you  must  do  them  through  your 
London  agent. 

2566.  The  solicitor  ?^The  country  solicitor  must 
do  the  woi'k  through  his  London  agent.  My  London 
agents  made  it  clear  to  me  nearly  20  years  ago  that 
they  would  expect  to  be  paid  on  exactly  the  same 
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principle  as  in  an  ordinary  case.  Tlie  result  of  that  is 
that  a  large  proportion  of  the  expenditure  goes  in 
discharging  the  solicitor's  liability  to  his  London 
agents. 

2567.  Does  that  arise  from  the  fact  that  the  party 
himself  or  his  solicitor  must  appear  in  the  London 
registry  for  the  purpose  of  conducting  the  business  ? 
— Precisely. 

2568.  What  is  the  remedy  you  suggest  for  that  ? — 
The  only  remedy  I  can  see  is  to  localise  the  administra- 
tion. 

2569.  Would  that  enable  the  petitioner  himself  to 
go  into  the  registrar's  office  in  the  county  court,  for 
instance,  and  put  his  papers  through  with  such  advice 
as  he  would  get  there  P — It  would  enable  him  to  do 
that,  but  it  would  be  found  in  all  probability  that  it 
would  be  done  then  by  a  local  solicitor. 

2570.  And  the  local  solicitor  would  do  it  himself 
and  not  employ  a  London  agent  ? — That  is  so.  You 
want  to  eliminate  aU  the  external  expenditure  if  you 
can. 

2571.  Tou  mention  out-of-pocket  expenses  ? — Tes. 

2572.  Largely  consisting  of  London  agents.  Is 
there  something  beyond  out-of-pocket  expenses  you 
nave  to  consider  ? — Tes  There  are  the  travelling 
expenses  and  the  hotel  expenses,  and  also  provision  has 
to  be  made  for  the  work  of.  the  worfcing-man  or 
working-woman  being  attended  to. 

2573.  Do  your  out-of-pocket  expenses  not  include 
travelling  expenses  ? — The  figures  I  have  given  include 
travelling  expenses. 

2574.  Is  there  anything  beyond  out-of-pocket 
expenses  besides  what  you  have  given  ? — ^I  think  not. 

2575.  Does  that  include  remuneration  to  the  country 
solicitor  ? — No,  it  is  exclusive  altogether. 

2576.  Tell  us  what  out-of-pocket  expenses  means  ? 
— It  means  what  you  pay  for  counsel's  opinion,  in.  the 
first  instance,  and  probably  some  inquiries,  although 
those  figures  I  have  given  you  do  not  include  anything 
for  inquiries. 

2577.  Would  you  mind  giving  me  your  attention 
for  one  moment  ?  I  want  to  get  what  class  of  expense 
is  included  in  those  out-of-pocket  expenses. 

{Sir  George  White.)  This  not  an  in  forma  pauperis 
case,  I  understand  ? 

2578.  (Chairman.)  No,  I  understand  undefended 
cases  of  an  ordinary  kind.  In  forma  pauperis  cases 
I  will  ask  separately  about.  We  want  to  get  at 
what  class  of  expenses  Sll.  covers,  and,  secondly, 
what  class  of  expenses  is  left  out  of  it  ? — What 
I  intended  to  cover  is  what  you  actually  have  to 
pay  out  of  your  pocket.  Commencing,  it  is  usually 
one  guinea  for  counsel's  opinion.  There  are  no  court 
fees,  of  course,  but  there  are  the  subsequent  expenses. 

2579.  We  are  not  on  the  forma  pauperis  ca,ses  ? — I 
beg  your  pardon  :  you  are  still  dealing  with  undefended 
cases. 

2580.  I  understood  you  to  say  in  undefended  cases 
of  an  ordinary  kind  the  out-of-pocket  expenses  would 
come  to  over  311.  ? — That  is  so. 

2581.  First  of  all,  what  class  of  expense  does  that 
cover :  does  it  include  the  court  fees  ? — It  includes  the 
court  fees,  and  it  includes  the  expenses  of  the  witnesses 
in  the  cases  I  have  dealt  with,  and  the  keeping  of  the 
witnesses  in  London  for,  at  any  rate,  a  day,  and  the 
London  agent's  charges  and  counsels'  fees. 

2582.  Does  that  include  anything  for  the  country 
solicitor  ? — Nothing  at  all. 

2683.  Does  it  omit  anything  else  which  occurs  to 
you  ? — No,  I  do  not  know  that  it  does— not  in  those 
cases  of  which  I  have  had  experience. 

2584.  (Sir  Lewis  Bibdin.)  Ai-e  counsel's  fees  in- 
cluded ? — Tes. 

2585.  (Chairman.)  With  regard  to  the  in  forma 
pauperis  cases,  have  you  any  separate  figures  for  those  ? 
— Tes.  The  in  forma  pauperis  case  is  pretty  much  in 
the  same  position,  except  for  the  absence  of  court  fees. 

2586.  What  is  the  amount  of  those  ? — ^I  do  not 
know  that  I  could  answer  that  question :  it  is  not  very 
much.  I  do  not  think  they  save  much,  probably 
somewhere  about  a  51.  note. 

2587.  My  experience  is  generally  about  Ql.  ? — I  think 
that  is  about  correct. 


2588.  Tou  have  dealt  with  the  point  of  delay. 
What  would  be  your  view — as  a  county  coiu-t  registrar 
you  may  have  gone  into  this — of  the  comparative  cost 
in  the  county  court,  assuming  a  simple  procedure  were 
adopted  there  .P — I  should  say  the  comparative  cost 
would  be  greatly  less.  The  difference  would  be  very 
considerable,  because  assuming  that  the  jurisdiction  were 
conferred  on  the  county  court,  you  would  eliminate  the 
greater  portion  of  the  out-of-pocket  expenses,  and  in 
an  undefended  case  you  would  considerably  lessen  the 
charges  that  the  solicitor  would  have  to  make. 

2589.  Can  you  tell  us  at  all  what  is  the  total  in  the 
figures  which  you  have  given  for  the  London  agent's 
charges  ? — Tes.  Here  is  a  case.  First  of  all,  may  I 
take  an  in  forma  pauperis  case  ? 

2590.  The  agent's  charge  is  the  same  ?  —  Pretty 
much  the  same.  The  actual  London  agent's  charges 
are  16L  2s.  id. 

2591.  Have  you  the  travelling  expenses  of  that 
case  ? — The  travelling  expenses  are  in  addition. 

2592.  How  much  ? — In  the  biU  I  am  now  looking  at 
they  were  allowed  on  taxation.  The  total  bill  as 
allowed  on  taxation  as  against  the  respondent  was 
IIZ.  Is.  4A 

2593.  For  witnesses  ?  —  Tes,  for  witnesses  and 
counsel's  fees  and  evei-ything. 

2594.  How  much  were  the  witnesses  alone  ? — They 
only  allowed  third-class  railway  fare  — the  exact  sum 
paid.  The  taxing  officer  allowed  the  exact  sum  paid 
for  hot^el  charges  for  the  night, 

2595.  What  is  the  total  bill  in  the  in  forma  pauperis 
case  ? — 27Z.  4s.  is  the  whole  bill,  and  that  does  not  allow 
for  anything  for  the  work  the  country  solicitor  did.  In 
that  case  the  solicitor  only  received  lOZ.  from  the 
woman  to  cover  everything.  He  lost  the  remainder.  I 
was  the  solicitor.  More  than  one  case  of  that  kind 
could  be  mentioned. 

2596.  Can  you  tell  us  whether  you  have  formed  any 
opinion,  if  a  similar  class  of  work  was  done  to  that,  for 
instance,  involved  by  a  suit  in  the  counti'y  at  a  near 
court,  what  the  cost  would  come  to  ? — I  am  afraid  I  do 
not  follow  you. 

2597.  If  that  particular  case  you  are  on  at  the 
moment  is  an  in  form,a  pauperis  case  in  which  there  is 
27Z.  for  out-of-pocket  expenses  and  lOZ.  for  the  solicitor, 
a  case  done  in  London  in  forma  pauperis,  are  you  able, 
as  a  county  court  registrar,  to  teU.  us  by  estimate,  at  aU, 
if  that  same  thing  had  been  dealt  with  in  the  country, 
in  the  county  court,  what  you  might  anticipate  it  could 
be  done  for  there  ? — I  should  say  it  would  be  done 
for  less  than  lOZ.  if  there  were  no  court  fees. 

2598.  The  solicitor  would  want  something,  too  ? — 
lOZ.  would  include  something  for  the  solicitor. 

2599.  (Sir  Lewis  Bihdin.)  Assume  counsel  or  not  ? 
— I  am  assuming  no  counsel;  the  solicitor  alone.  I 
think  that  is  an  essential. 

2600.  (Chairman.)  What  was  allowed  for  counsel's 
fee  in  that  case  ? — Only  a  guinea  with  the  brief.  It  was 
Ml-.  Pritchard. 

2601.  That  gives  us  some  notion  of  what  you  think 
about  the  matter,  that  there  would  be  a  very  large 
proportion  of  reduction  by  local  courts  ? — I  should  say 
a  reduction  of  nearly  two  thirds. 

2602.  Tour  proof  goes  on  to  say  agaiust  these 
points  of  inaccessibility,  cost,  and  delay,  that  there  are 
certain  opposite  arguments.  Tou  mention  two  :  fii-stly, 
no  real  ground  for  divorce  amongst  the  poorer  classes  '; 
secondly,  if  divorce  were  cheapened  the  courts  would  be 
inundated.  Will  you  give  us  your  points  based  on  any 
actual  experience  you  have  as  to  each  of  those  two 
arguments? — In  the  first  instance  I  think  there  is 
a  real  demand  arising  from  necessity.  The  experiences 
one  has  in  practice  are  that  for  lack  of  facilities  the 
parties  wiU  actually  go  on  living  together  after  they 
know  that  one  or  the  other  has  been  guilty  of  adultery, 
and  cases  are  frequent  in  which  they  seek  advice  as 
to  the  cost  of  getting  free,  and  they  find  it  is  pro- 
hibitive. There  is  undoubtedly  a  demand  for  divorce, 
but  the  demand  is  not  so  publicly  known,  because  it  is 
recognised  that  it  cannot  be  met. 

2603.  Then  you  pass  on  to  some  altei-native  forms 
of  separation,  voluntarily,  or  by  agreement.  Will  you 
amplify  what  you  have  to  say  about  that  ? — I  say  that 
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the  drawbacks  arising  out  of  the  lack  of  facilities  are, 
first  of  all,  that  they  come  to  look  upon  adultery  as  too 
light  a  thing  altogether ;  they  treat  it  too  lightly,  and 
then  in  other  cases  they  put  up  with  it,  as  I  have 
observed,  or  the  one  will  leave  the  other,  either  volun- 
tarily, as  often  happens,  or  sometimes  by  agreement, 
which  they  will  make  in  writing  ;  or,  again,  the  wife, 
if  it  is  the  wife,  will  apply  to  the  justices  under  the 
Act  of  1895,  and  it  has  been  my  experience  that  if  the 
wife  can  give  evidence  of  adultery  the  justices  will 
require  very  little  evidence  of  cruelty  indeed  to  grant  a 
separation. 

2604.  Do  you  mean  they  admit  evidence  of  adultery 
in  those  cases  ? — Undoubtedly.  I  have  gone  into 
statistics  in  my  own  office  on  that  question.  I  was 
going  to  deal  with  that  when  we  came  to  separation. 

2605.  I  should  like  to  have  that,  because,  although 
it  may  have  an  effect  on  the  relations  between  husband 
and  wife,  strictly  speaking  it  is  relevant  to  the  question 
whether  there  is  cruelty  or  not  ? — Would  you  like  those 
particulars  now? 

2606.  Yes  ? — I  have  looked  up  the  papers  for  the 
last  10  years  in  my  office,  and  I  find  out  of  203  cases 
under  this  Act  I  have  myself  taken,  in  44  there  have 
been  direct  charges  of  adultery  made  either  by  the 
vfife  as  a  complaint  or  by  the  husband  as  a  defence, 
and  those  charges  have  always  been  investigated  by  the 
justices. 

2607.  That  would  be  right  enough  for  the  defence, 
but  why  should  they  be  investigated  for  the  charge  ? 
First  of  all,  how  many  of  those  44  were  where  the  wife," 
in  addition  to  her  ground  under  the  Act,  was  also 
saying  it  was  adultery? — I  have  not  distinguished 
between  allegations  by  the  wife  and  the  allegations  by 
the  husband,  but  1  think  I  should  be  fair  in  stating 
the  cases  in  which  the  wife  has  charged  adultery  as 
assisting  her  case  before  the  magistrates  would  exceed 
those  in  which  the  husband  has  alleged  it  as  a  defence. 
It  is  quite  a  frequent  thing. 

2608.  The  magistrates  have  admitted  that  evidence 
to  thi-ow  light  on  the  case  of  cruelty  ? — Unquestionably, 
and  taken  very  much  less  evidence  of  cmelty  when 
adultery  has  been  present. 

2609.  Would  that  be  a  case  in  which  it  would  be 
desirable  they  should  be  allowed,  or  whatever  tribunal 
it  was  fixed  upon,  should  be  allowed  to  take  a  case  of 
divorce  ? — 1  do  not  quite  follow. 

2610.  Tou  say  those  cases  have  two  causes  in  them, 
and  one  is  treated  more  summarily  than  the  other.  Is 
it  your  view  that  leads  to  the  conclusion  that  a  court 
that  could  give  a  divorce  would  be  applied  to  in  such 
cases  ? — Divorce  would  certainly  be  applied  for  in  those 
cases. 

2611.  Tou  make  a  point  about  the  children  and  a 
reproach  to  the  law.  Will  you  indicate  what  you  mean 
by  that  ? — I  say  it  is  very  bad  for  the  children  that 
their  parents  should  go  on  living  together.  I  know 
of  instances  where  there  is  actually  an  illegitimate 
child  in  the  house,  and  the  influence  on  the  children  of 
husbands  and  wives  who  live  the  miserable  life  that 
persons  under  those  circumstances  one  knows  from 
experience  do  live,  is  bad,  because  children  are  so 
largely  influenced  by  the  moi-al  character,  and  by  what 
they  see  going  on  between  their  parents.  I  think  they 
ought  not  to  be  compelled  to  live  together,  that  one  or 
the  other,  the  innocent  party,  ought  to  have  a  remedy 
which  he  or  she  would  use,  certainly,  if  they  had  it,  to 
terminate  that  state  of  affairs. 

2612.  Tour  next  point  is  something  about  a  reproach 
to  the  law  ? — I  say  it  is  bad  for  the  influence  the  law 
exercises  on  the  poorer  classes  that  it  should  be  open 
to  this  reproach.  I  think  the  system  of  unequal  laws 
is  a  most  pernicious  system. 

2613.  The  next  point  you  suggest  is  the  remedy. 
What  is  youi-  view  about  that  ? — So  far  as  I  can  see 
there  are  only  two  practicable  remedies  at  all :  either 
you  must  give  jurisdiction  to  the  assizes,  and  that 
would  mean  the  initial  proceedings  being  taken  in  the 
district  registry,  or  give  it  to  the  county  court,  and  I 
have  formed  the  opinion  that  the  assize  remedy  would 
not  be  effective  ;  it  would  not  provide  for  the  require- 
ments of  the  case  at  all. 

3720. 


2614.  Will  you  explain  why  ?  I  see  that  is  under 
the  heading  of  your  next  paragraph,  Objections  to 
Assizes  ? — For  these  reasons — that  there  are  not  enough 
assize  towns  to  meet  the  difficulty  of  iiccess.  For 
example,  Sheffield  people  would  have  to  go  to  Leeds,  or 
Blackbui-n  or  Blackpool  people  would  have  to  go  to 
Manchester,  or  Liverpool,  Stockport,  or  Stalybridg-e 
people  would  have  to  go  to  Chester. 

2615.  Tou  think  the  inaccessibility  still  prevails 
then  ? — I  do. 

2616.  Then,  as  to  cost  ? — Then,  there  is  the  question 
of  cost.  Tou  have  the  cost  of  counsel's  fees,  and  then 
you  have  the  cost  of  conveying  and  keeping  the 
vritnesses.  Then,  when  yoti  come  to  the  solicitor's  bill, 
you  have  what  always  constitutes  the  largest  item  in  a 
solicitor's  bill  in  comparison  with  the  county  court,  and 
that  is  instructions  for  brief ;  whereas,  in  the  county 
court,  you  get  from  one  guinea  up  to  three  guineas,  at 
the  assizes  you  get  from  seven  guineas  up  to  an 
unlimited  figure,  but  seven  guineas  would  be  quite  a 
minimum,  so  that  those  three  items  handicap  you, 
assuming  the  jurisdiction  were  given  to  the  assizes, 
and,  in  my  opinion,  make  it  stiU  so  expensive  as  to  bo 
ineffective. 

2617.  Tou  also  add  delay.  Apparently  the  number 
of  assizes  in  Lancashire  are  four  in  the  year  ? — Tes. 

2618.  The  county  court  is  sitting — how  often  ? — I  do 
not  know  any  town  of  any  importance  in  Lancashire 
that  has  sittings  less  than  twice  a  month.  If  you  go 
to  Manchester,  they  are  sitting  almost  continuously,  I 
should  think. 

2619.  Tou  instance  Blackburn.  How  often  does 
Blackburn  sit? — ^I  instance  my  own  town,  where  the 
county  court  sits  two  or  three  times  a  month.  Then  a 
case  would  actually  be  tried  on  the  first  day,  that  is  the 
advantage  I  see,  and,  speaking  for  my  own  circuit,  on 
the  selected  day  ;  there  would  be  no  question  of 
attending,  as  at  assizes  sometimes,  two  or  three  days 
when  the  case  is  in  the  list,  and  waiting.  Tou  would 
know  when  it  was  going  to  be  tried,  and  it  would  be 
tried. 

2620.  Tou  go  on  to  say  those  objections  do  not 
apply  in  the  same  degree  to  the  county  court  ? — That 
is  so,  because  the  vritnesses  would  be  on  the  spot. 
They  would  be  at  home  close  to  the  court,  and  would 
be  able  to  go  home  every  night.  Then,  it  occurs  to 
me  in  divorce  jurisdiction,  if  it  were  conferred  on  the 
county  court,  one  of  the  parties,  that  is  the  defendants, 
would  not  have  to  come  from  a  great  distance.  At 
present,  in  the  county  court,  we  can  bring  people  from 
Cornwall  to  Bury  as  long  as  the  cause  of  action  arose 
in  Bury,  but  in  divorce  jurisdiction  both  sides  would 
be  on  the  spot. 

2621.  But  they  might  not  be  ? — They  might  not  be, 
but  the  witnesses  would  be. 

2622.  The  witnesses  on  both  sides  ? — ^Probably.  I 
can  conceive  cases  where  they  would  not  be.  The  i-ule 
would  be  that  the  witnesses  on  both  sides  would  be  in 
the  locality. 

2623.  With  regard  to  professional  witnesses,  what 
do  you  say  ? — ^I  was  thinking  of  doctors.  It  is  a  great 
advantage  to  doctors  not  to  have  to  be  taken  down  to 
assizes  a  long  distance  from  their  work.  If  they  are 
on  the  spot  they  can  be  called  very  readily,  and  I  have 
found  that  doctors  are  very  much  more  ready  to  come 
to  the  county  court,  they  know  they  will  get  away 
quicker  than  when  they  go  down  to  assizes. 

2624.  Is  it  your  experience  that  these  oases  fre- 
quently involve  the  presence  of  doctors  ? — ^I  am  sorry 
to  say  a  great  many  oases,  especially  those  cases  in 
which  it  is  a  question  of  venereal  disease,  of  which  there 
have  been  a  number. 

2625.  Are  those,  in  your  experience,  frequent  P — I 
have  11  out  of  203.  I  have  marked  11  in  which  those 
allegations  were  made. 

2626.  What  was  the  form  that  took,  an  allegation 
of  cruelty  ? — Tes.  It  would  almost  certainly  be  acted 
upon  without  anything  else.  If  the  magistrates  were 
satisfied  that  disease  had  been  communicated  they 
would  make  an  order  as  a  matter  of  course,  speaking 
of  my  own  local  experience. 

2627.  In  those  cases  doctors  are  required  ? — They 
are  essential. 
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2628.  You  have  dealt  witH  cost,  which  is  your  next 
paragraph,  and  the  delay.  Would  you  pass  on  to  the 
other  points,  as  to  suitability  for  any  other  reasons  ? — 
It  has  been  said  it  would  be  a  drawback  that  there 
should  be  a  number  of  tribunals  scattered  all  over  the 
country  instead  of  one  tribunal  in  London,  but,  I  think, 
instead  of  being  a  drawback,  it  would  be  a  distinct 
advantage  that  there  should  be  these  local  tribunals, 
because,  in  the  first  place,  the  judges  know  the  habits 
and  manner  of  living,  the  conditions  of  life  under  which 
these  local  people  live,  and  they  are  very  much  better 
able  to  weigh  their  evidence  than  when  they  do  not 
understand  them.  A  High  Court  .judge,  when  he 
comes  down  to  assizes,  is  only  an  occasional  visitor 
and  does  not  I'eally  understand,  unless  he  happens  to 
come  from  the  locality,  the  conditions  of  life  under 
which  the  people  live.  I  think  that  is  a  most  essential 
thing  in  this  divorce  jurisdiction.  If  you  know  the 
conditions  of  life  you  can  understand  a  great  deal. 

2629.  A  local  knowledge  of  the  judge  as  to  the 
habits  of  the  people  is  useful  ? — Yes. 

2630.  Does  that  equally  apply  to  the  registrar  ? — ■ 
Yes,  in  the  same  degree.  The  registrar  has  to  live 
within  the  limits  of  his  court,  and  he  practices,  in  the 
majority  of  cases,  within  the  limits  of  his  court,  and 
knows  all  about  the  people  and  their  conditions  of 
life.  I  think  that  is  an  advantage  which  has  not  been 
sufficiently  realised. 

2631.  If  a  jurisdiction  of  this  character  were  con- 
ferred on  the  county  courts,  would  you  make  it 
obligatory  on  the  registrar  to  see  that  the  people  put 
their  papers  in  proper  shape  if  they  wanted  to  do  the 
case  themselves  ? — I  think  I  should.  The  registrar 
exercises  that  supervision  now,  to  a  large  extent  where 
persons  present  papers  unrepresented  by  a  solicitor,  and 
I  think  he  ought  to  do  it  as  part  of  what  he  is  paid 
for  doing. 

2632.  To  make  it  part  of  his  official  duty  ? — I 
think  so. 

2633.  The  next  point  you  have  referred  to  is  the 
qviestion  of  collusion.  "Will  you  tell  us  your  views  about 
that  ? — I  do  not  think  there  wiU  be  the  collusion  people 
seem  to  expect  at  all.  There  is  a  great  difference 
between  the  conditions  of  life  of  the  industrial  classes 
of  Lancashire  and  of  the  better  classes.  I  think  people 
who  have  to  work  hard  for  a  living  do  not  have  the 
same  inclination  or  opportunities,  perhaps,  for  those 
"  arranged"  cases  that  exist  amongst  persons  who  lack 
occupation  and  who  are  idle.  I  thiuk  work  has  a 
tendency  to  repress  anything  of  that  sort,  and  I  really 
do  not  think,  and  I  am  speaking  with  deliberation,  that 
there  will  be  the  collusion  that  is  expected. 

2634.  Does  your  experience  lead  you  to  the  con- 
clusion that  the  cases  will  be  real  and  not  arranged 
cases? — Unquestionably.  They  are  most  sad  when 
they  arise.  There  are  not  so  very  many  of  them,  but 
when  they  arise  they  are  most  sad,  and  the  consequences 
are  so  very  miserable. 

2635.  Your  next  head  of  evidence  is  with  regard  to 
separation  orders,  their  extent  and  eifect,  and  whether 
any  amendments  should  be  made  in  respect  of  that 
branch  of  the  law.  You  say  you  have  had  1,032  cases 
during  the  past  10  years,  of  which  203  were  under  the 
Married  Women's  Act.  Those  1,032  were  magisterial 
cases  ? — Yes. 

2636.  Those  are  what  you  have  mentioned  ? — Yes  ; 
I  nave  given  some  particulars, 

2637.  Should  that  jurisdiction  be  retained,  or  is  it 
desirable  to  throw  it  on  the  county  court  ? — It  should 
certainly  be  taken  away  from  justices.  Justices 
administer  that  jurisdiction  at  present,  but  I  think  if 
it  were  taken  away  from  the  justices,  other  than  a 
stipendiary  magistrate,  and  were  conferred  on  a  com-t 
presided  over  by  a  lawyer — a  county  court  judge — that 
thi-ee  fourths  of  the  cruelty  cases  would  disappear. 
The  judge  would  not  attribute  any  importance  to  a 
large  number  of  oases  that  charge  cruelty  which  the 
justices  will  now  act  upon. 

2638.  What  is  it  that  is  the  defect,  in  your  view .'' 

The  commonest  case  of  all  is  where  a  man  is  violent  to 
his  wife  when  he  happens  to  get  drunk.  She  will  tell 
the  magistrates  time  after  time  he  is  a  very  good 
iusband  when  sober,  but  it  is  when  he  is  drunk,  and  it 


may  be  he  gets  drank  once  a  month ;  at  the  week-end 
he  breaks  out.  In  those  cases  they  ought  not  to  be 
separated.  The  man  is  a  good  husband,  works  hard, 
and  frequently  does  not  lose  a  day ;  he  does  go  on  the 
drink  occasionally,  and  then,  perhaps,  beats  his  wife,  or 
puts  her  in  the  street  or  locks  her  out,  and  repents  in 
about  two  days.  In  those  cases  they  ought  not  to  be 
separated,  and  they  are  separated. 

2639.  In  those  cases  is  it  usual  to  grant  an  order  ? 
■ — Undoubtedly ;  that  is  where  a  charge  of  drunkenness 
is  taken  into  consideration,  and  I  do  not  think  it  -ought 
to  be  by  the  justices.  I  do  not  think  the  county  court 
judge  would  do  it,  and  I  do  not  think  stipendiary 
magistrates  do  it. 

2640.  Are  you  speaking  on  that  point  from  actual 
knowledge  of  cases  in  which  it  has  been  done  ? — From 
actual  knowledge  in  a  number  of  cases. 

2641.  That  is  to  say,  it  is  granted  too  lightly  ? — 
Yes  :  I  should  say  in  the  larger  number  of  cruelty  cases 
the  cruelty  is  committed  when  the  husband  has  been 
drank,  and  not  because  he  is  a  worthless  husband  at  all. 
I  have  in  my  mind  cases  where  he  is  a  good  workman  and 
never  loses  a  day,  and  does  drink  occasionally,  and  does 
something  to  his  wife  he  ought  not  to  and  which  he  is 
sorry  for. 

2642.  If  that  jurisdiction  were  not  taken  away  is  it 
desirable  to  limit  the  power  to  make  permanent  orders, 
and  make  them  only  permissible  for  a  time  ? — Yes,  I 
think  that  would  be  a  very  good  remedy.  I  do  not 
think  you  can  take  away  altogether  the  jurisdiction  to 

•  separate  husband  and  wife  on  grounds  of  cruelty, 
because  there  are  undoubtedly  cases  of  cruelty  where 
they  ought  to  be  separated.  I  do  not  think  you  can 
take  it  away  altogether,  but  I  should  transfer  the  jm-is- 
diction  to  somebody  who  will  proceed  on  some  recognised 
principles  on  the  question  of  cruelty; 

2643.  I  was  piitting  it  further  than  that.  Supposing 
it  were  transferred,  or  even  left  as  it  is,  would  you 
suggest  that  the  power  to  make  an  order  for  separation 
should  in  the  first  iustance  be  given  for  a  length  of 
time  ? — I  think  each  case  would  have  to  depend  on  its 
own  circumstances.  In  some  cases  craelty  is  so  obvious 
that  the  wife's  life  would  be  in  danger,  and  you  could 
not  possibly  make  it  a  temporary  separation. 

2644.  In  other  cases  ? — I  certainly  would  in  cases 
where  the  judge  or  the  judicial  tribunal  thought  that 
possibly  it  was  only  a  temporary  outbreak  and  that  a 
little  separation,  a  short  separation,  would  cure  matters. 
There  are  numbers  of  those  cases. 

2645.  It  would  be  better  to  give  a  power  to  make  a 
separation  for  a  time.?— I  think  that  is  an  exceUent 
suggestion. 

2646.  Have  you  any  points  to  make  on  this  branch 
on  the  question  of  desertion.^  Is  it  necessary  there 
should  be  any  order  for  separation  in  desertion  ? — None 
whatever. 

2647.  As  distinguished  from  an  order  for  main- 
tenance ?  —  None  whatever.  The  cases  of  desertion 
where  a  man  leaves  his  wife  and  goes  to  America  are 
rare.  I  do  not  know  what  you  would  have  to  do  in 
those  cases,  but  they  ai-e  rare.  The  commonest  cases 
of  desertion  ai-e  the  man  has  left  for  a  few  days  and  no 
opportunity  has  been  given  to  him  to  return  before  he 
IS  separated. 

2648.  Do  you  find  in  practice  applications  for  orders 
ot  separation  are  made  after  a  few  days'  desertion  ?— 
Undoubtedly. 

2649.  And  granted  ?  — Within  a  fortnight,  and 
granted. 

2650.  For  permanent  separation  P  —  Permanent 
separation. 

2651.  When  you  say  that,  do  you  mean  that  is  a 
sohtary  caseP-Not  at  aU ;  it  is  quite  typical  of  all 
cases  of  desertion  that  come  before  justices  in  my  ex- 
penence,  that  it  has  existed  a  very  short  time  The 
probabihties  are  that  the  man  has  either  put  his  wife  in 
the  street  and  locked  the  door  and  she  has  gone  home 
to  her  mother,  or  else  he  has  gone  out  and  remained 
away  a  few  days  and  the  wife  has  gone  to  her  mother ; 
but  there  is  not,  in  practice,  a  sufficient  time  allowed  to 
elapse  between  the  act  of  desertion  and  bringin''  it 
before  the  justices.  "" 
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26.52.  Tou  say  a  considerable  number  of  cases  are 
trivial  ? — Yes. 

2653.  Will  you  tell  us  what  your  obsei-vations  on 
that  are,  please  ? — They  get  married,  as  we  all  know, 
very  young  in  Lancashire,  and  they  do  not  seem  to 
understand  what  married  life  requii-es  of  them  in 
mutual  forbearance,  or  anything  of  that  sort,  and  one 
or  the  other  in  a  fit  of  temper  will  do  things  that  they 
ceitainly  do  not  do  when  they  have  lived  together  a 
little  longer  time.  I  think  a  great  number  of  these 
cases  of  cruelty,  contraiy  to  the  experience  in  the  divorce 
court,  are  between  very  young  people  in  their  very 
early  stages  of  man-ied  life.  They  get  better  as  they 
go  on ;  they  get  to  understand  one  another  better. 

2654.  Therefore  you  would  very  carefully  exercise  the 
jurisdiction  in  the  early  stages  ? — Yes.  Then  there  is 
a  different  class,  which  is  quite  common,  where  there 
is  a  grown-up  family,  and  they  are  all  working  and 
getting  good  wages,  and  the  father  is  getting  on  in 
life,  and  he  is  getting  too  old  to  work,  and  they  would 
rather  be  without  him.  One  has  had  experience  of 
cases  where  the  father  has  been  placed  in  a  very 
•difficult  position.  Unless  he  behaves  himself  very  well 
the  magistrates  will  be  applied  to,  and  they  will  be  told 
he  contributes  nothing  to  the  support  of  the  house- 
hold :  there  is  no  maintenance  coming  from  him,  there 
is  neglect  to  maintaiu.  The  magistrates  will  separate 
the  husband  from  the  wife  and  family,  and  it  is  exactly 
what  the  wife  wants.  She  does  not  want  maintenance. 
She  frequently  says :  "I  do  not  want  maintenance  : 
"  I  am  content  to  have  a  separation  order,"  because 
she  has  children  to  look  to.  I  have  known  a  number 
of  cases  of  that  sort,  a  man  getting  on  in  life,  and 
they  wish  to  get  rid  of  him. 

2655.  How  do  you  propose  those  cases  should  be 
dealt  with — no  order  ? — No  order,  certainly  not. 

2656.  But  leave  them  to  make  the  best  of  it? — 
Yes. 

2657.  You  have  some  further  objections  apart 
from  the  special  views  you  have  indicated  abotit 
cmelty,  with  regard  to  the  justices'  tribunal.  WUl  you 
summarise  those  ? — In  the  first  instance  this  juris- 
diction, as  we  all  realise,  is  a  very  delicate  jurisdiction, 
and  the  responsibilities  it  entails  are  not  realised  or 
appreciated  necessarily — I  mean  realised  or  appreciated 
by  the  justices.  They  have  no  training  of  any  kind  ; 
now  they  have  no  qualification,  and  you  might  have 
a  couple  of  men  of  the  status  of  common  jurors  and 
nothing  else  sitting  on  the  Bench.  Although  there 
is  a  clerk  he  is  not  bound  to  be  a  lawyer.  If  he  is  a 
lawyer  he  is  not  always  there,  and  there  is  a  very 
junior  assistant  to  guide  the  two  justices  on  matters 
of  law,  which  is  very  undesh-able.  Then,  again,  the 
business  is  so — if  you  will  pardon  the  expression — 
rushed  in  the  atmosphere  of  a  police  court.  There  is 
so  much  to  do  in  an  ordinary  day's  work  in  the  police 
court,  they  rush  through  these  cases  in  a  way  that 
a  legal  tribunal,  a  judicial  tribunal,  would  not  do.  A 
large  Bench  will  begin  trying  a  case,  and  the  magis- 
trates will  leave  in  the  middle  of  the  case  and  it  will  be 
reduced  to  two.  I  do  not  think  that  is  a  wise  thing. 
Again,  this  is  really  a  civil  jurisdiction,  and  it  is  not 
desirable  that  it  should  be  mixed  up  vrith  the  atmos- 
phere of  a  police  court  and  criminals,  and  all  the  rest 
of  it,  apart  altogether  from  the  undesirable  element 
in  those  who  frequent  the  police  coui-t§  as  spectators. 
I  think  a  civU  jui'isdiotion  ought  to  be  kept  as  such. 
Then  there  is  the  question  of  notes  of  evidence.  I 
have  myself  experienced  in  the  one  or  two  cases  I  have 
appealed,  the  difficulties  arising  from  the  fragmentary 
notes  that  are  taken  very  often,  not  by  a  lawyer  at  all, 
without  having  his  mind  directed  to  the  real  issue, 
and  the  appeals  are  greatly  handicapped  for  that 
reason,  even  when  the  man  or  the  woman  has  the 
means  of  appealing,  which  does  not  often  happen. 

2658.  Is  it  your  view  that  this  class  of  case  should 
have  a  shorthand  writer  ? — ISTo,  but  I  would  make  the 
magistrates'  clerk  take  the  notes  himself  or  provide 
for  an  effective  note  being  taken. 

2659.  I  daresay  you  have  seen  some  observations 
of  the  Bench  from  time  to  time  on  that  point  ? — I  have. 

2660.  There  is  one  other  small  point.  You  think 
that  the  registrar  might  act  for  the  King's  Proctor  in 


cases  if  that  were  a  regular  rule  ? — I  certainly  think  he 
has  the  facilities  that  no  one  else  has.  Not  only  does  he 
live  in  the  locality,  brit  the  baUift's  department  would 
be  very  useful  for  that  purpose.  Bailiffis  are  a  different 
class  of  men  now  altogether  from  what  they  used  to 
be  :  they  are  quite  intelligent  and  a  very  good  sort  of 
men,  ex-police  constables  and  that  sort  of  men,  and 
I  think  the  registrar,  apart  from  his  personal  know- 
ledge, would  be  able  to  utilise  the  bailijfs  department 
for  the  pui'poses  of  investigating  any  suspicious  cases. 

2661.  Youi-  next  point  is,  even  assuming  some 
jurisdiction  were  given  to  the  county  court,  it  should 
be  of  a  limited  character.  "Would  you  summarise  what 
you  wish  to  say  about  that  ?^I  think  it  ought  to  be 
limited,  because  if  it  were  not  limited  in  some  way  to 
the  class  who  really  requue  it,  it  would  give  some 
foundation  for  the  argument  against  it,  namely,  that 
it  is  increasing  the  facilities.  I  think  you  must  limit 
it  to  the  class  who  require  it,  and  not  leave  it  to 
anybody. 

2662.  What  are  those  limits  ? — That  is  a  matter  on 
which  there  seems  to  be  a  great  deal  of  difference  of 
opinion,  but  I  should  think  myself  an  income  of  about 
150Z.  a  year  or  SI.  a  week.  A  man  whose  income  does  not 
exceed  31.  a  week  ought  to  be  at  liberty  to  file  his 
petition  in  the  county  court.  1  do  not  understand  the 
meaning  of  the  words  "  joint  income,"  because  the 
wife's  income  is  no  use  to  the  husband.  You  have 
cases  where  the  wife  is  earning,  if  a  4-loom  weaver, 
25s.  to  30s.  a  week,  the  husband  might  be  a  labourer 
earning  less  money,  so  that  the  husband  in  many 
cases  in  Lancashire  is  earning  less  money  than  his  wife. 
I  do  not  think  the  joint  income  ought  to  enter  into 
consideration  at  all,  seeing  the  husband  can  make  no 
use  of  it. 

2663.  There  may  be  cases  in  which  the  wife  has  no 
income,  but  her  husband  is  a  rich  man.  Should  it  be 
applied  to  such  cases  as  that  ? — In  those  cases  the 
husband  would  haVe  to  provide  for  the  wife's  costs, 
quite  properly. 

2664.  Your  point  is  that  provision  should  be  made 
to  apply  only  to  that  case  which  required  the  remedy  ? — 
Precisely. 

2665.  Your  next  point  deals  chiefly  with  simplicity 
of  proceedings  and  trial  by  judge  alone  ? — Yes.  I 
certainly  think  the  trial  should  be  by  judge  alone. 
Apart  from  any  other  question  there  is  the  question  of 
time.  Jui-y  cases  take  such  a  lot  of  unnecessary  time. 
We  have  none  on  our  circuit,  but  on  those  circuits 
where  they  have  jury  cases,  the  statistics  show  that 
they  interfere  with  the  business.  There  is  no  room 
for  eloquence  in  the  county  court  such  as  appeals  to  a 

2666.  You  have  dealt  with  London.  Have  you  any 
experience  about  that  ? — I  have  no  London  experience, 
except  I  think  that  this  is  a  question  to  be  determined 
rather  by  provincial  opinion  than  London  opinion 
London  opinion  is  directed  towards  centralising  every- 
thing in  London,  both  amongst  the  Bar  and  solicitors. 
I  think  this  is  a  question  more  to  be  determined  by  the 
opinion  of  the  provinces. 

2667.  You  suggest  damages  should  be  limited. 
Would  you  maintain  the  right  for  damages  at  all  in 
these  cases  ? — ^Perhaps  it  is  open  to  doubt  whether 
there  ought  to  be  damages.  I  have  considered  that. 
It  is  mentioned  in  the  Report  of  the  Lord  Chancellor's 
Committee  that  damages  should  be  limited  to  lOOL, 
and  it  occurred  to  me  that  was  a  fair  sum,  but  I  have 
considered  that  the  question  of  damages,  perhaps,  ought 
not  to  enter  into  consideration  at  all. 

2668.  Do  you  consider  it  desirable  that  the  judge 
should  have  power  to  make  some  order  as  to  main- 
tenance ? — Yes. 

2669.  Against  a  guilty  man? — Undoubtedly,  for 
this  reason  :  it  would  deter  ;  it  would  act  as  a  deterrent 
if  he  gave  his  vrif e  ground  for  divoi-ce  ;  he  would  have 
to  keep  two  establishments  afterwards,  his  wife's,  she 
being  the  innocent  party,  and  himself  as  well. 

2670.  I  am  speaking  about  adultery  and  a  co- 
respondent ;  that  is  the  only  case  in  which  damage.? 
come  in  ? — I  think  that  the  co-respondent  in  the  class 
that  we  are  dealing  with  would  be  a  man  who  could 
not  pay  any  large  sum  for  damages.     All  that  could 
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be  got  from  him   would   be   probably   a   weekly  or  a 
monthly  amount. 

2671.  Tou  would  leave  the  judge  power  to  make 
some  order  ? — I  would  leave  the  judge  discretion  to  be 
exercised  in  each  case,  but  I  should  limit  it  in  some 
way. 

2672.  Tou  would  leave  power  to  remit  cases  to  the 
county  court  ? — I  think  so ;  as  long  as  the  county  coui-t 
was  established,  the  High  Ooui-t  ought  to  have  power  to 
remit  to  the  county  court  in  a  proper  case. 

2673.  I  do  not  know  whether  it  is  necessary  to  go 
into  the  question  of  the  decree  nisi  ? — No. 

2674.  Tou  wish  to  retain  the  right  of  audience  to 
solicitors  in  the  county  court  the  same  as  they  have 
now  in  other  cases  ? — Tes,  it  would  not  be  effective, 
otherwise.  Tou  cannot  be  sui-e  of  your  counsel  in  the 
county  court ;  you  may  get  a  man,  and  if  the  assizes 
are  on  he  would  not  come  down. 

2675.  There  are  a  number  of  points  you  mention,  and 
I  think  most  of  them  you  have  covered.  Is  there  any- 
thing you  think  wants  special  attention  directed  to  it ; 
if  so,  will  you  direct  your  mind  to  it  ? — There  is  one 
thing.     Are  we  stUl  on  this  head  P 

2676.  I  am  following  your  note  and  nothing  else. 
Some  of  these  matters  are  not  worth  pursuing  in 
detail  at  present,  but  if  there  is  anything  special  that 
you  wish  to  call  attention  to  out  of  them  I  should  be 
glad  to  hear  you  F — There  is  one  thing  I  should  like  to 
call  attention  to,  but  it  is  not  on  my  notes.  1  certainly 
think  that  actions  for  breach  of  promise  of  maiTiage 
ought  to  be  abolished.  It  has  a  great  bearing  on  this 
question.  There  are  numerous  miserable  mamages 
which  take  place  under  the  compulsion  of  an  action  for 
breach  of  promise  of  marriage.  I  have  seen  some  of 
them  myself  and  heard  of  others,  and  if  actions  for 
breach  of  promise  of  maiTiage  were  abolished  I  think 
it  would  have  a  direct  bearing  on  this  question  of 
divorce. 

2677.  Do  you  mean  it  leads  to  a  sort  of  compulsory 
marriage  ? — 1  do. 

2678.  With  consequent  difficulties  ? — I  do,  misery 
on  both  sides. 

2679.  On  that  I  should  like  to  ask  you  what  your 
note  intends  to  convey  about  immorality,  at  the  bottom 
of  the  page  ? — There  cannot  be  the  least  question  that 
the  effect  of  the  exercise  of  this  jurisdiction  under  the 
Married  Women's  Act  of  1895,  as  at  present  exercised 
by  justices,  is  to  encom-age  immorality.  It  is  the 
actual  result.     Tou  can  see  it  in  daily  experience. 

2680.  How  does  it  operate  ? — I  cannot  do  better 
than  give  you  cases  I  had  in  court  the  day  before 
yesterday.  At  the  court,  at  Biu-y,  there  were  two 
women  who  appeared  at  the  instance  of  the  same 
plaintiff,  both  of  whom  had  separation  orders,  and  both 
of  whom  were  living  with  another  man  in  consequence 
of  being  separated  from  their  husbands.  The  way  the 
thing  arose  was  that  it  turned  out  they  had  given 
the  names  of  their  husbands  as  the  debtor,  and  when 
the  matter  came  to  be  investigated  in  court  it  was 
found  the  men  were  ncjt  their  husbands  but  were  men 
with  whom  they  were  living.  Those  are  not  isolated 
experiences.  It  happened  the  day  before  yesterday  and 
happens  almost  every  court  day.  They  do  set  up 
separate  establishments,  the  man  goes  his  way  and  the 
woman  her  way  ;  they  are  young,  and  I  cannot  see  how 
you  can  expect  anything  eUie  but  immorality  as  the 
result  of  permanent  separations  without  divorce. 

2681.  It  has  been  suggested  that  would  occm- 
whether  there  was  an  order  or  not.  What  is  your  view 
about  that  ?  If  people  meant  to  separate  would  you 
separate  them  without  an  order  ? — I  do  not  think  so, 
because  there  are  so  many  of  them  that  are  trivial 
cases.  They  would  come  back  again  all  right  but  for 
the  separation  order.  The  separation  order  acts  as  a 
bar  in  a  number  of  those  cases  which  residt  in  immor- 
ality. If  there  was  not  any  separation  granted  at  all 
they  would  resume  cohabitation. 

2682.  Do  you  find  that  even  though  there  has  been 
a  separation  order  cohabitation  is  frequent  ? — Not 
frequent,  but  occasionally  I  have  seen  a  woman  who 
has  come  to  the  magistrates  twice  or  thi-ee  times  for  a 
separation  order,  and  I  have  urged  that  that  in  itself 


shows  the  jurisdiction  has  been  trivially  exercised,  but 
they  win  grant  a  second  one  and  a  thu-d  one  sometimes. 

2683.  For  what  class  of  case,  oraelty  or  desertion? — 
Cruelty  and  desertion.     Desertion  mostly,  I  should  say. 

2684.  As  to  the  extent  of  immorality,  you  say 
reliable  data  outside  one's  own  experience  are  difficult 
to  get.  Are  you  able  to  get  any  statistics  about  this  i" — ■ 
I  went  carefully  into  the  statistics  and  I  found  them 
quite  defective  to  throw  much  useful  light,  for  the 
reasons  I  mention.  There  is  nothing  to  show  the 
grounds  on  which  a  separation  order  is  granted,  or  the 
dui-ation  of  mai-riage,  and  the  age  of  the  pa,rties  :  there 
is  nothing  in  the  bh-th  or  bastardy  statistics  to  show 
whether  the  parties  are  married  or  not,  and  there  is 
nothing  to  show  the  number  of  separation  orders 
discharged  for  adultery. 

2685.  In  your  conclusions  you  rather  base  your 
view  upon  your  own  experience  over  a  nimiber  of 
cases  ? — Tes,  fi-om  my  own  experience. 

2686.  The  other  points,  I  think,  you  have  already 
sufficiently  covered,  till  we  get  to  some  subsidiary 
objections  to  county  courts,  that  is  to  say,  objections 
made  which  you  take  exception  to.  What  have  you  to 
say  about  that  ? — It  is  alleged  by  those  who  are  against 
conferring  this  jurisdiction  on  the  county  court  that 
they  are  already  over-loaded.  One  can  speak  best 
from  one's  own  experience  of  one's  own  circuit.  I 
think  there  is  no  foimdation  for  the  suggestion  that 
the  county  court  is  already  overflowing  with  work,  or 
that  the  judge  has  no  more  time,  or  the  registrar  has 
no  more  time.  I  think  the  best  example  of  that  can  be 
given  from  the  Workmen's  Compensation  Act.  Take 
our  circuit,  for  example.  No.  5  Circuit,  I  have  got  out 
some  figures.  In  1908  the  judge  tried  T'25  actions 
under  the  ordinary  jurisdiction.  He  tried  336  Work- 
men's Compensation  arbitrations,  so  that  if,  as  the  fact  is, 
he  was  able  to  try  haK  as  many  cases  again  as  he  had 
to  do  before  and  still  find  himseK  with  plenty  of  time, 
that  clearly  shows  that  that  addition  of  a  large  quantity 
of  work  to  the  county  court  has  not  produced  the 
congestion  that  was  expected. 

2687.  What  population  is  there  in  the  area  of 
county  court  circuit  No.  5  ? — Over  1,000,000.  Work- 
men's Compensation  arbiti-ations  are  the  heaviest  class 
of  work  ;  they  involve  heavy  inquiries. 

2688.  Do  you  attend  the  judge  all  round  the 
circuit  ? — No,  only  in  Bui-y. 

2689.  Tour  experience  is  that  if  a  jurisdiction  such 
as  is  suggested  were  conferred,  the  work  could  still  be 
coped  with  ? — Tes,  and  I  have  my  judge's  authority  for 
saying  that  is  his  view.  I  have  his  authority  for 
telling  this  Commission  that. 

2690.  (Mr.  Bufns  Isaacs.)  Whose  authority?  — 
Judge  Bradbury.  He  would  rather  be  without  the 
jurisdiction,  but  on  public  grounds  he  says  it  is 
necessary. 

(Chairman.)  We  have  not  all  the  county  court 
judges. 

(Mr.  Bufus  Isaacs.)  I  wanted  to  know  of  whom  he 
was  speaking. 

(Chairman.)  If  you  desire,  any  particular  judge  can 
come. 

(Mr.  Bufus  Isaacs.)  1  only  wanted  to  know  to 
whom  he  was  referring. 

2691.  (Chairman.)  How  does  this  view  you  are 
expressing  about  your  own  court,  according  to  these 
statistics,  enable  you  to  speak  as  to  the  general  practice 
of  the  county  courts  ? — Because  I  have  experience 
as  an  advocate  outside  my  own  circuit  on  other 
circuits,  and,  although  this  is  more  a  question  for  the 
officials,  because  the  officials  best  know  what  goes  on 
and  what  the  facilities  of  their  own  courts  are,  one  can 
tell  whether  there  is  any  congestion  on  a  circuit,  even 
practising  as  an  advocate.  I  know  of  no  congestion 
anj-where  on  any  circuit  excepi^-perhaps  I  do  not  know 
whether  I  ought  to  mention  any  particxilar  circuit.  I 
do  know  of  one  circuit  where  there  is  congestion. 

2(592.  It  is  enough  to  say  there  is  one  ? — Tou  do 
not  wish  me  to  name  it  ? 

2693.  I  do  not  think  we  need  go  into  comparisons 
with  Judge  Tindal  Atkinson  here  ? — I  only  wish  to 
mention   it   generally.      I   only   know   of    one    circuit 
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where  there  is  any  congestion,  and  there  are  reasons 
for  that. 

2694.  Now  as  to  the  publication  of  reports,  have 
you  anything  which  enables  you  to  speak  upon  that 
point  ?  I  do  not  want  in  these  cases  to  ask  witnesses 
mere  matters  of  opinion,  but  if  there  is  any  ground  for 
their  opinion  ? — Somebody  said  the  working  classes  do 
not  read  the  papers.  Speaking  for  the  working  classes 
of  Lancashire,  that  is  wrong ;  they  read  the  newspapers 
very  intelligently  indeed,  and  my  own  opinion  is  that 
newspaper  reports  of  cases  iavolving  adultery  ought 
to  be  prohibited.  Other  oases,  those  eases  not  involving 
adultery,  I  should  allow  to  be  published  as  at  present, 
but  no  decent  paper  publishes  the  report  of  a  bastardy 
case,  for  the  same  reason  no  decent  paper  would  publish 
a  report  of  a  divorce  case  involving  charges  of  adultery. 
But  they  shordd  be  prohibited. 

2695.  I  see  no  connection.  Tou  say  they  do  not 
report  bastardy  cases ;  there  is  no  prohibition  P — No  ; 
their  own  good  sense  restrains  them. 

2696.  Tou  would  extend  that  good  sense  to  adultery 
cases  ? — If  they  do  not  extend  it  themselves.  I  should 
say  some  papers  would  not,  even  thoiigh  there  were  no 
prohibition,  publish  them,  but  I  think  it  ought  to  be 
prohibited. 

2697.  The  last  point  is  a  short  statement  of  your 
view  as  to  amendments  which  I  should  like  you  to 
state  the  grounds  of  ? — The  main  outstanding  amend- 
ment is  to  bring  the  existing  law  within  the  reach  of 
the  poorer  classes.  So  far  as  i-egards  questions  of 
principle,  the  only  amendments  I  should  like  to 
suggest  have,  I  think,  been  suggested,  and  that  is  that 
the  sexes  should  be  placed  upon  an  equality.  I  do 
not  believe  iu  this  theory  of  the  accidental  or  "  casual " 
sinner  at  all.  I  think  that  both  sexes  should  be  on  an 
equality.  I  also  think  that  cases  of  permanent  lunacy 
— one  has  experienced  them — are  worse  than  cases  of 
death,  and  there  certainly  ought  to  be  a  divorce  on  that 
grormd,  and  probably  habitual  drunkenness,  when  it 
is  clear  it  is  incurable,  and  I  also,  with  hesitation 
(because  it  is  a  very  limited  class),  express  the  opinion 
that  penal  servitude,  at  any  rate  for  life,  should  be 
a  ground  for  divorce ;  whether  for  a  less  period  or 
not  I  express  no  opioion. 

2698.  I  should  like  to  ask  you  upon  only  one  of 
those,  the  equality  point.  In  your  experience  of  the 
class  of  cases  that  is  likely  to  come  for  divorce,  do  you 
find  any  valid  ground  for  distiaction  between  the  sexes  ? 
— I  cannot  say  I  do.  If  it  were  really  an  accidental 
case  a  good  wife  would  be  able  to  deal  with  that  herself. 
It  might  be  safely  left  to  her.  Tou  ask  my  own  experi- 
ence :  I  know  of  no  case  in  which  the  same  law  ought 
not  to  apply  to  the  woman  as  applies  to  the  man. 

{Chairman.)  I  think  that  is  all  your  proof  deals 
with. 

2699.  (Mr.  Brierley.)  With  reference  to  these 
separation  orders,  I  understand  you  to  suggest  that 
the  whole  of  the  existing  jurisdiction  of  the  magis- 
trates, except  that  on  the  ground  of  aggravated  assault, 
should  be  transferred  to  the  county  court  ? — I  do. 

2700.  The  cost  I  understand  you  to  place  upon 
these  in  forma  pauperis  cases  in  the  county  court  is 
lOZ.,  less  the  court  fees  ? — Tes. 

2701.  Are  there  not  a  very  great  number  of  women 
who  would  not  be  able  to  provide  that  sum  at  all  ? — 
I  think  they  wotdd  apply  to  their  friends,  or  their 
families,  that  is  the  father  or  the  mother ;  of  course, 
she  would  be  a  young  woman. 

2702.  Tou  have  rather  assumed  all  along  that  the 
women  are  invariably  young ;  but  assuming  she  was 
not  a  young  woman,  what  then  ? — I  do  not  think  that 
lOZ.  would  be  prohibitive. 

2703.  I  know  that  in  your  district  the  women  are 
probably  better  paid  than  in  most  parts  of  England  ? 
— That  is  so. 

2704.  Do  you  suggest,  in  cases  of  desertion,  there 
should  be  no  right  of  application  to  the  magistrates  ? 
—I  do. 

2705.  Wbat  is  the  woman  to  do  whose  husband  has 
deserted  her  ?  Take  the  case  of  a  woman  with  two  or 
three  childi-en ;  her  husband  leaves  her  and  refuses  to 
provide  her  with  maintenance.     If  she  goes  to  the  poor 


law  she  is  told  to  go  into  the  workhouse  ? — I  do  not 
think  she  is  told,  necessaiily,  to  go  into  the  workhouse. 

2706.  Is  not  that  the  case  in  a  great  many  unions  ? 
— I  do  not  think  so. 

2707.  Perhaps  it  may  not  be  P— I  thuik  that  the 
poor  law  authorities  would  take  the  husband  in  hand 
for  her. 

2708.  And  give  her  relief  in  the  meantime  P — I 
think  so. 

2709.  Tou  said  you  were  convinced  that  these 
orders  were  made  on  ti-ivial  grounds  because  two  or 
three  separation  orders  had  been  made  in  cases  of 
desertion.  Why  do  you  say  that  the  ground  was  trivial 
because  of  that  ? — Because  they  have  been  made  after 
too  short  a  pei-iod  of  time  to  say  there  is  desertion. 

2710.  What  is  the  wife  to  do  except  to  ask  for  an 
order,  when  she  is  deserted  by  her  husband  ? — If  it  has 
lasted  a  long  enough  period  to  embarrass  her,  a  fort- 
night or  three  weeks,  perhaps  then  she  should  apply 
to  the  poor  law  officials  rather  than  apply  to  the 
magistrate. 

2711.  Do  you  know  the  Act  of  1886  was  passed 
especially  to  relieve  wives  of  the  necessity  of  applying 
to  the  poor  law  guardians  in  such  a  case  ? — That  was 
the  distinction  between  the  Act  of  1886  and  1895. 

2712.  Would  you  be  willing  that  the  state  of  things 
shoidd  be  restored  to  that  which  existed  under  the  Act 
of  1886  ? — It  is  far  preferable  that  there  should  be  a 
maintenance  order  without  a  separation  order. 

2713.  I  thought  you  rather  suggested  even  the 
right  of  making  a  maintenance  order  should  be  taken 
away  from  the  magistrates  ? — I  beg  your  pardon,  I  did 
not  intend  to  suggest  that. 

(Chairman.)  I  think  the  witness  was  speaking  of 
separation.     It  is  apt  to  be  confused. 

2714.  (Mr.  Brierley.)  I  thought  you  wished  to 
deprive  the  magistrates  of  the  power  of  granting  a 
maintenance  order  ? — No. 

2715.  I  suppose  you  say  these  separation  orders 
were  granted  by  magistrates  on  the  groxmd  of  cruelty 
for  trivial  reasons  from  your  own  obseiwation  ? — Tes. 

2716.  I  think  you  said  that  no  county  court  judge 
would  grant  a  separation  in  the  case  of  a  woman  having 
received  a  thrashing,  say,  once  a  week,  by  a  drunken 
husband  P — I  do  not  think T  said  "  once  a  week." 

2717.  Do  you  consider  even  a  monthly  black  eye  is 
part  of  the  obligation  a  woman  undertakes  when  she 
enters  upon  matrimony  P — Tou  have  to  consider  the 
circumstances  under  which  she  got  that  black  eye. 
She  has  been  very  aggravating  sometimes  when  her 
husband  has  had  a  little  drink,  and  it  does  not  require 
much  to  provoke  a  man  to  violence  when  he  is  drunk. 
If  she  has  the  sense  to  leave  him  alone  she  will  not  be 
touched. 

2718.  Tou  think  even  then  no  such  thing  as  a 
separation  order  ought  to  be  granted,  although  it  has 
extended  over  a  considerable  length  of  time  P — One's 
experience  of  the  administration  of  that  Act  is  that 
persistent  cruelty  may  take  place  on  a  single  day. 
They  call  it  persistent  cruelty  if  there  is  a  bad  assault 
on  one  day,  or  a  series  of  assaults  on  one  day. 

2719.  That  may  be  so,  but  that  was  not  the  illustra- 
tion you  gave.  I  am  rather  surprised  at  youi-  saying  you 
had  203  cases,  in  which  as  many  as  44  of  them  adiiltery 
came  in  question.  I  suppose  the  great  majority  of 
cases  do  not  come  into  the  hands  of  solicitors  P — I 
would  not  like  to  say  the  great  majoi-ity,  speaking  of 
our  division. 

2720.  Do  you  generally  find  they  constdt  solicitors  ? 
— I  think  so,  even  when  there  is  a  free  summons  issued 
by  the  justices. 

2731.  Tou  mean  solicitors,  as  a  rule,  appear  in 
these  cases  ? — Tes,  I  should  say  in  the  great  majority 
of  them  solicitors  appear  in  the  Bury  division. 

(Chairman.)  Would  you  ask  about  the  fee  to  the 
solicitor  and  attendance  in  appearing  p 

2722.  (Mr.  Brierley.)  What  is  the  charge  P — A 
solicitor  in  an  ordinary  case  will  charge  the  complainant^ 
one  guinea,  and  the  defendant  two  guineas.  Wo  have 
a  scale  locally.  Our  Law  Society  says  no  solicitor  is 
expected  to  take  a  case  in  the  police  court  for  lesti  than 
one  guinea.  No  solicitor  will  take  a  case  in  the  police 
court  for  less  than  one  guinea. 
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272.3.  Tou  say  that  is  so  from  tliese  44  cases  ? — ■ 
Tes.  I  have  looked  up  all  the  papers  purposely. 
gijt  2724.  I  do  not  know  what  the  meaning  of  this  is  in 
your  memorandum.  When  giving  arguments  that  you 
believe  divorce  is  demanded  by  the  poorer  classes,  you 
mention  trade  unions.  What  does  that  mean  ?  Have 
there  been  any  resolutions  passed  by  trade  unions  in 
your  district  ? — I  have  ascertained  the  local  trade 
unions'  opinion  in  my  district,  and  I  found  that  the 
headquarters  of  trade  unionism  have  not  dealt  with 
this  question.  It  is  a  domestic  question,  and  they  seem 
to  deal  more  with  questions  of  wages.  But  locally  I 
have  the  opinion  of  an  important  local  labour  official, 
and  he  says  it  ought  to  be  granted.  I  have  a  letter 
from  him,  and  he  instances  several  very  hard  cases 
which  have  come  luider  his  own  observation. 

272.5.  Tou  do  not  mean  the  matter  has  been  dis- 
cussed by  the  trades  unions  ? — Not  officially.  That  is 
rather  strange.     Officially  they  have  left  it  alone. 

2726.  Toil  mean  they  have  discussed  it  ? — Infor- 
mally. 

2727.  Is  that  the  cotton  operatives  ?  —  Textile 
operatives. 

2728.  What  conclusion  do  they  come  to? — He  says 
that  petitions  have  been  signed,  and  it  has  been  ex- 
pressed that  there  ought  to  be  an  easier  and  less  costly 
way  of  obtaining  divorce  than  at  present,  and  so  say  1. 
He  does  not  suggest  the  working  classes  are  more 
inclined  to  go  wrong,  and  gives  instances,  but  not 
officially.  I  asked  Mr.  Ramsey  Macdonald,  and  he  said 
it  had  not  been  disciissed. 

2729.  (Judge  Tkidal  Athinson.)  With  reference  to 
the  cost  in  the  county  court,  I  suppose  that  would  be 
regulated  by  one  of  the  three  scales  in  existence,  which 
would  be  modified  to  meet  divorce  cases  ? — I  should 
say  so. 

2730.  There  are  scales  A,  B,  and  C.  Do  you 
suggest  the  judge  should  have  a  discretion  to  say 
whether  the  costs  should  be  allowed  on  either  one  of 
those  scales  ? — I  do. 

2731.  If  they  are  allowed  on  Scale  A  the  cost  would 
be  extremely  moderate  ? — The  cost  would  be  extremely 
moderate,  but  the  procedure  would  not  be  the  same  in 
divorce  cases,  and  probably  the  expense  would  not  be 
so  high  as  the  expense  of  the  ordinary  jurisdiction  of 
county  courts.  I  should  have  suggested  that  there 
would  be  a  simple  petition,  something  like  the  Work- 
men's Compensation  request,  with  attention  directed  to 
the  points,  and  they  can  be  filled  up,  and  no  Citation, 
and  just  the  Answer.  I  think  Scale  A  would  cover 
undefended  cases. 

27.32.  Therefore  the  expenses  would  principally 
■consist  of  the  expenses  of  the  witness  in  getting  to 
the  court,  the  solicitor's  fees,  or  counsel's  fees,  in 
conducting  the  case  ? — That  is  so,  and  I  think  it  would 
be  generally  a  solicitor.  They  could  not  afford  a 
counsel's  fee.  Counsel  will  not  come  to  the  county 
court  for  less  than  four  or  five  guineas  when  they  have 
to  come  from  a  distance. 

2733.  If  you  could  get  counsel  who  would  consent 
to  do  cases  of  this  kind  for  one  guinea,  it  would  add 
very  little  to  the  expense  r* — ^It  would  add  practically 
nothing  to  the  expense  if  counsel  would  conduct  them 
for  a  guinea. 

2734.  First  of  all,  with  reference  to  the  question  of 
the  assizes  and  the  county  court,  you  have  had 
experience  of  assize  work,  have  you  not  ? — Tes. 

2735.  The  judge  usually  takes  his  criminal  cases  first 
•when  he  sits  alone? — At  Manchester  there  are  two 
judges,  and  they  take  criminal  and  civil  oases  together. 

2736.  I  was  thinking  of  where  the  judge  sits  alone  ? 
— Then  he  takes  the  criminal  cases  first. 

2737.  And  the  civil  cases  next  ? — That  is  so. 

2738.  It  is  impossible  for  the  judge  to  know  what 
length  of  time  his  criminal  cases  will  take  ? — Quite 
impossible. . 

2739.  He  has  to  go  from  one  town  to  another  on  a 
fixed  day,  and  therefore  it  would  be  a  great  difficulty 
for  a  High  Court  judge  to  fix  a  day  on  which  he  could 
be  certain  to  take  divorce  cases  ? — I  should  say  it  would 
be  impossible. 

2740.  That  might  involve  the  parties  spending  two 
or  three  days  waiting  before  the  cases  were  reached  ? — 


That  was  one  of  the  things  I  intended  to  draw  atten- 
tion to. 

2741.  With  reference  to  county  courts,  do  you  think 
that  the  jurisdiction  should  be  exercised  in  every 
county  court  town,  large  and  small,  or  would  you  fix  in 
each  district  some  four  or  five  centres  to  take  these 
cases  ? — I  think  I  should  allow  the  petitioner  to  file  his 
petition  in  his  own  local  coiut,  and  I  should  allow  or 
empower  the  judge  to  decide  which  of  the  courts  on  his 
circuit  was  the  most  convenient  to  try  them  at. 

2742.  I  daresay  your  experience  is  that  in  the 
larger  towns  you  get  very  often  the  heavier  cases  to 
try  ? — That  is  so. 

2743.  And  the  judge  sits  more  often  in  the  larger 
towns  than  he  does  in  the  smaller  towns  ? — That  is  so. 

2744.  Therefore  he  would  be  able  to  give  in  his  larger 
towns  a  special  day  for  the  taking  of  divorce  cases  ? 
— No  doiibt,  just  as  he  does  the  judgment  summonses 
now. 

2745.  In  your  experience  of  this  class  of  cases,  does 
it  not  often  arise  that  the  conduct  of  the  husband  is  such 
that  the  children  should  immediately  be  taken  out  of  his 
custody  ? — I  quite  agree. 

2746.  So  that  if  proceedings  be  commenced  in  the 
county  court,  and  the  judge  is  accessible,  and  an  order 
can  be  obtained  from  him,  would  you  take  the  custody 
of  the  children  from  the  father? — Tes,  that  would 
follow. 

2747.  As  the  law  is  at  present,  I  believe  the  parties 
must  come  to  a  High  Court  judge  in.  London  to  effect 
that? — Except  the  justices  have  power  to  deal  with 
questions  of  custody  of  children. 

2748.  That  is  only  under  a  separation  order  I* — Tes. 

2749.  If  it  is  not  a  case  which  comes  within  the 
separation  order,  only  the  High  Court  judge  can  deal 
with  the  custody  of  the  childi-en  ? — That  is  so. 

2750.  Do  you  think  it  would  be  a  veiy  good  thing 
that  the  county  court  judges  should  have  the  power  to 
deal  with  the  custody  of  children  ? — I  have  thought  so 
for  a  long  time. 

2751.  One  witness  who  was  called  suggested  that 
the  bailiffs  were  not  altogether  reliable  men  to  find  out 
information.  What  do  you  say  about  the  bailiffs,  as  a 
rule  ? — They  are  now  a  very  much  better  class  than 
they  used  to  be.  I  am  speaking  for  those  on  om- 
circuit.     I  think  they  could  thoroughly  be  trusted. 

2752.^  Do  you  think  they  are  likely  to  collude  with 
the  parties  for  money  considerations,  or  anything  of 
that  sort  ? — I  do  not.  I  have  never  known  a  case  of  a 
bailiff  being  bribed  in  my  court  yet. 

2753.  What  is  the  furthest  place  distant  from  your 
town  in  your  district ;  would  it  be  more  than  10  miles  ? 
— ^Nothing  like  as  much ;  as  the  crow  flies,  not  more 
than  four  at  the  outside. 

2754.  So  that  there  is  ready  access  over  the  whole 
of  your  district  to  the  town  of  Bury  ?— Quite  ready 
access. 

2755.  In  dealing  with  divorce  cases,  in  your  opinion, 
are  not  the  questions  which  arise  in  the  Workmen's 
Compensation  cases  of  far  greater  difficulty  than  those 
which  would  arise  in  dealing  with  a  divorce  case  ?— 
Unquestionably,  I  should  say. 

2756.  Are  not  attempts  at  imposition  on  the  court 
by  parties  to  Workmen's  Compensation  cases  likely  to 
be  just  as  great  as  they  would  be  in  divorce  cases?— 
The  registrars  find  that  that  is  so.  The  registrars,  as 
you  know,  exercise  a  jurisdiction  already  in  ascertaining 
whether  lump  sum  settlements  are  fair  as  between  the 
payer  and  the  receiver,  and  they  have  to  investigate 
those  matters  to  protect  the  working  men  from  impo- 
sition, and  they  could  just  as  well  protect  the  public 
trom  imposition  in  divorce  cases. 

2757.  So  that  the  detection  of  imposition  is  quite 
as  necessary  in  Workmen's  Compensation  cases  as  in 
divorce  cases  ?— It  is  a  jurisdiction  he  already  exercises, 
and  it  is  necessary. 

2758.  As  regards  uniformity  of  decision  and  treat- 
ment that  would  be  secured  in  every  district,  so  far  as 
Wiat  district  is  concerned,  by  there  being  one  judge  ?— 
Tes,_that  is  so.  What  obtains  in  one  county  does  not 
obtain  m  another  county.  In  Germany  there  are  171 
courts,  I  believe,  exercising  this  jurisdiction. 
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2759.  Do  you  anticipate  that  in  your  district  of 
Bury  there  would  be  a  great  number  of  these  divorce 
cases  in  12  months  ? — No,  I  do  not.  It  is  more,  as  I 
have  told  the  Chairman,  that  the  cases  which  arise  are 
so  very  sad,  and  one  feels  so  sorry  for  the  pec.iple,  but 
there  would  not  be  that  gi-eat  number. 

2760.  Do  you  think  there  would  be  more  than  2  per 
cent,  of  every  1,000  marriages  ? — I  would  not  like  to 
answer  that  question,  because  I  have  not  gone  into  the 
particulars,  biit  I  think  there  would  not  be  nearly  as 
many  as  are  expected. 

2761.  1  daresay  there  could  be  a  great  deal  of  saving 
of  the  time  of  county  court  judges  as  they  work  their 
circuits  at  present  ? — I  think  if  the  registrar  was  given 
extended  jurisdiction,  there  would  be  a  lot  more  time 
for  the  judge  to  deal  with   these   cases   and   heavier 

.  cases. 

2762.  (Sir  Lewis  Dihdin.)  I  gather  your  view  is 
that  every  county  court  judge  should  have  this  juris- 
diction, and  exercise  it  in  such  of  his  courts  as  he 
thinks  right  ? — That  the  trial  should  take  place  in  such 
of  his  courts  as  he  thinks  right,  but  that  the  proceedings 
should  be  instituted  in  any  court. 

2763.  But  that  every  judge  should  have  the  juris- 
diction ? — ^It  should  be  left  not  to  the  Lord  Chancellor, 
but  to  the  judge. 

2764.  Every  county  court  judge  ? — Every  county 
■coui-t.  judge. 

2765.  In  calculating  the  economy  in  undefended 
cases,  you  have  assumed  counsel  are  not  employed  ? — 
To  a  large  extent  I  have  assumed  that. 

2766.  Tou  have  told  us  it  is  practically  impossible 
to  get  counsel,  or  so  difficult  that  the  expense  is 
prohibitive  ? — Tes,  that  is  so. 

2767.  Tou  are,  no  doubt,  aware  that  the  Lord 
Chancellor's  Committee,  in  reporting  in  favour  of 
county  courts,  regarded  it  as  absolutely   essential  in 

.  these  undefended  cases  that  the  judge  should  have  the 
assistance  of  counsel  ? — Tes,  I  am  aware  of  that. 

2768.  Tou  do  not  agree  with  that  ? — On  the  ground 
of  necessity,  I  do  not  agree  with  it.  Tou  must  let 
solicitors  have  a  right  of  audience  if  it  is  to  be  effective. 
Apart  from  counsel's  fees,  there  are  the  instructions 
for  brief,  and  that  kind  of  thing,  which  swell  the  bill. 

2769.  I  wanted  to  get  what  I  gather  to  be  your 
opinion  in  actual  circumstances.  It  would  be  imprac- 
ticable to  have  counsel  ? — I  think  so. 

2770.  Tou  have  said  that  the  alternative  was 
assizes  or  county  court,  and  you  have  dealt  with  the 
impracticability,  as  you  regard  it,  of  assizes.  Have 
you  considered  the  third  alternative,  the  suggestion 
of  Mr.  Justice  Bargrave  Deane  ?  I  daresay  you  have 
seen  it  in  the  newspapers.  The  suggestion  was  one 
of  the  divorce  judges,  either  one  of  the  present  stafE 
or  an  additional  one,  as  necessity  dictated,  going  down 
to  different  centres  in  the  cotmtry  and  taking  these 
cases  ? — Until  I  saw  it  mentioned  by  Mr.  Justice 
Bargrave  Deane  I  had  not  considered  it,  but  since 
1  did  see  it  mentioned  I  have  considered  it,  and  I  think 
it  is  open  to  this.  It  is  essential  you  should  under- 
stand the  conditions  under  which  these  people  live, 
and  no  one,  except  someone  in  touch  with  them,  like 
the  county  court  judge,  does  understand  those  con- 
ditions.    A  London  judge  would  not  necessarily  do  so. 

2771.  Is  that  more  necessary  than  in  ordinary 
criminal  work  on  assizes  ? — I  think  so. 

2772.  Why  ? — There  is  a  vast  difference  between 
a  Lancashire  cotton  operative  and  a  London  clerk. 
They  are  two  wholly  different  beings  when  you  come 
to  the  question  of  then-  domestic  establishments  and 
the  way  they  live.  The  same  principles  of  crime  run 
,more  or  less  throughout  the  country. 

277.3.  Do  you  not  think  if  a  judge  was  in  the  habit 
■of  going  down  to  Lancashire,  amongst  other  places,  he 
would  acquire  the  knowledge  you  speak  of  ? — No.  I 
think  he  would  have  to  be  brought  up  amongst  the 
people  to  understand  it  properly. 

2774.  I  gather  that  you  regard  this  jurisdiction  in 
marriage  cases  as  a  matter  of  very  great  seriousness 
and  importance  ? — I  do. 

2775.  I  think  your  view  is  that  any  remedy  that 
is  open  ought  to  be  open  to  the  poor  as  well  as  to  the 
rich  ? — ^I  do. 


2776.  Would  not  the  suggestion  that  you  make 
have  practically  the  effect  of  giving  to  the  rich  man 
a  more  expensive  and  lietter  tribunal,  better  in  that 
sense,  with  a  London  court,  and  leaving  the  poor  man 
to  the  country  tribunal?  Why  shoiild  the  London 
court  exist  at  all  P — Why  should  it  exist  ? 

2777.  If  your  suggestion  is  adopted  ? — I  think 
there  ought  to  be  a  Divorce  Court  in  London  for  many 
reasons.  It  is  part  of  the  judicial  system,  and  I  should 
not  like  to  see  it  abolished,  but  I  think  the  county 
court  judge  has  the  confidence  of  the  working  classes, 
just  as  the  High  Court  judge  has  the  confidence  of 
the  people  in  London. 

2778.  I  am  not  combating  your  siiggestion  of  the 
county  court,  but  I  am  trying  to  get  to  the  bottom  of 
it.  I  thought  you  said  a  man  who  has  less  than  31.  a 
week  should  be  allowed  to  go  to  the  county  court,  and 
the  man  who  has  more  to  c(3me  to  the  London  coui't  ? — 
I  excluded  London  expressly  from  my  consideration. 

(The  ArcJibishop  of  York.)  Would  it  not  be  better  to 
say  "  High  Court "  ?  It  is  not  a  question  of  London  ; 
it  is  a  question  of  the  High  Court. 

2779.  (Sir  Lewis  Bihdin.)  Tes.  Tou  regard  the 
county  courts  as  the  proper  tribunal  for  men  of  small 
means  ? — I  do. 

2780.  Men  of  large  means  are  to  come  to  the  High 
Court  ? — Tes,  that  is  so. 

2781.  I  want  to  know  why.  The  county  court  exists 
for  small  debts  and  small  contracts,  a  limited  juris- 
diction of  that  kind.  The  divorce  question  is  surely 
quite  as  important,  whether  the  parties  are  poor  people 
or  rich  people  ? — Tes. 

2782.  Certainly  as  important  to  the  parties  ;  is  it 
not  so  ? — Quite  so. 

2783.  And  I  suggest  to  you  it  is  as  important  to  the 
State  .>* — Tes,  quite. 

2784.  There  is  no  difference  whatever  P — None. 

2785.  If  that  is  so,  I  suggest  to  you  that  there  is 
difficulty  in  the  maintenance  of  a  more  expensive  court, 
only  open  to  the  rich,  if  you  have  a  court  established 
which,  in  your  view,  is  considered  adequate  to  deal  with 
the  poor  P — The  answer  to  my  mind  is  that  the  county 
court  was  established  for  the  poor  man,  and  the  High 
Court  exists  for  those  who  can  afford  the  expense  of 
luxuries,  of  very  expensive  counsel  and  numerous  other 
very  expensive  items. 

27S6.  Why  should  the  State  pay  for  the  rich  man's 
luxury  by  maintaining  the  court  in  London  P — In  the 
abstract  there  is  no  reason  why  it  should. 

2787.  Tou  say  the  county  court  was  established  for 
the  poor  man,  but  it  was  for  the  poor  man's  contracts 
and  the  poor  man's  debts  ? — No,  for  the  poor  man's 
civil  injuries,  according  to  the  preamble  to  the  Act. 

2788.  Is  there  any  analogy  between,  say,  a  small 
shopkeeper's  debt  and  a  great  contract  which  is  dealt 
with  in  the  High  Court  ?  It  is  obvious  one  affects  very 
few  people,  and  the  other  a  great  number ;  one  small 
interests  and  the  other  large  interests.  It  is  so,  is  it 
not  P — Tes. 

2789.  As  you  have  told  me,  the  case  of  a  divorce 
is  quite  different.  The  importance  is  the  same  in  what- 
ever class  it  occurs,  is  it  not  ? — The  impoi-tance  is  the 
same. 

2790.  Both  to  the  individuals  and  to  the  State  ? — 
Tes,  quite. 

2791.  I  will  not  keep  you  longer  upon  it,  but  I  do 
not  see  why  you  are  in  favour  of  making  the  main- 
tenance of  a  different  class  of  tribunal  to  deal  with  the 
rich  and  to  deal  with  the  poor  in  these  marriage  ques- 
tions ? — I  am  in  favour  of  giving  the  tribunal  appointed 
to  deal  with  the  poor  man's  debts  and  contracts  the 
same  power  to  deal  with  this  other  issue. 

2792.  Let  me  ask  you  a  few  questions  upon  separa- 
tion orders  for  one  moment.  I  gather  your  objection 
to  the  jurisdiction  of  justices  is  that  these  orders  are 
granted  far  too  readily  and  far  too  lightly  P — Tes,  that 
is  the  main  objection. 

2793.  And  that  in  the  result  a  vast  number  of  orders 
are  granted  which,  in  fact,  ought  not  to  be  granted  P — 
Precisely. 

2794.  There  are,  I  think,  about  7,000  orders  granted 
in  the  country  P — Rather  over. 
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2795.  Yoiir  remedy  is  to  confer  this  jurisdiction 
upon  a  tribunal  more  competent  to  discharge  it,  in  your 
view  ? — That  is  so. 

2796.  Do  you  know  tlie  remedy  has  heen  suggested, 
not  that  these  orders  shoiild  not  be  granted,  if  they 
have  been  granted  improperly,  but  that  they  are  cases 
where  the  parties  should  get  something  more  than  a 
sepai'ation  order,  that  they  should  get  a  divorce.  That 
is  not  your  view,  I  take  it  ? — Would  you  mind  putting 
that  again  ? 

2797.  Toui-  view  is  that  separation  orders  are  granted 
which  ought  never  to  be  granted  ? — That  is  so. 

2798.  You  would  not  think,  therefore,  that  the 
7,000  orders  that  are  granted  every  year  are  cases 
where,  if  right  were  done,  divorce  ought  to  have  been 
granted  ? — No,  not  all  of  them.  I  purposely  excepted 
the  real  cruelty  cases. 

2799.  Admitting  there  are  some,  you  would  say 
that  the  7,00(.)  separation  orders  are  no  index  of  what 
divorces  ought  to  have  been  granted  in  those  cases  ? — 
No,  no  index  of  what  divorces  ought  to  have  been 
granted  in  those  cases,  and  no  index  of  what  separa- 
tions ought  to  be  granted  if  the  law  was  properly 
administered. 

2800.  And,  therefore,  a  fortiori  of  what  divorces 
ought  to  be  granted.  That  is  what  I  mean.  When 
you  say  this  is  a  matter  of  civil  jurisdiction,  in  one 
sense  every  lawyer  would  tmderstand  what  you  mean, 
but  it  is  not  really  either  civil  or  criminal,  is  it  ?  Is 
not  this  a  matter  of  a  tertiitm  quid,  separate  or  different 
from  civil  or  criminal  jurisdiction  ? — In  a  sense,  yes, 
but  if  you  have  to  choose  whether  it  is  civil  or  criminal, 
I  should  call  it  civil. 

2801.  Do  you  not  think  that  points  to  what  we 
have  at  present,  a  separate  court  for  this  particular 
jurisdiction  which  does  not  deal  with  civil  juiisdiction 
in  the  ordinary  sense,  and  does  not  deal  with  criminal 
jurisdiction  in  the  ordinary  sense  ? — If  the  civil  court 
existed,  yes. 

2802.  I  am  not  refemng  to  the  magistrates'  juris- 
diction which  exists  ? — If  the  existing  Divorce  Court 
were  effective,  I  should  say,  yes. 

2803.  If  by  an  extension  of  the  Divorce  Court  the 
need  could  be  met  in  the  provinces,  would  not  that 
be  the  best  solution,  if  it  could  be  done  ? — If  it  cordd  be 
done  effectively,  but  for  the  reasons  I  have  mentioned 
I  have  not  seen  yet  how  it  is  going  to  be  done. 

2804.  If  it  could  be  done  effectively  that  would  be 
the  best  solution  ? — I  do  not  think  it  could. 

280.5.  But  if  it  could  ?— Tes. 

2806.  {Mrs.  Tenvant.)  Ton  give  rather  a  gloomy 
presentation  of  working-class  life  when  you  say  a 
large  proportion  of  the  applicants  for  separation  orders 
are  elderly  women  with  grown-up  families  of  wage- 
eamei's  anxious  to  get  rid  of  a  husband  who  is  not 
able  to  work  ? — I  did  not  mean  to  say  a  large  proportion. 

2807.  In  your  proof  you  group  them  as  one  of 
two  main  divisions  which  constitute  a  large  proportion. 
Ton  would  not  give  to  that  division  the  greater  number  ? 
— No,  but  it  is  quite  a  clearly  defined  proportion. 

2808.  Can  you  give  figures  in  support  of  that  ? — 
I  am  not  prepared  with  figures,  but  I  can  say  positively 
from  my  own  experience  it  is  considerable. 

2809.  It  involves  a  ciu'ious  position.  Does  it  not 
assume  the  ability  of  the  elderly  wife  to  maintain 
herself,  or  the  readiness  of  the  children  to  contribute 
to  her  maintenance  after  she  has  got  rid  of  their 
father  ? — ^It  does,  and  in  those  cases  they  do  not  usually 
ask  for  maintenance.     They  ask  for  bare  separation. 

2810.  Is  it  not  remarkable  the  children  should  be 
ready  to  contribute  to  the  maintenance  of  their  mother 
after  she  has  for  that  reason  got  rid  of  their  father  ? — 
Ton  find,  somehow,  the  childi-en  stand  by  the  mother, 
especially  the  daughters. 

2811.  In  those  circumstances  ? — Yes,  until  they  get 
married. 

2812.  Is  this  experience  Lancashire  experience  only  ? 
— Lancashire  experience  only.  I  have  no  experience 
of  London. 

2813.  Would  you  be  prepared  to  say  such  cases 
form  a  small  proportion  ? — I  should  prefer  to  say  a 


proportion,  which  has  been  brought  home  to  my  mind 
by  its  recuiTcnce. 

2814.  In  anlving  at  the  limitation  which  should  be 
imposed  on  incomes  of  applicants  for  county  court 
jurisdiction,  you  would  not  include  the  joint  income, 
because  the  wife's  income  is  no  use  to  her  husband  ? — 
That  is  so. 

2815.  She  contributes  jointly  to  the  household 
expenditure  and  expenditure  on  clothes  ? — Yes  ;  it  all 
goes  into  a  common  fund,  the  earnings  of  the  family. 

2816.  Does  not  that  enable  him  to  presei-ve  more 
of  his  income  for  himself,  out  of  which  to  save  for  the 
expenses  of  divorce  proceedings  ? — No.  You  will  find 
in  the  normal  household  the  sons  and  daughters  and 
father  aU  turn  the  money  up  to  the  wife,  and  she  keeps 
the  pui'se. 

2817.  Assume  her  income  to  be  15s. — it  maybe  20s. 
— if  it  were  not  available  he  would  have  to  spend  his 
income,  or  a  portion  of  it,  on  the  household  expenditure ; 
that  is  set  free  by  her  contribution  ? — That  is  so. 

2818.  If  it  be  set  free  he  has  the  disposal  of  it  for 
divorce  proceedings,  which  othei-wise  he  would  not 
have  ? — I  think  if  relations  become  so  far  strained  as 
to  become  a  question  of  divorce,  you  would  find  the 
husband  was  not  turning  up  money  to  the  wife,  but 
saving  it. 

2819.  I  want  to  see  why  the  help  she  is  able  to 
give  should  not  be  taken  into  account  in  the  limitation 
of  income  ? — I  rather  meant  that  the  husband  could 
not  look  to  his  wife's  means  as  secuilty  for  his  costs  ia 
the  same  way  as  the  wife  can  look  to  the  husband's 
means  under  the  practice. 

2820.  I  quite  agree.  On  the  last  page,  under  the 
heading  of  newspaper  publication,  you  say  you  are  in 
favoiu-  of  prohibition,  although  you  think  there  would 
be  more  cases  if  publication  were  prohibited  ? — Yes, 
I  do,  because  I  have  had  numerous  cases  where  they 
have  begged  me  to  get  at  the  newspaper  reporters  to 
suppress  the  details. 

2821.  If  you  think  suppi-ession  would  lead  to  the 
occurrence  of  more  cases,  is  not  your  recommendation 
peculiar  ? — On  the  face  of  it  it  seems  paradoxical ;  I 
recognise  the  paradox,  but  I  adhere  to  my  view  that 
publication  should  be  repressed.  You  will  recollect 
Queen  Victoria  held  that  view  in  1859  very  strongly 
when  she  wrote  to  the  then  Lord  Chancellor.  I  think 
if  anybody  reads  that  letter  to-day  it  applies  exactly. 

2822.  {Lady  Frances  Balfour.)  I  want  to  ask  just 
one  or  two  questions,  one  again  with  regard  to  those 
elderly  women  who  apply  for  orders  of  separation. 
How  are  they  able  to  get  it,  because  if  they  do  not 
prove  cruelty  they  cannot  get  it  against  the  husband  ? — 
It  is  usually  neglect  and  di-unkenness.  The  husband 
takes  to  di-ink  and  contributes  nothing  towards  the 
common  purse,  and  they  go  to  the  justices  and  get 
an  order. 

2823.  They  could  not  get  it  unless  they  proved 
drunkenness  against  the  man — not  simply  because  he 
was  too  old  to  work  ? — I  did  not  mean  that. 

2824.  As  to  the  orders  for  separation,  your  expe- 
rience, we  understand,  is  that  if  either  party  proves 
infidelity,  the  cruelty  is  not  so  very  necessary;  they 
get  the  separation  upon  that  ? — It  is  in  theory  necessary, 
but  in  practice  it  is  treated  as  of  small  account  if  the 
adultery  is  proved. 

2825.  In  practice,  if  infidelity  is  proved  they  really 
can  get  their  order  for  separation  ? — ^I  find  that  so. 

2826.  You  do  not  agree  that  the  accidental  adultery 
on  the  part  of  the  man  should  not  count ;  you  would 
make  them  both  equal  ? — I  would,  imqnestionably. 

2827.  {The  Archbishop  of  Torh.)  I  am  afraid  I  am  more 
familiar  with  the  police  courts  th  an  the  county  courts. 
You  said  the  county  courts  were  mainly  concerned  with 
the  debts  and  contracts  of  people.  Do  the  county 
courts  in  Lancashire  come  much  in  contact  with  the 
class  of  the  population  that  figures  largely  in  sum- 
monses for  separation  orders  ? — I  should  say  that  they 
come  daily  in  contact  with  them.  Those  are  represen- 
tative of  the  classes  that  resort  to  the  county  court, 
except  in  those  cases  under  the  Extended  Jm-isdiction 
Act,  where  business  men's  contracts  are  involved. 

•  2828.  With  regard  to  the  working  of  the  Act  of 
1895,  whether  the  jurisdiction  is  in  the  hands  of  the 
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magistrates  as  now,  or  under  certain  limitations,  as  you 
suggest,  in  tlie  hands  of  the  county  court,  would  not 
the  effect  of  that  be  proved  if  tliere  was  a  larger  delay 
in  every  case  between  the  summons  and  the  order  ? — 
I  think  that  is  the  very  mischief  ;  the  short  time  that 
elapses  is  the  very  mischief. 

2829.  Whoever  exercises  the  jurisdiction  in  regard 
to  separation  orders,  would  you  be  in  favour  of  all 
cases  requiring  a  considerable  length  of  time  between 
the  summons  and  the  order  ? — Yes,  unless  you  make 
it  a  temporai-y  separation  only. 

2830.  Requiring  the  parties  to  come  before  the 
judge  or  the  magistrate,  as  the  case  might  be,  at  certain 
intervals  ? — Tes,  I  think  so. 

2831.  You  think  the  eifect  of  that  would  be  largely 
to  diminish  the  immorality  which  you  say  results  from 
the  present  administration? — Yes,  I  do. 

2532.  You  said  you  were  authorised  to  give  the 
opinion  of  your  judge  upon  this  matter.  I  notice  that 
he  says  he  would  rather  not  have  the  jurisdiction  at  all. 
Are  you-  at  liberty  to  quote  any  reason  for  that  obser- 
vation?— That  was  on  personal  grounds.  When  he 
considered  it  he  viewed  the  matter  on  public  grounds, 
and  said  it  was  needed. 

2533.  With  regard  to  publication,  would  you  feel 
the  same  objection  you  have  expressed  if  a  certain 
amount  of  detail  were  given  in  the  judgment  of  the 
judge,  if  the  record  consisted  of  the  parties'  pleadings 
and  the  judge's  judgment,  which  would  be  entirely 
under  his  control.  I  should  like  to  know  your  opinion, 
because  it  has  been  suggested  that  would  be  a  means 
by  which  some  facts  would  be  published  of  a  kind 
which  might  act  as  a  deteiTcnt,  and  yet  there  would  be 
no  dwelling  upon  improper  and  tmdesirable  details  ? — I 
think  in  practice  it  would  be  so  very  hard  to  draw  the 
line  if  once  you  get  beyond  the  bare  publication  of  the 
decree.  It  would  be  very  hard  to  draw  the  line,  I 
think. 

2831.  Could  you  not  trust  the  discretion  of  the 
judge  ? — Yes,  so  far  as  regards  the  judge,  but  it  would 
be  so  difficult  for  the  judge  to  radicate  what  might  be 
published  and  what  might  not  be  published  in  each 
particular  case. 

283.5.  With  regard  to  the  grounds  of  divorce,  you 
thought  that  habitual  drunkenness  should  be  included 
when  it  is  clear  that  it  is  incurable.  Is  there  any 
means  you  know  of  by  which  it  can  ever  be  said  that 
a  case  is  incurable  ? — I  have  never  known  the  case  of 
a  woman  cured  who  had  absolutely  taken  to  drunken- 
ness, but  I  have  known  the  case  of  men  who  have  been 
Tery  useful  citizens. 

2836.  Even  with  regard  to  women,  would  it  not  be 
your  experience,  although  never  perhaps  quite  safe, 
they  can  live,  after  proper  treatment,  it  may  be,  cer- 
tainly for  many  months,  possibly  years,  without  any 
outbreak  ? — Not  women,  I  think.  Your  experience  is 
much  larger  than  mine. 

2837.  At  any  rate  with  men  you  would  feel  that 
sometimes  very  bad  cases  may  be  cxired? — I  have 
known  them. 

2838.  Would  not  a  case  be  likely  to  arise  where  a 
woman  might  be  able  to  allege  the  habitual  drunken- 
ness against  her  husband,  but  where  it  is  conceivable 
the  man  might  reform  ? — Yes,  I  could  conceive  a  case. 
Each  case  would  depend  on  its  own  circumstances, 
and  what  they  considered  was  meant  by  the  word 
"habitual." 

2839.  With  regard  to  the  equality  of  the  sexes,  there 
is  a  question  which  perhaps  I  ought  to  have  asked  other 
witnesses  but  did  not.  Have  you  considered  the  point 
with  regard  to  that  which  afEects  the  working  classes 
especially,  that  there  is  a  difEerence  in  the  case  of  a 
woman,  that  if  she  falls  she  may  bring  into  the  family 
some  other  person's  child  ? — I  have  that  in  mind, 
because  I  know  cases  in  which  it  now  exists.  During 
the  South  African  war,  for  example,  a  number  of  wives, 
I  am  sorry  to  say,  had  children  that  did  not  belong  to 
their  husbands  to  receive  the  husbands  when  they  came 
back,  and  they  are  living  together. 

2840.  I  am  afraid  I  know  many  oases.  Would  you 
not  make  some  distinction  between  the  case  of  the  man 
and  the  case  of  the  woman  ? — No,  I  would  leave  it  to 


the  sense  of  the  wife.     She  would  not  be  bound  to  apply 
for  divorce. 

2841.  The  first  witness  spoke  of  the  attitude  of  the 
genuine  working  classes  in  this  matter.  Have  you 
heard  of  any  formulated  public  demand  on  the  pai-t  of 
the  Lancashire  working  men  for  these  extended  f acUities 
for  divorce? — No  concerted  public  demand.  I  can 
only  say  that  this  Oommissiou  lias  been  hailed  with 
great  satisfaction  by  the  industrial  classes  of  Lancashire, 
because  they  have  recognised  there  may  be  some  relief 
as  the  outcome. 

2842.  I  am  asking  for  genuine  information.  Have 
you  read  or  heard  of  any  expression  of  a  sense  of  griev- 
ance on  the  part  of  the  working  classes  ? — Not  through 
official  organs  or  mouthpieces.  They  are  mostly  con- 
cerned with  questions  of  wages,  capital  and  laljour. 

2843.  Have  you  ever  seen  it  in  the  political  journals  ? 
— I  have  in  working  class  newspapers. 

2844.  Would  it  be  unfair  to  say  one  reason  why  the 
Commission  has  been  hailed  with  satisfaction  would  be 
because  there  is  something,  which  naturally  appeals  to 
working  men  and  others  if  they  are  not  familiar  with 
the  subject,  ui  the  phrase  "  one  law  for  the  rich  and 
another  for  the  poor"  ? — Only  in  the  sense  that  this 
absence  of  remedy  is  an  illustration  of  that  maxim  which 
they  think  should  be  removed,  and  may  be  removed. 

2845.  They  are  more  conscious  of  the  force  of  the 
maxim  than  of  the  pressure  of  need  or  grievance  ? — No, 
it  is  not  looked  upon  as  a  theoretical  maxim.  It  is 
used  as  a  term  of  reproach  arising  out  of  concrete 
instances. 

2846.  You  would  agree,  would  yon  not,  speaking  of 
the  working  classes  in  Lancashire  and  Yorkshire  and 
the  north  generally,  that  they  are  singularly  strong 
and  faithful  in  their  observation  of  maniage  obligation  ? 
— Absolutely.     I  am  convinced  of  that. 

2847.  You  would  say  that  the  number  of  cases 
among  the  genuine  working  classes  where  divorce  might 
become  desired  by  either  party  would  be  compai-atively 
small  ? — Small,  and  very  sad. 

284S.  What  would  you  say  to  the  suggestion  that 
if  they  were  familiarised  with  the  processes  of  divorce 
by  it  being,  as  it  were,  brought  to  their  doors,  the 
number  of  applications  for  divorce  might  increase  ? — 
They  would  increase,  of  course,  but  each  application 
that  was  succcessful  would  remove  a  great  evil. 

2849.  I  should  like  your  opinion  upon  the  case  of 
many  men  and  women  who  at  present,  as  I  know  they 
do  with  wonderfully  good  temper,  make  the  best  of 
things  and  rub  along.  If  it  was  obvious  without  much 
trouble  and  very  little  expense  a  divorce  could  be 
arranged,  divorces  might  be  applied  for  which  under 
existing  circumstances  would  not  be  applied  for,  and 
without  any  great  hardship  ? — No,  I  rather  think  the 
expense  of  the  facility  would  act  as  some  deterrent.  It 
would  act  favourably  on  the  question  of  morals. 

2850.  I  only  wanted  your  opinion  ? — That  is  my  view, 

2851.  (Mr.  Burt.)  In  giving  the  out-of-pocket  ex-  , 
penses  I  suppose  you  did  not  include  loss  of  wages  ? — I 
did  just  allude  to  it.     I  think  I  might  say  that  the 
figures  I  gave  did  include  it. 

2852.  Did  they  ? — Yes,  the  actual  figures  of  the  taxed 
bills  would  not  include  it,  but  the  out-of -pockets  I  gave 
would  include  the  loss  of  wages  in  an  undefended  case. 

2853.  I  think  you  mentioned  that  in  some  cases  a 
few  days  and,  perhaps,  a  week  might  be  occupied,  and, 
of  course,  wages  to  that  extent  might  be  lost  through 
the  necessity  of  coming  to  London  ? — Yes.  That  more 
applies  to  defended  causes.  Wages  are  lost,  and 
sometimes  situations  are  lost. 

2854.  I  was  going  to  put  that  to  you,  if  there  is 
some  risk  also  of  losing  employment  altogether  through 
prolonged  absence  ? — It  has  happened,  because  you 
cannot  leave  warps  and  that  sort  of  thing  at  a  minute's 
notice,  with  an  uncertainty  when  you  are  coming  back. 

2855.  You  have  known  cases  of  that  kind  P — 
Certainly. 

2856.  {Sir  George  White.)  I  want  to  put  a  question 
to  you  following  the  answer  given  to  his  Grraoe  just 
now,  in  which  you  say  Lancashire  and  Yorkshire  are 
noted  for  their  faithful  adhesion  to  the  maniage  tie  ? 
— I  did  not  say  "  noted."     I  meant  conspicuous. 
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2857.  Take  it  they  are  conspicuous.  Are  you  aware 
of  the  evidence  of  Sir  John  MacdoneU,  in  which  he  gave 
the  separation  orders  as  varying  from  42  per  100,000  in 
Lancashire  to  15  in  the  agricultural  counties,  and  as 
low  as  2-38  in  Dorset  and  Essex  ? — 1  do  not  accept 
that  as  an  index  of  the  morals  of  the  paities.  Those 
are  separation  orders  that  are  granted,  having  nothing 
to  do,  in  the  majority  of  cases,  with  morals. 

2858.  The  result  is  that  man  and  wife  are,  at  any 
rate,  separated  ? — Yes. 

2859.  Kept  apart  ? — Unnecessarily  so. 

2860.  I  take  it  that,  on  the  whole  of  your  evidence, 
you  have  not  a  high  opinion  of  the  courts  of  summary 
jurisdiction  ? — Not  for  this  pm-pose. 

2861.  And  therefore,  as  your  evidence  has  naturally 
been  coloured  by  that  view,  1  should  like  to  ask  you 
your  experience  ?  —  Pardon  me,  it  is  not  coloured 
by  that  view.  My  evidence  is  affected  by  my  own 
experiences.     It  is  not  "  coloured  "  by  that  view. 

2862.  I  do  not  mean  any  reflection  upon  your 
evidence  by  that  remark,  but  simply  take  the  case  of 
separation  orders  being  granted  far  too  easily.  That 
opinion  must  be  partly  based  on  your  opinion  of  the 
court  which  gives  these  separation  orders  ? — Tes. 

2863.  Therefore,  I  should  like  to  know  wliat  your 
experience  is,  whether  it  is  confined  to  your  district, 
with  regard  to  these  courts  of  summary  jui-isdiction,  or 
whether  it  extends  to  a  number  of  different  parts  of 
England  r — It  is  confined  largely  to  my  own  division 
and  adjoiuing  divisions. 

2864.  Because  there  are  certain  statements  you 
have  made  which  I  should  say  do  not  hold  good  in 
regard  to  courts  of  summary  jurisdiction  generally. 
For  instance,  the  clerk  is  often  not  a  lawyer  ? — That  is 
frequently  the  case  even  at  Manchester ;  but  then  they 
have  a  stipendiary  at  Manchester. 

2865.  And,  secondly,  the  justices  are  guided  by  a 
junior  assistant  who  knows  nothing  of  the  law  ? — That 
is  absolutely  true. 

2866.  That  is  true  to  your  experience  ? — Unques- 
tionably. * 

2867.  The  result  being  that  certaiu  decisions  are 
given,  such,  for  instance,  with  regard  to  cruelty.  First 
of  all,  I  will  take  the  question  of  adultery.  Your 
evidence  goes  to  show  that  the  magistrates  deal  with 
the  case  of  adultery  only  where  the  wife  applies  for 
a  separation  order? — Yes.  Adultery  is  a  common 
element  with  which  magistrates  deal. 

2868.  You  are  aware  they  cannot  give  a  separation 
on  that  ground  ? — Unquestionably,  and  I  have  urged  it 
myself  from  time  to  time. 

2869.  Then,  with  regard  to  desertion  after  a 
fortnight  ? — Yes.     These  are  actual  experiences. 

2870.  I  do  not  doubt  that.  What  I  want  to  get  at 
is  whether  you  wish  the  Commission  to  understand 
those  are  the  general  actions  of  courts  of  summary 
jurisdiction,  because  they  are  absolutely  opposed  to  my 
own  experience  F — Each  man  judges  from  his  own 
experience  and  that  of  his  friends. 

2871.  It  was  not  quite  clear  whether  you  considered 
cases  that  were  sued  in  forma  pauperis  might  be  canied 
through  for  a  smaller  sum  than  about  30Z.  Do  we 
understand  that  was  your  experience  ? — Yes,  from  25Z. 
to  30Z.,  but  this  figure  allows  nothing  for  the  country 
solicitor. 

2872.  You  can  give  no  idea,  I  suppose,  to  the  Com- 
mission what  your  judgment  is  as  to  the  number  of 
cases  that  would  come  to  the  county  courts  if  your- 
suggestions  were  followed  in  your  own  district  ? — I 
think  that  is  a  very  difficult  thing  for  any  man  to  give. 
You  can  only  answer  it  in  a  general  kind  of  way,  that 
the  cases  would  not  be  nearly  so  many  as  some  people 
fear. 

2873.  "Would  you  take  away  all  jurisdiction  frojn 
the  present  magistrate  ? — Except  to  grant  maintenance 
orders. 

2874.  {The  Archbishop  of  York.)  And  in  cases  of 
aggravated  assault  P — Yes. 

2875.  {Sir  George  While.)  Where,  as  has  been 
pointed  out,  it  is  very  desirable  to  have  children 
removed  very  promptly,  is  not  that  a  case  where  the 
constant  sittings  of  the  magistrates  would  be  very 
valuable  if  they  kept  their  powers  in  regard  to  that 


matter  ? — I  agree  that  the  more  frequent  sitting  would 
be  an  advantage,  but  the  question  is  a  delicate  and 
difficult  one,  the  custody  of  the  children.  I  think 
it  ought  to  go  before  a  judge,  or  a  lawyer,  at  any  rate. 

2876.  You  believe  under  the  plan  suggested  in  your 
evidence  that  the  number  of  separation  cases  would  be 
largely  reduced,  I  take  it  ? — If  the  jurisdiction  were 
transferred  to  the  county  court  judge,  yes. 

2877.  Is  it  your  opinion  that  would  increase  largely 
the  number  of  divorce  eases  ? — I  do  not  quite  follow 
that.  Your  question  has  reference  to  separation 
cases .'' 

2878.  Yes.  Supposing  the  separation  cases  are 
fewer,  would  it  not  drive  the  parties  into  the  Divorce 
Coui-t,  where  they  are  not  now  driven  ? — The  fewness- 
would  be  accounted  for  by  the  frivolous  grounds  upon 
which  they  are  based  being  perceived.  You  are  quite- 
right,  if  the  county  court  was  able  to  grant  divorces 
some  of  those  cases  which  now  go  to  the  magistrates 
for  separation  orders  would  go  to  the  county  court 
for  divorces. 

2879.  You  would  still  keep  up  judicial  separations, 
although  you  believe  under  the  new  juilsdiction  they 
would  be  greatly  lessened  ? — I  do. 

2880.  {The  Archbishop  of  Yorh.)  Will  you  explain  the 
statistics  Sir  George  White  mentioned  ?  My  question 
and  your  answer  were  based,  not  on  the  classes  who- 
usually  apply  for  separation  orders,  but  what  we  call 
the  genuine  working  classes  of  Lancashire.  It  was 
among  them  you  said  the  obligation  of  the  marriage 
tie  was  conspicuously  strong  ? — That  is  so.  There 
is  a  big  distinction  between  the  working  classes  of 
Lancashire  and  Yorkshire  and  some  other  parts  of  the 
country. 

2881.  {Sir  George  White.)  Do  you  find  genuine- 
working  classes  in  Lancashire? — They  are  nearly  all 
genuine  in  Lancashire. 

2882.  {Mr.  Bufus  Isaacs.)  It  comes  to  this,  when 
you  are  dealing  with  respectable  hard-working  men, 
whether  it  is  in  Lancashire  or  anywhere  else,  there  is  a- 
sanctity  in  the  marriage  tie  ? — I  agree. 

2883.  They  are  anxious  that  all  the  children  that 
are  bom  should  be  children  bom  of  maniage  ? — Yes. 

2884.  And  the  lower  you  sink  in  morality  amongst 
the  working  classes  the  less  they  care  for  the  sanctity 
of  marriage  and  the  legitimacy  of  the  children.  That 
is  what  it  amounts  to  ? — Yes. 

2885.  You  have  both  classes  in  Lancashire  as  well 
as  everywhere  else  ia  the  country  ? — Except  we  have 
an  advanced  system  of  education,  and  that  has  a, 
tendency  to  level  them  up. 

2886.  I  do  not  want  to  draw  comparisons,  bnt  as  I 
tmderstand  youi-  evidence  you  take  the  view,  speaking 
broadly,  once  there  is  a  law  of  divorce  the  two  thing's, 
should  follow,  one  that  the  sexes  should  be  placed  on 
an  equality,  and  the  other,  so  far  as  you  can,  rich  and 
poor  should  be  on  an  equality  ?— That  is  quite  correct. 

2887.  Your  view  is  that  a  woman  should  have  the 
same  right  of  freeing  herseK  from  a  man  who  has  mis- 
conducted himself  as  he  has  against  her,  but  that  she 
should  have  the  right  of  exercising  her  judgment  as  to 
whether  she  should  institute  a  suit  or  not  ? I  do. 

2888.  It  does  not  follow  that  because  you  give  her 
the  right  she  must  institute  the  suit  ?— Certaialy  not. 

2889.  That  is  left  to  her  judgment  P— Certainly. 

2890.  In  many  cases,  from  your  experience,  a  woman 
would  presumably,  not  petition,  although  she  had  the 
right  P--I  would  not  say  in  many  cases,  but  in  some 
cases  she  would  realise  the  special  circumstances  and 
forgive  her  husband. 

2891.  What  it  would  amount  to  is  this  ■  in  your 
experience,  would  she  not  be  the  best  person,  with  the 
best  knowledge  of  the  special  circumstances  of  her  own 
life,  to  determine  whether  or  not  she  wished  to  continue 
the  man-iage  state  with  him  P— Very  much  the  best 
person,  and  the  only  proper  person. 

2892.  There  are  relations  which  no  person  can  know 
about  except  the  wife  and  the  husband  P— That  is  so. 

_  2893.  I  understand  your  view  is  that  you  want  to 
give  her  the  right  to  get  her  freedom  if  he  has  mis- 
behaved and  she  wishes  to  take  advantage  of  it^— 
Exactly. 
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2894.  With  reference  to  the  separation  orders,  as  I 
understand  your  view,  the  law  is  not  well  administered 
in  this  respect  ? — It  is  not  administered  on  any 
recognised  principles. 

2895.  I  rather  take  it  from  the  statements  you  have 
made,  the  inference  is  that  there  is  a  considerable 
amount  of  laxity  in  the  administration  of  it  ? — I  should 
say  yes. 

2896.  By  that,  I  mean  that  the  law  is  extended  to 
meet  what  apparently,  as  some  courts  think,  are  rather 
hard  cases  not  provided  for  by  the  law .' — Very  hard 
cases  make  bad  law  in  the  police  covirt. 

2897.  I  gather  that  is  yom-  view  ? — -Yes. 

2898.  Take  an  allegation  of  persistent  cruelty :  if 
that  were  to  be  decided  without  reference  in  any  way 
to  the  heart  of  the  tribunal,  you  have  no  doubt  it 
would  be  decided  one  way,  whereas  in  point  of  fact  it  is 
decided  the  other  ? — It  depends  who  is  on  the  Bench. 

2899.  That  exactly  answers  the  question  I  am 
putting.  In  your  view,  would  it  be  better  that  such 
cases  should  be  dealt  with  entirely  by  lawyers  ? — That 
is  my  view. 

2900.  You  think  that  would  help,  at  any  rate,  to 
meet  that  laxity  in  the  application  of  legal  principles  ? — 
It  would  certainly  meet  that  poiut ;  it  would  have 
a  tendency  to  introduce  uniformity  of  the  principles 
upon  which  the  relief  was  granted. 

2901.  When  speakiag  of  courts  of  summary  juris- 
diction you  were  speaking  of  a  number  of  courts  in 
which  there  is  no  trained  lawyer  F — Yes,  that  is  so. 

2902.  Your  observations  would  not  apply  to  courts 
in  which'there  is  a  stipendiary  magistrate  ? — Certainly 
not. 

2903.  You  did  not  include  in  youi- courts  of  summary 
jurisdiction  such  lawyers,  or  rather  such  a  tribunal  as 
that  of  the  stipendiary  magistrate  ? — No.  There  are 
very  few  stipendiary  magistrates.  Even  at  Bolton 
there  is  no  stipendiary  magistrate. 

29ul.  The  expression  "  court  of  summary  jurisdic- 
tion" would,  unless  explained,  cover  the  cases  of 
stipendiary  magistrates  ? — I  am  obhged  to  you  for 
pointing  that  out.  I  did  not  intend  to  iuclude  stipen- 
diary magistrates. 

2905.  Do  you  see  any  real  benefit  in  the  granting 
of  sepaaution  orders  as  distinguished  from  a  divorce  ? — 
On  grounds  of  cruelty  I  do.  I  am  inclined  to  agree 
that  if  you  except  oases  of  clear  cruelty,  there  does  not 
seem  to  be  very  much  advantage. 

2906.  In  putting  that  question  to  you  I  should  add 
this,  that  I  mean  provided  that  it  has  become  quite 
clear  to  the  tribunal,  either  through  lapse  of  time  or 
other  cu'cumstances,  that  it  is  impossible  for  a  recon- 
ciliation to  take  place,  or  the  parties  to  live  together 
again  ? — I  do  not  think  I  should  be  prepared  to  extend 
the  grounds  so  far  as  that.  It  would  be  rather  too 
much  increasing  the  facilities  for  divorces. 

2907.  I  am  not  sui-e  ? — Perhaps  I  do  not  follow. 

2908.  I  do  not  think  you  follow  what  is  in  my  mind. 
I  daresay  it  is  my  fault.  Supposing  you  have  these 
separation  orders  granted,  does  it  not  follow,  dealing 
with  human  nature  as  we  find  it,  that  i£  the  parties 
stiU  remain  married,  that  both  of  them  proceed  then  to 
make  homes  of  an  immoral  character  and  to  form  an 
immoral  union  ? — I  shotild  say  in  all  cases  of  desertion 
that  is  the  i-ule  where  desertion  has  been  the  ground, 
and  I  agree  with  you  that  where  it  has  become  clear 
that  the  husband  is  not  going  to  return  to  his  wife, 
then  there  is  no  advantage  in  a  permanent  separation 
order  without  a  divorce. 

2909.  There  might  always  be  sufiicient  care  taken 
to  see  it  is  a  permanent  separation  if  the  magistrate  or 
coui-tis  not  satisfied  that  the  desertion  is  permanent  P 
— It  is  assumed  care  woidd  be  taken  that  there  is  no 
collusion  in  abstaining  from  recohabitation. 

2910.  Or  that  there  is  any  hasty  relief  grante  d 
either  ? — Yes. 

2211.  In  cases  of  that  kind  it  is  very  difficult  to 
determine  whether  or  not  the  husband  intends  to 
return  ? — You  must  have  regard  to  the  period  of  time 
and  the  circumstances ;  the  circumstances  have  to  be 
inquired  into.  The  period  of  time  is  a  material 
element. 


2912.  Do  you  see  any  objection  to  a  course  of  this 
character.  Supposing  the  coui-t  is  of  opinion  that 
there  has  been  desertion  and  a  separation  order  is 
made  for  the  time  being,  and  that,  in  the  event  of  the 
husband  not  retuiming  within  a  certain  time  the  court 
becomes  satisfied,  it  could  grant  a  divorce  ? — I  see  an 
objection  to  limiting  the  time  in  advance,  so  that  the 
husband  would  know  when  the  decree  would  be  obtain- 
able. 

2913.  I  am  not  suggesting  a  fixed  time  ? — I  am  in 
favour  of  that  view,  to  make  it  temporary. 

2914.  I  do  not  follow  your  objection  about  a  fixed 
time.  Suppose  the  husband  knows  that  a  period  of  one 
year  had  been  fixed,  either  by  law  or  the  magistrate,  as 
the  test,  and  he  does  not  return,  taking  advantage  of 
that  period,  is  not  that  the  best  evidence  that  he  does 
not  intend  to  return  ? — It  certainly  would  be  evidence 
that  he  did  not  intend  to  return.  Whether  it  would  be 
the  best  evidence  or  not  I  am  not  prepared  to  say.  I 
think  it  would  be  better  he  should  not  know  the  period 
of  time  the  com-t  was  going  to  allow  beforehand. 

2915.  At  any  rate  it  would  afford  valuable  guidance 
as  to  whether  he  intended  to  return  or  not  ? — Yes. 

2916.  I  do  not  understand  the  distinction  yon  draw 
with  reference  to  cruelty.  You  make  an  exception  as 
to  cruelty  ? — Yes,  because  there  are  numerous  cases 
where  not  only  the  wife's  health  but  her  life  is  in 
jeopardy,  and  you  must  separate  them  quickly. 

2917.  Therefore  you  have  to  grant  a  separation 
order  ? — You  have  to  grant  a  separation  order,  and 
therefore  you  cannot  take  away  the  power  to  grant 
separation  orders  altogether;  you  must  keep  it  for 
cases  of  that  nature'.  That  is  what  I  call  real  cruelty 
as  distinct  from  the  trivial. 

2918.  If  it  goes  as  far  as  that  do  you  see  any  objec- 
tion, if  the  woman  desires  it,  to  absolute  freedom  from 
the  tie  ? — Do  you  mean  on  the  ground  of  violence 
alone  ? 

2919.  On  grounds  of  persistent  cruelty,  properly 
interpreted,  I  mean  ? — I  am  not  prepared  to  grant  a 
woman  or  a  man  divorce  on  the  ground  of  persistent 
cruelty  alone,  however  persistent. 

2920.  I  do  not  follow  your  view  upon  that,  because 
you  would  grant  the  separation  order ;  according  to 
you,  separation  orders  should  be  granted  ? — Yes ;  for 
the  protection  of  the  wife.     It  is  necessary. 

2921.  That  is  for  the  protection  of  the  wife  from 
violence  ? — Yes. 

2922.  Is  it  right,  then,  that  she  should  continue  to 
live  in  that  state  because  of  her  husband's  violence,, 
without  having  the  right  to  mari-y  again  ? — Logically, 
you  would  expect  me  to  agree,  but,  in  practice,  those 
bad  cases  are  rare.  I  would  not  like  to  assent  to  the 
proposition  that  in  cases  of  persistent  cruelty  alone- 
there  should  be  a  divorce  granted. 

2923.  You  think,  from  your  experience,  that  cases 
of  that  kind  of  real  persistent  cruelty  would  be  rare  ? — 
Yes,  I  do.  It  is  that  word  "persistent"  that  troubles 
the  Benches. 

2924.  I  am  dealing  with  it  in  a  sense  which  I  think 
you  are  advocating  its  use,  real  omelty  which  makes  it 
impossible  for  her  to  live  without  being  in  constant 
terror  of  life  or  physical  injury.  That  is  what  you 
mean  ? — Yes. 

2925.  It  is  still  difficult  for  me  to  understand  why, 
if  you  get  cases  of  that  serious  kind,  serious  continuous 
cruelty,  if  they  are  living  together,  if  you  advocate  an 
order  being  granted  for  separation,  you  object  to  the 
tie  being  dissolved  ? — On  principle,  I  could  not  defend 
it ;  but  I  suppose  on  this  point  my  evidence  is  not  of 
great  value,  because  it  is  my  own  personal  disinclination 
to  increase  the  grounds  upon  which  divorce  may  be 
granted.     I  am  speakiag  now  on  principle. 

2926.  It  is  difficult  to  understand  why  it  is  you  are 
objecting.  That  is,  on  the  broad  principle,  you  do  not 
want  to  make  it  too  easy  ? — I  do  not  want  to  increase 
the  facilities  in  the  sense  of  extending  the  grounds, 
except  so  far  as  I  have  already  stated. 

2927.  Is  that  because  you  think  it  might  lead  a  man 
to  be  persistently  cruel  if  he  wanted  to  force  his  wife 
to  a  divorce  ? — It  might  have  a  tendency  to  increase  the 
real  cruelty  cases,  because  it  would  be  to  his  interest  to- 
be  cruel. 
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2928.  It  is  not  your  view  that  adultery  should  be 
the  only  ground  upon  which  a  wife  could  get  divorce, 
because  you  would  only  grant  it  for  desertion  if  it  is 
clear  he  has  no  intention  of  returning  ? — After  the 
tribunal  has  satisiied  itseK  he  has  no  intention  of 
returning,  a  decree  of  divorce,  by  all  means. 

l:929.  It  is  extended  in  cases  of  lunacy ;  you  grant 
it  to  both  ? — Tes,  or,  as  I  said,  in  cases  of  incurable 
drunkenness. 

2930.  Which  is  very  difficult  to  find  ?— Tes.  One 
sees  cases  of  it  in  practice ;  it  is  so  bad  for  the 
children. 

2931.  I  want  to  ask  you  a  question  about  county 
court  practice.  Is  there  any  distinction  drawn  in  the 
county  court  between  party  and  party  and  solicitor 
and  client  costs? — There  is  not;  there  is  only  one 
scale. 

2932.  That  applies  to  both  ? — Except  the  registrar, 
where  he  has  a  discretion,  will  exercise  it  in  favour  of 
the  bill  when  it  is  a  solicitor  and  client  taxation. 

2933.  That  is  the  only  way  in  which  it  operates  ? — 
That  is  the  only  way  in  which  it  operates  in  practice. 

2934.  (Mr.  Spe?ider.)  There  is  one  point  as  to 
cruelty  and  desertion.  Tou  would  say  that  the  cnielty 
cases  tend  to  become  desertion  cases  ? — No,  I  do  not 
think  so.  Prom  my  experience  I  should  say  that  the 
desertion  cases  and  the  cnielty  cases  are  quite  separate  ; 
that  is  to  say,  the  husband  will  desert  his  wife  without 
any  cnielty. 

2935.  That  I  follow;  but  are  the  cruel  husbands 
the  ones  likely  to  desert  their  wives  ? — No,  they  are 
the  ones  likely  to  stop  at  home.     * 

2936.  They  may  combiue  even  with  this  cruelty  a 
real  attachment  to  the  wife,  a  real  desire  either  that 
she  may  remain  as  a  matter  of  convenience,  or  in  some 
cases  possibly  by  reason  of  attachment  ? — In  some 
cases  they  have  a  real  affection  for  their  wives,  only 
they  get  drunk. 

2937.  Therefore  it  is  not  solved  by  supposing  that 
the  husband  who  is  cruel  to  his  wife  would  be  the 
husband  who  in  most  cases  would  desert  his  wife  ? — I 
do  not  thiuk  so. 

2938.  Tou  would  not  give  a  wife  relief  from  a 
husband,  although  she  was  permanently  separated,  on 
the  ground  of  cruelty,  although  you  would  give  her  a 
relief  if  the  desertion  were  the  deliberate  act  of  the 
husband  ? — For  this  reason  :  that  I  have  known  instances 
where  the  wife  is  separated  on  the  ground  of  great 
violence  from  her  husband,  and  they  have  come 
together  again.  He  is  not  a  deserter,  he  is  not  a 
cruel  man,  or  may  not  be  a  cruel  man  necessarily. 

2939.  That  is  hardly  persistent  cruelty  as  you 
interpret  it? — Tes.  I  think  I  should  have  to  admit 
I  was  referring  to  cases  of  persistent  cruelty  as  well 
as  cases  of  isolated  violence.  I  have  known  them  come 
together  again. 

2940.  I  do  not  follow  that  distinction  ? — Perhaps  I 
may  trouble  you  to  put  the  point  to  me  again. 

2941.  The  point  I  am  thinking  of  is  this,  is  the 
wife  to  be  in  a  worse  position  if  she  has  a  husband  who 
is  a  drunkard,  who  is  so  cruel  that  a  court  would  grant 
a  permanent  sepai-ation  order.  She  would  be  in  a 
worse  position  if  she  desires  to  many  again  than  if  the 
husband  has  merely  deserted  her.  Is  there  any  point 
in  that  distinction  ? — I  should  have  to  say,  I  think, 
that  she  must  be  put  in  a  worse  position  if  you  mean 
by  being  put  in  a  worse  position  that  she  cannot  get  a 
divorce. 

2942.  That  she  might  want  to  many  again  ? — I 
should  say  she  must  not  have  a  divorce  for  cruelty, 
whether  it  is  persistent  cruelty  or  isolated  violence. 
The  deserter  never  comes  back  after  he  has  stayed 
away  for  a  certain  period,  which  is  more  or  less  an 
uncertainty.  Once  he  has  made  up  his  mind  to  stop 
away  he  stops  away  for  good ;  but  the  husband  who 
has  been  cruel  to  his  wife  does  sometimes  repent  and 
recognise  what  he  has  done,  and  they  go  back  and  live 
together  again. 

2943.  Tou  would  hardly,  as  a  matter  of  justice, 
expect  or  demand  that  the  wife  should  wait  on  the 
chance  of  the  deserter  coming  back  ? — No. 


2944.  Ton  would  not  in  the  case  of  the  deserter  ? 
Would  you  consider  it  necessary  that  she  should  wait 
on  the  chance  of  the  persistent  cnielty  husband 
repenting  ? — As  I  have  answered  Mr.  Isaacs,  I  cannot 
defend  it  logically,  and,  therefore,  I  do  not  consider 
my  evidence  on  the  point  is  of  very  great  value. 

2945.  Tou  would  not  assent  to  the  doctrine  that 
persistent  cnielty  was  as  much  outside  the  violation  of 
the  marriage  contract  as  a  desertion  might  be  ? — I  do 
not.  I  think  desertion  is  far  more  detrimental  to  the 
man-iage  contract,  because  it  renders  it  impossible. 

2946.  Than  persistent  cruelty  ? — I  should  say  it  is 
worse  than  persistent  cruelty. 

2947.  The  law  acknowledges  that  in  granting  a 
separation  order.  Persistent  cruelty  might  be  incom- 
patible with  the  fulfilment  of  the  maiTiage  contract  ? — 
The  cases  are  very  rare  where  persistent  cruelty  is 
incompatible  with  the  performance  of  the  marriage 
contract,  because  you  see  them  after  great  violence 
sleep  together  the  same  night,  and  the  same  thing 
happening  from  time  to  time,  and  the  woman  probably 
in  the  family  way  when  separated  by  the  magistrates. 

2948.  Tou  do  not  think  that  might  be  a  great 
injustice  to  the  woman  ? — I  do  not  consider  the  cases 
of  real  serious  cnielty  such  a  material  element  foi 
extending  the  grounds  on  which  divorces  may  be 
granted. 

2949.  Tou  do  not  think  the  cases  are  sufficiently 
numerous  ? — I  do  not,  where  the  woman's  life  is  in 
jeopardy  or  her  health  is  seriously  in  jeopardy. 

2950.  Tou  would  grant  a  permanent  separation  on 
those  grounds  ? — Tes.  I  should  grant  a  separation 
which  is  permanent  in  the  sense  that  the  tribunal  has 
ordered  it  to  be  permanent,  but  I  have  seen  those  per- 
manent separations  on  the  ground  of  cruelty  terminated 
by  the  consent  of  the  parties  often. 

2951.  So  far  as  the  law  is  concerned  the  oidy 
difference  between  those  two  cases  is  that  in  the  one, 
in  the  case  of  desertion,  it  allows  a  re-marriage,  and  in 
the  case  of  cruelty  it  does  not  ? — Tes. 

2952.  (Chairman.)  Ai-e  these  cases  of  cruelty  chiefly 
the  result  of  drink  ? — I  should  say  yes. 

2953.  Tou  draw  a  distinction  between  the  position 
where  there  is  a  clear  case  of  desertion  and  where 
there  is  a  case  of  persistent  cruelty? — I  draw  that 
distinction. 

2954.  Do  you  think  cases  of  persistent  cruelty 
would  be  met  by  the  order  being  originally  made  for  a 
limited  time,  six  months  or  a  year  ?  Would  not  that 
give  an  increase  of  the  chance  to  return  ? — I  think 
it  would  be  a  great  improvement  on  the  permanent 
order. 

2955.  Suppose  there  is  a  case  in  which  continued 
cruelty  has  gone  on  for  years,  and  on  the  hearing  of 
the  case — ^not  necessarily  arising  from  drink  but  from 
character  ;  not  insanity,  because  that  is  another  cause 
— the  tribunal  was  satisfied  that  there  was  no  prospect 
of  safety  in  future  life  at  all, '  at  present  the  powers 
would  be  to  grant  an  order  for  separation  permanently. 
Other  cases  in  which  there  was  hope  of  return  might  be 
met  by  temporary  orders  ? — Tes. 

2056.  Suppose  the  conclusion  was,  there  is  no 
prospect  of  this  mairiage  being  one  in  which  they  can 
live  together,  do  you  stiU  think  that  a  case  in  which 
separation  alone  should  be  granted,  or  in  which  divorce 
might  be  granted  ? — I  should  not  like  to  admit  the 
principle  of  granting  divorces  on  grounds  of  cnielty 
alone.  In  the  case  you  put  of  persons  who  live  together 
for  so  many  years  in  this  state  of  cruelty,  that  seems 
to  indicate  they  can  continue  to  live  together.  One 
generally  finds  it  lessening  in  course  of  years  rather 
than  increasing. 

2957.  I  was  putting  a  case  in  which  it  had  increased. 
That  was  the  difficulty  I  feel  about  your  view  at  the 
moment  ? — I  realise  the  difficulty  quite  well  myself. 

2958.  May  I  put  it  in  a  concrete  form  ?  If  there  is 
a  prospect  of  the  return  such  as  I  see  you  have  in  your 
mind,  it  seems  the  order  might  be  made  to  run  for  a 
time,  and  you  say  that  would  increase  the  prospect. 
That  is  reasonable.  Suppose  it  is  such  as  to  justify  a 
permanent  order,  I  do  not  see  why  you  differentiate 
that   from  desertion  as  a  ground  for  divorce  ? — I  am 
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afraid  I  cannot  differentiate  on  any  logical  grounds  at 
aU.  I  am  afraid  tMs  portion  of  my  evidence  is  a 
sentimental  objection  to  extending  too  mucli  the 
grounds  on  which  divorce  may  be  granted. 

2959.  I  wanted  to  see  whether  you  appreciated  the 
possibility  of  the  temporary  order  meeting  some  of 
the  cases,  and  you  think  it  might  ? — I  quite  assent 
to  that. 

2960.  To  go  back  to  the  point  of  county  courts  for 
a  moment,  as  against  a  judge  travelling  round,  do  you 
think  that  even  with  an  increase  of  the  staff  from  two, 
as  at  present,  to  three,  so  that  one  judge  could  travel, 
would  that  meet  the  diiiioulties  of  dealing  with  the 
whole  country?  Would  he  be  able  frequently  to  visit 
the  places,  according  to  your  view,  or  not  ? — I  do  not 
think  that  would  cure  the  diihculty  if  you  increased 
them  to  four  or  five,  because  the  diffictilty  is  under- 
standing the  local  conditions. 

2961.  Supposing  he  did  understand  the  local  con- 
ditions, do  you  think,  practically,  the  moving  round 
would  be  capable  of  dealiag  with  all  the  different  parts 
of  the  country  ? — I  do  not  think  it  would  work  in 
practice. 


2962.  "Sou  are  aware,  although  you  did  not  mention 
it,  that  the  county  courts'  jurisdiction  is  not  limited 
merely  to  debts  and  small  torts,  but  it  has  unlimited 
jurisdiction  in  bankruptcy  ? — 1  am  aware  of  that. 

2963.  Is  there  bankruptcy  jurisdiction  in  your 
district  ? — Not  in  my  court.  In  the  other  four  courts 
on  my  circuit  it  is  so. 

2964.  They  have  full  jurisdiction  there  ? — Tes. 

2965.  Tou  said  you  thought  that  divorce  granted  in 
proper  cases  might  favourably  act  upon  the  question  of 
morals  ? — Tes. 

2966.  I  want  to  know  the  reason  which  led  you  to 
make  that  statement  ? — I  was  thinking  of  this.  If  the 
husband  knew — I  am  speaking  now  of  the  working 
classes — if  he  gave  his  wife  cause  for  a  divorce,  she 
would  be  able  to  get  a  divorce  and  permanent  alimony 
out  of  him  in  some  form,  that  would  have  a  tendency 
to  restrain  him,  because  out  of  his  wages  he  could 
not  keep  his  own  home  going — which  would  be  a 
separate  establishment,  and  his  wife's  as  well.  I  think, 
for  that  reason,  it  would  have  a  deterrent  effect  and 
keep  him  straight. 

{Chairman.)  I  think  we  ought  to  thank  you  for 
your  very  full  and  careful  evidence. 


Swpplemeni  to  Mr.  Pickstone's  evidence. 


In  the  High  Oouet  of  Justice. 

Probate,  Divokce,  and  Admiralty  Ditision. 

(Divorce.) 

YOURSELF  V.  HEATON. 
(Undefended  Oasb.) 

Copy  Bill  of  Costs. 

Mrs.  Mart  Elizabeth  Hbaton,  12,  Amy  Street, 

Middleton,  to  Pickstonb  and  Jones, 

Solicitors,  Radcliffe  (Lanes). 

Payments.  Charges. 


d.      £    s.  d. 


1905,  January  16th  to  December 
12th  :— 
To  oirr  charges  for  professional 
services  rendered  in  connection 
with  obtaining  a  dissolution 
of  your  marriage  with  your 
husband  .         -         -         - 

Payments. 

1905,  January  16th: — 

Commissioner's  fee  on  swearing 

affidavit   in   support  of    peti- 
tion        .         .         -         -         - 

March  18th  r— 

Paid  rails  and  expenses  in  effect- 
ing sei-vice  of  petition 

March  27th  :— 

Commissioner's  fee  on  swearing 
afiidavit  of  service   - 

May  9th  :— 

Middleton  justices  clerk's  fee  for 
copy.  Summonses  luider  Mar- 
ried Women's  Act,  1895,  served 
on  your  husband  October  1897 

June  19th : — 

Paid  witness  Whitehead  for  loss 
of  time  and  railway  fares  to 
London  -         -         -         -         - 

Paid  your  railway  fares,  &c.  to 
London  .         -         -         -         - 

Managing  clerk's  rails  and 
expenses  to  London  to  attend 
trial  and  prove  service  of 
petition  -         -         -         -    _     - 

Paid  counsel's  fee  for  opinion, 
with  a  view  to  suing  in  forma 
pauperis,  and  fee  on  brief 

P^id  counsel's  fee  for  conference 

E     3720. 


0    16 


114    6 


0    2    6 


010    6 


3    0    0 
114    8 


310    0 


21    0    0 


510 
1    6 


Payments.     Charges. 


December  12th :—  £   s.   d.     £   s.   d. 

Paid  London  agent's  charges       -  14    7    6 


Payments 


3117    2     2110    0 
—  3117    2 


£5217    2 


Credit —  £    s.    d. 

1905,  June  3rd  :— By  cash  of  you    -  20    0    0 
,,      December  7th  : — By  cash   of 

you 30    0    0 

By  allowance          -         -         -  2 17    2 


£52  17    2 


The  Borough  op  Middleton. 

lo  Harry  Heaton,  of  Amy  Street,   in  the  Borough  of 
Middleton. 

Information  and  complaint  has  been  made  this  day 
by  Mary  Ehzabeth  Heaton,  of  12,  Amy  Street,  in  the 
said  borough,  your  wife,  for  that  you  have  been  gtdlty 
of  persistent  cruelty  to  her,  your  said  wife,  and  by  such 
cruelty  have  caused  her  to  leave  and  live  separately 
and  apart  from  you. 

And  that  she,  your  said  wife,  is  desirous  of  appljdng 
for  an  Order  against  you  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1895. 

Ton  are  therefore  hereby  summoned  to  appear 
before  the  Court  of  Summary  Jurisdiction,  sitting  at 
the  Coui-t  House,  in  the  borough  of  Middleton  afore- 
said, on  Thursday,  the  14th  day  of  October  1897,  at 
eleven  o'clock  in  the  forenoon,  to  answer  to  the  said 
information  and  complaint. 

Dated  the  11th  day  of  October  1897. 

Benjamin  Walker, 
A  justice  of  the  peace  for  the  borough 
Middleton. 

I,  the  undersigned  clerk  to  the  justices  for  the 
borough  of  Middleton,  do  hereby  certify  that  this  is  a 
true  copy  of  the  summons  granted  on  the  11th  day  of 
October  1897. 

Dated  this  eighth  day  May  1905. 

Middleton.  G.  B,.  Clark. 
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Messrs.  Pickstone  and  Jones,  Solicitors,  Radcliffe, 
to  Messrs.  T.  D.  Jones  and  Company,  Solicitors, 
167-8,  Fleet  Street,  London,  E.G. 

HEATON  AND  HEATON. 


Payments.    Charges. 


Agency  Ohabgbs. 

Hilary  Sittings. 

Payments.    Charges. 


1905,  January  20th  :— 

Letter  from  you  enclosing 
petition  for  divorce  by  your 
client,  Mrs.  M.  E.  Heaton, 
and  maiTiage  certificate, 
together  with  affidavit  in 
support,  and  affidavit  in 
support  of  apphcation  to 
sue  in  forma  paivperis,  and 
original  case,  with  counsel's 
opinion  endorsed,  and  in- 
structing us  to  apply  for 
leave  to  sue        -        -      '  - 

Pei-using  case  and  opinion 

Attending  at  registry  with 
the  papers  when  registrar 
was  not  satisfied  with  the 
affidavit  as  far  as  it  dealt 
with  the  position  and  earn- 
ings of  her  husband,  and 
that  he  desired  your  client 
to  make  inquiries  as  to  what 
he  was  now  doing  and  what 
his  wages  were    - 

Writiug  you  fully,  reporting 
and  returning  affidavit  and 
papers         -  .  .  . 

February  18th  : — 

Letter  from  you  enclosing 
supplementary  affidavit  of 
Mrs.  Heaton,  and  papers    - 

Perusing  supplementary  affi- 
davit .... 

February  21st : — 

Attending  registrar  at  Somer- 
set House,  when  he  stated 
that  the  affidavit  disclosed 
that  the  husband's  wages 
exceeded  the  limit  within 
which  leave  to  sue  in  forma 
pauperis  was  granted,  and 
he  cotild  not,  therefore, 
make  the  order  - 

Writing  you  reporting,  and 
that  we  presumed  Mrs. 
Heaton  would  now  proceed 
in  the  usual  way,  as  the  fees 
saved  by  suing  in  forma 
■pauperis  were  only  small     - 

Febmary  28th  :— 

Letter  from  you  to  proceed    - 

March  1st  : — 

Writing  you  retui-ning  peti- 
tion and  affidavit  herein  as 
they  were  not  in  order,  as 
no  paragraph  negativing 
proceedings  had  been  in- 
serted .  -  -  . 
March  7th : — 

Letter  from  yo'u  returning 
petition  didy  amended  and 
affidavit  resworn 

Attending  at  registry,  fihng 
petition  and  affidavit  - 

March  11th  :— 

Paid  stamp  on  petition  - 
The  like  on  affidavit 
Instructions       for       citation 

against  respondent 
Citation  and   parchment  and 

prsecipi       -         .         -         . 


£ 


d.      £ 


d. 


0     6     8       0     3     4 


0     6     8       0     3     4 


0    6     8       0     3    4 


0    6     8       0    3    4 


0     6     8       0     3     4 


0     6     8       0    3    4 
0     7     6       0    5     0 


0     5     0 


Paid  stamp    -         .         -         - 

Copy  for  service     -         -         - 

Attending,    bespeaking    copy 

for  service  -         -         -         - 

March  11th  :— 

Paid  for  office  copy  (fos.  9) 
Paid  for  certifying 
Paid  for  sealing  petition 
Writing  you  with  sealed  peti- 
tion and  citation,  and  copy 
for  service  on  respondent    - 
March  22nd  :— 

Letter  from  you  that  respon- 
dent had  been  served,  and 
suggesting  our  sending  you 
draft  joint  affidavit  of  ser- 
vice of  citation  and  of  non- 
appearance 
Writing    you   acknowledging 
and  enclosuig  draft  affidavit 
of   service,  and  suggesting 
you   should  make   the  affi- 
davit of  service  separately  - 
Drawing  affidavit  - 
March  28th  :— 

Letter    from    you    returning 
affidavit     of      service     and 
original    citation    exhibited 
thereto       -         .         .         . 
Attending  returning  citation 
into  the  registry  and  filing 
affidavit  of  service 
Paid  on  returning  citation 
Paid  filing  affidavit 
Writing    you   acknowledging, 
and    that    we    had    to-day 
bespoken  registrar's  certifi- 
cate, and  would  set   down 
case  for  trial  in  course  of  a 
few  days      .  -  .  . 

Attending  searching  for 
appearance  and  found  none 
Paid  search  -  -  -  . 
Drawing  and  engrossing  affi- 
davit of  search  -  -  . 
Attending  swearing  same 
Paid  oath  -  -  .  . 
Attending  filing  affidavit 

Paid 

Drawing  request  to  set  down 
cause  -         .         .         . 

Attending    for    signature    of 
registrar  to  certificate  that 
cause  fit   to  be   set    down, 
and  leaving  same         -         -     0     6     8 
March  28th  :— 

Afterwards  attending  obtaia- 

ing  certificate     -         -         -     0     6     8 
March  30th  :— 

Attendiug  setting  down  cause 
Paid  fees  thereon  - 
Writing  you  reporting  - 
AprU  3rd  :— 

Subpoena  ad  test,  and  attend- 
ing to  issue 

Paid 

Copy  for  sei'vice     - 
Writing   you    therewith    and 
thereon       -         -         -         . 
Attending       searching       list 

duriug  sittings  - 
Term  fee  (agency) 


£ 

s. 

d. 

£ 

s. 

d. 

0 

5 

0 

0 

5 

0 

0 

1 

8 

0 

1 

0 

0 

6 

8 

0 

3 

4 

0 

4 

6 

0 

4 

6 

0 

2 

6 

0 

2 

6 

0 

5 

0 

0 

6 

0 

0     6 
3     2 


0  6 
0  5 
0     1 


0  13 

1  1 


Easter  Sittings. 
May  2nd  :— 

Writing  you  we  should  be 
glad  to  receive  brief  herein, 
and  that  the  case  stood  142 
in  imdefended  list  and  39 
in  to-day's  list    - 


0     2     6 


0     6     8 

0     3     4 

0     2     6 

0     2     6 

0     2     6 

0     2     6 

0 

6 

8 

0 

3 

4 

0 

1 

0 

0 

1 

0 

0 

5 

0 

0 

3 

0 

0 

6 

8 

0 

3 

4 

0 

1 

6 

0 

1 

6 

0 

6 

8 

0 

3 

4 

0 

2 

6 

0 

2 

6 

0 

5 

0 

0 

2 

6 

0     3     4 


0     3    4 

0     3    4 
3     2    6 


0  3  4 
0  5  0 
0     0    8- 


0     6     8 
0  10    6 
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Mr.  0.  H.  PiCKSTONE. 


\_Continued. 


Payments.    Chai'ges. 


Payments.     Cliarges. 


Writing  you  further  case 
would  probably  be  in 
Thursday's  or  Friday's 
list,  and  desiring  you  to 
wire  in  the  morning  if 
you  could  not  attend  with 
witnesses  this  week  to 
allow  us  to  ai-range  to 
postpone  hearing 
May  3rd : — 

Telegram  that  you  could  not 
attend  this  week  and  letter 
confirming,  and  that  your 
principal  witness  had  dis- 
appeared -  -  -  - 
Attending,  arranging  to  post- 
pone hearing  over  this 
week  -         -         .         . 

Writing  you,  reporting  - 
May  6th  :— 

Letter  from  you  that  assuming 
you  could  find  youa-  witness 
you  would  be  ready  to 
attend  on  the  15th  or  any 
subsequent  date 
Wiiting  you  that  case  had 
been  placed  in  Monday's 
list,  but  would  get  it 
further  postponed  on 
Monday      -         .         .         - 

May  8th  :— 

Attendiug  clerk  of  the  rules 
to  further  postpone  trial 
when  he  stated  that  inas- 
much as  case  was  in  list, 
we  should  have  to  apply  by 
counsel  to  the  judge  - 

Instmctions  to  counsel  to 
apply  .... 

Attending  him 

Paid  fee  to  him  and  clerk 
May  9th  :— 

Attendiug  court  when  appli- 
cation made,  and  judge 
directed  cause  to  go  to  the 
bottom  of  the  undefended 
list     -         -         -  _       - 

Writing  you,  reporting 
May  11th  :— 

Letter  from  you  desiiiag  to 
know  if  we  had  any  idea 
when  case  would  be  heard  - 

Writing  you,  we  thought  it 
would  be  reached  on  an 
early  date,  and  to  know  if 
you  wished  to  amend  your 
petition,  and  if  so,  would 
be  better  to  have  case 
marked  to  stand  out  for 
these  sittings      -         -         . 

May  15th:— 
Letter    from     you     that     no 
amendment  would  be  neces- 
sary   as    the    witness    was 
discovered  ... 

May  31st  :— 

Writing  you  cause  would  be 
in  Monday's  list,  and  you 
should  be  prepared  to  attend 
vrith  your  witnesses     - 

June  2nd : — 

Drawing  and  despatching  you 
telegram   that  case   not  in 
Monday's  list 
Paid 

June  3rd : — 

Writing  you  confirming,  and 
that  case  might  probably  be 
taken  before  end  of  week     - 


£    s.    d.      £    s. 


0     6     8 


0     3     4 


June  6th  : —  £ 

Letter  from   you    requesting 

us   to   send   you   case,  and 

counsel's    opinion     on    the 

application  for  an  order  lor 

leave     to     sue     -in     forma 

pauperis      -  .  .  - 

Writing    you    enclosing    you 

papers   required,   and    that 

we  expected  case  would  be 

taken  Thursday  or  Friday  -         — 

June  8th : — ■ 

Wi-iting  you  that  case  would 
not  be  taken  till  next 
sittings,  and  would  probably 
be  taken  on  the  first  day 
of  that  sittings  -         -         — 

June  14th : — 

Writing  you  that  the  list 
would  not  be  published 
until  Friday  or  Saturday, 
and  would  advise  you  as 
soon  as  we  saw  the  list        -         — 

June  16th  : — • 

Writing  you  case  would  be  La 
list  for  Tuesday  next 

June  19th : — 

Drawing  and  despatching  you 
telegram  that  case  in  to- 
morrow's list,  and  to  attend 
with  witnesses    .         -         -         — 

Paid 0     0  10 

Attending,    searching     cause 

list  during  sittings      -         -     0  13     4 

Term  fee        -         -         -         -110 


d.      £    s.    d. 


0    0  10 

0     6     8 
10    6 


0     6     8 


0     3     4 


0 

6     8 

0     3 

0 

3    4 

0     1 

1 

3     6 

1     3 

Trinity  Sittings. 

June  20th  :— 

Attending  your  representative 
Mr.  Evans,  and  afterwards 
attending  trial  when  decree 
nisi  with  costs  granted 
against  the  respondent 

Costs  of  obtaining  decree 
absolute      .         -         .         - 


2     2     0 


2     3  10 


110 


18     0 


0     6     8         0     3     4 


£21  14    2       14     7     6 


YOURSELF   AND    TOUR  HUSBAND. 

(Undefended  Paupee  Case.) 

Copy  Bill  of  Costs. 

Mrs.  Alice  Ann  Hacking  to  Pickstone  and  Jones,. 
Solicitors,  Radcliile  (Lanes). 

1897,  January  25th  to  November  £  s.  d. 
3]d:— 
To  our  charges  for  profes- 
sional services  rendered  be- 
tween these  dates  in  obtain- 
ing a  dissolution  of  your 
marriage  with  Robert 
Hacking  -         -         -         -         — 


£    s.    d. 


10  10    0 


0     0     8        0     0 


Payments. 
1897,  March  :— 

Counsel's  fee  for  opinion         -     1     3     6 

March  10th  :— 

Paid  commissioner's  fee  on 
swearing  affidavit  in  sup- 
port of  application  for  order 
to  sue  in  forma  pauperis  and 
marking  exhibit  thereto 

May  7th  :— 

Paid  commissioner's  fee  on 
swearing  affidavit  in  sup- 
port of  petition  -         -         -     0     1     6 


0     2     6  _ 


I  2 
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ROYAL   GOMMIRSTON    ON    DIVORCE   AND    MATRIMONIAL   CAUSES  : 


Mr.    C.    H.    PiCKSTONE. 


\_Continued. 


May  15tli  :- 

Paid  search  and  for  certificate 
of  marriage  of  petitioner 
and  respondent  at  Somerset 
House        .         -         .         . 


£    s.    d. 


0     3     7  — 


May  25tli : — 

Paid  rails  and  expenses  on 
journey  toHey-wood,  serving 
citation,  6  miles  -         -     0     4     0  — 

June  4tli : — 

Paid    commissioner's   fee    on 
swearing  affidavit  of  service 
of  citation  and  marking  ex- 
hibit -         -         ...     0     2     6  — 
July  12th  :— 

Paid  the  clerk  to  the  Hey- 
wood  justices  for  certified 
copy  Order  in  the  case  of 
Davis  V.  Hacking        -         -     0     5     0  — • 

July  26th  :^ 

Paid    commissioner's    fee    on 
swearing  affidavit   of   peti- 
tioner in  support  of  appli- 
cation to  amend  petition     -     0     1     6  — 
July  27th  :— 

Paid  the  clerk  to  the  Bury 
justices  for  certified  copy 
Order  of  Separation  in  the 
case  of  Hacking  v.  Hacking     0  16     6  ^ 

September  3rd : — 

Paid  rails  and  expenses  on 
journey  to  Heywood  serving 
amended  petition  on  respon- 
dent, 6  miles       -         -         -     0     4     0  — 

September  4th : — 

Paid  commissioner's  fee  swear- 
ing  affidavit    of   senrice  of 
amended  petition 
October  18th  :— 

Paid  railway  fare  and  ex- 
penses on  journey  to  Hey- 
wood serving  subpoena  on 
witness,  Dr.  Pearson,  6 
miles  .... 

Paid  witness.  Dr.  Pearson, 
for  loss  of  time  and  railway 
fare  and  hotel  and  other 
expenses    .... 

Paid  petitioner's  railway  fare 
a,nd  hotel  and  other  ex- 
penses       -         - 

Principal,  rails  and  expenses 
to  London  to  attend  trial 
and  prove  service  of  citation 

Paid  London  agent's  charges 


0     16 


0     4     0 


2  11     0  — 


1  10     0  — 


Payments 


3  10 

3 

— 

16     2 

8 

— 

27     4 

0 

10  10 

0 

- 

27     4 

0 

37  14 

0 

- 

0- 

10     0 

0 

iverable 

£27  14 

0 

Credit — 

April  10th  :— 

I5y  cash  on  account 


HACKING  V.  HACKING. 

SUMMAJET   OF   LONDON   AgENT's    ChaEOES. 


Costs  rendered  (to  August  6th.  1897) 
do.  (to  November  5th,  1897) 

do.  (to  February  1st,  1898) 

Total  amount  of  London  agent's  charges 
against  us      - 


Between  ALICE  ANN  HACKING      -     Petitioner 

AND 

ROBERT  HACKING        -         -     Respondent. 

Petitimier's   Costs  of  ohtaining  Divorce  under  Order  to 

sue  in  forma  pauperis  to  he  taxed  and  paid  by  the 

Respondent. 

Payments. 


1.  1897,  March  10th  :—  £    s.    d. 
Paid    commissioner's    fee     on    swearing 

affidavit  in  support  of  application  for 
Order  to  sue  in  forma  pauperis  and 
marking  exhibit  thereto      -  -         -       0     2     6 

2.  May  7th  :— 

Paid     commissioner     fee     on     swearing 

affidavit  in  support  of  petition  -       0     16 


3.  May  1.5th  :— 

Paid  search  and  for  certificate  of  mar- 
riage of  petitioner  and  respondent 
at  Somerset  House       .         -         .         .       q 


3     7 


4.  May  25th  :— 

Paid  rails   and   expenses  on   journey  to 
Heywood  serving  citation,  6  miles 


0     4     0 


5.  June  4th : — 

Paid    commissioner's    fee  on     swearing 

affidavit    of    service   of  citation    and 

marking  exhibit            -  .         .         .       o 

6.  July  12th:— 

Paid  the  clerk  to  the  Heywood  justices 
for  certified  copy  Order  in  the  case  of 
Davis  V.  Hacking  -         .         .         . 


2     6 


7.  July  26th  :— 

Paid  commissioner's  fee  on  swearing 
affidavit  of  petitioner  in  support  of 
application  to  amend  petition 


0     5     0 


0     16 


8.  July  27th  :— 

Paid  the  clerk  to  the  Bury  justices  for 
certified  copy  Order  of  Separation  in 
the  case  of  Hacking  v.  Hacking  .       0  16     6 

9.  September  3rd : — 

Paid  rails  and  expenses  on  joiu-ney  to 
Heywood  serving  amended  petition  on 
respondent,  6  miles      -         -         -         -       0     4     0 


10.  September  4th : — 

Paid  commissioner's  fee 
affidavit  of  service  of 
petition       -         .         .         . 


swearing 
amended 


11.  October  18th  :— 

Paid  railway  fare  and  expenses  on 
journey  to  Heywood  serving  subpoena 
on  witness.  Dr.  Pearson,  6  miles  - 

12.  Paid   witness,  Dr.  Pearson,  for  loss    of 

time  and   railway  fare  and  hotel   and 
other  expenses  -         .         .         . 

13.  Paid     petitioner's     railway    fare     and 

hotel  and  other  expenses 

14.  Special  allowance   to   cover    incidental 

expenses      ---.._ 


0     16 


0     4     0 


2  11     0 
1  10     0 


£    s.     d 

Taxed  off 
Taxed  and  allowed  at    - 

-  11     C     7 

-  4     6     1 
■       0  10     0 

11  12     7 
-       0     16 

'}     16     2     8 

-     11  11     1 

December  8th,  1897. 


MINUTES    OF    EVIDENCE. 


March  1910.] 


Mr.  F.  "W.  Dendt. 


[_Cotdinued. 


Mr.  Frederick;  Walter  Dendy  called  and  examined. 


2967.  (Chairman.)  1  tldnk  you  are  the  registrar  of 
the  county  court  at  Newcastle-upon-Tyne  ? — I  am. 

2968.  And  have  been  registrar  for  11  years  ? — That 
is  so. 

2969.  "Were  you  previously  in  practice  as  a  solicitor? 
— I  was,  for  28  years. 

2970.  You  have  retired  from  that  now  ? — Tes. 

2971.  I  will  go  to  the  end  of  your  proof  for  a 
moment,  to  an  important  matter.  You  say  you  have 
no  opinion  to  offer  on  the  question  of  sepai-ation  orders, 
on  the  question  of  publication  of  divorce  reports,  and 
on  the  question  of  amendment  in  the  law  ? — I  only 
speak  on  the  first  subject,  subject  to  this  reservation, 
that  in  advocating  or  being  of  opinion  that  the  divorce 
jurisdiction  should  be  granted  to  the  county  courts,  1 
do  not  include  the  jurisdiction  now  exercised  by 
magistrates. 

2972.  I  rather  meant  the  effect  of  the  orders  ? — I 
do  not  wish  to  express  any  opinion  on  any  of  those 
thi-ee  points. 

2973.  Your  evidence  is  confirmed,  as  far  as  1  can 
follow  the  proof,  to  dealing  with  the  possibility  of 
county  courts  acting  as  the  proper  court  ? — That  is  so. 

2974.  Ai-e  you  in  favour  of  a  limited  jtu-isdiction 
being  given  to  all  the  county  courts,  or  to  selected 
county  coui-ts  ? — Only  to  selected  county  courts. 

2975.  Your  district  is  Newcastle-upon-Tyne? — My 
circuit  is  Northumberland.  My  own  district  is  New- 
castle-upon-Tyne. 

2976.  "Will  you  tell  me,  for  instance  in  Northumber- 
land, what  your  selected  county  courts  would  be  ? — My 
county,  if  I  may  say  so,  is  the  opposite  in  circumstances 
to  that  of  Mr.  Pickstone.  In  Lancashire  there  are  four 
or  five  large  towns :  in  Northumberland  there  is  one 
large  town,  Newcastle-upon-Tyne.  That  would  be  the 
only  ooiu-t  that  would  exercise  jurisdiction  if  the 
jurisdiction  was  limited,  as  I  suggest  it  should  be,  to 
courts  which  have  bankruptcy  and  company  jurisdiction 
and  where  there  are  district  registrars  of  the  High  Court. 

2977.  "Would  that  leave  the  proceedings  until  the 
trial  to  be  conducted  in  any  branch  of  the  county 
cotu-t  ? — No. 

2978.  "Wholly  conducted  at  Newcastle,  you  would 
have  it  ? — Yes. 

2979.  "Would  not  that  present  difficulties  much 
similar  to  those  of  coming  to  London,  except  that  it 
would  be  an  increased  distance?  —  It  would  be  a 
question  of  30  miles  instead  of  300 :  that  is  the 
difference. 

2980.  "Would  not  that  involve  the  necessity  for  the 
litigant  either  going  himself  to  Newcastle  to  begin  his 
suit,  or  employing  solicitors  to  do  it  ? — I  should  like  to 
explain  my  reason  for  saying  so.  There  are  districts  or 
rather  circuit  towns  in  Northumberland,  where  there  is 
not  only  no  solicitor,  but  there  is  no  clerkly  man,  and 
a  tradesman  enters  the  plaints  for  the  registrar,  who  is 
in  Newcastle-on-Tyne. 

2981.  "Where  does  he  enter  them? — In  the  place. 
He  is  incapable  of  distinguishing.  He  has  difficulty  in 
distinguishing  between  a  default  summons  and  an 
ordinary  summons,  and  would  never  be  able  to  dis- 
tinguish between  a  petition  and  a  citation,  for  example. 

2982.  Supposing  they  were  abolished,  and  the 
petition  stated  he  wanted  a  divorce  on  the  ground  of 
So-and-so,  is  there  any  difficulty  in  understanding  that? 
He  could  give  the  applicant  no  help  whatever. 

2983.  When  you  would  give  access  to  a  court,  you 
think  it  should  be  a  county  coui-t  ? — Yes. 

2984.  And  not  the  High  Court?— Yes.  I  do  not 
wish  to  take  up  your  time,  but  may  I  say  that  the  result 
of  trying  cases  in  these  outlying  courts  in  Northtimber- 
land,  where  there  is  one  town  that  is  big  and  the  others 
are  small,  is  this,  that  as  against  the  small  expense  of 
bringing  the  witnesses  into  Newcastle  there  is,  by 
trying  the  biggish  cases  in  these  small  towns,  the 
expense  of  solicitors  going  out,  of  counsel  gomg  out,  of 
the  judge  going  out,  and  the  registrar  himseK  going 
out,  and  the  expense  both  to  the  litigant  and  to  the 
public  is  greater  in  these  modem  days  of  cheap  travel, 
than  would  be  the  expense  of  going  to  a  larger  centre. 

3720. 


2985.  Why  does  that  differentiate  Newcastle  from 
London  ? — Because  a  working  man  can  afford  2s.  6<£.  to 
get  to  Newcastle,  and  he  cannot  afford  11.  to  get  to 
London,  multiplied  by  the  witnesses. 

2986.  And  longer  time  ? — Yes. 

20S7.  With  regard  to  the  assize  courts  as  an  alter- 
native, what  do  you  say  as  to  them  ? — They  would  not 
a.fford  an  adeqxiate  remedy.  Do  you  wish  me  to  give 
my  reasons  for  that  ? 

2988.  If  you  please  ? — First,  because  the  procedure 
would  be  too  expensive,  upon  which  I  have  some  figures  : 
secondly,  because  the  local  officials  responsible  for  the 
proceedings  at  the  trial  would  not  have  the  benefit  of 
the  guidance  and  support  of  the  judge  in  dealing  with 
interlocutory  proceedings,  such  proceedings  as  generally 
arise  after  the  action  has  begun  and  before  it  becomes 
ripe  for  hearing. 

2989.  They  being  in  the  country  would  not  have  an 
opportunity  of  speaking  to  the  judge  ? — That  is  so.  I 
am  both  a  district  registrar  of  the  High  Court  and 
registrar  of  the  county  court.  It  is  immaterial  to  me, 
except  both  would  throw  more  work  on  me  ;  whichever 
of  those  tribunals  takes  it,  I  should  do  the  work.  If  I 
did  it  qua  district  registrar  of  the  High  Com-t,  for 
instance,  if  I  granted  access  to  children  or  removed 
children  from  the  custody  of  one  parent  and  gave  it  to 
the  other,  or  if  I  awarded  alimony  pendente  lite — if 
I  did  that  as  district  registrar  of  the  High  Court,  I 
should  have  no  judge  behind  me.  If  I  did  it  as 
registrar  of  the  Newcastle  County  Com-t,  I  should  have 
the  valuable  backing  up  and  advice  of  my  superior 
officer. 

2990.  In  one  case  you  would  have  an  accessible 
judge,  and  in  another  you  would  not  ? — Practically  no 
judge  at  all.  That  is  my  experience  in  the  district 
registries. 

2991.  Your  third  reason  is,  because  you  think  the 
judge  before  whom  the  interlocutory  proceedings  come 
should  ultimately  try  the  case  ? — 1  do  not  put  that  very 
strongly :  there  are  different  opinions  as  to  that. 

2992.  That  would  be  met  by  the  suggestion  that  one 
judge  should  do  the  whole  of  this  business,  one  High 
Court  judge  ? — That  would  be  impossible. 

2993.  WiU  you  say  why  ? — You  mean  the  suggestion 
that  there  should  be  an  itinerant  judge  ? 

2994.  Yes  ? — I  do  not  think  an  itinerant  judge 
could  keep  in  touch  with  the  officials  all  over  the 
country,  either  directly  or  through  the  mediation  of 
a  registrar  m  London.  The  judge's  view,  and  the 
public's  view,  and  the  counsel's  view  of  an  action  at 
law,  or  of  a  suit  of  any  sort,  is  that  the  whole  thing 
is  the  day  of  the  trial,  but  the  whole  work,  from  an 
official  point  of  view,  is  done  before  the  day  of  trial, 
and  that  requires  more  guidance  than  one  judge 
travelling  over  the  country  could  give.  Moreover,  the 
thing  has  been  tried;  they  tried  it  with  the  Wreck 
Commissioner  in  the  cases  of  wreck  inquiries.  I  da 
not  speak  beyond  my  last,  because  I  acted  for  the 
Board  of  Trade  in  wreck  inquiries  when  I  was  in 
practice.  The  same  thing  took  place  which  takes  place 
with  judges  and  assizes.  They  want  so  much — I  use 
the  word  because  I  do  not  know  of  any  better  term — 
paraphernalia,  going  round,  that  the  public  expense  is 
very  great,  and  the  only  case  I  know  of  where  there 
was  a  new  tribunal  of  that  sort  proved  so  unsatisfactory 
that  it  was  given  up,  and  wreck  inquiries  were  remitted 
to  local  tribunals. 

2995.  You  mean  the  expense  of  sending  round  a 
High  Court  official  is  so  great  ? — Yes,  and  aU  his  staff. 

2996.  You  have  not  had  much  experience  in  divorce 
actions  ? — Nothing  to  speak  of.  I  was  28  years  in 
practice,  but  I  did  nothing  to  speak  of  in  divorce 
actions. 

2997.  You  have  had  a  great  deal  of  experience  of 
the  comparative  cost  of  assize  cases  and  county  court 
cases  ? — I  have  had  a  great  experience  of  assize  actions, 
and  I  have  taken  out  the  figures  of  the  taxations  of 
assize  actions  which  I  have  taxed  as  district  registrar 
of   the   High   Court,   and  the   figures    of    the   upper 
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j-arisdiction  of  tlie  oounty  court  wMcli  I  liave  taxed 
during  tlie  time  that  extended  jurisdiction  lias  been  in 
operation. 

2998.  The  extended  jurisdiction  would  be  in  cases 
over  502.  ? — Oases  between  50Z.  and  lOOL 

2999.  Will  you  just  give  us  those  figures  ?  I  do 
not  know  whether  they  lead  to  definite  conclusions  ? — 
In  the  11  years  in  which  I  have  acted  as  district 
registrar  of  the  High  Court  I  have  taxed  the  bill  of 
costs  of  the  successful  partyin  77  assize  actions,  which 
were  Newcastle  District  Registry  cases  tried  either 
at  Newcastle-on-Tyne  or  at  some  adjacent  assize 
town.  The  average  amount  of  the  costs  as  taxed  in 
each  of  these  77  assize  actions  has  been  108Z.  5s.  lOd., 
roughly  speaking  lOOL  The  highest  bill  as  taxed  by 
me  was  320Z.  7s.  lOd.,  and  the  lowest  was  36Z.  9s.  8d. 
During  the  five  years  that  have  elapsed  since  the 
County  Courts  Act  of  1903,  extending  the  jurisdiction 
of  the  county  court  to  oases  over  50L,  has  been  in 
operation,  I  have  as  registrar  at  the  county  court  taxed 
the  costs  of  the  successful  party  in  47  actions  tried  at 
Newcastle  under  the  extended  jurisdiction.  The  average 
costs  of  those  actions  was  30Z.,  as  against  ifOOZ.  The 
highest  of  those  bills  was  106Z.  as  against  326Z.,  and 
the  lowest  was  8Z.  14s.  6d.  as  against  36Z.  9s.  Sd.  I 
would  like  to  point  out  the  curious  result,  that  not 
only  is  the  average  just  under  one-third,  but  the 
highest  is  just  under  one-third,  and  the  lowest  is  just 
under  one-third,  and  therefore,  I  think,  you  may  say, 
from  my  experience  in  that  particular  district,  the 
cost  of  an  extended  jurisdiction  action  in  the  county 
court  is  just  under  one-third  of  an  assize  action  trial. 

3000.  Were  those  assize  actions  all  of  larger  calibre, 
larger  matters  which  would  require  more  expense  ? — 
No.  On  the  whole  they  were  larger,  in  point  of  fact. 
I  do  not  think  you  can  estimate  the  size  of  an  action 
entirely  by  the  amount  claimed,  and,  moreover,  a  good 
many  of  them  were  only  tried  at  the  assizes,  because 
slander  and  libel  are  excluded  from  the  jurisdiction  of 
the  county  court. 

3001.  Tou  have  read  the  recommendation  of  the 
Lord  Chancellor's  Committee  of  last  year  ? — Tes. 

3002.  You  agree  with  that  except  on  the  question 
of  the  right  of  audience  P — That  is  so. 

3003.  Tou  would  reserve  that  to  the  solicitor  or 
the  barrister,  as  the  case  may  be,  as  at  present  ? — I 
would. 

3004.  You  think  the  operation  of  that  restriction 
of  the  bar  would  be  a  hardship  ? — I  think  it  would  be 
a  hardship  on  the  poorest  public,  and  I  think  it  would 
be  introducing  a  new  exception  which  would  be  very 
undesirable  in  the  general  practice  of  the  county  court. 

3005.  They  can  have  a  barrister  if  they  want  one, 
and  you  would  leave  them  to  do  that  still  ? — Yes. 
What  happens  in  my  court  is  that  there  is  no  friction 
between  barristers  and  solicitors.  The  solicitor  generally 
briefs  a  barrister  unless  the  client  cannot  afford  it. 

3006.  You  are  in  favour  of  solicitors  having  the 
right  to  be  heard  ? — Yes. 

3007.  Partly  because  it  would  put  too  much  expense 
upon  the  poor  if  they  were  compelled  to  employ 
counsel  ? — It  would  be  an  avoidance  of  justice  in  the 
poorest  cases. 

3008.  And  in  cases  where  they  wa,nt  to  have  it  they 
■could  still  have  it  ? — Yes. 

3009.  It  is  an  advantage  to  the  solicitor  if  he  has 
■counsel,  both  in  his  costs  and  as  regards  legal  respon- 
sibility ? — That  is  so.  Also  it  is  a  pity  to  introduce  a 
new  exception  into  a  county  court  that  is  already  too 
full  of  exceptions. 

3010.  The  work  of  the  courts  has  oeen  increased 
by  the  Act  of  1903,  which  gives  extended  jurisdiction 
beyond  50Z.  and  up  to  lOOZ.  ? — It  has  been  increased, 
but  not  very  materially. 

3011.  Tour  total  for  those  cases  is  62  P — Tes. 

3012.  The  highest  figure  you  have  is  for  1908, 
which  is  17,  the  62  being  the  total  for  the  five  years 
from  1905  to  1909  ?— Tes.  Part  of  the  increase  that 
is  shown  is  illusory ;  that  is  to  say,  that  people  now 
claim  in  tort  lOOZ.  where  they  formerly  claimed  50Z., 
and  tlierefore  the  increase  in  the  actual  number  of 
cases  is  less  to  that  extent. 


3013.  We  wiU  not  trouble  about  that.  Workmen's 
compensation  cases  have  increased  P — Toa  very  much 
greater  extent.  I  should  put  it  roughly,  without  having 
calculated  on  statistics,  whilst  the  County  Courts  Act 
of  1903  has  increased  the  judge's  work,  say,  10  per 
cent.,  and  the  ofiice  work  5  per  cent,  at  the  outside, 
the  Workmen's  Compensation  Act  has  increased  the 
judge's  work  30  per  cent.,  and  the  registrar's  and  office 
work  30  per  cent.  It  is  a  much  more  serious  thing, 
the  Workmen's  Compensation  Act,  than  the  County 
Courts  Extension  Act. 

3014.  There  is  a  great  deal  of  clerical  work  in 
connection  with  it  ? — Both  clerical  and  judicial  work. 

3015.  With  regard  to  this  suggested  augmentation 
of  the  work,  it  would  not  be  so  much  the  judicial  as 
the  registrar  and  clerical  staffs  which  would  have  to  be 
assisted  P — That  is  so.  I  am  assuming  you  are  not 
going  to  throw  aU  the  separation  orders  upon  the 
court. 

3016.  I  said  "  divorce,"  I  think  P — I  meant "  divorce," 
but  even  so  where  the  courts  are  getting  undermanned 
it  is  not  so  much  in  judicial  as  in  clerical  strength, 
although  I  admit  the  judges  have  more  to  do  ;  but  you 
know  the  Treasury  is  always  very  sparing,  and  the 
clerical  staff  has  now  responsibilities  and  duties  which 
are  not  adequately  paid  for,  and  it  is  there  that  the 
relief  must  be  given  if  responsible  work  is  added  to 
their  duties. 

3017.  I  believe  you  think  that  consequences  wiU 
apply,  whether  done  by  county  court  registrars  or 
district  registrars,  because  the  two  offices  of  district 
registrar  and  county  court  registrar  are  always  held 
together  by  one  person  P— That  is  so. 

3018.  At  places  where  there  is  a  district  registry  ? 
— Those  are  the  only  places  where  I  advocate  that  there 
should  be  either  interlocutory  proceedings  or  actions 
in  county  courts. 

3019.  Tour  proof  is  really  directed  to  this  point :  if 
you  add  to  the  work  of  the  court,  you  may  have  to  add 
to  its  staff  and  its  judicial  strength  ? — Tes. 

3020.  I  do  not  think  your  proof  goes  beyond  what 
I  have  been  asking  ? — Tes ;  I  have  added,  simply  so 
that  you  may  see  it,  a  tabular  statement  at  the  end  of 
my  printed  proof. 

3021.  It  is  a  specimen  of  a  county  coui-t  registrar's 
daily  work  ?— Tes.  That  was  Monday ;  it  is  not  a  big 
day.     That  is  a  light  day's  work. 

(Mr.  Spender.)  Tou  speak  of  a  limited  jurisdiction 
for  selected  county  courts.  Could  you  give  us  any  idea 
of  the  number  of  coimty  courts  which  would  be  avail- 
able for  the  purpose  P  I  think  there  are  55,  are  there 
not  P 

(Judge  Tindal  Atleinson.)  There  are  52  in  the 
country,  but  there  would  be  the  metropolitan  court 
beyond. 

(Witness.)  I  would  not  introduce  new  anomalies.  I 
would  give  jurisdiction  to  those  courts  on  which  bank- 
ruptcy and  company  winding-up  jurisdiction  has  already 
been  conferred.  That  is  a  limited  number  of  courts 
which  are  set  out  in  any  statistics,  Whitaker's  Almanac, 
or  any  book  on  coimty  courts. 

3022.  (Mr.  Spender.)  I  am  very  ignorant  about  this? 
— There  would  be  one  or  two  in  a  county.  In  a  district 
like  Lancashire  there  may  be  a  dozen  in  a  county,  but, 
roughly  speaking,  one  or  two  in  a  county. 

3023.  Tou  speak  also  of  a  limited  jurisdiction. 
What  is  in  your  mind  P — The  recommendation  of  the 
last  Commission,  that  it  should  be  limited  to  petitioners 
of  small  m.eans. 

3024.  Would  you  siiggest  any  appeal  from  it? — 
Tes. 

3025.  And  the  King's  Proctor  working  with  itP — 
As  to  the  King's  Proctor,  I  have  a  suggestion  to  make 
which  I  have  not  given  very  great  consideration  to,  but 
I  put  it  forth  for  what  it  is  worth,  that  that  is  Crown 
business,  and  that  if  you  take  it  to  the  county  courts 
you  should  intimate  the  date  of  sitting  for  divorce  cases 
to  the  chief  constable  of  the  borough  or  county,  and 
that  his  sergeant  should  attend.  These  people  are  in 
touch  with  the  police,  and  the  police  with  them,  and  if 
inquiries  are  made  by  the  King's  Proctor,  my  impression 
is  that  at  the  present  time  they  are  made  through  the 
police.     I  do  not  know — ^I  have  that  impression,  and 
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ttat  is  my  suggestion,  that  with  regard  to  the  repre- 
senting of  the  King's  Prootor  that  notice  should  he 
given  by  the  county  court  officials  to  the  chief  con- 
stable of  the  district  in  which  the  county  court  is,  of 
the  day  upon  which  any  divorce  case  will  be  heard,  and 
that  it  should  then  be  the  duty  of  the  chief  constable 
to  send  some  reliable  official  of  his  to  watch  the  cases 
and  to  report,  if  necessary,  to  the  judge  or  anyone  you 
put  it  upon,  where  any  facts  are  known  to  the  police. 

3026.  Those  cases,  I  assume,  in  your  miad,  would  go 
to  the  High  Court  after  a  decree  had  been  given  ? — 
The  decree  absolute  could  easily  be  done  iu  the  High 
Coui-t.  Parties  do  not  have  to  come  up.  Ton  can  get 
it  done  for  a  pound  or  two  in  the  High  Court. 

3027.  Tou  would  keep  the  decree  nisi  for  the  county 
courts,  the  selected  ones  ? — That  is  so. 

3028.  And  give  your  chief  constable,  to  whom  I 
suppose  would  be  delegated  the  functions  of  the  King's 
Proctor  locally,  power  of  intervening,  and,  supposing 
he  intervened,  those  cases  would  go  to  the  High  Court  ? 
— I  would  not  have  him  intervene  in  court  in  the  sense 
of  appearing  and  addressing  the  court,  but  he  should 
be  there  and  make  his  report  to  the  King's  Proctor 
in  any  case  he  thought  fit. 

3029.  Tou  would  be  in  favour  of  the  case  going  to 
the  High  Co\u-t  if  he  took  action  ? — Tes.  As  you  have 
refen-ed  to  selected  courts,  I  should  not  like  a  wrong 
impression  to  go  out  as  to  the  courts  in  my  circuit  which 
are  not  selected.  "Whilst  there  are  these  small  courts 
to  which  I  have  referred,  there  are  other  large  and 
important  courts  at  G-ateshead,  North  Shields,  Blyth, 
and  Tynemouth,  but  I  am  authorised,  I  think,  by  the 
registrars  of  those  courts,  at  least  by  the  registrar  of 
Grateshead,  which  is  the  largest  of  them  all,  to  say  that 
he  concurs  entirely  in  the  view  that  the  proceedings  in. 
divorce  cases  should  be  limited  to  the  chief  court  of 
the  district,  on  many  grounds,  which  he  sets  forth  in  a 
proof  which  I  have  here. 

3030.  The  appeals  of  both  of  the  parties  would 
remain  as  now  ? — ^I  should  make  the  appeals  the  same 
as  county  court  appeals  at  the  present  day. 

3031.  Only  they  would  go  to  the  matrimonial 
division  ? — Except  they  wotild  go  to  the  matrimonial 
division. 

3032.  A  further  point  which  seems  to  be  rather 
important  to  ascertain  is  the  jurisdietion  of  your 
courts.  Tou  would  leave  the  separation  orders  to  the 
present  jurisdiction  ? — I  would  in  Newcastle,  where  the 
magistrates  are  advised  by  Mr.  Roberts,  whom  you  are 
going  to  have  before  you,  I  believe.  The  work  is  care- 
fully done,  he  tells  me.  I  put  it  shortly,  because  you 
will  have  his  evidence,  that  if  the  separation  business 
were  transferred  to  our  county  courts,  we  should  have 
to  sit  five  hours  every  65  days,  and  we  could  not  do 
that.  That  is  what  he  told  me.  I  mention  this,  so  that 
you  vaa.j  ask  him  when  he  conies,  but  the  mass  of  the 
magistrates  separation  business  should  not  come  to 
the  county  court;  it  is  a  police  matter,  a  matter  of 
cruelty  that  requires  day-to-day  sittings,  such  as  are 
given  in  police  courts,  and  even  the  delay  of  a  month 
between  the  sittings  in  the  county  court  would  make  the 
county  courts  unsuitable  as  compared  with  police  courts 
for  the  great  mass  of  separation  cases. 

3033.  Tou  do  not  see  any  possible  difficulty  in  having 
two  separate  jurisdictions  to  give  one  separation  ? — • 
There  would  be  no  alteration  of  the  present  law. 
Wlat  the  county  court  would  take  would  be  the 
Divorce  Court  jm-isdiction ;  I  see  no  insuperable 
difficulty  in  those  two  running  together.  I  would 
simply  take  out  of  the  Divorce  Court  the  cases  which 
would  be  tried  in  London  if  the  parties  had  the  means, 
and  which  are  not  tried  at  all,  and  that  is  all  I  would 
take  to  the  county  court.  I  would  leave  the  separation 
orders  as  they  stand,  to  be  dealt  with  by  the  magistrates. 
About  the  practice  of  those  separation  orders  I  know 
nothing. 

3034.  In  the  analogous  proceeding  for  the  well-to- 
do  classes  the  Divorce  Court  takes  both  the  separation 
business  and  the  divorce  business,  and  I  suppose  there 
is  a  certain  advantage  in  doing  that,  because  both  are 
under  the  cognisance  of  the  same  court  and  rules.  The 
difference  in  the  two  cases  is  so  material,  it  would  be 
impossible  for  one  court  to  take  both  ? — A  county 


court  sitting  monthly  in  different  places  in  the  country 
could  not  cope  with  the  separation  bvisiness  in  a  centre 
of  the  size  of  Newcastle-on-Tyne. 

3035.  Is  that  objection  simply  founded  on  the  fact 
that  the  court  is  not  sufficiently  strongly  manned  at 
present,  or  do  you  think  it  is  unsuitable  by  its  natiu-e  ? — 
I  think  it  is  unsuitable  by  its  natm'e,  in  that  respect. 
It  is  not  a  continuous -sitting  c(5urt,  and  I  think  it  is 
unsuitable  by  its  nature,  because  the  separation  cases 
are  police  oases,  and  not  cases  of  divorce  between  poor 
but  respectable  people. 

3036.  {Mr.  Bufus  Isaacs.)  Tou  said  this  would  not  be 
for  the  county  coui't,  but  should  be  dealt  with  by  the 
police  coui-t.  It  would  be  necessary,  if  the  county  court 
does  have  divorce  jurisdiction,  that  it  should  try  some 
of  these  cases.  Have  you  considered  that  ? — Tou 
would  have  to  draw  a  line  of  some  sort,  I  admit.  I 
admit  the  two  would  run  into  each  other  in  a  way,  but 
I  would  preseiwe  practically  the  legitimate  civil 
matrimonial  disputes  for  the  one,  and  the  questions  of 
cruelty,  for  example,  and  questions  that  required 
immediate  solving,  to  the  other. 

3037.  Tom-  objection  in  the  main  would  be  to 
throwing  a  great  deal  more  work  on  to  the  county  ooui't  ? 
— ^It  would  be  altering  its  nature  from  a  monthly  court 
to  a  daily  court. 

3038.  With  reference  to  the  desirability  of  giving 
access  to  the  courts  to  poorer  persons,  there  is  no 
doubt  it  is  of  very  great  advantage  to  a  poor  man  to 
know  the  day  on  which  his  case  is  likely  to  be  tried  ? — 
Undoubtedly. 

3039.  He  could  make  his  ai'rangements,  and  would 
lose,  it  may  be,  one  day,  but  that  is  all  ? — That  is  so. 

3040.  That  the  county  courts  do  give  ? — That  is 
so. 

3041.  That  would  be  a  difficulty  of  a  very  serious 
character  in  reference  to  a  judge  of  assize  ? — Very. 

3042.  It  would  be  uncertain  how  long  the  cases 
would  take  him  at  the  various  places  to  which  he  had 
to  travel  ? — I  have  had  to  wait  a  week  for  my  case  at 
Newcastle,  at  assizes,  when  I  was  in  practice. 

3043.  Tou  are  likely  to  get  cases  which  take  longer 
time  than  was  expected  ? — Tou  always  do  get  some 
cases  that  take  a  longer  time,  against  others  that  take 
a  shorter  time. 

3044.  In  undefended  cases,  there  would  he  no 
difficulty  in  fixing  a  morning  upon  which  parties  could 
absolutely  depend  on  the  case  being  heard  ? — None  what- 
ever. Business  is  classed  for  certain  days  ah-eady  in  my 
county  court :  certain  days  bankruptcy,  certain  days 
workmen's  compensation  :  certain  days  judgment 
summonses ;  and  a  day,  or  a  portion  of  a  day,  would  be 
allocated  to  divorce  business. 

3045.  Do  you  know  any  case  in  which  the  King's 
Proctor  has  asked  you,  as  registrar  of  the  county 
court,  or  district  registrar  of  the  High  Court,  to  supply 
information  or  make  inquiries  for  him  ? — He  has  never 
done  so. 

3046.  Do  you  know  any  such  case  amongst  your 
colleagues  ? — No. 

3047.  It  is  not  the  practice  for  the  King's  Proctor 
to  apply  to  the  registrar  of  the  county  court  ? — ^I  under- 
stand he  applies  to  the  police.  It  is  not  his  practice  to 
apply  to  the  registrar  of  the  coiuity  com-t. 

3048.  Tour  view  with  reference  to  the  chief  con- 
stable is,  that  through  the  poKce  information  should 
be  obtained  and  supplied,  but  that  no  action  should  be 
taken  by  him,  but  that  that  should  be  left  to  the  King's 
Proctor,  as  now  P — That  is  so. 

3049.  He  should  get  the  statements  of  witnesses,  if 
he  can  ? — The  King's  Proctor  would  investigate  the 
information,  and  if  he  found  there  was  anything  wrong, 
he  would  give  notice  to  the  registrar  of  the  county 
court  that  he  was  not  to  send  the  case  up  to  be  made 
absolute,  and  the  county  court  registrar  would  then 
send  out  the  necessary  notices  to  the  parties,  and  they 
would  have  to  initiate  proceedings  to  get  it  made 
absolute,  or  would  have  to  drop  it  altogether. 

3050.  If  no  steps  were  taken,  there  would  be  no 
expense,  because  decrees  are  made  absolute  without  the 
parties  being  there,  or  the  necessity  for  anybody 
applying  ? — Tou  must  apply  formally ;   there  must  be 
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somebody  there  to  represent  tlie  parties ;  you   cannot 
have  it  absolutely  without  expense. 

3051.  If  notice  is  given  without  objection,  by  the 
parties,  there  is  no  need  to  appear  ? — That  is  a  matter 
of  divorce  practice,  but  the  Chairman  will  tell  you 
somebody  must  attend  and  ask  for  it.  I  do  not  know 
myself. 

3052.  The  decree  would  be  made  absolute  if  nobody 
appears  in  the  ordinary  course  ? — Very  well. 

3053.  {Sir  George  WTiite.)  Do  you  think  any  con- 
siderable number  of  cases  which  are  now  brought  up 
for  separation  would  be  transfen-ed  to  the  divorce 
court  if  facilities  were  made  easier  on  the  line  you 
suggest  ? — Not  a  great  proportion.  They  would  be  a 
different  class  of  case. 

3054.  [Tha  Archbishop  of  Yorh.)  I  did  not  hear  most 
of  your  evidence.  Do  1  understand  you  are  satisfied 
with  the  administration  of  the  Act  of  1895  by  the 
present  magistrates  ? — 1  believe  that  it  is  well  adminis- 
tered in  the  Newcastle  court,  and  I  have  heard  no 
complaints  of  its  administration  there,  but  I  speak 
under  all  reserve,  because  it  is  not  a  thing  which,  like 
the  last  witness,  1  have  any  knowledge  of  myself. 

3055.  Have  you  a  stipendiary  at  Newcastle  ? — No, 
but  we  have  a  very  good  bench  advised  by  Mr.  Roberts, 
perhaps  it  does  not  convey  much  to  your  Gi-ace,  but 
Mr.  Roberts  is  the  editor  of  Stone's  Justices  Manual, 
which  is  the  leading  work  upon  magistrates  law,  and 
he  is  perhaps  above  the  average  as  adviser  of  the 
Newcastle  bench. 

3056.  I  remember  the  book  well. 

3057.  (Judge  Tindal  Athinson.)  In  reference  to  th 
advocates  coming   to  court,  have   you  a   local  bar  at 
Newcastle  ? — We  have  a  good  local  common  law  bar  at 
Newcastle,  besides  a  small  conveyancing  bar  :  we  have 
a  common  law  bar  of  about  six  members. 

3058.  Would  there  be  any  difficulty  in  these  poor 
cases  in  getting  counsel  to  attend  for  one  guinea, 
supposiag  one  man  with  a  list  of  ten  or  sis  cases  ? — In 
undefended  cases  I  think  they  would  attend  for  one 
guinea. 

3059.  It  would  be  possible  that  one  man  might  get 
three  or  four  cases  ? — That  is  so. 

3060.  With  reference  to  solicitor  advocates  attend- 
ing, I  suppose  the  j.udge  knows  his  solicitor  advocates  ? 
—Yes. 

3061.  And  knows  what  advocate  he  can  trust  and 
what  advocate  he  cannot  tmst  ? — That  is  so. 

3062.  With  reference  to  the  commencing  of  the 
proceeding,  in  your  district  I  suppose  every  town  has  a 
registrar,  a  solicitor  ? — Every  town  has  a  registrar,  but 
in  three  or  four  of  the  smaller  towns  there  is  no  solicitor 
residing  in  the  town  or  its  neighbourhood,  and  therefore 
the  registrar  is  a  Newcastle  sohcitor,  or  Alnwick  sohcitor, 
a  solicitor  residing  outside  that  county  court  town 
district. 

3063.  Has  he  no  office  in  these  towns  ? — Tes. 

3064.  Does  he  not  keep  a  clerk  there  ? — They  are  so 
small  it  does  not  pay  him  to  keep  a  clerk  there. 

3065.  Do  you  know  much  about  the  rest  of  the 
country  ?  Is  it  not  a  fact  that  in  most  of  the  towns  the 
registrar  has  a  branch  office  and  a  small  staff  of  clerks  ? 
— Tes,  but  all  those  places  are  far  more  thickly  popu- 
lated than  the  hill  districts  of  Noi-thumberland. 

2066.  I  think  you  will  agree  with  me  your  circuit 
must  be  rather  an  exception  in  this  respect  ? — Tes. 

3067.  Because  it  may  be  important  to  these  poor 
people  who  have  to  commence  their  proceediugs,  that 
they  should  go  to  the  nearest  registrar's  office  ? — Tes. 

3068.  Because  some  of  them  will  have  to  travel 
many  miles  to  get  to  Newcastle  ? — The  very  poor  people, 
at  least  the  people  who  can  barely  scrape  together  the 
necessary  lOZ.  to  file  their  bankruptcy  petitions,  find  no 
difficulty  in  filing  them  in  Newcastle. 

3069.  As  to  the  town  to  be  settled,  does  it  not 
strike  you  it  would  be  as  well  to  leave  it  to  the  judge  to 
fix  his  own  town  in  a  different  circuit  to  try  these 
divorce  cases  ? — It  might  be  so. 

3070.  He  would  be  familiar  with  the  district  and 
the  means  of  access  to  the  different  towns  ? — And  the 
facilities  for  the  interlocutory  work.  That  is  an 
important  part  judges  very  often  overlook. 


3071.  Would  you  leave  it  to  each  judge  to  fix  his 
ovra  town  at  his  own  discretion  ? — I  have  no  objection 
to  that. 

3072.  Supposing  that  the  separation  order  were 
limited  in  the  first  instance  to  a  certain  period  of  time, 
would  it  ovei-whekti  the  county  court  with  work, 
supposing  those  orders  which  required  confirmation 
were  taken  to  the  county  court.  Take  a  separation 
order  for  six  months  P — It  is  beyond  my  province,  but 
I  do  not  see  the  use  of  limiting  a  separation  order  to  a 
fixed  time,  because  the  parties  can  come  together  again 
whenever  they  choose  ;  therefore,  there  is  no  object  in 
limiting  them  to  a  fixed  time,  that  I  can  see. 

3073.  Might  it  not  induce  them  to  come  together 
again  if  the  husband  knew  that  there  would  probably 
be  a  permanent  order  on  the  application  from  the  wife 
at  the  county  court  F — That  might  be  so. 

3074.  As  regards  the  staff  and  clerical  assistance, 
that  would  be  met  by  the  increased  fees  obtained  by 
the  court  in  the  divorce  cases  ? — No,  not  in  cases  where 
the  registrar  is  paid  by  a  salary.  I  am  paid  a  fixed 
salary.  When  the  Workmen's  Compensation  Act  came 
into  force  or  at  least  the  last  Workmen's  Compensa- 
tion Act,  some  fees  were  provided  for  registrars  for 
the  additional  work.  The  Treasury  took  those  fees,  but 
they  did  not  raise  my  salary,  and  they  did  not  give  me 
any  further  assistance. 

3075.  I  am  refeiTing  to  this.  The  Treasury  would 
get  the  fees  on  the  divorce  cases  ? — They  would,  but 
my  impression  is  that  the  fee  would  not  be  in  propor- 
tion to  the  additional  responsibility  of  the  work  that 
would  be  done. 

3076.  The  Treasury  would  not  be  in  a  position  for 
the  increased  fee  to  give  increased  clerical  assistance  ? 
— Not  to  the  necessary  extent. 

3077.  Ton  think  not  ?— No. 

3078.  Do  you  agree  that  there  are  many  cases  in 
which  a  woman  is  entitled  to  a  divorce  against  a  man 
who  is  guilty  of  the  grossest  immorality  and  the  most 
infamous  conduct,  and  it  is  degrading  to  his  children  to 
be  under  his  charge,  and  there  is  no  power  to  get  them 
removed  from  his  custody  by  a  county  court  judge  ?  Is 
not  that  the  fact  ? — Tes. 

3079.  Supposing  you  could  initiate  divorce  proceed- 
ings in  a  county  court,  then  an  immediate  application 
could  be  made  to  the  judge  for  the  removal  of  those 
children  from  that  contaminating  influence  ?  —  That 
is  so. 

3080.  Does  not  that  speak  very  strongly  for  the 
necessity  of  some  such  jurisdiction  being  confen-ed 
upon  the  county  court  ? — That  was  my  first,  or  nearly 
my  first,  argument  in  favour  of  the  county  court  as 
against  assizes,  that  you  would  not  only  have  to  deal 
with^  the  case  upon  the  day  of  hearing,  but  have  to 
provide  for  the  custody  of  the  children  in  many  cases 
as  a  preliminary  step,  or  an  interlocutory  proceeding 
after  the  proceedings  are  initiated,  and  I  agree  with 
you  that  that  is  a  strong  argument  in  favour  of  the 
county  court  being  the  right  tribunal. 

3081.  A  judge,  without  any  expense  to  the  parties, 
is  always  accessible  to  them  ? — He  is  not  daily  accessible. 
He  is  accessible  to  them  on  notice.  He  has  his  other 
courts. 

3082.  {Mr.  Brierley.)  Do  I  understand  that  what 
you  are  in  favour  of  is  that  the  courts  of  summary 
jurisdiction  and  the  county  com-ts  should  exercise  a 
concurrent  jurisdiction  in  these  matters? — No,  not 
strictly  so. 

3083.  In  this  way:  if  the  complainant  desires  the 
relief  which  the  court  of  summary  jurisdiction  can 
grant  her,  she  should  go  there.  If  she  desires  divorce 
and  can  substantiate  grounds  to  entitle  her  to  it,  she 
should  go  to  the  county  court  ? — That  is  so. 

3084.  The  two  courts  should  remain  side  by  side  ? 
— Tes,  that  is  so. 

3085.  Ton  think  that  is  really  necessary  because 
there  is  a  certain  class  of  cases  which  county  courts 
could  not  deal  with  readily  ? — That  is  my  opinion. 

3086  Tou  are  not  quite  accurate  when  you  say  the 
offices  of  district  registrar  and  comity  court  registrar 
are  always  held  by  the  same  person  ? — ^I  should  have 
said  "  generally,"  no  doubt. 


MINUTES    OF    EVIDENCE. 


137 


2  March  1910.] 


Mr.  F.  W.  Dbndy. 


iContinued. 


3087.  In  Livei-pool,  Manchester,  and  Preston  I  think 
you  will  find  they  are  not  ? — Liverpool  and  Manchester 
are  exceptional. 

3088.  {Judge  Tindal  Atkinson.)  Ipswich  is  an  excep- 
tion ? — I  do  not  think  I  said  it  was  always  so. 

3089.  {Mr.  Brierley.)  I  think  yon  did  ? — Then  I  was 
incorrect. 

3090.  It  is  only  to  get  the  matter  accui-ate. 

3091.  {Chairman.)  Judge  Tindal  Atkinson  asked  you 
about  the  knowledge  the  county  court  judges  have  of 
their  solicitor  advocates  ? — Yes. 

3092.  Is  that  an  important  matter  ? — Tes. 

3093.  Will  you  explain  what  you  mean  by  it? — 
I  mean  to  say  this,  that  to  some  extent  even,  if  I  may 
be  allowed  to  say  so,  amongst  counsel,  and  perhaps  to 
a  rather  larger  extent  amongst  solicitors,  there  is  a 
difference  in  the  way  of  their  putting  things,  and  pf 
the  extent  to  which  the  court  trusts  them. 

3094.  Would  the  county  court  judge,  in  your  view, 
be  in  a  better  position  to  deal  with  matters  from  that 
point  of  view,  if  he  knew  his  district  and  the  men, 
i,han  the  judge  who  it  was  suggested  might  go  round 
the  whole  of  England  ? — Cei-tainly.  The  judge  on  the 
spot  knows  who  is  telling  him  a  fact  or  suggesting  a 
line  of  action  much  better  than  a  stranger  will  do. 


3095.  Do  you  regard  that  as  of  sufficient  importance 
to  differentiate,  if  that  was  the  only  differentiation, 
between  the  county  court  judge  and  the  High  Court 
judge  ? — No,  not  in  itself ;  but  I  think  it  is  a  strong 
element.  Arising  out  of  that,  if  I  may,  I  would  say 
there  was  a  suggestion  made  by  Mr.  Justice  Bargruve 
Deane  that  the  registrars  of  probate  courts  could  take 
these  proceedings  in  probate  centres.  I  do  not  know 
whether  that  is  seriously  entertained,  but  I  should  like 
to  point  out,  although  it  is  possibly  known  to  the 
Commission,  that  those  registrars  under  the  Probate 
Act  of  1858  need  only  be  clerks  of  five  years'  standing 
in  the  general  probate  registry.  They  are  men  who  are 
not  qualified,  and  they  are  men  who  have,  when  they 
are  promoted  to  these  district  reglstrarships,  an  exceed- 
ingly easy  berth  and  exceedingly  limited  opportunities 
of  knovidng  the  public  that  resides  around  them,  and, 
if  you  will  allow  me  to  say  so,  they  would  be  the  most 
imiit  persons  to  have  the  conduct  of  local  interlocutory 
proceedings  in  divorce  cases. 

3096.  Tou  mean  they  only  know  about  probate 
matters,  and  have  no  other  experience  ? — They  have 
no  other  experience,  and  do  not  come  in  contact  with 
the  suiTounding  population. 


Mr.  William  Gebgson  called  and  exammed. 


3097.  {Chairman.)  Tou  are  a  solicitor  ? — Tes,  I  am. 

3098.  Tou  have  been  for  28  years  registrar  of  the 
county  court  of  Essex,  held  at  Southend  ? — Tes. 

3099.  There  is  a  lot  of  business  done  there.  I  see 
the  number  of  summonses  issued  for  1909  is  3,238,  and 
that  the  court  sat  on  35  days  ? — Tes. 

3100.  Tou  have  only  ordinary  jurisdiction,  and  not 
either  bankruptcy  winding-up,  or  Admiralty  ?  —  The 
court  has  only  ordinary  jurisdiction. 

3101.  Have  you  considered  the  question  of  conferring 
on  county  courts  jurisdiction  in  matrimonial  causes 
having  regard  to  the  practicability  of  working  the 
matter  in  the  coxinty  court  ? — Tes,  I  have. 

3102.  Will  you  tell  us  your  view  ? — With  the  excep- 
tion of  the  small  qualification  which  I  have  mentioned 
in  the  proof  I  have  sent  in,  I  see  no  objection  to 
conferring  divorce  jurisdiction  upon  county  coui-ts,  the 
exception  beiug  that  I  would  except  some  of  the  very 
small  courts,  but  I  would  williugly  leave  it  to  the 
discretion  of  the  judge  of  the  circuit. 

3103.  So  that  he  could  select  the  courts  ? — I  would 
icave  it  to  the  judge  to  select  the  courts  he  thought 
it  desirable  the  jurisdiction  should  be  exercised  in. 

3104.  Would  you  permit  his  going  to  the  small 
ones  to  try  the  causes  at  his  discretion  ? — That  might 
be  so.  I  do  not  know  that  there  is  much  in  that. 
In  the  county  in  which  I  live  there  are  many  courts, 
scattered  all  over  the  county ;  and  I  think  it  would  be 
preferable  that  the  hearing  of  these  cases  should  be 
in  the  court  in  which  the  proceedings  are  entered. 

3105.  Some  of  these  courts  might  be  a  considerable 
distance  for  the  parties? — It  might  be  so,  but  that 
depends  upon  the  discretion  which  the  judge  exercises 
in  fixing  the  courts. 

3106.  In  which  courts  he  would  allow  it  to  be  done  P 
—Tes. 

3107.  The  experience  of  the  registrars  and  staff  at 
the  larger  courts  is  naturally  greater  than  at  the 
smaller  courts  ? — It  is  manifest  it  must  be  so. 

3108.  A  similar  principle  of  selection  was  applied 
by  section  5  of  the  County  Courts  Act,  1903,  which 
allowed  the  extended  jurisdiction  ? — That  is  so.  It  is 
left  to  the  judge. 

3109.  To  select  ?— Tes. 

3110.  In  your  view  could  the  business  work  of 
these  causes  be  properly  transacted  in  the  county  court 
oflices  ? — I  do  not  see  any  reason  why  it  could  not  be 
properly  transacted. 

3111.  Would  your  bailiffs  be  of  use  in  these  matters  ? 

I  think  so.    We  have  good  bailiffs,  men  of  thoroughly 

good   character,    who   could   be   relied  upon  for    the 
taformation  they  give. 

3112.  To  find  out  all  about  people  ? — Tes. 


3113.  The  extension  of  the  jurisdiction,  if  given  to 
the  county  court,  you  would  confine  to  persons  of 
limited  means  ? — I  think  so.  I  think  it  was  never 
intended  that  the  more  wealthy  classes  should  make 
use  of  county  courts,  or  perhaps  a  secluded  county 
coui-t,  to  bring  their  cases  in,  and  I  would  limit  it  to 
those  of  limited  means. 

3114.  Tou  have  not  suggested  a  limit.  Assuming 
one  was  fixed  upon,  would  you  permit  of  the  judge  in 
your  view  having  power  to  grant  the  right  to  sue  in 
cases  beyond  the  limit  ? — My  view  was,  that  I  would 
give  unlimited  right  without  leave  to  those  under  a 
certain  limited  income.  There  should  be  another 
stratum  of  society  in  which  it  should  be  for  the  judge 
to  say  whether  the  case  should  go  to  the  county  court 
or  not. 

3115.  Have  you  thought  it  out  sufficiently  to  make 
a  suggestion  as  to  what  the  fixed  limit  should  be  ? 
— So  far  as  my  own  neighbourhood  is  concerned,  I  am 
inclined  to  say  about  21.  a,  week  for  the  lower  limit. 

3116.  For  the  joint  income  or  the  income  of  one  ? 
— There  is  not  much  in  my  neighbourhood  of  joint 
income.     It  is  principally  the  husband's  income. 

3117.  Do  you  consider  it  would  be  desirable  in  the 
county  court  that  periodical  days  and  times  shoiild  be 
fixed  for  the  hearing  ? — Tes,  I  think  it  is  desirable. 

3118.  To  deal  with  interlocutory  matters,  the 
custody  of  children  and  so  on  ? — I  think  so,  and  for 
the  hearing  as  well  of  the  cases. 

3119.  Do  you  think  that  could  be  as  well  done  by 
a  judge  of  the  High  Court  moving  round,  as  by  a  county 
court  judge  ? — It  appears  to  me  to  be  impracticable  for 
it  to  be  done  by  a  High  Court  judge  moving  round. 

3120.  The  next  point  is  with  regard  to  separation 
orders.  Have  you  had  any  experience  which  enables 
you  to  give  us  a  considered  view  as  to  the  county 
com-ts  taking  the  jurisdiction  of  the  magistrates  ? — I 
have  no  personal  experience  myself.  There  are  very 
few  separation  orders  in  my  district,  but  I  know  of 
some,  and  although  I  do  not  practice  befo'"^  the  magis- 
trates, a  member  of  my  firm  does,  and  .1.  hr-.ve  heard  of 
others.  They  are  few,  but  for  the  reasons  I  have  given 
I  think  there  should  be  a  unification  of  the  juiisdiction 
in  these  matrimonial  causes  so  as  to  bring  the  separation 
orders  before  the  same  court  as  divorce. 

3121.  Do  you  mean  that  the  county  court  should 
take  the  whole  of  it  ? — Tes,  take  them  away  from  the 
justices  for  this  reason.  I  agree  with  Mr.  Pickstone 
that  in  many  cases  the  decisions  of  the  ordinary  bench 
of  j  ustices,  where  there  is  no  stipendiary  and  no  legally 
trained  mind  amongst  them,  are  not  satisfactory, 
especially  where  there  is  a  rota ;  people  deliberately 
choose  the  rota  they  think  most  suitable  for  their 
purpose. 
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3122.  Are  you  speaking  from  personal  experience  ? 
— No,  I  have  no  personal  experience  of  these  separation 
orders. 

3123.  Ton  say  in  your  district  in  1908  one  separa- 
tion order  was  refused  and  one  granted,  and  in  1909 
that  two  orders  were  refused  and  seven  were  granted  ? 
—That  is  the  information  I  have  from  the  clerk  to  the 
justices. 

8121..  Is  that  for  the  whole  of  Southend  ? — Southend 
and  the  neighbouring  agricultm-al  district. 

3125.  What  is  the  population? — At  the  present 
time  it  is  about  90,000. 

3126.  So  that  you  would  not  anticipate,  if  jurisdic- 
tion were  conferred  on  the  county  courts,  that  there 
would  be  much  work  to  do  ? — I  should  think  very  little 
indeed. 

8127.  You  are  also  superintendent  registrar  of 
births,  deaths,  and  marriages  for  the  Bochford  Union  ? 
— Tes. 

3128.  Ton  have  given  some  statistics  about  those 
matters,  but  how  do  they  bear  upon  the  question  that 
we  are  considering  here? — I  am  not  sure  that  it  is 
germane  to  the  question,  but  it  may  be  of  interest,  as 
dealing  with  the  question  of  divorce  generally,  as  to 
the  original  form  of  man-iage  of  the  parties  whose 
divorce  is  sought. 

3129.  Do  the  statistics  show  what  the  form  of 
man-iage  has  been  where  have  been  divorce  cases  ? — 
No.  It  may  be  a  personal  predilection  of  mine  upon 
the  matter,  and  1  do  not  wish  to  press  it  upon  you 
if  you  think  it  of  no  interest. 

3130.  It  might  be  useful  if  it  showed  anything,  but 
as  far  as  I  follow  you  have  no  means  of  ascertaining 
the  foi-m  of  marriage  of  the  parties  where  there  are 
applications  for  separations,  and  as  to  whether  they 
were  refused  or  granted  ? — No,  I  only  give  the  fact  that 
here  are  a  number  of  marriages  which  I  have  termed 
godless  in  distinction  from  those  which  have  a  religious 
service  of  some  sort. 

3181.  Tou  do  not  go  on  to  show  that  that  has  any 
connection  with  separation  orders  ? — No,  I  do  not  think 
you  can  draw  anything  from  it. 

(Chairman.)  Unless  we  can  draw  something  from 
it,  I  do  not  think  it  is  any  use  going  into  it  in  detail. 

3182.  (Mr.  Brierley.)  Wliat  class  of  population  is 
yom-s  ? — It  is  a  residential  class — boarding  houses, 
lodging  houses,  and  city  men  mostly. 

3138.  People  who  come  up  to  London  every  day  ? — 
Tes,  thousands  travel  to  London  and  back  every  day. 

8134.  It  is  not  a  working-class  population  at  all  ? 
— No. 

3135.  It    is    singularly  happy   as   fai- 
disputes  are  concerned  ? — Yes. 

3186.  The  separation  cases  at  present  are  so  few 
in  number  that  you  natm-aUy  would  not  anticipate 
much  increase  in  business  ? — I  anticipate  no  increase 
of  btisiness  from  it  in  my  district,  I 

3187.  It  is  hardly  the  sort  of  population  that  gives 
rise  to  these  cases  as  a  i-ule  ? — I  can  only  say  it  does 
not  as  a  matter  of  fact. 

3188  (Judgn  Tiudal  AtJcinson.)  There  is  an  agri- 
cultural pai-t  of  the  Southend  district  ? — Tes,  a  large 
agricultural  part. 

8189.  I  do  not  know  how  far  the  districts  extf;nd 
from  Southend.  What  is  the  fai-thest  limit  ? — 10  to 
12  miles. 

8140.  If  there  were  657  man-iages  in  1909,  and 
2  per  cent  of  that  number  represented  the  divorce 
cases,  it  would  not  overwhelm  the  county  coiut  in  a 
year  ? — No,  it  is  next  to  nothing.  It  is  2  per  cent,  of 
the  marriages  for  some  years  back. 

(Chairman.)  Wliere  does  the  2  per  cent,  come  from  ? 

(Judge  Tindal  Atkinson.)  There  are  557  mairiages 
in  the  yeai-,  and  I  am  taking  2  per  cent  of  those. 

(Chairman.)  Yes,  but  where  does  the  2  per  cent, 
come  from  ? 

(Judge  Tindal  Atkinson.)  I  suppose  there  would  not 
be  more  than  2  per  cent,  of  the  people  apply  for 
divorces  ? 

(Chairman.)  Where  do  you  get  the  supposition 
from  ? 

(Judge  Tindal  AtTeinson.)  I  do  not  know  whether 
the  figui-e  has  been  actually  given  in  the  Commission, 


as   maiTiage 


but  I  believe  that  the  actual  number  of  divorces  to 
marriages  at  present  in  this  country  is  imder  5 
in  1,000. 

(Chairman,)  We  know  the  number  of  divorces. 
It  is  about  700.     What  is  the  number  of  marriages. 

(Judge  Tindal  Atkinson.)  I  do  not  know  whether  we 
have  the  figure. 

(Chairman.)  We  will  look  that  up. 

3141.  (Judge  Tindal  Atkinson.)  Do  you  agree  with 
the  evidence  of  the  last  witness  as  to  the  imperative 
necessity  of  the  county  court  judge  having  the  order 
or  custody  of  children  in  cases  where  divorces  are 
commenced  ? — I  should  say  distinctly.  I  have  had  no 
practice  in  divorce,  and  cannot  speak  from  my  own 
personal  experience. 

3142.  (Sir  Lewis  Dibdin.)  In  your  district  you  have 
no>jurisdiction  in  bankruptcy,  winding-up,  or  Admiralty? 
— None. 

8143.  Do  you  agree  with  the  opinion  of  the  last 
witness,  that  in  a  case  like  yours  your  district  ought 
not  to  have  jurisdiction  in  divorce? — We  are  within 
40  miles  of  London,  and  it  is  not  a  long  way  off ;  I  do 
not  know  that  there  is  any  great  need  for  having  the 
local  jurisdiction,  because  we  are  so  close  to  London. 

3144.  As  far  as  your  district  is  concerned  there  is 
no  demand  for  a  local  court  ? — No,  but  the  question 
of  expense  is  the  same. 

8145.  So  far  as  you  are  concerned  it  is  a  purely 
academical  question  ? — Because  we  have  so  few  cases, 
it  is  almost  academical. 

8146.  (Sir  George  White.)  What  is  the  population 
of  Southend  itself,  the  town  ? — The  population  of  the 
borough  is  about  70,000. 

3147.  Practically  that  covers  your  whole  popu- 
lation ? — It  is  the  major  part.  The  other  20,000  are 
in  the  sun-ounding  agricultural  part. 

8148.  (The  Archbishop  of  York.)  1  think  you  said 
your  population  in  Southend  was  very  largely  lodging- 
house  keepers  and  persons  who  cater  for  the  population 
of  London  which  goes  to  Southend  for  recreation  ? — 
Not  quite  so.  It  is  partly  so,  but  there  ai-e  a  great 
many  people  who  have  their  own  business  in  London, 
brit  live  in  Southend  and  go  up  and  down  to  London 
every  day. 

3149.  In  your  population,  as  far  as  you  can  judge, 
there  is  very  little  demand  for  divorce  ? — I  cannot  say. 
I  can  hardly  judge.  At  present  I  know  of  no  demand. 
The  cases  I  know  of  in  which  a  divorce  takes  place  in 
otu-  town  are  very  few,  not  five  per  annum. 

(Chairman.)  1  see  from  Table  5,  which,  I  think, 
Judge  Tindal  Atkinson  was  referring  to,  that  it  is 
5  per  10,000  of  the  man-iage  population  of  1901, 
but  that  does  not  show  the  number  in  proportion  to  the 
man-iages  per  annum. 

3150.  (Mr.  Bufus  Isaacs.)  You  know  that  the 
custody  of  the  childi-en  is  a  vital  and  important  matter 
in  the  jui-isdiction  of  the  divorce  division  ? — Yes,  I  do. 

3151.  And  also  that  what  the  court  has  to  consider 
is  the  interest  of  the  childi-en  ? — Yes. 

8152.  In  dealing  with  these  poor  people's  cases,  do 
you  thmk  it  would  be  of  importance  that  the  judge 
who  has  t(  >  deal  with  this  matter  should  know  the  local 
conditions  and  circumstances  ?— I  think  it  is  most 
desirable  that  he  should  know  the  general  conditions 
of  the  neighbom-hood  and  of  the  people  he  is  dea,lin<' 
with.  " 

8153.  And,  in  determining  what  is  in  the  best 
mterest  of  the  children,  if  he  knows  the  local  conditions 
and  circumstances,  he  is  in  the  best  position  to  deter- 
mme  what  is  to  the  advantage  of  the  childi-en  ?— Tes, 
better  than  a  stranger. 

3154.  And  better  than  a  judge  of  assize  ?— Yes.     • 

3155.  Who  could  only  get  it  from  such  evidence  as 
was  brought  before  him  ?— I  tliink  that  the  local  know- 
ledge woiild  be  of  great  importance. 

8156.  In  the  poor  cases  there  would  be  the  difficulty 
of  callmg  a  number  of  witnesses  if  there  is  any  conflict 
m  a  matter  of  that  kind,  but,  generally  speaking,  the 
county  coui-t  judge  who  is  familiar  with  the  district 
would  be  in  the  best  position  to  determine  what  was  to 
the  advantage  of  the  children  ?— I  think  so.  That  is 
my  opinion. 
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Mr.  Htjbbet  Gotjgh  called  and  examined. 


3157.  (Chairman.)  Ton  arc  county  court  registrar 
of  Edmonton  ? — That  is  so. 

3158.  You  are  a  solicitor,  but  you  have  retired  from 
general  practice,  and  are  living  at  Enfield  ? — Yes. 

3159.  Have  you  held  the  office  of  registrar  at 
Edmonton  since  1002  ? — Yes. 

3160.  Have  you  also  held  since  1875  the  ofiioe  of 
clerk  to  the  justices  of  the  Edmonton  division  of 
Middlesex  ? — Yes. 

3161.  Have  you  experience  on  both  the  civil  and 
criminal  side  r' — -Yes. 

3162.  With  regard  to  your  experience  connected 
with  separation  orders,  does  that  extend  beyond 
Edmonton,  or  is  it  confined  to  Edmonton  ? — It  is 
quite  confined  to  Edmonton. 

3163.  What  is  the  population  you  have  to  deal 
vpith  ? — It  is  approximately  315,000. 

3164.  Is  there  a  large  proportion  of  the  laboui-ing 
classes  ? — There  is  a  very  large  proportion  of  the 
labotiring  classes. 

3165.  Have  you  formed  any  definite  opinion  as  to 
the  jurisdiction  of  the  magistrates  to  make  separation 
orders  being  kept  with  them  or  being  transf  eiTcd  to 
the  county  court  ? — 1  think  decidedly  it  would  be 
an  improvement  if  it  were  transfen-ed  to  the  county 
court,  but  an  additional  reason  would  be  if  the  county 
coui-t  had  also  the  divorce  jurisdiction. 

3166.  Before  we  get  to  that,  I  think  you  see  both 
these  jurisdictions  at  work,  as  I  understand  ? — Yes. 

3167.  You  see  the  justices  at  work,  that  is,  not  the 
stipendiary  ? — No. 

3168.  And  the  county  court  ? — ^Yes. 

3169.  You  think  it  would  be  desirable  to  transfer 
the  separation  orders  to  the  county  court? — 1  do 
think  so. 

3170.  Would  you  give  us  your  reasons  ? — First,  on 
account  of  the  subject  matter,  which  I  think  more 
properly  belongs  to  a  civil  court  than  to  a  court  which 
is  mainly  a  criminal  court ;  and  next  on  account  of  the 
importance  of  establishing  an  even  standard  of  treat- 
ment and  interpretation  of  the  grounds  upon  which 
such  orders  should  be  made. 

3171.  Do  you  think  that  would  be  more  likely  to 
occur  with  a  county  court  than  with  varying  justices  ? 
— 1  think  so. 

3172.  How  many  justices  sit  in  your  division? — 
About  40  take  part  from  time  to  time  in  the  actual 
work  of  the  division. 

3173.  Are  any  of  those  lawyers  ? — Yes,  a  few  are 
lawyers,  but  very  few. 

3174.  Do  you  think  that  it  would  tend  to  imif  ormity 
to  have  the  county  court  acting  instead  of  a  number  of 
justices  ? — Yes,  because  as  things  stand  at  present 
there  are  seven  centres  from  which  orders  might  be 
made  iu  this  division,  separate  from  each  other.  The 
system  is  this :  the  justices  meet  weekly  at  three 
different  court-houses,  and  having  met  they  split  them- 
selves into  two  or  thi-ee  courts,  as  the  case  may  be,  so 
that  there  are,  roughly  speaking,  seven  courts,  any  of 
which  might  exercise  this  jurisdiction,  and  that  is  in 
one  division,  Corresponding  roughly  with  one  of  the 
districts  of  the  county  court  circuit. 

3175.  It  would  reduce  the  number  of  those  whose 
views  might  vary  ? — Yes. 

3176.  And  very  largely  reduce  it  if  one  takes  the 
place  of  40  ?— Yes. 

3177.  We  have  had  it  said  this  morning  by 
Mr.  Pickstone  that  business  was  apt  to  be  rushed  in 
the  justices  court  in  this  class  of  case? — I  do  not 
agree  with  him.  I  think  the  law  has  been,  within  my 
experience,  well  administered,  but  I  think  the  risk  of 
diversity  is  always  present. 

3178.  You  tnow  the  various  grounds  upon  which 
orders  may  be  granted  ? — Yes. 

3179.  You  have  said  you  think  that  a  transfer  to  the 
county  court  would  ensirre  greater  uniformity.  Would 
that,  in  your  opinion,  be  desirable  if  the  coimty  court 
had  jurisdiction  in  divorce  ? — Yes,  because  all  kinds 
of  matrimonial  causes  would  be  domiciled  in  the 
same  court.  I  was  thinking  of  this.  Very  often, 
on  an  application   for   a    separation   order,  there    is 


also  ground  for  a  divorce  which  is  ignored  because  it 
is  not  material,  whereas  if  the  county  court  had 
jurisdiction  then  the  application  would  be  made  there, 
and  it  might  be  that,  although  proof  was  not  complete 
on  the  question  of  divorce,  there  might  be  ample  proof 
of  the  other  grounds,  and  the  parties  might  get 
separation. 

3180.  Would  your  view  be,  if  the  county  courts  had 
jxuisdiction,  that  it  should  be  limited  to  deal  with 
pai-ties  whose  means  required  a  cheaper  form  ? — I 
think  it  should  be  limited. 

3181.  Would  you  think  it  advisable,  from  your 
experience  of  the  magistrates,  or  even  of  the  county 
court,  if  it  took  the  separation  orders,  that  there 
should  be  power  to  make  the  order  for  a  time,  instead 
of  making  it  permanent  ? — I  do  not  see  any  objection 
to  such  a  method,  but  I  do  not  expect  great  results 
would  follow  from  it.  I  think  that  people  do  at  present 
very  freely  put  an  end  to  their  ovm  separation  orders. 
What  kind  of  status  would  the  parties  have  when  the 
temporary  separation  order  had  run  out  and  no 
application  was  made  ? 

3182.  If  I  follow  the  suggestion,  they  would  have 
to  make  a  fresh  application  if  they  desired  the 
separation  order  to  continue  ? — But  the  tendency  is,  1 
think,  to  do  as  little  as  possible  among  the  people  of 
whom  we  are  thinking,  and  it  would  be  very  likely 
allowed  to  slide. 

3183.  Assuming  that  there  is  a  retention  by  the 
magistrates,  would  you  confine  that  to  any  particular 
form  of  complaint  ? — I  think  for  those  cases  that  are 
urgent,  such  as  where  a  conviction  has  occurred  for 
an  aggi-avated  assault,  or  a  conviction  on  indictment 
for  assatdt,  that  a  temporary  separation  should  be 
annexed  to  the  conviction,  form  part  of  it. 

3184.  That  would  be  done  by  the  magistrates  ? — 
Yes,  or  quarter  sessions  or  assizes,  as  the  case  may  be. 
That  should  be  limited  to  a  time,  and  the  peiinanent 
order  should  be  applied  for  in  the  county  court  while 
the  first  order  is  running. 

3185.  That  is  what  I  was  putting  to  you  before. 
You  think  in  that  case  the  assault  might  not  be 
repeated,  and  a  limited  time  would  enable  the  effect 
to  go  on  ? — I  do  not  think  1  have  made  myseK  quite 
clear.  I  would  give  the  power  of  making  the  limited 
order  only  in  those  cases  where  an  actual  assault  of  a 
serious  character  has  taken  place. 

3186.  Then,  if  it  was  desired  to  make  it  permanent, 
there  would  have  to  be  a  subsequent  application  to  the 
county  court  ? — Yes.  With  regard  to  the  other  class 
of  orders  which  arise  oiit  of  cases  of  less  urgency,  I  am 
speaking  of  desertion  and  persistent  cruelty,  they 
are  not  so  urgent  in  point  of  time,  and  the  applications 
may  very  well  be  made  to  the  county  court  in  the  first 
instance.  I  do  not  think  much  result  would  ensue 
if  they  were  temporary. 

3187.  There  is  one  other  point  which  you  mention 
here,  but  it  is  only  a  point  of  practice  as  to  the  form 
of  the  claim.  The  point  of  that  is  that  it  should  be 
as  simple  as  possible  ? — Yes,  it  is  one  of  the  difficulties 
that  the  justices'  courts  have  to  contend  with  at  the 
present  time,  to  know  what  the  issue  is. 

3188.  What  do  you  say  as  to  the  power  to  commit 
being  retained,  to  commit  where  the  order  is  for  an 
allowance  which  is  not  paid  ? — I  think  it  ought  to  be 
retained. 

3189.  {Mr.  Spender.)  You  are  in  favour  of  one 
jiirisdiction  of  the  county  court  for  separation  orders 
in  matrimonial  cases  and  divorce  and  decrees,  subject 
to  emergency  procedure  by  the  magistrates  ? — Yes. 

3190.  And  that  would  be  temporary  ? — Yes. 

3191.  Would  that  go  automatically  ? — It  would  not 
go  automatically.  I  do  not  say  it  should  necessarily  be 
the  consequence  of  conviction,  but  if  the  judge  who 
passed  sentence  thought  it  should  be  done  he  would 
make  the  order  then  and  there  upon  the  conviction, 
The  conviction  itself  is  the  ground  for  separation  in 
such  cases. 

3192.  You  would  leave  the  parties  to  carry  it 
further  if  they  chose? — Yes. 
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3193.  Tou  would  not  make  it  automatic.  They 
would  not  necessarily  be  revised  by  tbe  county  court  ? 

— No,  you  leave  them  to  apply. 

3194.  When  you  say  that  the  order  of  the  county 
court  should  be  made,  you  mean  that  the  proceeding 
should  be  staited  on  application  in  writing  ? — Yes,  at 
present  the  procedure,  I  think,  is  imperfect,  because  it 
fiimply  states,  for  instance,  "  Has  been  guilty  of  per- 
sistent cruelty,"  without  informing  the  defendant  of 
what  is  going  to  be  proved.  It  is  only  the  procedure, 
but  1  think  it  is  defective. 

3195.  In  the  case  of  the  emergency  order  in  the 
police-court,  if  the  parties  did  not  take  it  further,  that 
order  would  simply  lapse  ? — Yes. 

3196.  {Chairman.)  I  find  that  I  have  omitted  a 
page  of  your  proof.  Will  you  deal  with  the  question 
of  costs.  Have  you  taken  out  an  estimate  of  the  cost 
of  proceedings  in  the  High  Court  in  a  simple  case  ? — 
Yes,  I  have  seen  one,  but  I  have  only  seen  what  the 
bill  itself  discloses.  It  is  not  an  undefended  case.  It 
is  a  defended  case  which  presented  no  difficulties. 

3197.  Have  you  the  bill  here  ? — I  have. 

3198.  Do  you  object  to  leaving  that  with  us  ? — Not 
in  the  least. 

3199.  Is  that  for  a  decree  for  divorce  ? — That  is  for 
a  divorce. 

3200.  There  was  no  special  difficulty  in  that  case  ? 
— -They  are  the  petitioner's  costs,  the  petitioner  being 
the  wife. 

3201.  How  many  witnesses  were  there  ? — Seven 
witnesses,  including  a  detective  witness. 

3202.  Where  did  it  come  from  ? — It  must  have 
been  in  or  about  the  neighbourhood  of  London,  because 
there  are  no  travelling  expenses. 

3203.  You  put  down  charges  46L  2s.  lOd.,  dis- 
bursements 40Z.  5s.  lOd.,  which  makes  861.  7s.  IQd.  as 
the  cost  ? — That  is  so. 

3204.  If  you  will  leave  that  bill  we  can  look  at  it. 
Have  you  taxed  that  same  bill  on  the  present  county 
court  scale  ? — Yes. 

3205.  What  do  you  make  that  out  at? — There  is  a 
sUght  error  in  the  figures  I  have  supplied.  They  were 
transposed  vrrongly.  The  charges  are  25Z.  3s.  2d.,  and 
the  disbursements  23L  3s.  Id.,  making  4-81.  6s.  3d. 
in  all. 

3206.  That  is  on  the  present  scale  of  costs.  Judge 
Tindal  Atkinson  will  know  what  I  am  talking  about. 
There  are  three  scales  ? — This  is  on  scale  B,  the  one 
which  caiTies  ordinary  matters  up  to  50Z.  I  have 
analysed  those  disbursements  further.  In  the  High 
Ooiu-t  there  were  court,  fees  lOL  Os.  3d.,  counsel's  fees 
121.  8s.  6d.,  and  witnesses  and  other  expenses  17Z.  17s.  Id., 
constituting  a  total  of  40L  5s.  lOd.  I  estimate  in  the 
county  coui-t  the  court  fees  would  have  been  51.  9s.  6d., 
counsel's  fees  61.  18s.  6d.,  and  witnesses'  expenses  and 
other  expenses  101.  15s.  Id.  That  is  including  the 
detective  witness  who  was,  in  point  of  fact,  allowed 
5  guineas  in  the  High  Court,  and  I  presume  he  would 
have  been  allowed  as  an  expert  witness  a  qualifying 
fee,  and  I  allowed  5  guineas  there  also. 

3207.  One  of  these  charges  is  461.,  and  the  other 
25Z.  Are  those  solicitors'  charges  ? — Those  are 
solicitors'  charges. 

3208.  The  result  is  to  show  that  on  the  present 
scale  of  costs  it  would  be  slightly  over  one-half  p — That 
is  assuming  there  was  no  simplification  of  procedure, 
that  the  ijroceedings  were  identical. 

3209.  That  is  on  the  present  system  of  procedui-e 
taxed  on  the  county  court  scale  ? — Yes. 

3210.  If  that  was  simplified  further  ?— If  the 
procedure  were  simplified  the  costs  would  be  dimi- 
nished. 

3211.  It  only  gi^es  to  show  it  is  much  less  expen- 
sive, after  all  ? — 1  think,  perhaps,  this  might  interest 
the  Commission.  I  have  one  or  two  statistics  here 
about  the  number  of  separation  orders  made  in  the 
Edmonton  division  in  a  year. 

321 2.  In  your  division  ? — Yes.  It  shows  the  pro- 
portion of  orders  to  applications.  There  were  80 
summonses  isstied  upon  which  44  orders  were  made, 
and  36  dismissed  on  various  grounds,  20  for  want  of 
prosecution,  22  for  want  of  being  properly  served,  and 
on  the   merits  14.     The  grounds  on  which  the  sum- 


monses issued  were,  in  32  oases,  desertion,  in  39  oases 
cruelty,  in  3  neglect  to  maintain,  and  in  6  habitual 
drunkenness. 

{Mr.  Rufus  Isaacs.)  They  do  not  tally. 

{Chairman.)  Perhaps,  Mr.  Isaacs,  you  will  deal 
with  them. 

3213.  {Mr.  Rufus  Isaacs.)  Would  you  give,  first  of 
all,  with  reference  to  the  total  number  of  summonses. 
I  think  you  said  80.     Is  that  right  ? — Yes. 

3214.  And  of  those  there  were  44  in  which  orders 
were  made  ? — Yes. 

3215.  WiU  you  split  that  up  ? — I  cannot  split  up 
the  orders;     I  can  split  up  the  summonses. 

3216.  You  cannot  tell  us  ? — Not  on  what  grounds 
orders  were  made,  but  as  regards  80  summonses,  they 
were  issued,  32  on  the  groimd  of  desertion,  39  on  the 
ground  of  cruelty,  3  for  neglect  to  maintain,  and  6  for 
habitual  drunkenness. 

3217.  With  reference  to  the  36  which  were  dis- 
missed, you  said  that  20  were  for  want  of  prosecution  ? 
— Yes,  that  is  where  the  parties  did  not  appear  on  the 
return  day. 

3218..  What  about  the  other  16? — Two  were  not 
erved  properly,  and  14  were  dismissed  on  the  merits. 

3219.  Will  you  tell  me  about  the  fees  of  which  you 
have  been  speaking.  That,  I  suppose,  is  a  case  which 
was  begun  and  concluded  on  the  same  day  ? — Do  you 
mean  in  the  High  Coui't  ? 

tl220.  Yes  ? — Yes.  It  is  obvious  fi-om  the  bill  it  was 
so. 

322J.  It  was  a  simple  defended  case  ? — Yes. 

3222.  What  was  the  addition  to  the  adultery 
charge  ?  Can  you  see  that  in  the  wife's  petition?  Is  it 
desertion  or  cruelty  ? — 1  do  not  gather.  There  were 
two  medical  men  who  gave  evidence,  so  that  I  should 
rather  gather  it  was  cruelty. 

3223.  On  scale  B  it  amounts  to  48Z.  If  it  had 
been  taxed  on  scale  C  it  would  make  a  very  material 
dift'erence  ? — lOZ.  to  151.  more,  probably. 

3224.  That,  of  course,  is  in  the  discretion  of  the 
judge? — That  is  non-existent  at  present.  One  does 
not  know  how  it  would  be.  At  present  what  determines 
the  scale  is  the  value  of  the  subject  matter. 

3225.  You  wovild  either  have  to  make  another  scale, 
or  it  would  have  to  be  left  to  the  discretion  of  the 
judge  ? — Yes. 

3226.  It  is  difficult  to  see  how  you  could  do  other- 
wise. The  judge  cannot  appraise  the  value  in  money 
of  what  he  is  doing  ? — No. 

3227.  Would  all  those  costs  be  allowed  in  the 
ordinary  course  in  a  case  in  the  county  court? — The 
whole  thing  is  hypothetical,  of  course.  Many  of  these 
proceedings  do  not  exist  in  the  county  court. 

3228.  I  wanted  to  understand  this.  You  have  taken 
a  high  court  bill  and  taxed  on  the  county  court  scale 
of  allowances  for  things  which  the  High  Court  has 
allowed  ? — Yes. 

3229.  It  does  not  follow  in  the  county  court  system 
of  taxation  that  the  things  which  the  High  Court  has 
allowed  to  be  charged  would  be  allowed  in  the  county 
court  ? — It  does  not ;  it  would  depend  upon  what  modi- 
fications of  the  scale  itself  were  made,  but  1  presume  if 
the  jurisdiction  were  transferred  that  tlie  scale  would 
be  modified  so  as  to  include  what  the  procedui-e 
requii-es. 

3230.  It  would  require  a  very  considerable  modifi- 
cation before  it  was  accessible  to  an  ordinary  workman? 
— I  think  so. 

3231.  The  idea  in  a  suit,  which  is  to  take  one  day, 
and,  where  there  is  a  defence,  that  the  costs  would  mn 
to  48L,  would  make  it  absolutely  prohibitive? — The 
expenses  of  witnesses  are  a  large  element  in  it,  of 
course,  but  I  quite  agree  to  that. 

3232.  There  would  have  to  be  a  very  considerable 
modification? — I  think  some  simplification  of  pro- 
cedure would  be  necessary,  and  I  should  also  say  that, 
in  taxing  this  on  that  scale,  I  have  allowed  the  utmost 
I  think  could  be  allowed  in  order  not  to  try  t.o  give  an 
unfair  impression  as  regards  the  costs. 

{Chairman.)  Would  you  mind  asking,  Mr.  Isaacs, 
what  the  most  expensive  cost  of  a  separation  order 
is,  where  there  is  a  contest  on  cmelty.  I  think 
perhaps  that  would  tell  ue  something. 
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{Sir  Lewis  Bibdin.)  Before  the  magistrates. 
{Mr.  Bu^us  Isaacs.)  WiH  you  tell  us  that  ?- 


{Witness.)  The  costs  of  the  court  are  very  small. 
It  would  rather  depend  upon  what  number  of  witnesses 
were  heard,  but  probably  it  would  not  exceed  12s.,  or 
something  of  that  kind,  where  there  were  several 
witnesses. 

3233.  {Chairman.)  Can  you  give  us  no  idea  what  it 
would  cost  in  a  case  where  cruelty  was  proved,  and 
there  are  two  or  three  witnesses  to  support  the  wife,  or 
perhaps  the  husband,  and  a  couple  of  witnesses  to  deny 
it.  Those  contests  must  occur  often.  "What  is  the 
total  cost  of  each  party  to  fight  that  before  the  magis- 
trates ? — In  a  very  large  number  of  cases,  nothing 
beyond  the  ooui-t  fees  are  imposed  on  either  party,  and 
one  does  not  hear  what  they  are. 

3234.  {Mr.  Bwfus  Isaacs.)  Ton  have  no  taxation  ? 
—No. 

3235.  There  are  no  party  and  party  costs  to  be  paid, 
and  you  would  only  know  what  the  coui-t  fees  are  ? — 
The  court  inquires  what  the  fees  of  the  coui-t  are,  and 
they  are  inserted  in  the  order  then  and  there.  As  a 
i-ule.  no  professional  charges  are  allowed.  Occasionally 
they  are  allowed,  when  a  lump  sum  of  one  guinea  or 
two  guineas,  according  to  the  position  of  the  parties, 
would  be  added. 

3236.  It  does  help  us  to  an-ive  at  some  idea  of  the 
difference  if  you  tell  us  this.  The  court  fees  in  a 
sepai-ation  order,  that  is  to  say,  the  amounts  which 
would  be  paid  to  the  court  itself  for  a  summons,  would 
be  extraordinarily  small,  something  like  2.5.  ? — Yes. 

3237.  The  other  expenses,  of  which  you  have  spoken, 
would  be  for  subpcsnas  ? — There  would  be  the  expense 
of  subpcenas,  if  there  were  any,  but  there  are  usually 
none. 

3238.  Usually  the  persons  attend  for  either  party  ? 
—Yes. 

3239.  What  would  the  extra  10s.  be  for  ?  I  think 
you  said  about  12s.  ? — One  shilling  on  the  oath  of  each 
witness,  on  the  examination  of  each  witness,  then  the 
order,  and  a  copy,  and  so  on. 

3240.  That  could  all  be  done  for  12s.  ?— Yes,  and 
usually  less. 

3241.  I  do  not  quite  follow.  Why  is  it  in  a  county 
court  your  court  fees  would  be  51.  9s.  6d.  ?  What  do 
those  court  fees  consist  of  ? — The  com-t  fees  would  be 
the  fee  on  the  petition,  which  would  be  equivalent  to 
the  plaint  fee,  the  hearing  fee,  and  some  fees  on  filing 
affidavits,  and  the  fee  on  the  interlocutory  order. 

,         3242.  I   am   not   quite    sure   that   I  recollect   the 
practice.     Is  the  hearing  fee  40s.  maximum  ? — Yes. 

3243.  You  do  not  know,  when  you  are  speaking  of 
these  suits,  what  the  hearing  fee  would  be  ? — No. 

3244.  That  depends  also  on  the  amount  involved. 
It  is  proportionate  to  the  amount  involved  in  most 
cases  ? — It  is  21.  if  you  get  up  to  20L,  and  it  does  not 
increase  after  that. 

324.5.  How  do  you  propose  that  the  orders  which 
the  county  court  would  make  should  be  enforced  ? — I 
should  propose  that  they  should  be  enforced  as  at 
present. 

3246.  By  attachment  for  disobedience  ? — It  is  not, 
strictly  speaking,  attachment.  They  are  enforceable  as 
a  conviction  is  enforced. 

3247.  You  are  speaking  of  the  enforcement  of  an 
order  of  this  character,  and  compari£.g  it  with  a  separa- 
tion order  in  a  magistrates'  court  ? — Yes. 

3248.  That  is  not  what  I  meant  to  ask  you.  Take 
the  ordinary  case  in  a  county  court.  If  an  order  is 
made  you  can  enforce  it  by  attachment  ? — No,  it  is 
enforced  under  the  Debtors  Act. 

3249.  Is  that  the  only  means  you  have  ? — That  is 
distinct  from  the  method  at  present  employed  for 
enforcing  separation  orders. 

3250.  Would  you  mind  not  taking  into  accovmt 
separation  orders  or  divorce  orders.  I  want  to  know 
what  is  the  ordinary  means  now  of  enforcing  a  county 
court  judge's  order  ? — A  summons  under  the  Debtors 
Act,  in  which  it  is  incumbent  upon  the  plaintiff  to 
establish  that  the  defendant  has  had  means  or  has 
means. 

3251.  That  must  mean  an  order  to  pay  money  P — 
It  is  so. 


3252.  Are  there  other  orders  P— He  may  commit  in 
that  case. 

3253.  Apart  altogether  from  money  payments  which 
have  to  be  made,  a  county  court  judge  orders  a  certain 
thing  should  be  done,  say  file  an  affidavit  of  documents 
or  answer  interrogatories.  The  ordinary  process 
would  be  that  he  can  attach  ? — Yes. 

3254.  For  disobedience  to  his  order  P — That  would 
be  enforced  by  attachment  P 

::!255.  I  am  not  sure  whether  I  recollect  rightly. 
Has  he  full  powers  of  committal  for  contempt  P 

{Judge  Tindal  Atkinson.)  Only  for  contempt  in 
court,  not  for  contempt  out  of  court. 

{Mr.  Bufubs  Isaacs.)  It  is  a  limited  jurisdiction  as 
to  contempt  ? 

{Chairman.)  He  has  no  power  to  commit  for 
disobedience  of  an  order. 

{Judge  Tindal  AtJcinson.)  For  disobedience  of  an 
order,  but  not  in  the  ordinary  sense  of  contempt  in 
court.     It  must  be  in  the  court  itself. 

3256.  {Mr.  Bufus  Isaacs.)  He  cannot  commit  for  a 
newspaper  reference  like  the  High  Court  can  ? — No. 

3257.  Supposing  an  order  was  made  against  a  man 
for  maintenance,  the  means  you  would  have  of 
enforcing  it  would  be,  apart  from  any  special  rights 
conferred  upon  you,  simply  under  the  Debtors  Act  ? — ■ 
Unless  they  were  conferred.  That  is  why  I  introduced 
the  paragraph  recommending  that  the  present  method 
of  enforcement  should  be  preserved. 

3258.  It  is  because  of  that  I  asked  you  the  question. 
You  mean  the  present  method  of  enforcement  in  the 
magistrate's  court  P — Yes. 

S259.  So  that  your  view  would  be,  upon  an  order 
being  made  by  the  county  court  it  should  rank  as  a  con- 
viction, and  confer  on  the  comity  court  the  jurisdiction 
of  the  magistrate's  court  \iuder  a  conviction  P — That 
is  so. 

3260.  That  would  give  the  county  court  judge  the 
power  to  sentence  to  imprisonment  P — ^Yes. 

3261.  And  also  the  power  to  issue  a  warrant  for 
the  arrest  of  the  man  P — Yes,  if  the  same  procedure 
was  followed  he  would  be  arrested,  in  the  first  instance, 
to  show  cause  why  he  should  not  be  committed. 

3262.  That  seems  to  involve  the  necessity  for 
police  attendance.  In  the  magistrate's  court,  as  we 
understand  from  what  one  of  the  witnesses  has  told 
us,  dealing  with  what  I  conceive  to  be  an  important 
difficulty  in  enforcing  these  orders  for  maintenance 
against  delinquent  husbands,  the  magistrate's  court  has 
the  power  to  issue  a  warrant  and  ari'est  the  man,  and 
bring  the  man  before  the  court.  I  want  to  find  out  how 
the  county  court  could  do  that.  It  could  not,  unless  it 
had  the  same  power  granted  to  it,  and  that  would 
necessitate  the  assistance  of  the  police  ? — If  the  existing 
procedure  was  transferred  as  it  stands  it  would  be  so ; 
there  would  be  the  power  in  the  county  court,  as  there 
is  now  in  the  court  of  summary  jurisdiction,  to  issue 
a  warrant  for  the  an-est,  and  also  to  commit  after  the 
arrest  has  been  made,  and  no  cause  shown  to  the 
contrary. 

3263.  You  think  that  would  not  be  difficult  P — I  do 
not  think  at  all.  Such  committals  as  take  place  at 
present  in  the  county  court  are  done  by  the  court's  own 
officers  and  the  arrests. 

3264.  Supposing  it  was  necessary  to  arrest  a  man 
who  had  gone  from  London  to  Newcastle,  and  was  not 
obeying  a  maintenance  order,  and  the  wife  applied, 
how  would  you  enforce  the  order  against  him  in 
Newcastle  ? — At  present  ? 

3265.  Yes  ? — At  present  the  warrant  would  be 
issued  in  the  home  court  and  sent  up  to  Newcastle  and 
"  backed  "  or  confirmed. 

3266.  That  would  be  done  through  the  magistrate's 
court  P — Yes. 

3267.  You  would  require  a  similar  power  in  the 
county  court  P — That  it  should  be  re-issued  and  sealed 
in  the  district  of  the  court  where  it  is  to  be  executed. 
Having  been  issued  from  the  coui't  where  the  pro- 
ceedings are,  it  would  be  dispatched  to  the  foreign 
court  and  there  re-sealed,  and  executed  there. 

3283,  It  would  be  necessary  to  have  the  same 
jurisdiction  powers  as  the  magistrate's  court  would 
have  on  conviction  ? — I  think  so.     I  think  if  you  made 
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tlie  power  to  commit  dependent  upon  proof  of  means 
a  great  many  orders  of  maintenance  would  fail 
altogether. 

3269.  That  would  result  in  this,  according  to  your 
view,  that  instead  of  the  wife  having  to  prove  the 
husband  has  the  means,  you  would  call  upon  the 
husband  to  prove  he  has  not  the  means  ? — Tes. 

3270.  That  might  lead  to  considerable  hardship  by 
bringing  a  man  from  the  north  of  England,  for 
example,  to  the  south,  under  a  warrant,  in  order  that 
he  should  establish  to  the  court  that  he  has  not  the 
means  to  comply  with  a  maintenance  order  ? — I  think 
he  must  not  complain  if  something  is  exacted  from 
him  in  consequence  of  his  original  misconduct  and 
subsequent  disobedience  of  the  order  made.  If  he 
cannot  satisfy  the  order  I  think  he  must  not  complain 
if  an  alternative  of  some  sort  is  imposed  upon  him. 

3271.  It  occurs  to  one  that  that  is  rather  a  cumbrous 
and  serious  way  of  doing  it.  It  may  turn  out  that  he  is 
incapable  of  paying  because  he  is  out  of  work  ? — The 
alternative  would  be  the  man  would  take  himself  out  of 
the  jurisdiction  of  the  court  and  evade  the  order  for 
ever. 

3272.  It  occuiTed  to  m.e  that  there  might  be  a 
simpler  method  by  transferring  the  inquiry  from  the 
one  court  to  the  other.  I  want  to  see  how  yoti  manage 
to  get  at  the  man  who  is  not  paying  without  imposing 
too  great  a  hardship  on  him.  Could  you  not,  in  such 
a  case  as  I  have  suggested  of  London  and  Newcastle, 
have  the  case  remitted  from  the  county  coiort  in 
London  to  the  county  court  in  Newcastle,  and  let  there 
be  an  inquiry  as  to  his  means  ? — It  seems  to  me  you 
must  either  bring  him  to  London  or  the  applicant 
must  go  from  London  to  Newcastle. 

3273.  Is  that  necessary?  I  am  suggesting  that 
might  not  be  necessary.  Supposing  he  has  not  paid 
and  you  want  to  inquire  to  ascertain  whether  he  has 
the  means  ? — H  he  comes  before  the  court  at  Newcastle, 
and  says  he  has  paid,  what  is  that  court  to  do  ? 

3274.  In  most  cases  there  would  be  no  dif&culty  as 
to  that.  That  would  not  be  the  point  at  issue  ? — I  do 
not  know  that  it  would  not. 

3275.  You  think  it  would  ? — I  think  it  might  be. 

3276.  I  am  not  putting  to  you  the  case  of  a  man 
who  has  not  paid  for  one  week  or  two  weeks,  but  a 
man  who  has  not  paid  for  some  time  ? — All  sorts  of 
confusion  arise  on  this  very  thing.  The  order  is  made, 
it  is  not  complied  with,  and  the  wife  obtains  a  wan-ant 
for  his  apprehension,  and  he  is  brought  up  and  states 
that  he  is  out  of  work,  and  has  not  the  means  to  pay, 
and  the  common  result  is  that  the  justices  make  a 
commitment  and  suspend  it,  and  then  he  makes  some 
payment  under  the  original  order.  In  the  meantime 
the  current  payments  are  going  on  and  they  get  mixed 
up  together  and  confused,  so  that  it  often  happens 
that  a  man  honestly  thinks  that  he  has  paid  when  he 
has  not,  because  the  money  he  has  paid  has  been 
appropriated  to  the  other  account.  There  are  difficulties 
of  that  kind  which  arise. 

3277.  Li  the  case  of  a  man  who  has  not  paid  for  a 
number  of  weeks  no  such  difficulty  can  arise  ? — ^If  he 
has  not  paid. 

3278.  I  am  thinking  of  a  man  against  whom  an  order 
has  been  made  in  London  who  has  paid  one  or  two 
weeks,  and  does  what  is  by  no  means  imcommon,  leaves 
London  and  goes  to  work  at  Newcastle,  and  the  wife 
ascertains  that  he  is  ni  Newcastle  and  requires  him  to 
pay  this  money,  and  calls  upon  the  court.  Supposing 
he  is  in  Newcastle,  either  in  work  or  out  of  work,  does 
it  not  occur  to  you  that  it  might  be  easy  for  the  covirt 
to  inquire  as  to  what  his  means  were  and  whether  he 
was  able  to  pay  or  not  ?  It  is  a  simple  enough  process, 
is  it  not  ? — Yes,  but  I  do  not  see  how  that  meets  the 
case  if  he  alleges  that  there  is  nothing  due  under  the 
waiTant. 

3279.  It  would  not  meet  that  particular  case.  That 
is  an  issue  of  fact  between  the  parties  ? — Yes.  * 

3280.  You  do  not  see  any  difficulty  in  that  inquiry  ? 
—No. 

3281.  It  is  a  mere  question  of  machinery,  of  trans- 
ferring from  one  court  to  the  other  to  ascertain  whether 
he  is  in  a  position  to  pay,  and  why  he  has  not  paid  ? 


— There  is  no  necessity,  in  committing  under  the 
present  system,  to  ascertain  his  means.  The  power  is 
absolute.  He  has  not  to  show  want  of  means.  It  does 
not  depend  on  that, 

3282.  The  court  must  inquire  into  that  ? — The  pro- 
cedui-e  is  assimilated  to  the  procedure  of  an  affiliation 
summons.     That  is  how  the  statute  puts  it. 

3283.  Do  you  mean  that  a  court  at  the  present  day, 
under  the  present  procedure,  would  commit  a  man  to 
prison  because  he  has  not  paid  imder  the  mainten- 
ance order,  although  he  is  unable  to  pay  ? — Yes,  I  do 
not  say  what  a  court  would  do ;  I  say  the  court  could 
do  it  properly. 

3284.  It  has  power  to  do  it,  but  do  you  know  of 
any  case  in  which  the  court  has  done  it  ? — I  remember 
a  case  which  is  in  a  book  which  was  referred  to  just 
now,  where  a  man  was  sent  to  gaol  for  non-payment  of 
arrears  amounting  to  175^.,  on  an  order  of  maintenance 
under  a  separation.  While  he  was  in  prison  serving 
his  time,  further  arrears  amounting  to  175Z.  accumu- 
lated, and  he  was  arrested  on  leaving  the  prison  for 
the  second  amount.  On  being  brought  before  the 
court,  he  protested  that  he  was  absolutely  without 
means,  and  manifestly  he  had  not  during  the  term  of 
imprisonment  any  opportunity  of  obtaining  means ; 
nevertheless,  the  thing  was  supported. 

3285.  Is  he  still  in  prison  ? — I  think  it  has  gone  by ; 
I  think  the  term  is  up  before  now,  but  the  result  was 
not  interfered  with.     It  is  a  quoted  case. 

3286.  Is  that  under  the  1895  Act  ?— I  believe  so. 

3287.  Is  it  quoted  in  Stone's  "  Justices  Manual ''  ? 
—Yes. 

3288.  175Z.  strikes  one  as  rather  a  large  amount  ? — 
I  think  it  is  too  much  for  affiliation. 

3289.  It  is,  of  course,  rather  a  large  amount  for  a 
maintenance  order.  Do  you  remember  what  time  it 
was  ? — It  is  a  short  note.  It  does  not  explain  why  it 
was  so  large. 

{Mr.  Brierley.)  He  might  have  had  private  means  ? 

(Chairman.)  Why  did  not  he  apply  to  discharge 
the  original  order,  or  to  reduce  the  amount.  There  is 
power  under  the  7th  section  to  cut  down  the  amount 
of  the  weekly  payment  if  the  man  cannot  pay.  It  is 
constantly  done.     I  suppose  that  man  did  not  do  that  ? 

{Witness.)  I  only  mentioned  that  for  the  purpose 
of  showing  the  power  was  absolute,  and  not  dependent 
upon  the  presence  or  absence  of  means. 

3290.  {Mr.  Bufus  Isaacs.)  Of  course  not.  It  is 
quite  different  from  the  jurisdiction  given  under  the 
Debtors  Act.  There  is  no  suggestion  to  the  contrary.  , 
The  county  court  judge  has  power  to  commit  for  con- 
tempt for  non-payment  of  a  debt,  if  he  is  satisfied  that 
the  man  has  the  means  to  pay  and  wiU  not  pay  ? — ■ 
Yes. 

3291.  That  is  the  procedure  and  jm-isdiction  under 
the  Debtors  Act.  Under  the  conviction  he  has  the 
power  to  commit  whether  the  man  has  proved  he  has 
means  or  not,  but  I  wanted  to  ascertain  whether,  in 
yoiu-  time,  yoa  have  had  experience  of  these  mainten- 
ance orders,  and  if  you  have  known  a  man  committed 
to  prison  for  non-compliance  with  an  order  with  which 
he  was  capable  of  complying? — Yes.  I  think  the 
problem  of  discovering  whether  he  is  capable,  or 
incapable,  cannot  be  satisfactorily  solved. 

3292.  Supposing  a  case  of  this  kind  comes  before 
the  magistrates ;  you  have  had  experience  of  cases,  I 
suppose,  ui  which  there  is  an  attempt  to  enforce  the 

maintenance  order  for  the  benefit  of  the  wife  ? In  the 

same  period  of  time,  one  year,  four  persons  have  been 
conveyed  to  prison  in  the  Edmonton  division  as  against 
40  orders  made. 

3293.  There  might  be  some  applications  made  to 
enforce  the  order  in  which  there  is  no  committal  to 
prison  ? — Yes. 

3294.  Those  are  not  included  in  your  list  ? — Just 
the  commitments  actually  issued.  I  have  no  record 
of  it. 

3295.  With  reference  to  those  foui-,  or  any  one  of 
those  f  ou,  do  you  mean  to  say  that  the  question  of  the 
man's  mean  to  pay  is  not  gone  into  ?— I  mean  that 
the  magists  te  would  inquire  what  he  is  doing,  and 
what  he  is  likely  to  be  able  to  do,  and  ultimately  he 
Hflirs.  "Well,  you  must  do  something;  I  will  commit 
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"  for  such-and-such  a  period,  and  suspend  it  as  long  as 
"  you  pay  so  much  a  week." 

3296.  That  does  take  into  account  his  means  ? — It 
does  in  practice.  If  that  is  not  complied  with,  the  com- 
mital  will  go  without  more  inquiry. 

3297.  The  practice  will  then  be,  I  understand,  to 
ascertain  what  the  man  is  able  to  pay,  as  far  as  you  are 
able  to  judge  from  the  evidence  before  the  court,  and 
then  order  that  he  shall  pay  it,  and  failing  that,  the 
committal  order  shall  be  effected  ? — It  comes  to  that. 

3298.  You  must  get  an  inquiry  as  to  the  man's 
means  in  any  case  ? — I  did  not  want  to  be  understood 
as  saying  that  there  can  be  no  such  thing  as  a  com- 
mittal without  inquiry  as  to  means. 

3299.  Nobody  suggested  that;  of  coiu-se,  there  is 
the  power.  I  wanted  to  see  how  the  Act  was 
administered  ? — That  is  how  it  is  administered  within 
my  experience,  and  some,  a  small  number,  ultimately 
do  go  to  gaol. 

3300.  Am  I  right  in  saying,  in  your  experience,  that 
there  is  no  case  in  which  the  magistrates  have  com- 
na.itted  a  man  to  prison  where  it  was  apparent  he  could 
not  pay  any  sum  towards  the  maintenance  of  the  wife  ? 
— I  should  not  like  to  go  quite  so  far  as  that ;  I  think  if 
the  courtthought  he  was  obstinate  in  the  matter,  they 
might  commit. 

(Sir  George  White.)  Ton  mean  if  the  magistrates 
are  satisfied  that  the  fellow  has  no  disposition  to  pay, 
that  he  will  not  make  the  opportunity,  although  he  has 
no  income  and  no  means  to  pay,  but  that  he  could  if 
he  had  any  disposition  earn  some  money  and  pay.  In 
that  case,  although  there  is  no  proof  of  means,  the 
whole  disposition  of  the  man  is  taken  into  account,  and 
he  is  sent  to  prison  in  the  hope  it  will  make  him  work 
and  find  means.  Those  are  the  cases  I  think  you 
mean? 

3301.  {Mr.  Rufus  Isaacs.)  Is  that  what  you  mean  ? 
— That  is  very  nearly  what  I  mean.  I  think  they 
would  not  ultimately,  if  the  case  was  pressed,  part  with 
it  and  say,  "  This  man  has,  as  far  as  we  can  see,  nothing 
"  to  pay  with,  therefore  he  may  go  about  his  business." 
I  do  not  think  they  would  do  that. 

3302.  Not  if  they  were  satisfied  he  was  doing  his 
best  to  work  and  return  the  money  ? — If  they  were 
satisfied  of  that,  they  would  not  take  that  course.  If  it 
was  all  negative,  if  he  said,  "I  have  nothing,  I  cannot 
"  do  anything,  and  I  will  pay  when  I  can,"  and  did  no 
more,  they  would  issue  a  warrant,  and  if  nothing  came 
of  the  warrant  he  woiild  go  to  prison. 

3303.  That  would  be  because  if  he  set  himseK  to 
obey  the  order  he  might  do  something  ? — Tes. 

3304.  [Sir  Lewis  Bibdin.)  In  the  case  you  have 
been  discussing  with  Mr.  Rufus  Isaacs,  is  the  wife 
served  with  the  process  to  commit  ?  Is  she  present  on 
the  application  to  commit  ? — She  makes  it. 

3305.  With  reference  to  the  suggestion  of  a  transfer 
to  the  place  where  the  husband  happened  to  be,  would 
it  prejudice  the  wife's  case  if  she  were  not  present 
when  the  application  was  heard  ?  Would  it  prejudice 
her  case  is  what  I  mean  ? — The  object  of  the  warrant 
is  to  enable  the  defendant  to  show  cause  why  he  should 
not  be  committed.  In  many  cases  he  might  say  that 
he  has  satisfied  the  warrant,  and  there  would  be  nobody 
there  to  deny  that. 

3306.  Unless  the  wife  is  there? — Tes,  it  involves 
one  or  the  other  being  bi'ought. 

3307.  He  might  claim  he  could  not  pay  through 
lack  of  means,  which  she  might  be  able  to  disprove  ? — 
Tes,  that  is  a  very  difficult  question. 

3308.  Ton  do  not  think  it  would  work  unless  the 
wife  had  an  opportunity  of  being  present? — I  think 
that  there  is  no  more  advantage  in  leaving  him  at 
Newcastle  in  order  that  she  may  go  there  than  in 
bringing  him  up  to  the  court  where  she  is. 

3309.  I  want  to  ask  you  a  word  about  costs.  In  a 
simple  defended  case  the  costs  come  out  on  scale  B  at 
48Z.  odd?— Tes. 

3310.  That  is  in  a  county  court.  Tou  think  that 
amount  might  be  lessened  by  a  implification  of 
practice  ? — I  do.  s 

3311.  And  equally  the  costs  in  he  High  Court, 
which  come  out  at  present  at  86  might  also  be 
lessened  by  a  simplification  of  practic   ? — Tes. 


3312.  That  is  enough  for  me  unless  you  want  to 
add  something  ? — Tes,  I  should  say  this,  that  there 
was  a  substantial  interlocutory  application  for  alimony 
in  this  particular  case,  which  might  occur  in  nearly 
every  case,  but  that  is  a  reason  why  these  costs  are 
higher  considerably  than  an  ordinary  county  court 
action  involving  301.  or  Ml. 

3313.  Take  the  48Z.  and  the  lessened  sum  which 
would  be  all  that  a  simplification  of  practice  would 
render  necessai-y.  Do  you  imagine  any  simplification 
of  practice  would  bring  the  costs  of  a  county  court 
divorce  case  anywhere  near  the  costs  now  spent  on  a 
separation  summons  ? — No,  nowhere  near  that,  but  I 
think  they  might  be  very  much  brought  to  approach 
the  procedure  under  the  Workmen's  Compensation 
Act. 

3314.  A  suinmons  under  the  Married  Women's  Act 
before  the  justices  is  a  rough-and-ready  system  where 
the  witnesses  get  Is.  each  ? — Tes. 

3315.  And  everything  is  done  on  that  scale  ? — - 
Tes. 

3316.  And  the  whole  matter  is  done  in  a  rough 
kind  of  way?  Would  that  be  adequate  for  such  an 
important  thing  as  divorce  itself  ? — No,  I  do  not  think 
it  would  be  adequate  for  divorce  itself. 

3317.  With  regard  to  separation  orders,  I  think  you 
have  said  sometimes  grounds  of  divorce  exist  where  the 
application  is  to  the  justices  for  separation  ? — Tes. 

3318.  That  is  not,  I  suppose,  by  any  means  always 
the  case  ? — ^By  no  means. 

3319.  Wotdd  you  say  that  it  was  even  in  a  majority 
of  the  applications  for  separation  orders  ? — No,  I  should 
say  certainly  not. 

3320.  I  think  you  have  said  that  very  often  after 
those  orders  the  people  freely  put  an  end  to  them  and 
come  together  again,  and  that  there  is  a  reconciliation  ? 
— Tes,  but  that  is  only  hearsay  knowledge  on  my  part. 
I  have  been  told  by  the  warrant  officer  at  the  court 
that  he  estimates  as  many  as  one-half  come  together 
again  voluntarily. 

3321.  I  suppose  it  would  be  entii-ely  inaccurate  to 
take  the  number  of  separation  orders  in  the  country  as 
anything  like  an  index  to  the  number  of  possible 
divorces  if  only  divorce  procedure  were  cheapened  ? — • 
No. 

3322.  It  would  not  be  a  fair  criterion  ? — By  no 
means. 

3323.  In  your  experience,  are  too  many  separation 
orders  made  ? — I  should  like  to  put  it  in  this  way,  that 
there  is  the  same  difference  of  opinion  amongst  magis- 
trates as  there  is  amongst  other  persons. 

3324.  Even  county  court  judges  ? — Tes,  as  to  how 
freely  or  reluctantly  orders  of  that  kind  should  be 
made.  Then  there  is  the  way  these  cases  are  tried ; 
they  are  very  often  not  prepared  before  they  come  into 
court.  The  applicant  is  invited  to  tell  her  story,  and 
before  she  has  got  very  far  she  is  contradicted  by  the 
other  side,  and  a  torrent  of  recriminations  passes  from 
one  side  to  the  other.  Every  effort  is  made  to  get  at 
the  facts  of  the  case,  but  sometimes  it  is  very  difficult 
to  extract  what  is  the  necessary  element,  that  is,  what 
are  the  acts  of  cruelty  committed.  After  hearing  a 
good  deal  of  it,  some  people  say,  "  Here  is  a  miserable 
"  and  unhappy  state  of  things,  it  would  be  far  better 
"  if  they  were  separated,"  and  they  lose  sight  of  what 
is  the  essential  ground  now  under  the  present  law. 

3326.  Does  your  experience  agree  with  mine,  when 
these  cases  are  on  there  is  such  a  confusion  caused  by 
the  recriminations,  that  unless  the  clerk  keeps  his  head 
the  court  is  very  likely  to  get  into  a  state  of  some 
confusion  ? — Tes,  they  are  very  difficult  cases  to  deal 
with  satisfactorily. 

3326.  In  your  division  sometimes  seven  courts  are 
sitting  simultaneously? — Not  simultaneously.  There 
wiU  be  three  in  this  place  to-day  and  there  will  be  two 
in  another  place  to-morrow,  and  there  wUl  be  two  in  a 
third  place  the  next  day  or  the  day  after. 

3327.  Tou  can  only  be  in  one  place  at  once.  How 
does  the  bench  under  those  circumstances  get  the 
assistance,  which  I  am  sure  you  will  agree  with  me 
they  require,  of  a  skilled  clerk  ? — I  am  presern;  myself 
as  a  rale  in  the  principal  court.     My  former  partner 
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■would  he  there,  and  there  is  an  experienced  managing 
clerk  who  helps  to  assist  in  the  third  court. 

3328.  These  applications  may  come  in  any  one  of 
these  courts  ? — Tes. 

3329.  Does  not  that  present  a  considerable  difficulty 
in  giving  the  bench  advice  ? — I  am  not  saying  that  it 
is  a  perfect  an-angement.  It  is  for  that  reason  I  think 
it  would  be  better  if  the  work  was  focussed. 

3330.  (Judge  Tindal  Athinson.)  Supposing  you  taxed 
under  scale  A,  that  would  make  a  very  material 
reduction  ? — Tes. 

3331.  Mr.  Pickstone  thought  they  should  be  taxed 
\mder  scale  A.  If  you  eliminate  counsel's  fees,  and 
allow  one  of  the  solicitors  practising  in  the  court,  that 
would  make  a  great  reduction,  would  it  not  ?  I  think 
you  put  the  counsel's  fees  as  six  guineas  in  the  county 
court  ? — 6Z.  18s.  6d.  That  was  on  the  supposition  that 
there  should  be  a  counsel's  fee  allowed  for  settling  the 
petition,  as  there  is  in  the  High  Ooart.  I  allowed  the 
corresponding  figure. 

3332.  If  you  eliminate  that,  and  the  parties  them- 
selves can  go  to  the  court,  and  with  the  assistance  of 
the  officers  and  clerks  have  their  proceedings  filled  up 
and  served,  and  you  assume  that  the  only  thing  that 
will  be  required  at  the  trial  is  the  presence  of  one  of 
the  solicitors  practising  in  the  court,  that  48  L  would 
be  reduced  down  to  a  very  small  sum  ? — Tes,  it  is  rare 
for  a  bill  of  costs  under  scale  A  to  exceed  3Z.  or  4i. 

3333.  (Chairman.)  Would  you  just  help  us  to  clear 
the  ground  a  little  on  one  or  two  points  ? — Tes,  but  may 
I  say  first  that  that  last  reply  of  mine  was  misleading  ? 
I  was  thinking  of  the  lower  scale  when  I  said  scale  A. 
It  might  be  up  to  5L,  I  should  think. 

3334.  Under  the  Married  Women's  Act  the  appli- 
cations to  enforce  are  enforced  in  the  same  way  as  an 
affiliation  order  ? — Tes. 

3335.  An  order  is  made,  say,  for  the  payment  of  10s. 
a  week — Tes. 

3336.  And  if  a  month  is  due  that  would  be  21.  ? — 
Tes. 

3337.  What  is  the  first  step  that  is  taken,  and  by 
whom  ? — By  the  applicant. 

3338.  The  wife  goes  to  the  magistrate? — Tes,  and 
is  entitled  to  issue  a  warrant. 

3339.  Is  she  entitled  to  issue  that  without  the 
husband  being  heard  ? — Tes,  that  is  ex  parte. 

3340.  That  warrant  is  sent  down  for  execution  ? — 
Tes. 

3341.  By  whom  ? — By  the  police  of  the  district 
where  it  is  issued,  or  where  the  husband  happens  to  be. 

3342.  And  the  police  bring  him  up  ? — Tes. 

3343.  On  a  day  mentioned  in  the  warrant,  or  at 
once  ? — At  once. 

3344.  How  does  the  wife  know  he  is  there  ? — He 
is  brought  immediately  before  some  magistrate,  who 
remands  him  till  the  day  after  and  directs  the  wife  to 
be  informed. 

3345.  And  she  attends  ? — Tes. 

3346.  At  whose  expense  is  he  brought  up  ;  at  the 
country's  expense  ? — I  think  that  is  the  expense  of  the 
country. 

(Mr.  Brierley.)  That  is  a  matter  of  great  dispute 
sometimes. 

3347.  (Chairman.)  It  is  at  the  expense  of  the 
country  or  the  county  ? — One  of  those  public  bodies. 

3348.  Having  got  there,  the  two  have  it  out  before 
the  magistrate  as  to  whether  he  can  pay  ? — First  of  all 
if  he  has  paid,  and  if  so,  how  much,  and,  secondly,  what 
is  to  be  done  with  regard  to  what  remains  unpaid. 

3349.  I  understand  they  consider  whether  he  can 
pay  or  will  not  pay  ? — I  think  they  rather  more  consider 
what  is  the  most  beneficial  course  for  the  woman  who 
wants  the  money. 

3350.  Do  they  commit  him  because  he  has  not  paid 
21.  and  send  him  right  off  to  prison,  knowing  he  cannot 
pay  ?  Ho  cannot  pay  while  he  is  in  prison  ? — I  have 
never  known  a  committal  to  take  place  in  the  way  your 
liordship  puts  it,  that  is  because  of  mere  omission  to 
pay,  but  only  because  they  are  satisfied  he  might  have 
done  something,  and  that  it  is  no  use  trifling  with  the 
thing  any  longer. 

3351.  Do  not  they  give  him  an  opportunity  of  going 
away  to  do  something,  because  he  cannot  pay  if  you 


send  him  to  prison  ?  I  always  understood  that  they 
made  an  order  for  committal,  but  suspended  it  if  he 
pays  so  much  a  week,  and  if  he  does  not  do  that,  then 
he  goes  to  prison  ? — Tes,  that  is  the  ordinary  course. 

3352.  How  long  have  they  power  to  commit  him 
for? — It  ia  governed  by  the  scale  in  the  Summary 
Jurisdiction  Act. 

3353.  What  is  the  longest  time  they  can  send  him 
to  prison  for  ? — Three  months,  I  believe,  is  the  limit. 

3354.  If  he  goes  and  stops  the  three  months  does 
that  wipe  out  everything  ? — It  wipes  out  everything 
that  is  on  that  warrant. 

3355.  It  does  not  wipe  out  that  which  is  running  on 
while  he  is  in  prison,  and  while  he  can  earn  nothing  ? 
— That  is  so. 

3356.  Have  you  considered  whether  there  is  any 
remedy  for  that  state  of  things,  and  whether  any 
change  can  be  made  in  regard  to  that  ? — I  have  con- 
sidered it,  but  I  have  not  been  able  to  discover  anything 
else  can  be  done. 

3357.  It  is  no  use  sending  a  man  to  prison,  because 
he  cannot  earn  anything  there  ? — He  should  suffer 
something  for  his  default,  and  in  that  case  there  is 
nothing  you  can  take  except  his  liberty. 

3358.  What  iiccurs  to  me  to  be  so  strange  is  this, 
that  you  send  him  to  prison  because  he  has  not  paid, 
and  you  commit  him  again  when  he  comes  out  because 
he  has  not  been  able  to  pay  what  is  running  on  while 
he  is  in  prison  ? — I  was  only  pointing  to  that  case  to 
illustrate  one  answer  I  gave  as  to  the  power  of  com- 
mittal. That  may  be,  and  probably  is,  an  isolated  case. 
Myself  I  can  hardly  imagine  this  having  occurred,  but 
I  am  told  that  it  did  occur. 

3359.  What  is  the  cost  to  a  wife  of  taking  out  a 
separation  summons  ? — In  the  county  court  of  Middlesex 
the  scale  allows  2s.  Gd.  The  court  has  the  power  to 
limit  it  if  it  thinks  fit. 

3360.  Who  serves  that  summons  ? — The  police. 

3361.  Then  the  parties  turn  up  on  the  day  when 
that  summons  is  fixed  to  be  heard  ? — Tes. 

3362.  What  is  the  expense  of  the  hearing  ? — Any- 
thing from  4.S.  to  8s.  or  10s.,  according  to  the  number 
of  witnesses. 

3363.  Do  each,  whatever  happens,  bear  the  cost  of 
their  own  witnesses  ? — They  are  in  the  discretion  of  the 
court  to  allow  or  not  to  allow. 

3364.  What  is  the  maximum  you  have  known 
allowed  ? — I  may  say,  for  witnesses  and  fees,  that  15s. 
would  be  the  maximum,  and  perhaps  in  proper  cases, 
over  and  above  that,  they  would  allow  one  guinea  or 
two  guineas  for  solicitor's  fees,  if  there  were  solicitors 
instructed. 

3365.  The  maximum  practically  she  can  get  a 
summons  through  for  is  something  like  two  or 
three  guineas? — Y"es,  the  maximum,  and  much  more 
frequently  for  10s. 

3368.  I  think  you  also  slid,  in  answer  to  Sir  Lewis 
Dibdin,  that  the  way  in  which  these  cases  are  heard, 
with  the  usual  recriminations  which  can  hardly  be 
stopped,  does  show  a  very  rough-and-ready  way  of 
dealing  with  these  matters.  Is  not  that  so  ?  To  use 
his  own  words,  he  said  that  this  was  a  very  rough-and- 
ready  sort  of  justice  ? — I  do  not  find  great  fault  with 
the  words,  but  I  do  not  think  in  my  experience  any 
substantial  injustice  has-been  done.  I  do  think,  how- 
ever, that  a  professional  court  would  be  able  to 
maintain  greater  order  in  the  coui-se  of  the  hearing. 

3367.  Does  it  not  lead  a  good  deal  to  what  you 
have  said,  I  think,  yourself,  that  in  the  state  of 
wrangle  which  takes  place  the  magistrates'  mind  is 
reduced  to  this,  "  Had  not  we  better  separate  them  "  ? 
— I  have  known  cases  where  that  thought  has  passed 
through  my  mind. 

3368.  Without  considering  whether  what  is  said  in 
the  Act  of  Parliament  has  been  established? — Tes, 
that  is  my  meaning. 

3369.  Supposing  that  were  formulated  by  something 
more  formal  than  a  summons,  such  as  a  petition,  and 
that  it  was  heard  by  a  lawyer,  do  you  not  think  he 
would  be  more  likely  to  arrive  at  a  right  decision  as  to 
whether  the  ca,use  complained  of  had  been  established  ? 
— I  think  it  would  assist  very  much. 
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3370.  Do  you  think  it  right  that  any  system  should 
be  made  where  the  order  involved  a  permanent 
separation  between  the  parties,  a  life  sentence  in 
fact  ? — I  think  it  would  be  infinitely  better  that  the 
jurisdiction  shovild  be  transferred  from  the  justices' 
court  to  the  county  coui-t. 

3371.  Do  you  suggest,  if  it  is  left  to  the  justices, 
that  the  power  to  make  the  order  should  be  limited 
in  point  of  time  ? — I  see  no  objection  to  it,  although 
I  do  not  expect  great  results  from  it.  Might  I  mention 
one  thing  I  had  intended  to  mention  which  I  have 
overlooked.  Whether  the  jurisdiction  is  kept  where 
it  is,  or  whether  it  is  ti-ansferred,  I  think  it  would 
be  desirable  if  the  condition  annexed  to  the  ground 
of  persistent  cruelty,  that  the  wife  should  have  pre- 
viously left  her  husband  by  reason  of  such  cruelty, 
were  removed. 

3372.  We  have  heard  that  before.  You  mean  so 
that  she  might  remain  in  the  house  and  be  able  to 
take  proceedings  ? — Yes,  although  she  had  not  left. 


.■!;?7;>.  You  mentioned  the  Workmen's  Compensation 
Act  and  costs  connected  with  it.  Have  you  got 
anything  that  will  show  us  what  are  the  costs  of 
bringing  an  ordinary  workmen's  compensation  claim  ? — • 
I  have  not  prepared  any,  but  I  could  do  .so  if  you  wish 
me  to.  Speaking  generally,  my  impression  is  that  the 
costs  are  extremely  moderate. 

3374.  Are  they  below  or  above  the  taxed  costs  you 
have  given  us .'' — They  are  much  below.  There  is  the 
request  for  arbitration,  which  answers  to  an  ordinary 
summons,  and  then  there  is  an  answer  which  shows 
what  the  issues  to  be  tried  are.  Then  there  is  the 
hearing. 

3375.  Nothing  else .'' — Nothing  else. 

3376.  Do  you  think  yovi  could  send  us  a  pro  formil 
bUl  of  costs  in  an  average  workmen's  compensation 
case  ? — Yes,  I  will  take  care  to  do  so.     (App.  IV.,  p.  41. ) 

3377.  With  a  statement  of  the  procedure,  and  with 
papers  accompanying  it  just  to  explain  it  p — Yes,  I  will 
do  that  for  your  Lordship. 


Adjourned. 


The  following  has  been  forwarded  hy  Mr.  Gough  as  a  supplement  to  his  evidence. 

In  the  High  Couj"t  of  Justice, 

Probate,  Divorce,  and  Admiralty  Division, 
(Divorce.) 

Between  S.  A.  B.  -  -  -  -  -     Petitioner 

and 
J.  G-.  B.  -  -  -  -  -     Respondent. 

Petitioner's  costs  up  to  setting  down  to  be  taxed. 


Easter  Sittings. 

£     s.     d. 

April  15th.  1907— 

£    s. 

d. 

£   s.    d. 

Instructions  for  petition       ...... 

— 

0     6     8 

Attending  retaining  Mr.  Bayford     ...             -             - 

— 

0     6     8 

Paid  his  fee  and  clerk           ..---- 

1     3 

6 



Attending  searching  for  marriage  certificate 

— 

0     6     8 

Paid  for  same            ....... 

0     3 

7 



Drawing  and  engrossing  petition  including  copy  to  file  fos.  13 

— 

14    0 

Attending  Counsel  to  settle              ..... 

— 

0     3    4 

Paid  his  fee  and  clerk            ...... 

2    4 

6 



Instructions  for  afiidavit  in  support  of  petition 

— 

0     6     8 

Drawing  and  engrossing  same           ...             -             - 

— 

0    6     8 

Attending  on  Deponent  being  sworn            .... 

— 

0     6     8 

Paid  Commissioner               ...... 

0     1 

6 



Attending  filing  petition  and  affidavit          .... 

— 

0     6     8 

Paid  filing                 ....... 

0     5 

0 

— 

Instructions  for  citation       ...... 

— 

0     6     8 

Citation  parchment  and  praecipe      ..... 

— 

,076 

0     6     8 

Attending  getting  citation  sealed    -             -             .             .             - 

— 

0     6     8 

Paid 

0     5 

0   I 



Attending  bespeakiag  office  copy  petition  for  service 

— 

0    6     8 

Paid  for  same           ....... 

0     6 

6 

— 

,,       „    examining                ...... 

0     3 

3 

, — 

„       „    sealing        ....... 

0     5 

0 

— 

Attending  to  get  same  sealed            -             -             - 

— 

0     6     8 

Copy  citation  for  service       ...... 

— 

0     18 

Service  of  petition  and  citation        .             .             .             .             . 

— 

0     5     0 

Endorsing  certificate  of  service         ..... 

— 

0     2     6 

Attending  filing  citation      ...... 

— 

0     H     8 

Paid               ........ 

0     2 

6 

— 

May  7th — 

Instructions  for  petition  for  alimony            ■             -             -             - 

— 

0     6     8 

Drawing  same  including  copy  to  file             .... 

— 

10     0 

Attending  filing        ...--.- 

— 

0     6     8 

Paid               ........ 

0     2 

6 

. — 

Attending  serving    .--.--. 

— 

0     3     4 

Pemsing  answer       ....... 

— 

0     6     8 

Instructions  for  affidavit  in  reply  to   answer  for  alimony,  drawing 

and  engrossing  same         ...... 

— 

0  13     4 

Attending  Petitioner  upon  her  bemg  sworn 

— 

0     6     8 

Paid  oath     ....---- 

0     1 

6 

— 

Attending  filing        ..-..-- 

— 

0     6     8 

Paid  fiUng    ...----- 

0     2 

6 

— 

Copy  reply  for  service,  fos.  6 

— 

<•     2     0 

Attending  to  deliver              ...... 

•- 

0    3     4 

Attending  obtaining  appointment  to  fix  amount  of  alimony 

— 

0     6     8 

Notice  copy  and  service        ...-.- 

— 

0    4     0 

Paid 

0  10 

0 

— 

"Sittings  fee  -              -              -              ,              r              - 

— 

0  15     0 
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Trinity  Sittings. 

June  5th — 

£    s. 

d. 

£    s.    d. 

Attending  Registrar  when  order  made  for  production  of  books. 

— 

0    6    8 

Leave  to  Respondent  to  file  rejoinder. 

Attending  registry  for  order            ..... 

■ — 

0    6    8 

jraid               .              .              .              _                             ... 

0    5 

0 

— 

Copy  and  service  of  order    .----- 

— 

0     3     6 

Perusing  rejoinder  to  petition  for  alimony  .             -             -             - 

^ 

0     6     8 

Attending  Respondent's  solicitors  when  they   required   to  know, 

■ — 

0    6    8 

before  the  expense  of  inspection  of  Respondent's  books,  whether 

you  would  be  prepared  to  accept  11.  a  week  as  alimony. 

Attending  Petitioner  taking  instructions  to  accept  terms  offered, 

— 

0     6     8 

namely,  11.  per  *eek  for  alimony. 

Writing  Respondent's  solicitors  accepting  offer 

— 

0    3    6 

Attendmg  Mr.  Registrar  Hardy  for  appointment  to  proceed  with 

— 

0    6    8 

application  for  alimony. 

Notice  of  appointment,  copy  and  service     -             - 

— 

0    3    6 

June  13 — 

0    6    8 

Attending  appointment  when  alimony  agreed  at  11.  a  week  from 
date  of  service  of  citation. 
June  1907— 

0  13    4 

Attending  drawing  up  order             ..... 

— 

0    6    8 

Paid  for  order          -            -        .    - 

0    6 

0 

— 

Copy  for  service  and  service  on  Respondent  personally 

— 

0     6     0 

Attending  searching  if  answer  to  petition  filed  and  found  same 

— 

0     6    8 

had  not  been  filed. 

Paid  search  -.------ 

0     2 

6 

— 

Affidavit  of  search   -             - 

— 

0    5    0 

Attending  to  be  sworn         ...... 

— 

0    6    8 

Paid  oath     ...----. 

0    1 

6 

— 

Attending  filing       ....... 

— 

0     6    8 

Paid  fibng   ..-----. 

0     2 

6 

— 

0    5    0 

Drawing  and  engrossing  prsecipe  on  entering  cause 

— 

0     5     0 

Attendirig  for  certificate  and  setting  doWn  cause     - 

— 

0    6     8 

Paid  setting  down   -             - 

3     0 

0 



Paid  for  certificate  of  registrar 

0     2 

1 

— 

0    4    0 

Drawing  and  engrossing  notice  of  setting  down  cause  and  copy 

to  file. 
Copy  and  service  on  Respondent's  solicitors 

0    5    0 
0     3     6 

Paid  filing  notice  of  setting  down    -             -             -             -             - 

0     2 

6 

— 

Drawing  bill  of  costs  and  copy,  fos.  10        -            .            . 

— 

0     6     8 

Attendmg  filing       -             -             ... 

— 

0     6     8 

Notice  of  appointment  to  tax  copy  and  service        -             r - 

— 

0    4    0 

Attending  taxing  and  fixing  security  for  further  costs 

— 

10    0 

Attending  for  order              -             -             -             -             .             . 

— 

0     6     8 

Paid  fixing  security  and  for  order    ..... 

0  15 

0 



Copy  and  service  of  order  on  Respondent  personally 

— 

5     0    0 

Sittings  fee  -            -            -            -            .            . 

— 

0  15     0 

Paid  filing  costs       ....... 

0     2 

6 

— 

19    0 

10  15 

0 

20  10    8 

10  15  10 

31     6    6 

_  .. 

Taxed  off  - 

19    0 

' 

29  17    6 

Taxing  fee 

0  15    0 

80  12    6 

Petitioners'  further  Costs  since  Cause  set  down. 


2    2     0 


0  0  8 
0  14 
10    0 


Michaelmas  Sittings. 
October  1907— 

Drawing  and  copy -instructions  to  counsel  to  advise  on  evidence     - 

Paid  fee  to  him  and  clerk    --.-.. 

Attending  him  --..... 

Preparing  notice  to  produce  copy  and  service 

Instructions  for  brief,  including  the  perusal  of  lengthy  extracts 
from  the  Petitioners'  diary,  also  lengthy  report  of  Detective 
Morley,  and  attendances  upon  Petitioner  and  sit  witnesses  at 
Palmer's  Green,  "Winohmore  HUl,  and  elsewhere,  taking  proofs 
of  evidence. 

Drawing  brief  and  proofs,  fos.  60     -  -  -  .  , 

Fair  copy  for  counsel  ----.. 

Copy  affidavit  and  petition  in  support  to  accompany  fos.  15 

The  like  correspondence,  fos.  10      -  -  -  . 

Entries  from  diary  kept  by  Petitioner,  fos.  85         - 


0 

13 

4 

2    4     6 



— 

0 

6 

8 

— 

0 

7 

6 

10 

10 

0 

3 

0 

0 

— 

1 

0 

0 

— 

0 

5 

0 

— 

0 

3 

4 

— 

1 

8 

4 
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\_ConUnvsd. 


0     16 


12  12    4 


17     2    4 


Notice  to  produce    ------- 

Pi'eparing  subpoena  ad  test  and  duces  tecum,  and  attending  to  seal 
Paid  sealing  ------- 

Oopy  and  service  on  Dr.  Woodcock 

Paid  him  conduct  money  witli  subpcena       .  -  -  . 

Oopy  and  service  of  subpoena  on  Dr.  Weir  -  -  -  - 

Paid  him  conduct  money     ------ 

Mileage  to  Palmer's  Green  and  Winchmore  Hill     - 

Oopy  and  service  o£  subpoena  on  Mr.  Morley 

Paid  him  conduct  money      ------ 

Oopy  and  service  of  subpcena  on  Mr.  Haynes 

Paid  him  conduct  money      -  -  - 

Copy  and  service  of  subpoena  on  Miss.E.  M.  Shepherd 

Paid  her  conduct  money      ------ 

Attending  searching  cause  list         .  -  -  -  - 

Attending  counsel  with  brief  and  papers     -  -  -  - 

Paid  his  fee  and  clerk  ------ 

Paid  conference  fee 

Attending  conference  ------ 

Telegi-am  to  Petitioner  that  case  in  list  and  to  attend  Oourt 

The  like  to  three  witnesses  ------ 

Paid  telegrams         ------- 

Attending  Oourt,  cause  heard,  and  decree  nisi  pronounced 

Costs  of  making  decree  nisi  absolute  -  .  -  - 

Drawing  BUI  of  Costs  and  copy  folios  6      - 

Attending  filing        -..---- 

Paid  ..-----■ 

Copy  and  service  appointment  to  tax 

Attending  taxing     -  -  -  -  -  - 

Paid  taxing  fee         -  - 

Attending  for  Order  ..---■ 

Paid  ..-----• 

Oopy  and  service      -  -  - 

Sittings  fee  -  -  -  -  -  - 

Letters,  messengers,  &c.       ..---■ 
Paid  witnesses : 

Dr.  H.  C.  Woodcock  -.-.-• 

Dr.  J.  Ferguson  Weir  .--.-■ 

Mr.  James  Morley's  account  .  .  .  .  . 

Miss  Shepherd  ------ 

Mr.  Haynes  .----- 

Mrs.  Shepherd  -  -  -  - 

Mrs.  Bowerbank       -  - 


Costs  up  to  setting  down 
Further  costs 


Total 


£  s.  d. 
30  12  6 
55  15    4 

86     7  10 


£    8.    d. 

0  10  0 
110 
110 

110 

0  10  0 
0     50 


5  10     0 
16     0 


0     3     6 


0     2     6 


0    5     0 


3    3  0 

3    3  0 

17  17  4 

0  10  0 

0  10  0 

0  10  0 

0  10  0 


40    2  10 


Taxed  ofE  - 


Taxing  fee^ 


£  s.  d. 

0  10 

0  13  4 

0  6  0 

0  6  0 

0  3  0 

0  6  0 

0  6  0 

0  6  0 

0  13  4 

0  6  8 


0  13  4 

0    5  0 

0    4  6 

3    3  0 

2    3  10 

0    4  0 

0    6  8 

0    4  0 

0  13  4 

0    6  8 

0     5  0 

0  15  0 
110 


31    6  10 

40    2  10 


,71    9    8 
17    2    4 


54    7    4 
18    6 


55  15    4 


Estimate  of  Plaintiff's  Costs  in  Comity  Cowrt  Actions  wnder  Lower  Scale  and  Scale  A. 

Lower  Scale. 


Applicable  to  dlaims  up  to  10^. 


Oourt  fees 

Solicitor's  fees  throughout 

Counsel's  fee 


Add  if  trial  by  Jury 


Without  Solicitor. 


£    s.     d. 
1  11     0 


1  11     0 

0    8    0 


1  19    0 


With  Solicitor 
ordinary. 


£  s.  d. 
1  11  0 
0  18     0 


2     9     0 
0    8    0 


2  17    0 


With  Solicitor 

if  specially  allowed 

by  Judge. 


£  s.  d. 
1  11  0 
18     0 


2  19    0 

0    8    0 


3     7     0 


With  Solicitor 

and  Counsel 

if  specially  allowed 

by  Judge. 


£    s.  d. 

I  11  0 

0  18  0 

13  6 


3  12     6 

0    8    0 


4     0    6* 


These  totals  are  exclusive  of  costs  of  substituted  service,  adjournments,  and  allowances  to  witnesses. 
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Scale  A. 

Applicable  to  Claims  above  101.  and  up  to  201. 

Without  Solicitor. 

With  Solictor. 

With  Solicitor 
and  Council. 

Court  fees            ...... 

Solicitor's  costs  throughout  where  there  is  no  real  contest 
Counsel's  fees     ..--.. 

£    s.     d. 
3     10 

£    s.     d. 
3     10 
2     7     6 

£    s.     d. 
3    10 
2     5  10 
2    4    6 

Add  Solicitor's  and  other  costs  (incMding  Jury  fees  8s.) 
not  usually  incurred,  except   in  seriously  contested 
cases. 

3     10 

0     8     0 

5     8     6 
18     8 

7  11    4* 

18    8* 

3     9     0 

6  17     2 

9    0    0 

(Signed)         HrBBRT  Gough,  Registrar, 

Edmonton  County  Court. 


*  These  tutils  are  exclusive  of  eo'^^ts  ot  substituted  service,  iiittrlocutnry  applicatinns.  adjournments,  and  allowances   tu 
witnesses. 


Winchester  House,  St.  James's  Square,  London,  S.W. 


SIXTH  DAY. 


Friday,  4th  March  1910. 


Present : 
The  Eight  Hon.  LORD  GORELL  (Chairman). 


His  Grace  The  Archbishop  of  York. 
The  Right  Hon.  The  Earl  of  Derby. 

G.C.Y.O.,  O.B. 
The  Lady  Frances  Balfour. 
The  Right  Hon.  Thomas  Burt,  M.P. 
Sir  Lewis  T.  Dibdin,  D.C.L. 

{Chairman.)  I  desire  to  make  this  statement,  which 
will  be  useful.  The  Commissioners  have  communicated, 
through  their  Secretary,  with  as  many  representative 
bodies  of  people  as  it  was  possible  to  discover  who 
might  give  useful  information  to  the  Commission,  but 
it  is  not  possible  to  be  certain  that  all  the  bodies  who 
might  assist  the  Commission  have  been  communicated 
with.  Some  may  be  unknown  to  us,  and,  therefore,  I 
desire  to  say  that  anybody  who  wishes  to  send  a 
representative,  and  has  information  that  will  be  useful 
to  the  Commissioners,  it  will  be  desirable  that  they 
should  communicate  with  the  Secretary. 

Will  the  Secretary  kindly  produce  the  further 
commvmication  that  the  Colonial  Office  has  sent,  as  to 
the  law  with  regard  to  publicity.  The  Colonial  Office, 
as  I  said  the  other  day,  have  com-teously  taken  the 
trouble  to  go  through  the  Acts  of  Parliament,  and  we 
have  had  the  New  Zealand  one,  and  now  they  have 
supplied  u^s  with  three  or  four  more. 

(Secretary.)  I  have  received  the  statute  of  the  colony 
of  Victoria,  of  July  1900,  in  which  there  is  a  section — 
number  121 — dealing  with  the  question  of  publication 
of  reports.  Also  the  statute  of  the  colony  of  Queens- 
land, of  October  1907,  dealing  with  the  same  subject 
in  the  second  section ;  and  the  statute  of  New  South 
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Wales  dealing  with  the  same  subject  in  the  81st 
section.  I  have  also  received  a  report  on  an  inquiry 
held  by  the  colony  of  New  Zealand,  before  a  Select 
Committee  of  the  House,  on  their  Divorce  Bill,  the 
Committee  being  in  September  1905. 

(Chairman.)  I  see  the  Queensland  one  is  :  "  The  court 
"  may,  on  the  application  of  either  husband  or  wife,  or 
"  at  its  own  discretion,  hear,  try,  and  determine,  any 
"  matrimonial  action  in  chambers,  and  may  at  all 
"  times  in  any  such  action,  whether  heard  and  tried  in 
"  chambers  or  in  court,  make  an  order  forbidding  the 
"  publication  of  any  report,  or  account  of  the  evidence, 
"  or  other  proceedings  therein,  either  as  to  the  whole^ 
"  or  portion  thereof,  and  the  breach  of  any  such  order, 
"  or  any  colom-able  or  attempted  evasion  thereof,  may 
"  be  dealt  with  as  for  contempt  of  court."  Then 
New  South  Wales,  section  81  :  "  The  court  or  any 
"  judge  presiding  at  a  tiial  on  circuit,  may,  in  any 
"  suit,  at  any  stage  thereof,  and  from  time  to  time, 
"  make  an  order  forbidding  the  publication  of  the 
"  evidence  therein,  or  any  report  or  account  of  such 
"  evidence,  either  as  to  the  whole,  or  portions  thereof 
"  The  breach  of  any  such  order  may  be  dealt  with  as 
"  contempt  of  court."  The  third  is  the  same  as 
Queensland. 


Mr.  Thomas  Penson  Griffithes  called  and   examined. 


3378.  (Chairman.)    Is   you   name   Thomas   Penson 
Griffithes  ?— Yes. 

3379.  Are  you  a  partner  in   the  linn  of  Chester, 
Broome  and  Griffithes  ? — I  am,  my  Lord. 


3380.  36,  Bedford  Row  ?— Yes. 

3381.  You  joined  the  firm  in  1880  ?— Yes. 

3382.  And  the  divorce  business  has  always  been  in 
your  department  ? — Yes,  my  Lord. 
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3383.  Are  you  agents  for  over  one  hundred  country 
solicitors  or  firms  ? — Yes,  somewhere  upwards  of  a 
hundred. 

3384.  As  such  agents  do  you  do  their  divorce 
business  ? — Yes,  my  Lord. 

3385.  Do  you  also  do  some  divorce  business  of  your 
own  ;  I  mean  when  the  clients  come  straight  to  you  ? — 
Yes,  that  is  so,  my  Lord. 

3386.  I  think  you  have  in  your-  office  genei-ally 
about  10  or  15  divorce  cases  current  ? — That  is  about 
the  average. 

3387.  May  I  take  it  then  you  consider  you  have 
considerable  experience  of  divorce  practice  ? — Yes,  I 
think  so. 

3388.  First  with  regard  to  oonfemng  jurisdiction 
on  county  courts,  or  other  inferior  com-ts.  Have  you 
had  any  pi-actical  experience  of  the  hardship  on  parties 
thi-ough  poverty  ? — I  have  not  had  an  opportunity  of 
meeting  people  who  have  been  estopped  from  proceeding 
in  the  High  Court  through  poverty,  personally. 

3389.  Your  people  are  people  who  can  pay  ? — Yes. 

3390.  Are  you  asked  by  country  solicitors  to  quote 
the  lowest  figures  for  undefended  suits  ? — Yes,  very 
frequently. 

3391.  What  do  you  put  it  at  ?— About  301.  to  361. 
339'2.  That   is   the    quotation    you   make  ?  —  Yes, 

irrespective   of    the    cost    of    bringing    witnesses    to 
London. 

3393.  That  would  give  your  London  agent  about 
how  much  profit  ? — About  101. 

3394.  Does  he  share  that  with  the  country  client  ? 
— No,  that  would  leave  the  London  agent  about  101. 
after  having  divided  equally  the  profit  with  the  country 
client. 

3395.  Is  that  a  px-ofit,  or  charge  for  the  work  done  ? 
—Profit. 

3396.  {The  Barl  of  Derby.)  201.  profit?— lOZ.  would 
be  the  profit  the  London  agent  would  actually  get  in 
money. 

3397.  (Chairman.)  Is  that  lOL  pure  profit,  or  does 
it  include  some  payment  for  your  work  in  the  ofiice  ? 
— It  is  the  difference  between  money  we  receive  and 
money  we  pay  out  of  pocket,  without  taking  into  account 
any  question  of  staff  expenses. 

3398.  That  is  what  I  mean?— Yes. 

3399.  It  is  not  pui-e  profit  ? — No,  my  Lord ;  it  is 
gross  profit,  not  net  profit. 

3400.  The  office  has  to  keep  its  staff  going,  and  the 
partners  have  to  live  ? — Yes. 

3401.  The  actual  court  fees  are  what  ? — 51.  5s.  in- 
cluding the  decree  absolute. 

3402.  What  have  you  included  for  counsels'  fees  ? — 
In  the  36Z.  we  include  about  81.  for  counsels'  fees. 

3403.  Does  that  include  settling  the  petition  and 
conducting  the  case  ? — Yes. 

3404.  Now  where  do  you  get  that  351.  from  ? — From 
practical  experience,  my  Lord,  of  many  years. 

3405.  Of  the  lowest  cost  of  an  undefended  case  ? — 
Yes. 

3406.  That  is  without  the  witnesses  ?  —  That  is 
without  the  witnesses. 

3407.  Then  I  take  it  what  you  are  saying  is  tliat  the 
country  solicitor  would  have  his  charges  in  addition  ? — 
Yes,  he  would  ha;ve  some  charges  in  addition. 

3408.  Wbat  happens  ?  Do  you  always  find  when  you 
have  made  that  quotation  the  case  comes  forward  or 
that  it  does  not? — No,  my  Lord,  it  very  frequently 
drops,  and  of  course  we  infer  from  that  that  the  costs 
have  been  prohibitive. 

3409.  What  advantage  is  there  in  the  right  to  sue 
in  forma  pauperis  ? — Very  little  indeed.  We  are  very 
seldom  asked  to  take  a  case  in  forma  pauperis.  Of 
course,  in  those  cases  the  solicitor  who  gives  his  sei-vices 
does  so  because  he  knows  of  the  hardship  on  the  parties 
individually.  That  cannot  be  the  case  with  regard  to  a 
London  agent. 

3410.  He  wants  his  charges  ? —  He  cannot  of  course 
know-  of  or  have  any  personal  sympathy  with  the  people 
in  hardship  or  difficulty,  as  the  country  solicitor  can. 
The  London  agent  can  have  no  such  sympathy  and 
therefore  the  London  agent  requires  to  be  paid. 

3411.  Just  as  if  it  were  not  in  forma  pauperis  ? — 
Just  as  if  it  was  not  in  forma,  pauperis;  but  in  forma 
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pauperis  we  are  not  allowed  to  take  more  than  a  vei-y 
small  fee ;  therefore,  we  see  very  little  or  nothing  of 
them  —  we  have  had  very  few  forma  faupens  cases 
through  the  office  in  my  time. 

3412.  What  do  you  suggest  about  taking  the 
evidence  by  affidavit  ?  —  I  cannot  think  it  can  be 
satisfactory.  The  questions  at  issue  are  questions  of 
fact,  and  I  venture  to  think  it  is  impossible  to  deter- 
mine facts  correctly  on  affidavits  without  ci-oss- 
examination  of  the  witnesses  who  have  made  them. 

3413.  But  in  the  undefended  cases,  would  it  be  your 
view  that  it  might  apply  there,  or  that  the  judge  should 
see  the  witnesses  ? — I  think,  my  Lord,  it  would  open 
the  door  to  collusion  immensely.  There  would  be  no 
difficulty  in  framing  an  affidavit  on  which  no  perjury 
would  lie,  yet  which  would  misrepresent  the  facts,  or 
which  would  not  set  out  the  facts  which  a  court  would 
elicit.  , 

3414.  Then  the  next  point  is  about  the  King's 
Proctor  ;  will  you  explain  what  you  say  about  that  ? — I 
think,  my  Lord,  if  jurisdiction  were  confeired  on  local 
courts  it  would  open  a  very  wide  door  to  collusive 
suits.  The  King's  Proctor  could  not,  I  apprehend, 
possibly  watch  every  county  court  in  the  country ;  and 
I  think  there  is  another  safeguard  against  collusion  in 
the  High  Court.  The  experience  and  skill  of  the  judges 
who  always,  if  I  may  say  so  to  your  Lordship,  who 
knows  it  perfectly  well,  are  on  the  look  out  for  anything 
of  the  kind.  I  think  that  is  a  very  strong  safeguard. 
I  think  there  is  a  further  safeguard  in  the  honour  and 
standing  of  the  counsel  practising  in  the  Divorce 
Court.  I  believe  they  would  not  present  a  case  they 
knew  to  be  collusive  to  the  judges,  and  I  think  also 
with  regard  to  the  proposals  to  confer  divorce  upon 
the  county  courts  (it  would,  I  suppose,  be  limited  to  the 
poorer  classes),  the  result  would  be  that  it  would  be  an 
instance  of  one  law  for  the  rich  and  another  for  the 
poor,  giving  the  poor  an  enormous  advantage  over  the 
rich. 

3415.  When  you  speak  of  the  King's  Proctor 
watching  a  case,  I  dare  say  you  are  aware  he  never 
watches  a  case  until  it  is  heard  ? — Yes. 

3416.  He  inquires  afterwards  ? — Yes. 

3417.  Therefore  his  inquiry  would  still  be  at  the 
place  where  the  people  came  fi-om  ? — But  he  would 
only  inquire  if  he  were  put  on  inquiry,  I  apprehend. 

3418.  But  at  the  present  time  he  is  put  on  inquiry 
by  anybody  who  communicates  with  him,  or  by  his 
agents  in  the  country  ? — Yes,  but  we  would  not  get  the 
safeguards  of  the  case  being  heard  in  court. 

3419.  I  am  speaking  of  a  case  heard  in  court  ? — In 
the  counti-y  ? 

3420.  Yes  ? — But  what  I  mean  is  this  :  I  think  the 
King's  Proctor — I  would  say  perhaps  nine  times  out  of 
ten — he  is  put  on  the  scent  by  something  which  occurs 
in  court. 

3421.  That  is  got  by  the  shorthand  note  ? — Yes. 

3422.  That  would  equally  be  so  if  it  were  tried  in 
the  country? — If  there  were  a  shorthand  note  laid 
before  him  ? 

3423.  Yes  ? — I  apprehend  there  would  be  such  an 
enormous  volume  of  them.  It  seems  to  me  there 
would  be  a  very  large  increase  in  the  duties  of  the 
King's  Proctor. 

3424.  They  would  be  increased  ? — Yes,  very  largely 
increased. 

3425.  If  you  found  that  the  local  court  was  availed 
of  ? — Yes,  a  very  large  increase. 

3426.  And  therefore  a  con-esponding  increase  in  the 
King's  Proctor's  work  ? — Yes. 

3427.  Now  take  your  view  as  to  this  jurisdiction 
possibly  producing  those  results.  If  it  is  not  conferred 
how  do  you  propose  to  cope  with  those  cases — the 
figures  you  have  given — showing  that  they  cannot 
bring  their  cases  ? — Of  course,  my  Lord,  it  is  an 
exceedingly  difficult  problem  and  one  on  which  it  is 
almost  impossible  to  offer  an  adequate  suggestion ; 
because  I  venture  to  think  it  is  obvious  that  so  long 
as  divorce  jurisdiction  is  to  remain  on  the  extremely 
high  plane  and  standard  which  it  has  hitherto  occupied 
it  must  cost  money.  I  venture  to  think  (I  speak  with 
great  deference)  you  cannot  get  as  efficient  justice  cheap 
as  you  can  expensive,     In  many  cases   no   doubt  an 
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inferior  court  would  be  perfectly  efficient  to  deal  with 
divorce  cases,  but  in  very  many  eases  I  tMnk  a  county 
court  would  not  be  competent. 

3428.  But  would  not  that  be  met  by  leaving  the 
judge  in  the  country  or  in  the  High  Court  to  send 
a  case  to  be  heard  in  London  if  there  was  any  com- 
plication ? — What  strikes  me  is  that  there  would  be 
such  a  wide  divergence  of  practice  among  the  county 
coui't  ,  judges  that  some  of  them  would  not  avail 
themselves  of  that  power,  I  have  no  doubt  if  a  county 
court  judge  of  great  experience  and  no  strong  leaning 
one  way  or  the  other  exercised  such  a,  power  the  result 
would  be  satisfactory.  If  a  jtidge  in  the  county  court 
would  say,  "  This  case  is  beyond  me,  1  will  send  it 
"away,"  but  I  think  many  county  court  judges,  and 
those  pai-ticularly  who  hold  strong  views  either  in 
favour  of  i-elaxing  the  law  or  of  making  it  more 
strict,  would  not  avail  themselves  of  that  power. 

3429.  Would  that  difficulty  be  met  by  limiting  the 
number  of  persons  on  the  county  court  bench  who 
would  exercise  .this  jurisdiction  and  exercise  it  over 
a  wider  area  than  they  do  act  as  county  coui-t 
judges  now  ?  ,  That  was  suggested  by  one  of  the 
witnesses  ? — I  think  it  would  depend^  my  Lord,  in 
whom  the  selection  would  lie.  If  your  Lordship  were 
to  select  them  I  think  it  would  a,nswer  very  well  indeed, 
but  if  they  were  selected  by  sorneone  who  did  not 
practically  know  the  idiosynoracies  of  the  particular 
judges  I  should  think '  ' 

3430.  I  should  think  that  would  be  the  duty  of  the 
Lord  Chancellor,  like  the  bankruptcy  cases  ? — Well^  I 
should  think  it  would  be  very  difficult  to  select  county 
court  judges  p,s  one  being  more  suitable  than  another. 
It  would  be  a  very  invidious  and  difficult  task  to 
perform. 

3431.  But  assuming  the  county  ooui-ts  were  so 
est^-blished,  it  would  elimiiiate  the  agency,  fees  in 
London  ? — Tes,  but  I  do  not  think  it  would  make  any 
difference  to  a;gents  in  London  in  this  way;  it. is  only 
intended  to  be  In  the  small  cases,  and  the  cases  that 
come  to  us  would  still  come.  The  oases  tliat  would  go 
to  the  county  court  are  those  which  would  not  come 
to  me.    ,  ,. 

3432.  But  those  that  could  not  afford  to  come 
would  get  rid  of  the  agency  fees  P — Tes, 

3433.  And  the  costs  of  the  witneisses  ?— Tes. 

3434.  And  the  necessity  of  appearing  themselves  in 
London  ? — Tes,  that  would  be  soi  of  course.  '. 

3435.  Now  have  you  any  experience  with  regard  to 
the  separation  orders  P^Nb,  my  Lord,  I  have  no  prac- 
tical experience,  except  that  10  years  ago  I  was  acting 
for  two  years  as  director  of  prosecutions  of  the  National 
Society  for  the  Prevention  of  Cruelty  to  Children. 
During  that  time  we  often  recommended,  in  the 
interests  of  the  children,  that  an  order  should  be 
applied  for  a,nd  taken  under  that  Act,  and  I  think  we 
got  satisfactory  results. 

3436-7.  Harve  you  considered  the  question  of  those 
orders  from  the  general  point  of  view  of  the  desirability 
of  maintaining  the  law  as  it  is  or  not  P — Only  from 
the  theoretical  point  of  view.  I  have  no  practical 
knowledge. 

3438.  What  is  yoiu- view  as  to  the  publication  of 
divorce  reports  P — I  have  the  strongest  view,  my  Lord, 
that  it  ought  to  be  altogether  prohibited ;  that  the  only 
thing  that  should  be  published  is  the  names  of  the 
parties,  and  the  x-esult  of  the  suit  and  a  statement  on 
whose  petitioii  the  decree  was  pronounced. 

,  3439.  Would  you  give  us  the  grounds  on  which  you 
arrive  at  that  P^Tes,  my  Lord.  The  reason  I  form 
that  opinion  is  that  I  think  there  are  cases — I  do  not 
say  a  great  many,  but  some  cases — in  which  petitioners 
who  are  fully  entitled  to  relief  will  not  come'to  the  com-t 
because  they  do  not  want  to  have  their  cases  hawked  all 
over  London  in  a  halfpenny  newspaper  in  the  evening  ; 
they  dislike  the  publicity  to  such  an  extent.  I  have 
been  asked  in  practice  many  times — not  many  times, 
but  several  times — before  commencing  proceedings 
whether  it  would  be  possible  to  keep  them  out  of  the 
newspapers.  For  some  years  I  think  it  has  been 
impossible  in  the  Divorce  Court  to  do  so.  Up  to  a 
certain  time  I  think  it  could  have  been  done. 


3440.  Now  it  is  said  that  the  publication  acts  as  a 
deterrent  to  the  commission  of  impropriety  ?— I  do 
not  think  that,  my  Lord.  I  think  when  persons  are 
about  to  commit  an  act  of  that  sort  they  do  not  ccm- 
sider  the  question  of  newspaper  publication.  But  I 
think  there  is  a  more  important  question  on  that  point 
than  the  stopping  of  suits.  I  have  found  in  practice, 
over  and  over  again,  that  justice  has  been  impeded  by 
the  difficulty  of  getting  evidence,  because  people  will 
say  they  will  not  allow  their  names  to  appear,  and  to 
be  made  public  as  giving  evidence  in  a  divorce  suit. 

3441.  Are  you  now  speaking'  of  witnesses,  and  not 
the  parties  P — Tes. 

3442.  Have  you  had  that  actually  in  yom-  own 
personal  experience  ? — Tes,  my  Lord,  more  than  once, 
several  times. 

3443.  Does  that  appl^  particularly  to  any  particular 
class  of  practice  P — I  think  it  applies  to  shopkeepers, 
where  men  pay  bills  for  women  ;  such  as  dressmakers, 
jewellers,  and  so  on ;  and  more  particularly  than  any- 
thing to  hotel  keepers  and  managers.  Many  hotel 
keepers  and  managers,  I  believe,  Will  refuse  to  identify 
photographs  or  to  recoUeot  incidents,  solely  because 
they  desire,  or  are  determined  that  they  will  not  have 
their  names  published  in  connection  with  suits  of  that 
kind ;  and  of  course  it  is  very  natural,  because  it  does 
their  hotels  harm  ;  particularly  a  country  hotel  or  any 
place  like  that,  and  I  think  evidence  is  often  suppressed 
in  that  way. 

3444.  Tou  say  "  often  "  P — Tes. 

3445.  Suppressed  P — Evidence  is  refused  in  that 
way ;  a  witness  refuses  to  give  a  proof ;  and  if  the 
witness  says,  "  I  do  not  remember,"  you  can  do  nothitig 
more. 

3446.  Do  you  think  that  prevails  to  an  extent  that 
IS  serious  P — To  quite  a  substantial  extent  I  think  mv 
Lord.  .;  .       ' 

8447.  And  in  that  way  it  is  difficult  to  get  justice 
administered  P — Tes. 

3448.  Then  judging  by  your  experience  do  you 
consider  or  not  that  the  advantages  of  publicity  are  not 
equal  to  those  of  suppression  ? — My  Lord,  I  know  of  no 
advantage  whatever  which  arises  from  publicity.  It  is 
not  for  me  to  speak  of  public  morals  ;  everybody  can 
di-aw  their  own  conclusions  as  to  that,  but  I  see  no 
compensating  advantage  whatever  in  publishing  the 
details  from  the  Divorce  Court. 

3449  Even  though  they  may  not  have  indecent 
details,  do  you  say  they  are  undesirable  reading  for  the 
pubhc  P— I  should  say  they  are  undesirable 

3450.  Why  P  — Because    they    are    more    or    less 
prurient  and  suggestive,  of  improprieties  at  aU  events, 
It  they  dp  not  actually  mention  them. 
.<     ^tv^'  ^-  °^^®^®   y°^  say  you  are  aware   that   the 

publication  of  his  misdeeds  is  an  appropiiate  punish- 
■  ment  to  the  guilty  party,  but  in  my  experience  it  is 

otten  the  innocent  party  who  suffers  most "  "—Tes 

3452.  WiU  you  explain  what  you  mean'^  — WeU 
this  :  when  a  wife  presents  a  petition  she  is,  of  coui-se' 
cross-examined  ;  if  the  petition  is  fought  and  the  case 
IS  an  important  one,  she  is  cross-examined  at  great 
length.  All  sorts  of  little  family  details  are  brought  up 
and  discussed;  she  has  to  undergo  cross-examination 
and  discussion  of  aU  sorts  of  things  which  must  be  veiy 
distasteful  to  her.  That  must  be  a  necessity  in  court 
of  course,  but  it  is  far  worse  when  every  half-penny 
rag  IS  hawking  it  roimd  before  the  day  is  over  as  a 
sensational  divorce  case. 

3453.  Then  your  view  is  based  not  only  on  the  effect 
on  the  reading  public,  but  on  the  fact  that  it  does  in  your 
view  check  the  administration  of  justice,  and  subject 
an  mnocei^  party  to  difficulties  P-I  think  so,  my  Lord. 
r^JuJ'  n?  ''?*  P/°^^^^*  ^^^  publication  of 
interests  of  the  public. 

3455.  Or  any  point  of  law  ?-No,  I  think  any  point 
of  law  should  be  published  in  the  authorised  law 
reports,  or  m  the  daUy  newspapers  if  necessaiT,  under 
initials  as  is  now  done  in  nullity  suits. 

Lord^^^'  ^"^^^^^   ^"^'^^    ^^^""^    ^^    camera?— Tes.  my 

34.57.  With  regard  to  procedure  and  practice,  with- 
out going  into  any  details,  you  consider  at  present  that 
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does  not  require  any  amendment  ? — :!  dp  not  think  it 
requires  any  amendment,  and  if  I  may  say  so  I  think 
every  solicitor  practising  in  the  Divorce  Ooui-t  would  be 
of  the  same  opinion  and  would  like  to  express  their 
appreciation  of  the  kindness  and  consideration  shown 
to  them  by  the  judges  and  the  registi-ars  of  the  court. 

.3458.  Now  on  the  subject  of  laws  relating  to  divorce 
and  matrimonial  causes,  have  you  formed  any  views  as 
to  whether  any  amendment  could  be  made  with 
advantage  ? — I  think  very  extensive  amendments  ought 
to  be  made  in  many  respects. 

:U-59.  Kindly  indicate  those  ? — I  think  with  regard 
to  desertion  the  period  now  limited  of  two  years" 
desertion  coupled  with  adultery  is  very  far  too  long. 
I  thinlc  in  cases  where  the  husband  has  left  his  wife  to 
go  with  another  woman  and  is  living  with  that  other 
woman  it  is  monstrous  that  she  should  have  to  wait  a 
period  of  two  years  before  she  can  commence  proceedings 
for  divorce. 

3460.  On  the  point  of  desertion  is  it  your  view  that 
that  should  alone  constitute  a  ground  for  divorce  ?— 
Yes,  I  think  so  decidedly,  if  it  was  for  a  considerable 
time  or  permanent.  I  think  possibly  two  years  would 
be  a  reasonable  period  for  desertion  without  any  other 
offence,  but  if  desertion  was  coupled  with  adultery  or 
cmelty  I  think  the  desertion  should  be  cut  down  to  six 
months. 

3461.  You  know  the  difference  in  the  rights  of  men 
and  women.  Do  you  desire  to  express  any  view'  on 
that  ? — With  regard  to  desertion  now,  my  Lord  F 

8462.  Now  with  regard  to  the  legal  position  of  a 
man  or  woman  in  the  case  of  adultery  ? — I  think,  my 
Lord,  that  whereas  an  act  of  adultery  by  a  woman 
should  be  a  ground  for  divorce,  I  venture  to  think  one 
similar  act  by  the  man  should  not  be  so.  I  do  not 
know  whether  I  am  out  of  coui-se  in  referring  to  the 
opinion  expressed  by  Dr.  Johnson  and  quoted  by 
Boswell. 

3463.  It  is  a  little  old  ?— It  is  a  little  old,  but  I 
submit  it  is  equally  good  sense  to-day.     May  I  read  it  P 

3464.  Certainly  ? — It  is  BosweU's  Life  of  Johnson, 
2nd  chapter  :  "  He  talked  of  the    heinousness  of  the 

■  crime  of  adultery  by  which  the  peace  of  families  was 
'  destroyed.  He  said, '  Confusion  of  progeny  constitutes 
"  '  the  essence  of  the  crime,  and  therefore  a  woman 
"  '  who  breaks  her  marriage  vows  is  much  more  criminal 
"  '  than  a  man  who  does  it.  A.  man  to  be  sure  is  criminal 
"  'in  the  sight  of  God,  but  he  does  not  do  his  wife  a 
"  '  very  material  injui-y  if  he  does  not  insult  her  ;  if,  for 
"  '  instance,  from  mere  wantonness  of  appetite,  he 
"  '  steals  privately  to  her  chambermaid.  Sir,  a  wife 
"  '  ought  not  greatly  to  resent  this.  I  would  not 
"  '  receive  home  a  daughter  who  had  i-un  away  from 
"  '  her  husband  on  that  account.  A  wife  should  study 
"  '  to  reclaim  her  husband  by  more  attention  to  please 
"  '  him.  Sir,  a  man  will  not,  once  in  a  hundred  times, 
"  '  leave  his  vrife  and  go  to  a  harlot,  if  his  wife  has  not 
"  'been  negligent  of  pleasing.'"  That  is  an  extract 
from  BosweU's  Life  of  Johnson. 

3465.  Do  you  agree  with  it  ? — I  agree  with  him  to  a 
very  large  extent;  perhaps  not  to  quite  the  entire 
length.  I  agi-ee  with  a  great  deal  of  it.  In  the  main  I 
think  it  is  right.  At  any  rate  I  think  it  is  right  that 
there  should  be  a  substantial  difference  between  the 
results  of  adultery  in  the  different  sexes. 

3466.  Do  you  think  it  makes  any  difference  in  the 
duty  towards  the  other  party  of  the  marriage  ?  The 
essence  there  cited  is  the  introduction  of  a  wrong 
element    into    the    family?— Yes,    the    confusion    of 

progeny,.       .  .  i  ,   , 

3467.  But  do  you  think  that  the  essence  might  be 
considered  to-day  as  the  duty  to  the  other  partner  of 
the  marriage  P---I  am  afraid  I  do  not  quite  follow  your 

Lordship.  •        ^     mi.  j. 

3468.  To  the  other  partner  of  the  mamage .''— Ihat 
is  the  husband's  duty  of  course,  but  does  your  Lordship 
mean,  do  I  think  the  breach  of  that- P 

3469.  Should  be  different  in  the  one  case  from 
thg  other  P  —  Yes,  but  there  is  a  degree  of  adultery 
by  a  man-  which  undoubtedly,  in  my  opinion,  and  I 
think  in  the  opinion  of  everybody  else  who  has  watched 
these  cases,  ought  to  be  pimished  with  divorce  by  a 


woman  if  she  chooses  to  take  it.     It  is  a  question  of 
degree. 

3470.  Can  you  give  us  any  idea  now  you  would 
aiTive  at  that  P — I  think  if  a  man-ied  man  is  found  to  be 
habitually  keeping  another  woman  and  committing 
adultery  with  her,  his  wife  being  of  com-se  in  the 
normal  condition,  I  think  that  undoubtedly  should  be  a 
ground  for  divorce.  It  is  a  question  entirely  of  degree. 
It  would  be  very  difficult  to  lix  a  hard  and  fast  line. 

3471.  How  would  you  deal  with  those  cases  where 
the  one  case  you  mention  has  been  productive  of  disease 
without  communication  to  the  other  party  p — I  should 
take  that  as  ci-uelty,  ray  Loi-d. 

3472.  I  am  speaking  of  where  it  has  not  been 
communicated  to  the  other  party  of  the  maiTiage  ? — 
When  it  has  not  been  communicated  I  should  take  it  a.s 
one  single  act  of  adultery  and  not  as  a  ground  of 
divorce. 

3473.  Although  the  party  committing  that  one  act 
had  acquired  one  of  these  unfortuhate  diseases  P — I 
have  not  considered  that  point  of  view,  my  Lord  ;  it  is  a 
difficult  case — very  difficult. 

3474.  You  said  it  was  a  question  of  degree  ? — Yes. 

3475.  Now  judicial  separation.  Does  your  ex- 
perience lead  you  to  any  conclusion  with  regard  to 
that  P^Yes,  my  Lord,  I  have  very  strong  views  about  it. 
I  think:  judicial  separation  is  a  thoroughly  unsatis- 
factory decree.  The  position  of  the  woman  who  has 
taken  a  decree  of  judicial  separation  against  her 
husband  on  the  ground  of  adultery  is  of  course  this, 
that  so  long  as  they  both  live  she  can  never  get  a 
divorce  and  she  can  never  therefore  re-many.  That  is 
of  course  a  position  which  is  exceedingly  undesirable. 
A  permanent  separation  without  divorce  seems  to  be  a 
very  unsatisfactory  condition  of  things.  And  there  is 
a  further  anomaly,  I  think,  in  the  decree  of  judicial 
separation.  If  a  woman  has  taken  it  on  the  ground  of 
cruelty,  then  I  apprehend  if  she  can  thereafter  convict 
her  husband  of  adultery  she  can  get  a  decree  for  divorce. 
I  think  that  is  so,  my  Lord  P 

3476.  {Chairman.)  Yes,  that  is  right? — But  if  she 
has  taken  that  on  the  ground  of  adultery  that  cannot 
happen,  because  there  cannot  be  cmelty  after  as  the 
parties  are  not  together.  It  would  only  happen  in  some 
of  the  extraordinary  matters  mentioned  in  the  27th 
section,  such  as  bigamy  or  something  of  the  kind, 

3477.  WTien  you  say  a  judicial  separation  is  an 
unsatisfactory  matter,  would  you  be  prepared  to  go  so 
far  as  to  justify  divorce  in  any  case  where  judicial 
separation  could  be  obtained? — Yes,  my  Lord,  in  any 
case  except  in  the  case  of  the  slight  degree  of  adultery 
by  the  husband.  At  present  a  judicial  separation 
would  lie  for  any  adultery  of  the  husband ;  I  would  not 
grant  divorce  for  that,  but  subject  to  that  I  would  for 
any  of  the  present  causes  of  judicial  separation. 

3478.  Now  the  next  point  you  deal  with  is  miscon- 
duct by  both  sides  P — I  venture  to  think,  my  Lord,  that 
it  is  unfortunate  that  at  present  counter  charges  are  a 
complete  bar  to  divorce.  We  all  know  of  cases  where  a 
husband  and  wife  have  succeeded  in  establishing  against 
one  another  in  court  recriminatory  charges.  I  think  it 
is  comparatively  seldom  they  come  together  agam  after 
that  has  happened,  and  there  again  is  the  condition  of 
permanent  separation  without  divorce. 

3479.  Are  you  able  to  speak  from  experience  as  to 
whether  in  those  cases  there  is  any  resumption  of 
cohabitation  or  whether  the  general  result  is  that  they 
live  separate  P — I  think  the  general  result  undoubtedly 
is  that  they  remain  sepai'ate.  I  do  not  know  that  I 
have  had  many  cases  in  my  own  experience,  but  one 
knows  of  them  and  hears  of  them  and  I  think  that 
is  so. 

3480.  You  do  not  think  it  is  satisfactory  that  they 
should  remain  tied  by  the  tie  of  marriage  and  still  lead 
separate  lives  ? — I  think  it  is  an  exceedingly  unsatis- 
factory condition,  and  anyone  who  has  practised  largely 
in  the  court  knows  it  leads  to  immorality.  '     . 

3481.  Now  you  have  some  observations  to  make  on 
the  question  of  collusion? — Yes,  my  Lord;  I  think 
collusion  which  is  a  bar  to  a  decree  should  he  limited 
to  such  collusion  as  is  intended  to  mislead  the  court  br 
to  suppress  evidence.  Of  course  I  distinguish  collusion 
from  anything  in  the  nature  of  connivance  at  an  act  of 
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adultery,  that  is  difEerent  altogether;   but  what  has 
been  held  as  collusion  in  the  Divorce  Court,  I  think, 
has  been  cai-ried  a  very  long  vi^ay.     1  have  in  mind  a 
case  in  ■which  I  was  concerned  where  a  husband,  having 
clear  proof  of  his  wife's  misconduct,  said,  "  Oh,  I  care 
nothing  about  it ;  I  do  not  want  a  divorce ;  my  wife 
has  loft  me  and  gone  away  with  another  man  and 
"  she  can  stop  with  him."     Ultimately  after  discussion 
he  said,  "  Well,  if  my  wife,  who  has  money,  will  make  a 
"  settlement  on  the  only  child  of  the  marriage  I  will 
"  present  a  petition  and  get  a  decree."     The  settle- 
ment was  made ;  the  wife  set  aside,  I  think,  2,000L  and 
settled  it  on  the  child  ;  the  husband  presented  his  peti- 
tion ;  the  case  came  before  Lord  St.  Helier.    Counsel  in 
the  case  explained  the  story,  and,  as  no  doubt  he  was 
perfectly  right  in  doing,  his  Lordship  said,  "  Well,  I 
"  will  give  you  your  decree  because  your  case  is  quite 
"  clear,    but   I   shall   send   the   case   to   the    Queen's 
"  Proctor,"  as  it  was  then.     He  sent  the  papers  to  the 
Queen's   Proctor,  who   intervened,  and   the  case  was 
tried    at    considerable    length    and    the    decree    was 
rescinded  on  the  ground  of  collusion,  solely  because  of 
that   settlement.     Then   we   frequently  get   husbands 
who  are  presenting  petitions  against  their  wives,  and 
who   are   desirovis  to  make  a  settlement  upon  them. 
That,  of  course,  we  always  have  to  forbid,  because  it 
would  be  collusive  although  it  might  not  be  the  induce- 
ment to  present  a  petition.    I  think,  therefore,  in  those 
cases  it  would  be  very  much  better  that  a  settlement 
of  that  kind,  or  any  arrangement  of  that  kind,  should 
be  permitted,  so  long  as  it  was  disclosed  to  the  court 
on  the  trial,  and  was  not  in  any  way  intended  to  deceive 
the  court  or  suppress  evidence. 

3482.  Tou  have  stated  your  point  very  clearly. 
Then  you  pass  on  to  some  observations  about  insanity  F 
— As  to  insanity  I  have  had  experience  of  only  one  or 
two  cases,  but  I  think  that  certainly  there  ought  to  be 
divorce  if  insanity  has  lasted  for  a  period  of,  you  might 
say,  two  years,  and  there  was  the  strongest  medical 
evidence  that  it  was  permanent;  but  I  think  that  in 
such  cases  it  would  be  necessary  to  take  extreme  care 
with  regard  to  the  property  which  the  petitioner  in 
such  a  case  had  obtained  from  the  other  spouse,  whether 
under  settlement  or  otherwise. 

3483.  Have  you  yourself  come  across  any  cases 
actually  in  which  you  hava  formed  the  view  that  a 
separation  by  divorce  would  be  desirable  ? — I  only  have 
one  case  in  my  mind.  I  have  one  client  who  has  a  wife 
in  a  lunatic  asylum  who  has  been  there  10  or  15  years, 
and  I  know  in  his  case  it  would  have  been  very 
desirable. 

8484.  Then  have  you  had  any  experience  which 
leads  you  to  foi-m  an  opinion  as  to  a  term  of  sentence 
for  crime  for  any  period  being  a  ground  for  divorce  ? — 
No,  I  cannot  say  I  have  had  any  personal  experience. 

3485.  That  is  merely  a  matter  of  opinion  ? — Yes. 
One  would  think  that  a  long  term  of  separation  by 
imprisonment  ought  to  be  followed  by  divorce. 

3486.  You  had  summarised  what  you  had  to  say  at 
the  end  of  the  proof,  but  I  have  not  asked  you  what 
you  would  say  as  to  a  divorce  being  granted  whei-e 
there  was  cruelty  of  a  serious  character  ? — If  there  was 
cruelty  of  a  grievous  character  I  would  make  it  a 
ground  for  divorce. 

3487.  The  same  as  you  would  now  for  a  separa- 
tion P — Yes,  my  Lord,  that  again  being  a  question  of 
degree. 

3488.  That  covers  all  that  is  in  your  proof  ? — Yes. 

3489.  Unless  there  is  any  other  point  .f* — No,  my 
Lord. 

3490.  {Mr.  Brierley.)  I  just  want  to  ask  you  this. 
You  say  301.  to  351.  would  be  the  cost  of  an  undefended 
action  ? — Yes. 

3491.  I  suppose  that  means  a  petitioner  from  the 
North  of  England  would  not  be  able  to  get  a  decree  in 

an   undefended   action   for   less   than  40L    to  451.  ? 

Something  like  that. 

3492.  You  would  have  to  add  on  the  expenses  of 

the  witnesses  and  the  profit  of  the  country  solicitor  ? 

Yes. 

3493.  So  that  it  is  at  least  40Z.  to  451.  ."—Yes. 


3494.  Have  you  no  suggestion  whereby  the  expense 
could  be  lessened,  the  jurisdiction  remaining  in  the 
High  Court  ? — 51.  might  be  saved  in  court  fees. 

3495.  That  is  all.  You  mean  in  fortwl  pauperis  ? — 
Yes,  as  to  court  fees. 

3496.  Would  you  suggest  that  it  is  a  hardship  not 
to  be  able  to  get  this  relief  that  a  person  who  cannot 
afford  this  401.  to  45Z.  must  continue  to  undergo  ? — I 
am  afraid  it  is  a  question  of  two  evils,  and  which  is  the 
less. 

3497.  Can  you  suggest  any  other  remedy  or  recourse 
except  the  county  courts  whereby  a  divorce  could  be 
obtained.' — No,  sir,  I  cannot;  because  I  think  that, 
at  the  assizes,  the  expense  would  be  practically  as 
great.  Nothing  would  be  saved  but  the  witnesses' 
railway  fares. 

3498.  One  of  your  great  objections  to  the  county 
courts  is  the  case  of  collusion  ? — Yes. 

3499.  Could  you  say  how  many  undefended  cases 
fail  on  this  ground  of  collusion  ? — As  the  practice  is 
at  the  High  Court  the  case  would  not  fail  in  the  first 
instance  on  the  ground  of  collusion,  it  would  be  a  case 
of  intervention. 

3500.  But  I  mean  chances  of  intervention  would  be 
lessened  if  the  case  were  tried  in  the  county  court  P — 
Yes,  1  think  so. 

3501.  Do  you  not  think  that  might  possibly  be 
obviated  by  the  King's  Proctor  employing  a  local 
agent,  either  some  official  at  the  county  court,  or  any- 
one else  he  might  think  fit  to  employ? — I  do  not 
think  that  the  registrar  of  the  county  court  would 
have  the  time  to  do  it,  and,  of  course,  if  local  agents 
were  employed,  no  doubt  that  would  disclose  any  case 
of  collusion,  but  the  question  of  expense  and 

3502.  Do  not  you  think  they  might  have  equally 
good  opportunity  of  discovering  collusion  in  local 
cases  as  the  King's  Proctor  has  at  present  ? — Oh,  no 
doubt,   sir.     If   you  have   a  competent  honest  official 


placed  in  the  position  of  the  King's  Proctor  in  each 
county  court,  then  the  difficulty  as  to  collusion 
disappears. 

3503.  I  do  not  suggest  he  should  be  an  independent 
officer,  but  he  might  be  a  local  agent  of  the  King's 
Proctor  ? — Yes,  I  appreciate  that. 

3504.  (Sir  Lewis  Bihdin.)  Mr.  Griffithes,  have  you 
considered  Mr.  Justice  Deane's  suggestion  for  dealing 
with  the  country  cases  ? — The  judge  going  assize  P 

3505.  No,  not  going  assize,  but  that  a  judge  of  the 
Divorce  Ooui-t  (either  one  of  the  present  staff  or  an 
additional  judge,  the  court  being  strengthened)  should 
from  time  to  time  (not  always  the  same  individua', 
but  one  of  the  judges  of  that  coiui;)  go  round  to 
definite  centres  and  take  country  cases,  as  it  is  neces- 
sary, as  part  of  his  regular  work? — Yes,  I  have 
considered  it,  sir.  Of  course  it  would  detract  veiy 
much  from  the  efficiency  of  the  court  in  London  unless 
an  extra  judge  were  appointed. 

3506.  Yes ;  but  assuming  that  was  met  by  an 
extra  judge  ?— Yes.  That  is  to  say,  wait  till  cases  had 
sufficiently  accumulated. 

3507.  Well,  1  suppose  it  would  be  known  before- 
hand that  he  would  hold  sittings  in  particular  centres 
on  particular  dates,  and  unless  there  was  no  work  to 
do  he  would  go  and  do  it  ?— I  doubt  if  that  would  be 
more  efficient  than  trying  at  assizes.  I  do  not  know 
whether  Mr.  Justice  Deane's  view  was  to  admit  to  that 
tribunal  solicitors  to  conduct  the  cases  ? 

[Chairman .)  He  did  not  say. 

[Sir  Lewis  Bihdin.)  No,  I  do  not  think  so. 

(Witness.)  It  was  not  reported,  and  I  wondered 
what  his  views  were  with  regard  to  that.  Then  I  do 
not  think  there  would  be  sufficient  economy  in  that. 
The  centres  would  not  be  more  wisely  diffused  than 
the  assize  towns.  There  would  probably  be  fewer 
divorce  centres  than  the  assize  towns. 

3508.  You  have  much  greater  experience  than  I 
have  about  this  ;  but  I  suggest  that  the  difference 
oi  the  special  sitting  of  the  divorce  judge  would  be 
a  judge  with  a  special  knowledge  of  the  subject  and 
devoted  to  that  business  only  ? — Yes. 

_  3509.  And   that   that  would   be    a    very   different 
thing  from  work  being  taken  at  assize  amidst  all 
rush  and  confusion  of  other  business. 
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3510.  If  that  could  be  carried  out  I  think  it  would 
be  very  satisfactory ;  but  I  do  not  see  that  there  would 
be  sufficient  economy  if  counsel  only  could  be  heard. 
I  think  there  would  be  very  little  difference  in  expense. 

3511.  You  have  no  doubt  read  the  report  of  the 
Lord  Chancellor's  Committee  issued  last  year  ? — I  have 
read  it;    I  have  not  it  in  mind. 

3512.  There  was  a  suggestion  that  this  jurisdiction 
should  be  transfen-ed  to  county  coui'ts  ? — Yes. 

3513.  That  report  expresses  a  strong  opinion  that 
even  in  undefended  divorce  cases  the  assistance  of 
counsel  was  extremely  desii-able.  Do  you  agree  with 
that  view  or  not  ? — I  do  ;  principally  on  the  ground  of 
the  high  standing  of  covmsel,  and  as  I  said  just  now, 
if  divorce  is  to  be  kept  up  to  its  present  plane  I  think 
counsel  and  judges  of  the  High  Covut  should  deal 
with  it. 

3514.  I  suppose  it  is  a  great  safeguai-d  against 
undisclosed  colhision  if  counsel  are  engaged?  —  I 
think  so. 

3515.  What  is  your  view  with  regard  to  the  trial 
of  these  cases  by  jury  ?  Is  it  desirable  that  the  trial  by 
jui-y  shoiild  be  kept  up,  at  any  rate  as  a  possibility,  or 
not? — You  I'efer  to  a  High  Court  jury,  and  not  a 
county  coui-t  jury  ? 

3516.  I  want  to  take  the  High  Court  jury  first  ? — 
I  think  there  are  cases  where  a  jm-y  should  be  available 
in  the  High  Court. 

3517.  You  think  that  is  important  ? — Yes. 

3518.  Perhaps  in  a  minority  of  cases,  but  in  some  ? 
—Yes. 

3519.  Would  you  think  that  a  county  coui't  jury, 
as  at  present  constituted,  would  be  a  desirable  forum 
for  that  pui-pose  P — Highly  undesirable.  I  think  a 
county  coxu't  jury  is  always  a  thoroughly  undesii'able 
tribunal. 

3520.  Will  you  explain  why  ? — I  have  been  before 
a  county  court  jury  only  very  few  times,  biit  I  have 
seen  them,  and  theii'  decisions  have  been  in  many  cases 
absiu-d.  I  think  county  court  jiu-ies  have  small,  if  any, 
knowledge  of  a  case  when  it  is  finished,  or  understanding 
of  what  they  hear,  and  my  impression  is,  if  a  party  has 
a  friend  in  court,  that  is  how  the  case  goes. 

3521.  It  is  not  always  desirable  that  a  jury  should 
come  from  too  near  the  litigants  ? — I  think  not ;  I 
think  it  is  very  desirable  that  they  should  come  from 
a  place  away. 

3522.  Now,  it  is  said  by  a  witness  that  a  jury  from 
a  county  court  is  drawn  from  the  same  source  as  the 
ordinary  common  jury,  and  that  therefore  they  would 
be  equally  efficient  ? — Well,  I  do  not  think  they  are. 

3523.  In  fact.  You  do  not  think  they  are,  in  fact, 
whatever  they  may  be  in  theory  ? — Yes. 

3524.  I  want  to  ask  you  about  the  King's  Proctor, 
as  I  am  very  ignorant  about  that  question.  As  a  matter 
of  fact,  formally  or  informally,  is  there  not  some 
gentleman  present  in  the  Divorce  Court  who  takes  a 
note  of  every  case  as  it  goes  on  for  the  information  of 
the  King's  Proctor ;  it  may  not  be  a  formal  aiTange- 
ment,  but  is  it  not  an  actual  an-angement  ? — I  really 
do  not  know. 

(Chairman.)  May  I  state  exactly  what  it  is.  There 
is  an  official  shorthand  writer  paid  by  salary ;  I  supjMJse 
he  makes  something  more  from  transcripts  afterwards ; 
but  he  takes  a  note  of  eveiy  case  that  occurs.  That  is 
never  used  imless  it  is  asked  for  by  the  King's  Proctor. 
There  is  nobody  who  watches  the  cases  for  the  King's 
Proctor. 

{The  Earl  of  Derby.)  Who  keeps  it,  when  he  has 
made  his  i-eport  ? 

(Chairman.)  He  takes  a  note,  and  if  anybody  asks 
for  it,  like  the  King's  Proctor,  or  a  person  sanctioned 
by  the  judge,  he  then  makes  a  transcript. 

{The  Earl  of  Derby.)  He  is  bound  to  make  a 
ti-anscript. 

(Chairman.)  Yes. 

(TJie  Earl  of  Derby.)  Or  can  he  refuse  ? 

(Chairman.)  If  it  is  not  a  party  he  would  ask  the 
judge,  so  that  people  not  entitled  should  not  have  it. 

(Sir  Lewis  Dibdin.)  Lord  Gorell  has  told  us  about 
the  shorthand  vsriter.  I  do  not  quite  mean  that,  but  I 
am  under  the  impression  that  as  a  matter  of  fact  there 
is  a  gentleman  (perhaps  counsel)  who,  though  holding 


some  other  official  position  perhaps,  as  a  matter  of  fact 
keeps  the  King's  Proctor  informed  as  to  what  goes  on 
in  the  Divorce  Court. 

(Chairman.)  That  is  not  so.  The  King's  Proctor 
generally  gets  his  information  from  somebody  in  the 
neighbourhood,  or  if  the  judge  suspects  it,  he  says  to 
the  registrar  send  the  paper  to  the  King's  Proctor. 

3525.  (Sir  Lewis  Dibdin.)  Well,  with  regard  to  tlie 
shorthand  note,  is  it  the  fact  that  a  shorthand  note  of 
every  case  either  goes  to  the  King's  Pi-octor  or  is  at 
his  disposal  P — I  think  if  he  asks  for  it  he  would  have 
it  from  the  official  shorthand  writer,  Imt  I  lielieve  they 
are  not  transcribed  in  every  case. 

(Chairman.)  No,  they  are  never  transcribed  unless 
they  are  asked  for. 

3526.  (Sir  Lewis  Dibdin.)  Supposing  the  juris- 
diction was  conferred  on  the  county  courts,  especially 
in  all  county  courts,  but  even  on  a  select  number, 
would  not  the  number  of  shorthand  notes,  or  occasions 
when  the  King's  Proctor  would  require  a  shorthand 
note,  be  enormously  multiplied  ? — I  think  so. 

3527.  Would  not  that  be  a  great  practical  difficulty 
in  dealing  with  the  matter  ? — Perhaps  my  last  answer 
is  too  hasty.  The  King's  Proctor  would  not  ask  for 
a  shorthand  note  of  every  case ;  he  would  only  ask  for 
it  when  he  had  some  reason  to  do  so  ;  it  would  be 
increased  in  that  way. 

3528.  How,  as  a  matter  of  practical  business,  would 
the  matter  come  before  the  King's  Proctor,  assuming 
the  case  was  heard  in  the  county  court  ;  how  would  he 
be  put  on  inquiry  ? — I  imagine  either  by  the  judge,  or 
registrar,  or  by  some  of  the  parties. 

3529.  And  unless  that  was  done  he  would  hear 
nothing  about  it  at  all  ? — When  I  say  parties  I  mean 
somebody  interested  in  the  case. 

3530.  Therefore,  the  risk  of  cases  being  slipped 
thi-ough,  which  ought  to  engage  his  attention,  would 
surely  be  greater  if  divorce  cases  were  taken  in  a  large 
number  of  coui-ts  than  if,  as  now,  they  were  taken  in 
one  coui-t  only  ? — That  is  precisely  my  view. 

3531.  You  have  explained  to  us  the  enlargement  in 
the  grounds  of  divorce  which  you  regard  as  desirable. 
That  is  founded,  I  suppose,  upon  your  knowledge  of 
pa,rticular  cases  which  have  come  before  you  ? — Yes. 

3532.  The  effect  of  the  alteration  of  the  law  you 
propose  would  be  to  make  divorce  much  easier? — • 
Much  easier,  yes. 

3533.  Have  you  considered  whether  it  is  for  the 
public  good,  from  the  point  of  view  of  the  common- 
wealth, that  that  result  should  occur? — I  think  so. 
If  I  may  say  so  there  are  expressions  in  the  judg- 
ment of  Lord  Gorell  in  Dodd  v.  Dodd  which,  when 
it  was  published,  I  was  exceedingly  glad  to  see,  because 
they  were  sentiments  which  had  been  my  own  for 
very  many  years  before  ;  on  the  pomt  particularly  of 
permanent  sepai-ations  without  divorce  being  a  very 
great  evil. 

3534.  But  do  not  you  think  that,  in  the  eyes  of 
the  nation — particularly  of  the  poorer  classes — the 
loosening  of  the  sense  of  permanence  of  the  marriage 
tie  would  be  an  evil  ? — There  is  no  dou.bt  that  worvld  be 
an  evil. 

3535.  And  that  would  be  an  evil  that  would  be 
aggravated  exactly  in  propoi-tion  as  divorces  were  made 
easier  ? — Yes,  but  again  the  question  is,  which  is  the 
less  of  two  evils.  At  present,  you  get  two  married 
people  living  apart  in  open  adultery,  and  that  is  an 
evil. 

3536.  And  it  is  on  the  balance  of  the  evil  on  both 
sides  that  you  decide  in  favour  of  enlarging  the  groiuids 
of  divorce  ? — That  is  so,  as  far  as  I  have  been  able  to 
weigh  them. 

3537.  May  I  ask  what,  if  any,  relation  your  view 
has  towards  the  religious  teaching  of  the  New 
Testament  ? — I  am  always  puzzled  on  this  ground  with 
regai'd  to  the  teaching  of  the  New  Testament.  Am 
not  I  right  in  saying  that  it  was  addressed  to  people 
living  in  polygamy  ? 

3538.  I  am  not  asking  your  views  in  any  way ;  it 
would  be  impertinent  to  do  so.  I  only  want  to  know 
whether  your  evidence  gives  the  go^by  to  that,  or 
whether  you  think  the  New  Testament  teaching  is 
relevant  ? — I  have  the  greatest  reverence  for  the  New 
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Testament  teacMng,  but  I  think  it  was  addressed  to 
society  under  a  different  state  of  tilings  altogether. 
Tf  polygamy  was  lawful,  then  1  think  any  teaching 
addressed  to  \is  in  the  New  Testament  is  more  or  less 
irrelevant  in  a  country  where  it  is  not  allowed. 

3539.  {Lady  Frances  Balfowr.)  Mr.  Griffithes,  you 
quoted  with  approval,  and  as  applying  to  to-day,  that 
quotation.  Curiously,  I  have  also  been  furnished  with 
it  by  a  con-espondent  signing  himself  James  Boswell. 
Now  do  yo\i  consider  that  that  infidelity  on  the  part  of 
a  husband  with  a  sei^vant  in  the  house  would  be  ci-uelty  ? 
— Does  your  Ladyship  mean  in  the  Divorce  Court  sense 
or  actual  cruelty  ?  Of  course,  it  would  be  actual  cruelty 
of  a  gross  kind. 

3540.  And  do  you  consider  such  an  act  on  the  part 
of  a  husband  would  make  a  wife  feel  that  her  tie  of 
fidelity  was  lessened  ? — It  depends  so  very  much  on  the 
character  of  the  wife.  With  many  wives,  yes ;  with 
many  wives,  iio. 

3541.  It  depends  on  how  high  an  opinion  the  wife 
has  to  the  marriage  tie .' — Exactly. 

3542.  {The  Archbishop  of  Yorh.)  I  think  in  your 
evidence,  and  probably  in  the  language  of  experts  like 
yourself,  collusion  is  clearly  distinct  from  connivance  ? 
— Oh,  yes. 

3543.  But  connivance,  if  1  am  right,  is  equally  a  bar 
to  obtaining  a  divorce  ? — Tes. 

3544.  You  would  agree  with  what  is  said  by  another 
eminent  member  of  your  profession,  that  it  is  almost 
impossible  to  find  a  case  of  collusion,  in  the  technical 
sense,  in  the  High  Court?' — I  am  afraid  there  are  cases 
of  collusion,  your  Grace. 

3545.  Do  you  know  of  many  cases  also  of  con- 
nivance ? — Connivance  at  the  actual  act  of  misconduct  ? 

3546.  Tes  ? — No,  I  am  happy  to  say  I  think  they  are 
rather  rare.     I  have  known  of  them. 

3547.  "With  regard  to  costs,  would  you  consistently, 
with  the  evidence  you  have  given,  be  prepared  to 
cheapen  the  costs  in  the  High  Court  to  the  extent  of 
allowing  the  initial  proceedings  to  be  begun,  say,  at  a 
county  court  or  other  local  courts  ? — By  the  initial 
proceedings  your  Grace  means  the  filing  of  the  petition 
and  so  forth  ? 

3548.  The  formal  proceedings  at  the  beginning  i* — 
But  if  the  fees  wei-e  remitted  in  the  High  Court  the 
expenses  would  be  the  same,  would  they  not  ? 

3549.  (Chairman.)  Are  you  not  overlooking  that  in 
the  High  Court  the  petitioner  must  come  himself,  or 
send  his  solicitor  to  file  it  ? — Oh,  you  are  referring  to 
petitions  presented  by  the  petitioner  in  person  or 
without  a  solicitor  at  all. 

3550.  {The  Archbishop  of  Yorh.)  I  imagine  in  the 
High  Court  now  (I  speak,  of  course,  with   very  great 

ignorance) ? — There   is  no   necessary  attendance 

by  the  petitioner  until  the  hearing  of  the  case  comes 
on ;  it  is  all  done  by  handing  in  a  piece  of  paper  care- 
fully settled  by  counsel  or  solicitors. 

3551.  Tou  think  if  the  fees  were  cheapened  or 
remitted  in  the  High  Court  there  would  be  no  great 
saving  in  taking  any  part  of  the  initial  proceedings 
from  the  High  Court  ? — Quite  so. 

3552.  Would  you  be  in  favour  of  the  power  being 
given  to  the  High  Court  to  pay  for  any  witnesses  that 
the  judge  really  thought  were  necessary  to  the  fair 
hearing  of  the  case  ? — It  is  a  question  so  much  for  the 
Treasury.  I  shoidd  think  not.  I  should  have  thought 
it  would  not  work  satisfactorily.  Of  course,  it  is  done 
in  some  criminal  cases,  as  I  think  Sir  John  Bigham 
remarked.  But  you  see,  your  Grace,  you  have  to 
get  the  witnesses  there  before  you  know  whether  they 
are  necessary  or  not.  Therefore,  I  am  afraid  it  would 
not  work  in  practice. 

3553.  Then  with  regard  to  the  suggestion  that 
certain  county  court  judges  of  exceptional  competence 
should  be  selected  to  try  cases  over  a  rather  large  area. 
Would  it  be  your  opinion  that  even  if  that  were  done, 
hard  cases  could  be  alleged  in  which  it  was  very  difii- 
cult  for  poor  parties  to  come  to  the  place  where  the 
circuit  judge  was  holding  his  coui-t  ? — Yes,  I  think  so  ; 
unless  the  local  centres  were  distributed  almost  as 
widely  as  the  present  county  courts  I  do  not  think  there 
would  be  any  great  saving. 


3554.  With  regard  to  the  publication  of  which  you 
gave  very  interesting  evidence,  if  I  may  say  so,  you  said 
that  publication  acted  in  no  sense  as  a  deteiTent  to  an 
act  of  adultery  ? — Yes. 

3555.  Might  it  not  act  as  a  deterrent  to  the  beginning 
of  a  long  series  of  relations  between  certain  parties  ? — 
Tes,  it  might,  but  I  do  not  think  it  would. 

3556.  I  can  quite  imagine  no  publication  would 
deter  a  man  from  yielding  to  sudden  passion,  but  would 
not  it  deter  him  from  embarking  on  relations  that  may 
at  any  moment  lead  to  that  ? — I  do  not  think  at  the 
present  time  it  does.  I  do  not  think  men  are  deterred 
by  that  consideration. 

3557.  I  was  much  impressed  by  what  you  said  about 
the  injustice  to  the  innocent  parties  through  publication. 
How  far  would  that  be  met  if  the  names  and  the  result 
of  the  case,  the  judgment  of  the  judge,  with  such 
details  as  he  thought  really  germane  to  the  •  case,  were 
published  ? — Of  coui-se,  your  Grace,  if  left  to  the  judge, 
nothing  would  be  published  except  what  was  proper  for 
publication ;  but  then  I  fail  to  see  that  there  would  be 
any  advantage  ;  there  would  be  no  disadvantage  in  the 
case  yoiu'  Grace  puts,  but  I  fail  to  see  any  advantage. 

3558.  In  regard  to  your  views  about  desertion,  if 
divorce  were  allowed  on  the  mere  grounds  of  desertion 
for  a  sufiicient  length  of  time,  would  not  there  be  some 
danger  of  considerable  connivance  then  to  desertion 
which  it  would  be  very  diiScult  to  detect  ? — Oh,  yes,  it 
would  no  doubt  amount  to  this,  that  two  parties  deter- 
mined to  separate  would  live  apart  for  two  years,  and 
then  a  petition  would  be  presented  and  a  decree  made, 
but  I  doubt  if  that  is  a  very  grave  evU. 

3559.  Tou  do  not  think  it  would  have  a  bad  public 
effect  if  people  knew  they  had  only  to  live  apart 
without  intercourse  or  communication,  say,  for  four  years 
to  break  up  their  family  life  and  home  P — I  do  not 
think  it  would  be  largely  used  for  that  purpose,  your 
Grace.  I  do  not  think  where  there  was  any  possibility 
of  living  together  in  decent  and  comfoi-table  circum- 
stances it  would  be  availed  of  by  parties. 

3560.  Tou  do  not  think  that  persons  who  would 
scorn  any  idea  of  procuring  a  divorce  through  the 
commission  of  adultery,  or  cruelty,  or  di-unkenness,  or 
any  such  means  might  procure  a  divorce  in  this  way  P^ 
Oh,  yes,  that  might  be  so,  no  doubt,  but  whether  it  would 
be  a  grave  evil  if  it  should  be  so  I  do  not  know. 

3561.  With  regard  to  your  views  on  the  equality  of 
the  sexes.  May  I  take  it  what  you  meant  to  convey 
was  that  in  your  view,  in  the  case  of  men  and  women, 
the  offence  in  the  sense  of  sin  was  equal,  but  the  injury 
inflicted  by  the  wife  was  greater  than  the  injury 
inflicted  by  the  husband  ? — Yes,  I  think  your  Grace  has 
expressed  my  view. 

3562.  Equality  of  sin,  inequality  of  injury? — Tes,  I 
think  so. 

3563.  Tou  spoke  strongly — did  I  understand  you — 
in  favour  of  the  entire  abolition  of  judicial  separation 
as  a  remedy  P — Tes,  I  did. 

3564.  Have  you  considered  at  all  what  might  be  the 
effect  of  that  on  a  spouse  who  had  strong  conscientious 
objections  to  divorce,  but  who  required  some  protection 
from  the  other  spouse,  would  it  not  be  very  hard  to 
debar  her  from  protection  ? — But  is  it  not  difficult,  your 
Grace,  to  think  of  any  one  who  would  not  obtain  a 
divorce,  but  would  allow_  themselves  to  obtain  a  judicial 
separation? 

3565-6.  I  have  known  of  such  cases? — Tes;  1 
understand  in  the  Roman  church  that  is  so. 

3567.  No,  in  my  own  communion  frequently.  Wovdd 
you  debar  such  a  spouse  from  the  right  of  a  judicial 
separation  ?— It  is  a  vei-y  difflcidt  question,  because  it 
deals  with  matters  that  the  lay  man  cannot  understand 
as  a  clergyman  can.  I  confess  I  cannot  myself  under- 
stand the  condition  of  mind  of  any  vrife  who,  being 
satisfied  her  husband  was  not  a  fit  man  to  live  with, 
would  take  one  kind  of  judicial  proceedings  but  not 
another. 

3568.  Tou  are  aware  that  judicial  sepai-atioh  was 
always  admitted  by  the  Ecclesiastical  Courts?  — 
Divorce  a  mensa  et  thoro. 

3569.  Tes?— Tes;  exactly, 

3670.  But  I  take  it  you  would  be  prepared  to  say 
that   such  a  woman— if   it  was   a   woman — would   be' 
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compelled  to  he  eithei'  without  remedy  or  to  take  a 
divorce  ? — I  think  she  would  have  to  put  her  scruples 
on  one  side  and  take  a  divorce. 

3571.  One  more  question  about  abolition  of  I'eori- 
mination  which  you  strongly  urge ;  might  not  the 
fact  of  that  be  greatly  to  increase  the  danger  of  con- 
nivance between  parties  ? — I  do  not  think  so,  your 
Grace ;  the  case  would  have  to  be  proved,  and  I  under- 
stand it  is  the  law  now,  as  near  to  us  as  Scotland,  the 
doctrine  of  recrimination  does  not  apply  there.  I  do 
not  think  it  would  tend  more  to  collusion. 

3572.  But  might  it  not  tend  to  the  parties  who  had 
obtained  divorce  and  remarried  without  reorimination, 
subsequently  committing  offences  and  then  separate 
again  and  being  divorced  ? — I  beg  your  Gi-ace's  pardon, 
I  did  not  quite  follow  the  question. 

3573.  My  case  is  that  if  neither  side  alleges  against 
the  Other  that  he  or  she  has  committed  the  same 
offence,  would  it  not  tend  to  persons  agreeing  to  live 
that  kind  of  live  and  then  at  varioiis  times  procuring 
divorces — something  of  the  same  kind  is  not  rinknown 
in  America — ^parties  frequently  are  divorced  from  one 
another,  and  then  man-y  and  are  divorced  again  ? — - 
Tes,  that  no  doubt  is  possible,  but  1  apprehend  it 
would 

357 -t.  Is  it  not  opening  the  door  to  a  state  of  things 
which  we  have  fortunately  been  free  from  in  this 
country  up  till  now  ? — But  would  it  not  be  better  that 
"those  people  should  he  divorced  than  remain  man  and 
wife,  each  living  with  someone  else  ?  The  tie  has 
ceased  to  be  sacred  and  respected,  and  when  living  with 
other  persons  the  marriage  had  much  better  be 
dissolved. 

3575.  It  would  become  a  civil  contract  that  they 
could  break  and  renew  as  often  as  they  liked  ? — Well, 
your  Grace  is  putting  an  extraordinary  suggestion.  Tou 
mean  people  would  come  together  to  one  another  ? 

3576.  No,  a  fresh  marriage 

3577.  {Sir  Lewis  Dibdin.)  A  succession  of  marriages  P 
— ^But  that  is  lawful  now. 

3578.  (The  Archbishop,  of  Yorh.)  But  the  bar  of 
recrimination  would  make  that  exceedingly  difficult 
now  ? — I  do  not  quite  follow  how  recrimination  bears 
on  that,  your  Grace,  unless  the  people  are  equally 
culpable  in  theii-  views  as  to  the  maJriage  tie. 

3579.  Tes  ? — Oh,  in  that  case  it  would  be  so,  of 
coui'se. 

3580.  Then  one  point  about  lunacy.  Would  it  not 
be  very  difficult  sometimes  ?  Tou  say  if  lunacy  has 
lasted  for  two  years,  and  there  is  good  medical  evidence 
that  it  will  probably  be  permanent,  that  there  should  be 
divorce.  Would  you  admit  that  there  are  degrees  Of 
lunacy  ? — Oh,  yes. 

3581.  What  would  you  say  about  the  case  of  a  wife, 
say,  who  is  quite  harmless;  and  at  times  is  quite  sane, 
but  who  had  hallucinations  ? — Oh,  I  would  not  for  a 
moment  allow  divorce  on  any  such  grounds ;  it  must 
be  permanent  and  hopeless  insanity. 

3582.  Woidd  you  confine  that  to  dangerous  insanity  ? 
—No. 

3583.  Would  not  it  be  very  important  to.  consider 
the  danger  of  attempts  to  prove  lunacy  with  a  view  to 
property  ^ — I  think  that  would  have  to  be  very  carefully 
weigjied  in  any  legislation. 

3584.  Would  it  be  your  opinion  that  the  matters, 
say,  of  lunacy  and  cruelty,  being  in  the  same  degx-ee  so 
exceedingly  difficult  and  delicate,  shordd  be  an  additional 
reason  for  keeping  the  judgment  of  such  cases  to  a  very 
high  and  expert  tribunal  ? — Tes,  exactly. 

3585.  [The  Earl  of  Derby.)  I  want  to  take  you  now 
to  the  question  of  costs.  Could  you  give  me  any  sort 
of  idea  as  to  the  amount  of  extra  charge,  I  suppose 
there  is  no  general  rule — as  to  what  the  extra  amount 
which  is  spent  on  witnesses  over  the  obi.  is  ? — No,  it 
depends  very  much  on  the  case;  generally  one,  or  two 
witnesses  are  enough — generally  the  petitioner  and  one 
or  two  witnesses. 

3586.  Tou  spoke  also  of  other  expenses  of  the 
country  solicitor  ?— Tes.        ,     ,, 

3,587.  May  I  take  it  as  a  : general  rule  anybody 
would  be  able  to  obtain  a  divorce,  say,  130  miles  from 
London,  from  bOl.  to  60Z.  ? — I  should  say  that  is  a  very 
accurate  estimate.    ■ 


3588.  That  is  about  the  lowest  for  which  a-  divorce 
can  be  obtained  ? — I  think  so,  unless  the  solicitors  waive 
their  fees. 

3589.  Supposing  these  cases  were  heard  in  the 
county  courts,  probably  they  could  be  heard  for  h;ilf 
that  sum  ? — 1  think  that  again  is  very  aooui-ate. 

3590.  Or  even  less  P — Perhaps  less. 

3591.  Now,  has  Sir  Lewis  Dibdin  in  asking  questions 
suggested  that  cases  would  be  slipped  through  in  the 
county  courts  that  ought  not  to  get  through  owing  to 
the  non-interference  of  the  King's  Proctor  P  Do  you 
think  that  is  so  P — Tes,  I  do. 

3592.  But  surely  the  King's  Proctor  would  exercise 
the  same  facilities  as  he  does  at  the  present  moment  in 
London  ? — I  think  the  judges  of  the  county  courts 
cannot  have  the  acumen  and  skill  and  experience  that 
the  High  Court  judges  have  in  detecting  the  signs  of 
collusion. 

3593.  But  as  I  understand  from  Lord  Gorell,  as  a 
general  rule  it  is  not  the  judge  who  sends  the  shorthand 
notes  to  the  King's  Proctor;  it  is  some  person  who 
suggests  outside,  and  may,  perhaps,  in  some  way  he 
connected  with  the  case,  who  suggests  to  the  King's 
Proctor  he  should  ask  for  such  notes  P — No  doubt  that 
is  often  done. 

3594.  Would  not  that  equally  hold  in  the  county 
courts  ? — Tes. 

3595.  Would  it  not  be  almost  more  likely  to  be  so, 
because  people  in  the  locality  might  have  some  spite 
against  one  or  other  of  the  parties  P — Tes,  that  may  be 
so. 

3596.  Therefore,  there  is  just  as  much  reason  to 
suppose  that  a  case  that  ought  not  to  slip  thi-ough 
would  be  brought  to  the  notice  of  the  King's  Proctor  as 
at  present  ?  —  As  much  reason  as  regards  outside 
influence,  yes,  but  not  as  much  reason  as  to  the  inner 
jurisdiction  of  the  court — the  judge  himself. 

3597.  But  as  a  matter  of  fact,  the  judge  very  seldom 
does  bring  such  a  case  forwai'd  ? — I  was  under  the 
impression  it  was  not  infrequent. 

{Chairman.)  In  these  undefended  cases  it  is  very 
rarely  that  you  have  any  ground  for  saying  this  case 
must  go  to  the  King's  Proctor.  It  is  rather  more  a 
case  "where  there  is  a  fight. 

S598.  {The  Earl  of  Derby.)  Sir  Lewis  also  asked 
whether  shorthand  notes  vi^ould  not  be  enormously  mtdti- 
plied,  and  you  agreed  with  him  that  the  number  of  cases 
would  be  multiplied  'i — Tes. 

3599.  Would  not  that  mean,  from  your  experience, 
that  the  multiplication  is  due  to  the  number  of  people 
who,  under  the  present  circumstances,  cannot  afford  to 
get  -relief  being  then  able  to  do  so  ? — Certainly,  my 
Lord.  As  I  understand  it,  the  proposal  that  the  county 
court  jurisdiction  should  be  granted  and  limited  to 
poor  people  would  amount  to  this,  that  the  cases  that 
would  come  into  the  county  court  are  cases  which 
otherwise  would  never  come  into  court  at  all. 

3600.  Then  the  multiplication  of  shorthand  notes 
you  do  not  look  upon  as  an  evil.  Would  you  look  upon 
it  as  being  a  proof  that  cases  which  at  the  present 
moment  cannot  be  brought  before  the  court  owing  to 
want  of  money  would  be  able  to  be  brought  before  the 
court? — Tes,  but  as  to  the  shorthand  note  it  would 
increase  the  expenditure  considerably.  The  transcript 
of  a  shorthand  note  is  more  or  less  a  costly  thing. 

3601.  Biit  the  expenses  would  mean  that  the  present 
people  who  cannot  get  relief  would  be  able  to  obtain  it  ? 
— Tes,  certainly. 

3602.  Only  one  other  question  as  to  the  curious  case 
you  told  us  about  being  held  to  be  collusion  where  there 
was  a  settlement.  Am  I  right  in  thinking  that  in 
Scotch  law  the  judge  has  the  power  to  make  a,n'ange- 
ments  P — Pecuniary  arrangements  as  between  husband 
and  wife  ? 

3603.  Tes  P— Oh,  that  exists  in  English  law.  There 
is  power  to  direct  a  settlement  on  the  wife. 

{Chairman.)  In  England,  after  a  decree  nisi,  the 
court  has  power  to  vary' a,  Settlement.  I  think  Lord 
Guthrie  said  ther,e  was  a  difficulty  with'  regard  to  that 
in  Scotland.' 

3604.  {The  Earl  of  Derby.)  The  court  has  power  to 
direct  a  settlement,  also  to  vary  a  settlement,  and  they 
have  power  to  Compel  the '  husband  to  settle  so  much 
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money  ?iccording  to  his  means  upon  a  wife,  or  to  pay 
lier  so  mucli  a  week  or  month  P — Yes,  so  that  the 
pecuniary  arrangements  as  between  husband  and  wife 
are  fully  provided  for  by  our  court,  even  extending  to 
directing  the  registrar  to  execute  the  settlement  for 
him  as  his  act  and  deed  if  he  refuses  to  do  so. 

3605.  But  the  case  of  collusion  you  mentioned  was 
a  voluntary  act  on  behalf  of  one  party  notified  to  the 
other  party .'' — Tes. 

3606.  Could  that  be  made  oompulsorily  by  the 
judge  ? — I  do  not  think  it  could  have  been. 

3607.  (Chairman.)  Why  not  P — A  settlement  on  the 
child  ?  Tou  can  vary  the  settlement.  Can  you  order 
a  provision  for  the  child  P 

(The  Earl  of  Berby.)  I  ask  it  because  it  seems  to  me 
such  an  extraordinary  thing  that  that  should  be  a  bar  to 
a  divorce — a  thing  aixanged  voluntarily  which,  as  a 
matter  of  fact,  the  judge  could  have  done  after 
a  decree. 

(Sir  Lewis  Dibdin.)  Is  not  that  a  distinction  between 
before  and  after  the  decree  P 

3608.  (The  Earl  of  Berby.)  But  it  was  disclosed  to 
the  judge  ? — Oh,  yes.  Sir  Francis  Jeune  was  informed 
of  it  in  opening  the  case,  or  in  dealing  with  the  case,  but 
I  do  not  think  he  could  have  made  that  settlement, 
exactly 

3609.  (Mr.  Rufus  Isaacs.)  It  was  a  settlement  on 
the  child  ?— Yes. 

3610.  {Mr.  Burt.)  roUowing  up  some  of  the  questions 
by  his  Lordship,  I  should  like  to  ask  this.  I  understood 
you  to  be  of  opinion  that  the  divorce  cases  should  not 
be  transferred  to  the  county  courts  ? — I  think,  sir,  the 
evils  of  a  transfer  to  the  county  coiu't  are  greater  than 
the  evils  of  leaving  the  matter  where  it  is.  But,  of 
course,  there  is  a  great  deal  to  be  said  on  both  sides 
of  the  question. 

3611.  Did  you  draw  a  distinction  between  the 
undefended  and  the  defended  cases  P — Oh,  no.  Of 
coui'se,  there  should  be  relief  whether  it  is  undefended 
or  defended.  The  fact  that  it  is  defended  should  not 
deprive  a  party  of  relief  if  he  is  entitled  to  it  in  fact. 

3612.  I  suppose,  as  a  matter  of  fact,  the  cost  of 
witnesses,  and  such  like,  in  bringing  cases  to  London, 
make  application  practically  prohibitive  so  far  as  the 
poor  and  working  classes  are  conoeraed  ? — I  think 
there  is  no  doubt,  sir,  that,  as  far  as  the  actual  working 
classes  are  concerned,  the  present  cost  of  divorce  is 
prohibitive. 

3613.  Then  have  you  any  suggestion  to  make  to 
afford  these  facilities,  in  the  way  of  diminishing  the 
expenses  P — I  am  afraid  I  have  not,  sir. 

3614.  {Sir  George  White.)  You  admit,  I  suppose, 
the  great  hardship  under  which  the  poorer  classes 
suffer  P — Oh,  yes.  Sir  George,  that  is  obvious — a  great 
hardship. 

3615.  And  the  views  you  give  as  to  the  additional 
grounds  upon  which  you  would  grant  a  divorce,  such 
as  desertion,  and  cruelty,  and  insanity,  would  increase 
that  hardship  by  accentuating  the  difference  between 
the  well-to-do  and  the  poorer  classes  P — There  would 
be  more  available  oases  of  divorce,  and  only  the  same 
opportunity  of  taking  advantage  of  them,  you  mean  ? 

3616.  Yes  ? — I  suppose  that  would  be  so. 

3617.  You  do  not  object  to  making  divorce  easier 
for  the  wealthier  classes  ? — No. 

3618.  But  you  have  no  suggestion  to  offer  by  which 
it  can  be  made  easier  for  the  working  classes  P — Oh,  I 
beg  your  pardon ;  my  suggestion  applies  to  the  working 
classes  just  as  much. 

3619.  I  understand  you  are  against  affidavits  ? — I 
think  the  evidence  given  by  affidavits  would  not  satis- 
factorily deal  with  divorce  cases. 

3620.  And  you  are  not  in  favour  of  the  general 
extension  of  the  cases  to  the  jurisdiction  to  county 
courts  ? — No,  generally  speaking,  I  am  not. 

3621.  And  you  believe  no  satisfactory  justice  can 
be  obtained  unless  it  is  paid  highly  for? — I  do  not 
think  I  went  quite  so  far  as  that. 

3622.  I  took  a  note  at  the  time.  "What  you  said 
was  that,  if  divorce  is  to  remain  on  its  very  high  plane 
of  standard,  it  must  be  expensive  P — That,  unless  the 
strictness  is  to  be  relaxed  under  which  divorces  are 
granted,  it  must  always  be  a  costly  matter. 


3623.  Then  the  summary  of  this  evidence  appears 
to  me  at  least  to  still  prevent  the  poor  from  getting 
their  remedy.  That  is  to  say,  if  you  will  not  admit  the 
value  or  the  general  acceptability  of  coimty  courts  as 
courts  to  try  these  cases,  or  the  taking  of  affidavits  to 
reduce  expense,  what  other  means  can  you  suggest  by 
which  the  advantages — if  you  consider  them  advantages 
— of  divorce,  in  many  cases,  are  to  be  brought  to  the 
reach  of  the  poorer  classes  P — I  am  afraid  I  am  unable 
to  suggest  anything. 

3624.  That  is  what  I  say,  for  increasing  facilities 
for  divorce   for   the   poor  and   the   rich  you  have  no 

suggestions  to  offer ? — Well,  I  cannot  suggest  any 

satisfactory  means  by  which  divorce  can  be  made 
cheap  and  easy  if  the  present  standard  of  evidence  and 
so  forth  is  to  be  maintained. 

3625.  That  is  to  say,  the  evils,  in  your  judgment, 
which  would  result  from  adoption  of  any  of  these  other 
plans,  would  be  greater  than  the  advantages  that  would 
accrue  ? — I  think  so.     That  is  my  view. 

3626.  Then  I  noticed  you  said,  with  regard  to 
publication,  that  while  you  did  not  believe  it  was  any 
deten'ent  against  the  evil  practices  themselves,  in  your 
judgment  it  did  hinder  divorce  suits  being  bi-ought  P — 
It  does  not  hinder  them  being  brought ;  but  I  think 
it  multiplies  the  difficulty  of  getting  evidence  in  them. 

3627.  You  said  you  had  been  asked  on  many 
occasions  whether  it  was  possible  to  arrange  that  no 
report  should  appear  with  regard  to  a  case  P — Oh,  yes, 
that  is  so. 

3628.  And  as  I  gather,  that  sometimes  prevents 
litigants  canying  then-  cases  foi-ward  P — I  did  not 
intend  to  imply  that  was  usual.  It  has  happened.  I 
have  one  case  in  my  mind  now,  but  it  is  very  seldom  ; 
but  I  think  the  difficulty  in  getting  evidence  is  increased 
in  very  many  cases. 

3629.  Then  refening  again  to  the  question  that 
has  been  put  to  you  several  times  already  :  there  should 
be  a  substantial  difference  between  the  lapse  of  a  man 
and  of  a  woman  with  regai'd  to  giving  divorce.  That, 
as  I  gather,  is  based  entirely  on  physical  grounds  ? — 
I  think  so,  yes. 

3630.  You  take  no  heed  to  any  moral  consideration, 
and  therefore  you  still  support  the  different  standard 
of  morality  between  men  and  women ;  is  not  that  the 
result.' — ^Yes,  I  think  so.  You  are  putting  it  rather 
strongly  against  me  from  a  conscientious  point  of  view, 
but  I  think  that  is  not  far  away  from  the  conclusion 
which  I  draw. 

3631.  Then  another  statement  you  made,  and  I 
should  like  to  know  whether  it  is  really  based  on 
experience,  namely,  that  a  man  will  not,  in  a  hundred 
times,  abuse  the  man-iage  tie  unless  there  is  a  fault 
on  the  part  of  the  wife  P — That  was  not  my  opinion. 
That  was  a  portion  of  Dr.  Johnson's  extract.  I  do  not 
go  all  that  length  with  the  leamed  doctor. 

3632.  {Mr.  Uufus  Isaacs.)  I  only  want  to  ask  you 
one  question.  I  heard  you  saying  something  about 
the  King's  Proctor  and  the  difficulty  of  intervention. 
You  have  had,  of  course,  a,  considerable  experience  of 
cases  in  the  courts  P — Yes,  we  have  had  a  good  deal. 

3633.  In  the  Divorce  Court  ?— Yes. 

3634.  In  yom-  view,  speaking  quite  frankly  about 
it,  are  not  there  a  number  of  cases  which  do  slip 
through,  which  are  really  collusive  cases,  and  which 
the  King's  Proctor  does  not  detect  ?— I  do  not  think 
there  are  many  cases,  sir. 

3635.  There  are  some,  are  there  not  P — I  suppose 
there  are.  I  suppose  the  fact  that  these  frequent 
interventions  which  succeed  show  us  there  must  be 
cases  (I  think  one  must  necessarily  draw  the  inference) 
in  which  no  intervention  takes  place  where  collusion 
might  have  existed,  but  I  do  not  think  there  is  a  large 
proportion. 

3636.  No,  I  am  not  suggesting  there  is  a  large 
proportion,  but  there  are  a  number  P — No,  I  do  not  think 
so,  sir.  May  I  ask  what  you  mean  by  "collusive" 
exactly,  for  this  pm-pose  ? 

3637.  I  should  think  that  in  your  experience  you 
would  know  ?— Well,  I  do  not  think  that  there  are  a 
large  number. 

3638.  That  is  a  question  of  proportion  P — Yes. 
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3639.  What  I  am  asking  you  to  tell  us  is  whether, 
from  your  experience  of  the  courts,  in  cases  which 
have  not  come  under  your  actual  knowledge — not  cases 
you  have  been  in,  but  cases  in  which  other  practitioners 
have  been  acting,  there  has  been  really  collusion,  but  it 
has  not  been  detected  by  the  King's  Proctor.  Is  there 
any  doubt  that  that  does  happen  in  the  Divorce  Court  P 
— No  doubt  it  happens,  in  certain  cases,  but  I  do  not 
think  it  happens  in  anything  like  a  large  proportion  of 
cases. 

3640.  No,  I  do  not  suggest  it  does  ? — Not  to  the 
extent  of  being  in  any  way  a  scandal. 

3641.  If  collusion  is  an  objection  to  a  divorce, 
whether  it  is  found  out  or  not,  it  ovight  not  to  be 
happening  ? — That  is  so. 

3642.  And  the  King's  Proctor — this  leads  me  to 
another  question  really — is  not  there  always  watching 
cases,  is  he  ? — No. 

3643.  He  is  not  a  sort  of  detective  agency,  always 
at  work  ? — No. 

3644.  He  has  a  great  many  other  things  to  do,  has 
he  not  ? — I  really  do  not  know  exactly  what  the  King's 
Proctor's  other  duties  are,  but  no  doubt  he  is  not  always 
there. 

3645.  He  does  not  himself  move  in  the  matter,  as 
a  rule,  does  he .''  Some  notification  is  given  to  him, 
setting  him  on  the  track  of  a  particular  case  ? — Tes. 
I  believe  unless  he  is  put  in  motion  by  somebody  he 
does  not  move.  Of  course  in  all  flagrant  cases  he  is 
put  in  motion  by  somebody,  the  judge  or  somebody. 

3646.  But  those  must  be  very  obvious  cases  ? — Tes. 

(Chairman.)  I  think  sometimes  he  may  get  his  infor- 
mation in  a  variety  of  ways  and  act  without,  necessarily, 
instigation.  These  are  questions  Lord  Desart  will  be 
able  to  deal  with  far  better  than  anybody  else.  He  is 
coming. 

3647.  {Mr.  Rufus  Isaacs.)  I  do  not  want  to  go 
through  your  evidence  which  I  have  not  heard,  but 
must  read,  but  apparently  from  the  answers  you  gave 
Sir  Greorge  White,  you  do  not  see  how  divorce  can  be 
brought  within  the  reach  of  the  poorer  classes  ? — I  do 
not,  sir — not  maintaining,  as  I  have  already  said  many 
times,  the  present  high  plane  of  evidence  and  admini- 
sti-ation  of  the  divorce  jurisdiction. 

3648.  Do  you  mean  the  strict  and  rigorous  proof 
that  is  required? — Tes. 

3649.  I  do  not  follow  otherwise  what  there  is 
different  in  divorce  cases  from  any  other  ? — This ;  I 
would  submiit  that  a  divorce  hitherto  has  never  been 
gimnted  except  on  investigation  of  the  case  by  a  skilled 
judge  the  business  of  whose  life  it  is  to  hear  these 
cases. 

36.50.  The  investigation  must  necessarily  be  some- 
what scanty  in  an  undefended  case  that  takes  10  or 
12  minutes  ? — Well,  it  has  to  satisfy  him. 

3651.  But  it  means  nothing  is  brought  to  his  know- 
ledge that  demands  his  particular  vigilance  ? — Tes,  and 
presented  by  coimsel  of  standing,  who,  I  think,  would 
not  present  a  case  of  gross 

3652.  No,  not  a  case  where  the  facts  are  brought  to 
their  notice  ? — Exactly. 

3653.  There  is  an  advantage,  of  course,  to  the  court 
in  being  able  to  depend  on  the  counsel  practising 
before  it  ? — An  enormous  advantage,  in  my  opinion. 

3654.  But  the  real  difficulty  would  arise  in  the 
cases  where  the  facts  are  not  brought  before  counsel  ? 
—Tes. 

3655.  Which,  of  course,  must  also  happen  ? — Tes. 

3656.  An  undefended  case — the  kind  of  case  that 
comes  before  the  court,  in  which  there  must  have  been 
coUusion — is  just  the  kind  of  case  in  which  there  is 
nothing  said  about  it  to  counsel  or  the  judge,  and 
which  may  even  be  unknown  to  the  solicitors  ? — Oh, 
quite  so,  yes. 

3657.  I  do  not  understand  why  it  is  if  it  is  only 
that  objection  that  yovi  could  not  have  an  administra- 
tion of  this  justice  by  the  county  coiu-t  judge  who 
could  do  the  same  as  the  High  Court  judge — could  he 
not — with  the  reservation  that  he  has  not  a  Bar  prac- 
tising before  him  which  he  knows  and  in  which  he  has 
confidence  ? — Tes,  to  a  great  extent.  But  I  think  there 
is  this  further  objection.  I  think  there  would  neces- 
sarily be  a  very  wide  divergence  in  the  views  of  county 


court  judges,  and  I  think  that  would  be  very  undesir- 
able. In  one  circuit  divorce  might  be  very  easy,  and 
in  another  very  strict,  and  then  there  would  be  that 
divergence. 

3658.  That  is  a  diversity  of  opinion  with  which  we 
are  not  imfamiliar  in  the  courts  ? — Quite. 

3659.  In  other  matters  as  well  as  divorce  ? — Tes, 
but  marriage  is  the  only  contract  so  far  as  I  know 
which  the  two  parties  .s«i  juris  cannot  arrange  to 
dissolve  or  vary.  It  stands  on  a  different  basis  from 
that  point  of  view. 

3660.  (Chairman.)  Tou  have  been  asked  about 
collusion  and  intervention  of  the  King's  Proctor.  Do 
you  know  that  the  King's  Proctor  intei-venes  in  more 
numerous  cases  whei-e  there  has  been  no  collusion,  but 
the  party  has  kept  back  facts  from  the  court  ? — Tes,  I 
apprehend  that  is  a  more  frequent  cause. 

3661.  If  the  party — the  petitioner — has  not  disclosed 
all  the  facts  ? — Tes. 

3662.  I  see  there  were  576  undefended  cases  and  a 
small  number  of  defended  oases  ;  in  all  those  undefended 
cases  the  witnesses  go  into  the  box,  the  petitioner 
leading  them  and  disclose  what  they  have  to  say  against 
the  other  side  ? — Tes. 

3663.  Tou  know  the  petitioners  cannot  be  asked  if 
they  themselves  have  been  guilty  of  adultery  ? — Tes, 
that  is  a  cardinal  rale  under  the  Act. 

3664.  Do  you  know  many  of  those  interventions  are 
because  the  petitioner  has  disclosed  the  case  against 
the  other  side  and  said  nothing  against  himself  ? — Tes, 
quite ;  and  based  on  the  fact  that  there  would  have  been 
counter-charges  if  the  whole  facts  had  been  brought 
before  the  court. 

3665.  And  that  is  not  collusion  ? — No. 

3666.  Do  you  know  what  proportion  of  cases  of  that 
character  bear  to  the  total  of  interventions  ? — I  do  not 
know. 

3667.  Collusion  is  where  the  parties  have  agreed  ? 
—Tes. 

3668.  It  may  be  convenient  to  bring  this  out  now. 
For  1907  the  number  of  decrees  nisi  made  absolute 
was  644 ;  the  number  of  interventions  was  31 ;  and  the 
decrees  were  rescinded  in  31  cases.  That  gives  figures 
we  have  not  had  yet. 

(Mr.  Rufus  Isaacs.)  Then  the  intervention  was 
successful  in  every  case  ? 

(Chairman.)  Tes. 

(The  Earl  of  Derby.)  But  latterly  there  have  been 
two  cases  where  it  has  failed. 

3669.  (Chairman.)  This  is  1907.  I  do  not  know 
how  many  of  those  were  cases  where  the  petitioner  had 
not  told  the  whole  story  ? — I  do  not  know.  I  should 
imagine  a  good  many. 

3670.  Would  you  be  in  favour  of  allowing  the  court 
or  the  opposing  counsel  to  ask  questions  of  the 
petitioner  as  to  his  own  conduct  ? — No,  my  Lord. 

3671.  Tou  know  the  judge  cannot  do  it ;  and,  there- 
fore, he  may  have  to  pass  a  case  that  should  not  be 
passed  ? — Again,  I  think  that  is  a  less  evil  then  making 
a  man  or  woman  commit  perjury  on  the  subject,  because 
I  apprehend  the  answer  would  never  be  a  true  one. 

3672.  It  might  be  ? — Well,  if  the  instance  was  very 
glaring  it  might;  but  I  think  it  would  be  an  enormously 
difficult  thing  to  convict  a  man  of  perjiuy  for  an  answer 
given  under  such  circumstances.  The  jury  would  sti-ain 
every  effort  to  say  a  man  is  not  bound  to  give  himself 
away  tf.i  that  extent. 

3673.  One  other  point.  In  answer  to  his  Grace, 
the  Archbishop,  you  dealt  with  the  question  of  a  wife 
who  might  have  conscientious  objections  to  a  divorce, 
and  who  sued  for  a  judicial  separation  ? — Tes. 

3674.  I  should  like  to  ask  you  if  there  were  grounds 
for  a  divorce,  and  a  sepai-ation  only  was  asked  for  and 
obtained,  whether  it  would  be  your  view  that  the 
respondent  in  svioh  a  case  should  have  the  right  to 
apply  that  the  decree  should  be  made  into  one  of 
divorce  ? — That  would  be  a  case,  my  Lord,  of  a  husband 
placed  by  his  wife  in  the  position  that  because  she  did 
not  care  to  marry  again  she  would  not  allow  him  to 
do  so  ? 

3675.  That  is  my  point  ? — No,  if  the  decree  of  judicial 
separation  still  stood  and  existed,  I  do  not  think  he 
ought  to  have  that  power. 
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:>676.  Would  not  you  give  him  the  power  to  turn  it 
into  a  complete  divorce,  and  take  away  the  judicial 
sepai-ation  if  he  chose  ? — 'No,  not  if  he  were  the  guilty 
party,  and  judicial  separation  still  existed. 

3677.  But  you  are  objectmg  to  judicial  separation 
existing  at  all  ? — Tes. 

3678.  Well  supposing  it  were  maintained  to  an 
extent  to  m.eet  the  point  put  by  his  Grace,  would  it 
not  be  right,  in  your  view,  that  the  respondent  should 
have  the  right  to  have  the  decree  made  absolute  against 
him  ? — 1  suppose  where  one  party  is  guilty  and  the 
other  innocent  the  guilty  party  ought  not  to  choose  the 
stick  he  is  to  be  beaten  with. 

3679.  That  is  going  to  the  point  that  .separation  is 
not  a  good  thing  ?; — Yes,  it  is  very  difficult,  and  would 
be  very  exceptional,  but  if  there  was 

3680.  It  seems  to  follow  if  you  think  separation  is 
a  very  bad  thing.  In  a  case  where  grounds  for  divorce 
exist — you  have  already  said  you  would  give  the  right 
to  divorce ? — Tes. 

3681.  It  seems  to  follow  that  you  should  leave  the 
respondent  the  right  to  say :  If  you  choose  the  lesser  I 
will  ask  for  the  higher  ? — But  would  not  the  objection 
of  the  wife,  as  suggested  by  his  Grace,  the  Archbishop, 
be  exactly  the  same  ?  She  objects  to  divorce,  and  she 
would  not  be  relieved.  She  objects  to  the  dissolution 
of  the  tie  altogethei-. 

3682.  It  only  suggests  to  me  that  if  she  is  relieved 
of  the  necessity  of  asking  for  it  it  could  be  put  upon 
her  by  the  suggestion  of  the  other  side  ? — I  do  not 
know,  my  Lord.  It  is  a  very  difficult  point.  It  is  a 
case  that  would  so  seldom  occur. 

3683.  It  is  mentioned  in  some  of  the  foreign  codes, 
and  some  of  the  evidence,  and  that  is  why  I  asked  the 
question  ? — I  should  have  thought  not.  I  should  have 
thought  i£  there  was  a  decree  of  judicial  separation 
the  guilty  party  ought  not  to  be  able  to  change  it  into 
a  divorce. 


3684.  We  have  had  desertion  cases  mentioned  where 
the  respondent  has  disappeared  to  foreign  countries. 
Have  you  met  with  those  cases  ?— Yes. 

3685.  To  the  colonies  and  America  ? — Tes,  I  have 
two  cases  in  my  office  now,  one  where  the  respondent  is 
in  Canada;  and  we  cannot  find  him,  and  another  in 
Australia. 

3686.  I  should  like  to  know  what  your  view  would 
be  about  those  cases  being  treated  as  grounds  for 
divorce  simply  on  the  ground  of  desertion  ? — Where  a 
man  has  gone  to  the  colonies  without  the  wife's 
consent  ? 

3687.  Tes.  In  many  cases  they  cannot  be  traced  ? 
— I  think  that  would  be  desertion. 

3688.  And  should  be  alone  a  ground  for  divorce  ? — 
Tes,  after  two  years,  I  should  say. 

3689.  (The  Earl  of  Derby.)  May  I  ask  one  small 
point  ?  Tou  said  it  often  happens  that,  after  the  in- 
formation with  regard  to  the  cost  is  given,  nothing 
more  is  heard  of  the  proceedings  P — Tes. 

3(590.  Can  you  give  me  the  proportion  of  cases  not 
proceeded  with  to  those  proceeded  with  F — Oh,  very 
few ;  generally  speaking  the  matter  proceeds. 

3691.  It  does  ? — Oh,  yes.  It  is  quite  an  exceptional 
thing ;  we  get  them  sometimes,  but  it  is  quite  an 
exceptional  thing  that  we  are  asked  to  quote  a  price 
and  then  the  matter  does  not  proceed. 

3692.  Tou  said,  in  your  proof,  often  ? — Did  I  say 
often  ? 

3693.  Tes  ?— Well  it  is  not  frequent. 

3694.  (Chairman.)  1  suppose  solicitors  ip  the 
country  do  know,  roughly  speaking,  what  the  costs  are  ? 
—Tes. 

3695.  And  it  is  only  an  occasional  solicitor  who 
wants  to  ask  you  ? — Tes. 

(Chairman.)  I  ought  to  thank. you  very  miich  on 
behalf  of  the  Commissioners  for  the  excellent  way  you 
have  given  your  evidence,  and  the  valuable  information 
you  have  given. 


Mr.  Edwabd  Heron- Allen  called  and  examined. 


3696.  Are  you  the  senior  partner  in  the  firm  of 
Alleii  and  Son,  17,  Carlisle  Street,  Soho,  solicitors  ? — 
Tes. 

3697.  Are  your  firm  solicitors  to  the  city  of 
Westminster  ? — Tes. 

'  3698.  And   you   are   clerk    to   the   vestry   of    the 
parish  P — Tes. 

3699.  And  clerk  to  the  commissioner  of  taxes,  and 
you  hold  other  appointments  ? — Tes. 

3700.  Tou  have  yourseK  come  forward  to  give 
evidence  before  the  Commission  P — Tes. 

3701.  I  believe  your  practice  is  a  large  one  P — ^A  very 
large  one,  but  not  in  divorce. 

3702.  I  was  going  to  ask  you.  As  a  firm  you  do 
not  practice  much  in  the  divorce  coui-t  ? — No. 

3703.  Tou  have  also  mentioned  in  your  proof  that 
your  firm  was  founded  in  1788  ? — Tes. 

3704.  And  having  descended  from  father  to  son  you 
have  a  large  family  connection  P — That  is  so. 

3705.  And  so  you  frequently  get  cases  in  which 
questions  of  divorce  have  to  be  considered? — That 
is  so. 

3706.  As  your  proof  deals  largely  with  the  question 
of  publication  I  will  ask  you  first  what  is  your  view 
about  the  desirability  of  publishing  cases  tried  in  the 
Divorce  Court  ? — It  has  always  occuri'ed  to  me,  my 
Lord,  that  the  greatest  scandal  probably  existing,  or 
that  ever  could  exist  in  connection  with  any  judicial 
proceedings,  arises  entirely  out  of  the  publication  of 
the  details  of  divorce  cases  in  the  newspapers. 

3707.  Would  you  explain  why  P — Unfortunately  the 
ranks  in  the  profession  have  been  invaded,  and  will 
continue  to  be  invaded,  by  a  certain  class  of  practi- 
tionei's  who  seem  to  make  it  the  aim  and  object  of  their 
existence  to  turn  the  practice  of  the  divorce  court,  com- 
bined with  the  publication  of  details — which,  the  more 
sensational  they  are,  the  more  certain  they  are  of  being 
published — into  an  elaborate  blackmailing  machinery. 
It  would  naturally  be  said  that  respectable  solicitors 
would  never  for  one  moment  countenance  anything 
of  the  kind,  and  that  is  so,  but  I  think  that  certainly 


the  public — and  I  think  vei-y  often  the  judges  and  the 
Bar — do  not  realise  what  kind  of  practitioners  they  very 
often  have  to  deal  with — ^practitioners  who  carry  into 
operation  the  particular  schemes  which  I  have  referred 
to  in  my  proof.  If  any  instances  are  required  of  how 
siich  people  get  into  the  profession  I  could  give  it,  but 
I  pass  from  that  for  the  moment.  One  of  the  most 
striking  schemes  of  the  kind  is  one  which  I  observed 
was  referred  to  in  his  evidence  by  Sir  George  Lewis — 
the  case  in  which  a  woman  is  knowingly,  with  the  full 
connivance  of  her  husband,  living  in  sin — living  as  a 
common  prostitute;  or  they  have  separated,  and  she  is 
an  adventuress  !  She  may  be  a  woman,  unfortunately, 
of  decent  birth,  and  in  cases  of  this  kind  it  is  not, 
unfortunately,  at  all  uncommon  in  practice — at  any  rate 
in  a  practice  like  ours — ^that  a  man  makes  the  acquaint- 
ance of  a  member  of  one  or  the  other  of  this  class  of 
woman.  In  the  most  elementary  form  of  the  case  she 
is  walking  the  streets,  and  he  goes  home  with  her; 
in  the  other  case  he  meets  her  in  some  place  of  public 
resort,  and  the  matter  begins  with  what  appears  to  be 
an  interesting  intrigue — they  glorify  it  by  the  name  of 
romance,  perhaps,  but  the  result  is  the  same.  The 
relations  having  been  established  between  these  persons, 
a  few  days  afterwards  that  man  is  visited  by  some 
subterranean  person,  who  says,  "  Tou  have  at  last  been 
"  discovered  under  circumstances  that  leave  nothing  to 
"  the  imagination,  with  my  wife,  and  I  propose  to  bring 
"  an  action  against  you,  and  file  a  petition  in  divorce, 
"  and  I  want  to  know  what  arrangement  you  wiU  make  ?" 
Amongst  the  lower  classes  the  practice  is  invariably 
that  the  man  says  :  "  I  am  very  son-y  that  you  should  be 
"  the  victim  in  this  case,  but  I  have  long  suspected  my 
"  wife  was  walking  the  streets,  and  I  have  caught  her, 
"  and  I  am  so  ashamed  and  unhappy  about  it  that  I  want 
"  to  go  abroad.  Give  me  500Z.  and  I  will  go  abroad." 
And  in  the  vast  majority  of  cases  the  money  is  paid— 
especially  if,  as  is  very  often  the  case,  the  victim  is  a 
mariied  man. 

:j7(.i8.  Are  yuu  speak  inn'  from  something  you  have 
heard,  or  something-  you  actually  know  ?— These  are 
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ciioumstances  that   I   actually  know.     A   man   comes 

to  his  solicitors  under   those  circumstances,  and   the 

solicitpr  goes  to  the  solicitor  of  the  other  man.  who 

is  generally  somebody  who  has  been  previously  struck 

off  the  rolls,  and  expostulates  with  him.     He  is  met 

with  the  bland  assurance  that  the  solicitor  is  delighted 

to  hear  that  the  man  is  innocent  as  far  as  the  fact  that 

he   knew  the  woman  was   married   is    concerned,  but 

that  this  is  a  thing  that  his  client  cannot  pass  over. 

Unfortunately,  in  the  higher  class  of  those  cases  one 

finds  that  it  is  conveyed  to  the  wife  who  is  going  to  be 

the  respondent,  that  really  the  husband  does  not  mind 

very  much,  but  her  exti-avagances — and  my  experience 

has.  been  that  pi-actically  aU  defended  divorce  cases  are 

brought  about  by  the  exti-avagances  of  the  husband  or 

wife — are  going  to  ruin  him,  and  he  is  afi-aid  of  her 

debts  ;  but  if  her  debts  become  paid,  or  she  is  put  in  a 

position  to  pay  her  debts,  and  he  is  relieved  from  the 

fear  of  being  ruined,  he  will  be  prepared  to  look  over 

this  matter  and   take  her  back  or  enter  into  a  deed 

of  separation.     Under  those  circumstances,  naturally, 

the  wife  is  in  touch  with  the  co-respondent  and  the 

co-respondent  hears  of  it,  and  the  chances  are  that  he 

says :    "  How   much   is   required  to   bring   about   this 

reconciliation  ?  "  and  it  is  paid. 

3709.  How  is  this  bearing  on  the  question  of  pub- 
licity ? — Simply  this,  my  Lord,  that  were  it  not  that 
the  fact  that  all  these  4etail8  will  be  published  in  the 
papers,  the  victims  in  both  those  oases  would  simply 
defy  the  blackmailer.  They  would  not  mind  his  threats 
in  the  least.  They  would  say  to  their  wives  if  such 
existed  :  "  It  is  perfectly  true  ;  I  have  made  this  lapse ; 
"  I  am  Sony  for  it."  I  am  not — -as  I  have  said  in  my 
proof: — ^holding  a  brief  for  the  defence  of  adulterers, 
but  it  seems  to  me  to  be  a  scandal  that  the  process  of 
the  court  should  be  made  a  means  by  which  this  class 
of  practitioners  and  the  husband-criminals,  who  are 
hardly  lower  than  themselves,  should  make  this 
extremely  lucrative  living. 

3710.  Does  that  deal  with  the  two  classes  of  case 
presented  in  your  proof  ? — Tes. 

3711.  Then  you  go  on  to  say  something  more  about 
some  other  class  of  cases — ^if  a  man  wishes  to  commit 
adultery  with  impunity? — That  is  a  case  in  which  a 
man  may,  for  some  reason  best  known  to  himself, 
wish  to  lire  separately  from  his  wife.  He  may  wish 
to  be  free  to  live  as  irregular  a  life  as  he  likes,  and  he 
says  to  his  wife  :  "  I  will  execute  a  deed  of  separation ; 
"  you  have  means  of  your  own,  and  you  can  allow  me 
•'  something";  or,  "I  have  means,  and  I  will  allow 
"  you  something ;  at  all  events,  we  will  enter  into  a 
"  deed  of  separation  and  live  separate."  "  No,"  says 
the  wife.  A  woman  living  by  herseM  is  in  a  painful 
position,  and  she  says  :  "  For  the  sake  of  my  children 
"  I  refuse  to  do  this."  Now,  it  has  been  known — ^and 
I  have  known  cases  in  the  practice  of  a  firm  with  whom 
I  am  acquainted — for  a  wife  to  receive  a  letter  from 
a  firm  of  solicitors  saying  that  they  have  instnictions 
to  file  a  petition  in  divorce  against  her  unless,  she  is 
prepared  to  enter  into  a  deed  of  separation.  The 
alternative  is  explained  or  understood.  Under  those 
circumstances  she  naturally  —  or  somebody  on  her 
behalf — goes  and  sees  this  practitioner  who  has  levelled 
this  bolt  from  the  blue  at  her,  and  she  finds  a  petition 
is  in  course  of  preparation,  in  which  the  co-respondents 
named  against  her  fall  into  one  of  two, classes.  Either 
persons  in  a  menial  position  —  a  coachman,  a  groom, 
a  chauffeur,  or  gardener,  or  else  somebody  in  a  con- 
fidential relation — a  doctor  or  solicitor,, or  the  clergy- 
man of  her  parish.  She  protests,  of  coiu-se,  her 
absolute  innocence,  and  the  practitioner  says : 
",  Certainly,  I  am  delighted  to  hear  that  is  so,  and 
"  you  will  have  the  opportunity  of  going  into  court 
"  and  being  swom,  and  seeing  in  the  newspapers  the 
"  following  morning  or  the  same  evening  that  you 
"  have  denied  on  oath  that  you  were  the  mistress 
"  either  of  youi-  servants,  or  your  doctor,  or  lawyer  or 
"  clergyman."  Then  the  wretched  woman,  if  she  has 
the  pluck  to  face  a  thing  of  that  kind  —  I  do  not 
think  I  have  personally  ever  known  a  woman  face  it 
— is  placed  in  that  position  and  the  case  fails,  but 
she  goes  through  the  rest  of  her  life  as  a  woman 
"  who  got  into  that   excessively  unpleasant  mess,"  in 


which  her  coachman  or  groom,  or  lawyer  or  doctor, 
as  the  case  may  be,  was  brought  in  as  co-respondent. 
Under  those  circumstances  the  man  who  has  levelled 
such  an  atrocious  charge  against  her,  finally  kills  any 
possibility  of  love  that  might  have  existed  between 
them  ;  the  children,  if  they  are  of  an  age  to  discriminate 
at  all,  g,re  disgusted  and  lose  all  respect  for  their 
father;  and  she  enters  into  a  deed  of  separation,  and 
the  man  goes  away  and  Kves  with  his  mistress  opposite, 
or  next  door,  as  the  case  may  be,  and  he  can  watch 
her  at  any  moment,  and  if  he  has  any  reason  to  suppose 
a  man  visits  her  more  often  than  he  thinks  desirable 
he  can  put  her  to  all  the  shame  and  misery  of  filing 
a  petition  against  her,  and  dragging  her  through  the 
Divorce  Ootirt.  It  seems  to  me  the  position  is  grossly 
unfair  from  the  point  of  view  of  the  woman,  and  that 
in  such  cases  the  process  of  the  court  has  been  dis- 
gracefully used. 

3712.  Are  you  speaking  only  from  the  point  of  view 
of  what  may  occur,  or  do  you  mean  to  convey  that  this 
class  of  case  actually  exists,  and  is  incapable  of  being 
dealt  with  because  of  the  fear  of  various  charges  being 
made  ? — Entirely. 

3713.  And  published  ? — And  published.  It  is  en- 
tirely a  question  of  the  newspapers  and  posters  in  the 
evening,  which  confront  you  on  your  way  home  con- 
tinually :  "  Clergyman  in  divorce,"  "  Doctor  in  divorce," 
"  A  baronet  divorced."  It  may  have  been  an  un- 
defended case ;  the  thing  may  have  been  disposed  of 
in  a  quarter  of  an  hour  in  coui-t,  and  perhaps  there 
are  three  lines  in  the  newspapers,  but  it  occupies  the 
whole  of  the  poster,  and  that  is  what  is  supposed  to 
be  the  attractive  feature  of  that  newspaper. 

3714.  This  is  very  remai-kable,  of  .course,  and  one 
would  like  to  know  to  what  extent  you  ai-e  speaking 
from  experience.  One  might  understand  that  your 
evidence  was  directed  to  one  case,  or  something  of 
that  kind,  but  is  your  evidence  directed  to  cases  of 
this,  character  that  you  have  known  ?: — ^I  have  in  my 
mind  at  this  moment  three — two  cases  of  a  doctor, 
one  of  a  lawyer — a  solicitor.  But,  as  I  say,  my  practice 
in  these  cases  is  not  very  large.  People  only  come  to 
me  when  they  are  in  dire  trouble,  and  I  do  what  I 
can  to  get.  them  out  of  it. 

3715.  And  you  think  people  are  terrorised  by  the 
thought  of  publicity  when  there  is  a  charge  that  ought 
not  to  be  brought  ? — A  charge  for  which  there  may  not 
be  the  slightest  jot  or  tittle  of  supporting  evidence. 

3716.  Tou  think  they  would  face  that  out  if  they 
could  face  it  without  publicity  ? — ^Unquestionably ;  but 
that  clergyman  or  that  doctor  or  that  solicitor  who  has 
been  made  a  co-respondent  and  has  been  in  a  defended 
divorce  suit,  and  subjected  to  all  the  incidents  that 
follow  a  defended  suit,  is  ruiaed.  People  say :  yes,  the 
reverend  so-and-so,  or  the  doctor,  or  the  lawyer  got 
himself  into  a  very  unpleasant  mess  with  one  of  his 
clients  or  a  parishioner,  or  a  patient,  and  people  say 
there  is  no  smoke  without  fire ;  and  he  knows  that,  and 
he  is  ruined. 

3717.  And  you  think  they  settle  the  matter  by 
payment  ? — Invariably. 

3718.  Although  there  is  no  real  charge  against 
them  ? — Although  there  is  no  real  charge  against  them 
of  any  kind.  I  have  known  that  happen  more  than 
once. 

3719.  I  observe,  passing  on  without  going  through 
all  the  details  in  your  proof,  you  say  :  "  C^ses  like  the 
"  above,  in  which  the  process  of  the  court  is  wantonly 
"  abused  in  calm  reliance  of  the  newspaper  reports, 
"  might  be  multiplied  ad  infinitum."  You  mean  to 
express  that  ? — I  do.  I  say  that  after  serious  con- 
sideration. 

3720.  Do  you  think  that  occurs  in  any  of  the 
undefended  oases  investigated  ? — I  am  afraid  in  a  veiy 
large  majority — well,  no,  perhaps  that  is  extravagant, 
but  in  a  very  large  proportion  of  undefended  cases  they 
are  imdef ended  simply  because  people  feel  it  is  better. 
Of  course,  in  the  first  place,  the  fact  of  the  man  or 
the  woman  to  whom  one  is  married  having  levelled 
such  a  charge  at  one's  head  destroys  love  entirely,, 
and  they  Would  sooner  be  divorced  from  such  a 
person  than  go  through  the  worry  and  trouble  of 
defending  a  divorce  case  for  the  purpose  of.  remaining 
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man-ied  to  the  perpetrator  of  the  attack.  And  also 
one  of  the  points  that  Mr.  Griffithes  brought  out  so 
admirably  in  his  evidence  obtains  extraordinarily  in 
those  cases — a  case  in  which  a  woman  is  threatened, 
perhaps,  with  a  petition  of  divorce,  coupling  her  name 
with  that  of  a  man  in  one  of  these  positions ;  and 
there  is  no  evidence  against  her,  and  she  can  prove 
that  on  the  occasion  when  adultery  is  alleged  against 
her  in  the  petition  she  was  with  such  and  such  a  friend, 
and  she  goes  to  her  and  says  :  "  My  dear,  I  was  with 
"  you  that  day;  it  is  in  my  diary,"  and  she  can  fix  it 
by  this  or  that,  and  she  says :  "  You  must  give 
evidence,"  but  the  friend  says  :  "  No,  my  husband  will 
"  not  dream  of  letting  me  "  ;  and  they  go  so  far  as  to 
say  :  "  If  you  subpoena  me  I  will  say  I  do  not  know  any- 
thing about  it." 

3721.  Are  you  speaking  from  your  own  knowledge  ? 
— I  am  speaking  from  absolute  knowledge. 

3722.  It  prevents  witnesses  from  coming  ? — It  pre- 
vents an  enormous  number  coming.  Undefended 
cases  fall  into  two  classes — the  cases  that  are  unde- 
fended because  people  are  afraid  to  defend  because  of 
the  publicity,  and  cases  in  which  people  will  not  give 
evidence  to  suppoi-t  a  defence  because  of  publicity. 

.S723.  Now,  what  do  you  think  is  necessary  to 
prevent  this  ?  —The  entire  suppression  of  newspaper 
reports  of  divorce  cases. 

3724.  Do  you  go  so  far  as  not  even  to  publish  the 
decree  ? — I  would  go  so  far  as  not  even  to  publish  the 
decree.  I  would  not  allow  it  to  be  mentioned  at  all. 
It  seems  almost  I'idiculous  to  say  it,  but  I  should 
feel  inclined  to  put  it  on  the  same  level  as  a  birth, 
death,  and  marriage  announcement.  If  the  parties 
wish  it  to  be  announced  that  they  were  divorced  they 
should  notify  their  friends  in  that  way.  But  I  should 
not  allow  anything  to  be  said  about  divorce  cases  in 
the  newspapers. 

3725.  Now,  we  have  heard  it  said  that  publicity  is 
a  deterrent  to  immorality.  What  is  your  view  as  to 
that  ? — That  is  not  so,  my  Lord,  and  I  think  anybody 
who  considers  it  for  a  moment  is  bound  to  come  to 
the  same  conclusion,  because  persons  who  commit 
immorality  again  fall  into  two  classes — those  who  wish 
to  be  found  out,  with  a  view  to  divorce  ensuing  and 
their  being  able  to  marry  and  live  together  ;  and  those 
who  commit  immorality  in  a  cowardly  under-hand  way. 
The  latter  people  make  up  their  minds  and  think  they 
are  committing  it  under  circumstances  in  which  they 
cannot  be  found  out.  No  man  or  woman  who  com- 
mits adultei-y  of  that  kind  would  ever  do  so  if  they 
thought  there  was  the  slighest  chance  of  their  being 
discovered  and  there  being  consequent  publicity.  It  is 
not  until  some  slip  has  been  made  by  one  or  the  other, 
and  the  petition  is  filed,  that  the  idea  of  publicity  ever 
occurs  to  them. 

3726.  They  keep  it  quiet  ?— Yes. 

3727.  And  in  the  other  case  they  do  not  care  ? — 
Yes,  because  the  man  and  the  woman  fall  in  love — or 
call  it  what  you  will — and  they  make  up  their  minds 
they  want  to  live  together,  and  they  go  and  live 
together  flagrantly  and  openly. 

3728.  That  is  all  you  say  on  this  part  of  the  matter  ? 
—Yes. 

372!).  Another  remedy  you  suggest  has  something 
to  do  with  the  difference  in  status  ? — Yes. 

3730.  Will  you  explain  that  ? — I  feel  very  very 
strongly  that  there  ought  to  be  no  difference  at  all 
between  a  man  and  woman.  I  cannot  help  thinking 
that  the  persons  who  have  expressed  strong  views  on 
the  subject  of  the  difference  between  the  sin,  or  the 
political  inc^onvenience  of  the  immorality,  by  a  man  or 
a  woman  loses  sight  of  the  main  featiu-es  of  the  case. 
It  seems  such  an  extraordinary  thing  to  hear  people 
say  that  immorality  on  the  part  of  a  woman  is  more 
serious  than  immorality  on  the  part  of  a  man,  and  it  is 
urged  that  the  principal  reason  for  that  is  that  a  woman 
who  commits  adultery  is  introducing  a  stranger's  child 
into  the  house,  but  the  man  does  not.  But  he  does. 
He  does  not  introduce  it  into  his  own  house,  but  he 
introdvices  it  into  the  house  of  somebody  else — either 
the  house  of  an  unmarried  girl  or  of  another  married 
woman,  and  I  think  his  sin  is  infinitely  greater  than 
the  wom.'in   who  brings  a  little  child  into  the   world 


who  will,  at  all  events,  be  protected.  A  man  who 
brings  illegitimate  children  into  the  world  broadcast 
and  says  he  has  fallen  suddenly  into  temptation  is  far 
worse.  Of  course,  one  has  to  take  out  the  cases  which, 
I  hope,  are  sporadic,  where  women  are  so  bad  that  the 
woman  solicits  the  man.  Otherwise,  of  course,  the 
man  must  be  the  instigator. 

3731.  Your  view  is  that  there  should  be  equality? 
—Yes. 

3732.  And  you  leave  it  for  the  wife  to  say  whether 
the  solitary  act  should  be  sufficient  for  her  to  apply  for 
a  divorce  or  not  ? — Entirely.  I  have  never  known  a 
woman  want  to  divorce  her  husband  instantly  and 
spasmodically  on  account  of  a  single  act  of  adultery  as 
men  very  often  do  under  the  sting  of  outi-aged  vanity. 

3733.  Well,  now,  the  next  point  is  this.  Have  you 
anything  to  say  about  letting  the  decree  nisi  remain  ; 
the  question  of  discretion  as  to  its  being  made  absolute  ? 
— Yes,  that  is  another  of  the  terrible  things  that  happen. 
The  intention,  surely,  of  the  Legislature  is  that  a  guilty 
person  shall  be  punished  by  the  dissolution  of  his  or 
her  mariiage.  The  effect,  really,  is  to  make  a  successful 
person  in  a  divorce  petition  an  executioner.  It  is  left 
for  him  or  her  to  say  whether  that  decree  nisi  shall  be 
made  absolute  or  not,  and  I  have  actually  known  cases 
where  that  has  been  abused.  There  is  the  case  I  have 
referred  to  in  my  proof  in  which  the  woman  has  got  a 
decree  nisi  against  her  husband,  and  the  woman  with 
whom  she  has  alleged  adultery  has  been  forced  under 
the  protection  of  her  husband,  and,  rightly  or  wrongly 
they  have  lived  together,  and  the  moment  an-ives  when 
a  child  is  to  be  born 

3734.  A  child  of  the  adultery  ? — Yes,  and  under 
those  circumstances  I  grieve  to  say  I  have  known  the 
woman  say  :  "  I  will  pimish  this  man  and  this  woman  by 
"  making  this  child  at  any  rate  illegitimate.  They  shall 
"  not  get  married  before  the  child  is  bom." 

3735.  By  not  making  the  decree  absolute  ? — Yes, 
and  I  have  known  other  and  worse  cases  in  which  a 
woman,  who  has  been  divoi-ced  by  a  man  who  has  no 
means,  and  he  says  :  "  No,  you  want  to  mairy  this  man ; 
"  pay  me  so  much  or  I  will  not  make  my  decree  absolute;" 
and  in  that  way  the  process  of  the  court  is  turned  into 
blackmailing  machinery  of  the  most  efficient  kind. 

3736.  At  present  the  respondent  can  apply  for  the 
petition  to  be  dismissed,  is  not  that  adequate  ? — No,  my 
Lord,  because  when  the  decree  nisi  has  been  pronounced 
the  person  who  wants  it  to  be  made  absolute  wants  it 
to  be  made  absolute  ;  it  sounds  like  a  truism.  But  he 
does  not  want  to  go  to  the  coui-t  and  say,  dismiss  this 
case  for  want  of  prosecution,  because  the  petitioner  has 
not  applied  for  the  decree  absolute.  The  petitioner 
would  say,  if  he  were  scoundrel  enough,  "  Very  well,  I 
will  let  it  be  dismissed." 

3737.  You  think  the  respondent  should  have  the 
right  to  have  it  made  absolute  ? — Certainly. 

3738.  Or  to  let  it  be  worked  automatically  ? — It 
should  be  worked  automatically.  As  I  say  further,  I 
think  the  decree  nisi  and  decree  absolute  should  be 
sensibly  modified. 

3739.  Does  this  part  of  youi-  proof  bear  on  the 
question  of  publicity,  too? — No,  that  part  does  not. 
That  is  merely  the  way  the  practice  of  the  court  is 
abused. 

3740.  In  what  way,  do  you  say,  there  is  any  abuse 
there? — The  fact  that  the  petitioner  is  left  to  his 
election  as  to  whether  to  make  the  decree  absolute  or 
not  enables  him  to  levy  blackmail  against  the  party 
who  is  pining  to  be  free  from  him. 

3741.  Making  him  pay  for  it  ? — Yes,  and  making  it 
an  insti-ument  of  revenge. 

3742.  Have  you  known  that  done  ? — I  have  known 
that  done. 

3743.  Have  you  anything  to  say  about  coUusion? 
— Yes,  my  Lord.  CoUusion  seems  to  me  to  be  a  term 
which  is  very  much  abused.  What  really  constitvites 
coUusion  is  very  difficult  to  define ;  but,  though  it 
sounds  an  extraordinary  thing  to  say,  I  should  be 
wholly  in  favour  of  collusion  being  allowed  to  this 
extent,  that  if  a  man  is  suddenly,  ooirfronted  with  the 
fact  that  his  wife  has  committed  adultery  that  the 
foUowing  should  be  possible.  At  present,  in  such 
circumstances,  on  that  very  day  he  must  be  spirited 
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away  by  his  solicitor ;  he  must  be  put  to  live  in  an 
hotel  or  something  of  that  kind,  and  must  not  go 
neai  ner  again.  He  must  never  speak  to  her  and 
must  file  his  petition  on  the  spot.  He  must  take  all 
these  dreadful  steps  without  giving  her  a  chance  of 
saying  a  word  for  herself ;  she  cannot  explain.  He 
has  disgusted  her  further  by  taking  these  steps,  and 
if  there  is  any  kind  of  communication  between  them 
with  a  view  of  arranging  about  the  children  or  the 
wife  in  the  future,  there  is  collusion.  I  mean  a  man 
may  be  indignant  with  his  wife  and  he  may  say : 
"  Tou  love  this  man,  but  he  has  not  a  shilling  in 
"  the  world,  and  I  must  do  something  for  you ;"  and 
if  that  comes  to  the  knowledge  of  the  King's  Proctor 
that  is  called  collusion.  I  should  allow  husband  and 
wife  absolutely  free  .  intercoiu'se — free  intercourse  in 
the  widest  sense  of  the  term,  until  the  deci-ee  nisi  is 
pronounced.  There  should  be  no  such  thing  as  con- 
donation. A  husband  and  wife  who  have  taken  this 
dreadful  step  of  filing  this  petition,  in  a  moment  of 
outi-aged  vanity  perhaps  (because  it  is  often  out- 
raged vanity  which  leads  to  a  petition),  should  have 
the  opportunity  of  discussing  the  matter,  and  then,  I 
think,  certainly  in  nine  cases  out  of  ten,  the  divorce 
would  never  come  to  anything.  But  they  are  held  at 
arms  length.  They  are  like  dogs  in  leashes  at  opposite 
ends  of  a  prize  ring,  and  their  case  is  being  exacerbated 
by  their  solicitor  and  friends. 

3744.  In  substance,  you  would  allow  them  to  com- 
municate without  being  necessarily  treated  as  colluding 
because  they  did  so  ? — Tes.  I  would  go  further  and 
say  I  would  allow  them  to  live  together. 

3745.  And  yet  pursue  the  divorce  ? — Tes. 

3746.  {Mr.  Buf  as  Isaacs.)  Up  to  the  decree  nisi  ? — 
Up  to  the  decree  nisi. 

3747.  {Chairman.)  That  would  be  clearly  condona- 
tion ? — Clearly  condonation  as  the  law  at  present 
exists,  and  I  think  the  rules  governing  condonation 
should  be  abolished  as  quickly  as  possible. 

8748.  Do  you  mean  that  you  would  allow  the  divorce 
to  go  through  when  the  people  were  actually  living 
together  at  the  moment  ? — If  their  misconduct  has 
been  of  a  kind  that  makes  that  possible.  Those  two 
persons,  if  their  misconduct  has  been  of  a  kind  that 
precludes  the  possibility  of  their  coming  together  again 
— ^that  theu-  cruelty,  or  whatever  it  has  beenj  was  so 
disgusting  that  they  cannot  come  together  again — they 
never  would  come  together  again  between  the  filing  of 
the  petition  and  the  decree  nisi.  But  very  often  the 
filing  of  the  petition  is  brought  about  by  their  friends 
and  by  wounded  vanity  on  the  one  side  or  the  other. 

3749.  Tou  mean,  then,  if  there  were  grounds  for  a 
petition  you  would  not  allow  subsequent  matters  to 
prevent  the  decree  going  ? — Tes. 

3750.  Although  they  were  still  living  together  ? — I 
think  that  case  would  never  arise,  but  if  it  could  it 
would  be  an  extreme  one. 

3751.  And  it  could  then  only  be  if  the  parties 
desired  it  ? — Tes,  and  I  think  that  could  not  arise. 

3752.  Now,  there  were  some  smaller  points  you 
suggested  amendment  upon,  one  is  that  the  solicitor 
and  client  should  both  swear  to  the  facts  ? — That  is  as 
to  the  procedure  of  the  court.  It  is  unfortunately  a  fact 
that  petitions  are  very  often  filed  by  a  certain  class  of 
practitioners  in  which  the  acts  of  adultery  that  are 
alleged  are  wholly  imaginary.  I  say  this  again,  with 
fuU  responsibility,  knowing  what  I  am  saying,  that  a 
petition  is  put  upon  the  file  alleging  adultery  at  such 
and  such  a  place  and  at  such  and  such  a  time,  which 
place  and  time  are  whoUy  imaginary,  the  petitioner 
hoping  that  in  the  terror  that  ensues  on  the  serving 
of  the  petition,  the  respondent,  or  co-respondent,  will 
"  give  themselves  away,"  as  it  is  called,  and  that  when 
the  case  is  heard  of  or  talked  about,  they  wiU  be  able 
to  collect  evidence  and  amend  the  petition. 

3753.  Tou  would  make  the  client  and  the  solicitor 
support  the  petition  by  afiidavit  ? — Tes,  and  I  would 
not  allow  an  amended  petition.  It  may  be  necessary 
to  amend  sometimes  perhaps,  though  I  think  that 
is  extremely  unsound — I  would  not  allow  any  allega- 
tion in  an  amended  petition  to  be  put  to  the  court 
until  the  allegations  put  in  the  main  petition  had 
been  proved,  or  the  judge  had  said  there  was  reasonable 
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ground  for  putting  them  there.  Counsel  is  powerless 
in  the  matter.  I  have  heard  counsel  in  court  open  to 
a  jury  the  most  terrible  allegations  against  a  person. 
I  remember,  my  Lord,  a  case  before  your  Lordship, 
in  which  a  dreadful  allegation  was  made  against  a 
co-respondent,  and  there  was  not  one  siiggestion  of 
evidence — not  a  jot  or  tittle  of  evidence  to  support 
that  part  of  the  opening,  and  your  Lordship  com- 
mented naturally  on  the  fact  later  in  the  trial,  and 
we  were  told  that  the  witness  who  was  to  swear  to  that 
had  disappeared,  or  had  been  seen  the  day  before  yester- 
day, or  had  gone  away,  at  any  rate  was  not  in  court. 
The  jury,  of  course,  were  prejudiced,  and  counsel  is 
powerless. 

3754.  Tou  mean  he  had  opened  on  his  instrac- 
tions  ? — Tes,  and  he  is  given  a  proof  saying  that  so- 
and-so  will  say  that  so-and-so  took  place.  That  is 
opened  to  the  jury,  and  there  is  nothing  to  prove  it. 

3755.  Without  counsel  knowing  that  nobody  is 
coming  to  say  it  ? — Naturally. 

3756.  Do  you  say  that  is  more  than  an  accidental 
case  ? — It  happens  deliberately  very  often,  my  Lord, 
and  the  remedy  for  it  is  that  in  all  oases  in  which  by 
the  shorthand  note  it  can  be  shown  that  counsel  have 
opened  facts  which  are  in  his  brief,  but  are  not 
supported  by  evidence,  the  respondent  in  that  case 
should  have  the  petition  dismissed  against  him  with 
costs,  and  the  other  side  should  have  to  begin  de  novo 
before  a  jury  whose  minds  have  not  been  prejudiced. 

3757.  Then  you  further  suggest  something  about 
the  solicitor  swearing  to  the  facts  in  a  petition  when  he 
has  not  proof  being  considered  a  professional  misde- 
meanour ? — I  should  like  that  to  be  made  a  professional 
misdemeanour. 

3758.  But  supposing  he  has  a  vritness  whom  he  can, 
apparently,  ti'ust  ? — That  would  be  for  the  Incorporated 
Law  Society  to  see  if  he  had  any  real  grounds  for 
making  the  affidavit.  These  people  are  so  anxious  to 
get  a  petition  on  the  file  that  they  will  accept  the 
statement  of  the  man  in  the  street. 

3759.  Tou  stun  up  what  you  say  by  suggesting  that 
scandals  might  be  avoided  by  the  suppression  of  the 
publication  of  matters  of  this  sort  and  by  giving  men 
and  women  a  like  remedy  ? — Tes. 

3760.  Tou  have  not,  in  your  proof,  expressed  any 
views  as  to  the  county  courts,  or  the  extension  of  the 
causes  of  divorce.  Do  you  wish  to  go  into  thatP — • 
Certainly  not  as  to  the  extension  of  causes  of  divorce, 
but,  from  what  one  knows  of  county  court  practice,  it 
seems  to  me  it  is  a  hopeless  suggestion,  for  this  reason 
if  for  no  other — ^we  are  talking  about  county  courts 
outside  London,  of  course.  In  any  country  place  the 
registrar  and  the  officials  of  the  county  court  and  the 
jury — if  there  is  a  jury — must  be  personal  friends  of 
one  or  other  of  the  parties,  and  you  could  not  get  an 
unbiassed  hearing  if  the  jury  in  the  county  court 

3761.  Surely,  the  judge  could  transfer  it  to  another 
branch? — That  might  be  so,  but  that  has  not  been 
suggested.  Then,  again,  the  question  of  taking 
evidence  in  the  country  and  sending  it  to  London,  I 
think,  would  be  more  expensive  than  the  present 
system,  because  the  judge  in  London  could  not  rely  on 
evidence  taken  by  the  registrar  of  the  county  court. 

3762.  We  have  so  much  evidence  coming  from  the 
county  court  judges  that,  as  I  do  not  find  this  is  in 
your  proof,  I  will  not  follow  it  out.  But  I  do  not  find 
in  your  pi'oof  any  statement  as  to  whether  you  have 
considered  the  question  of  extending  the  causes  of 
divorce  ? — No,  my  Lord,  I  have  not. 

3763.  Tou  do  not  want  to  go  into  that? — No,  I  do 
not,  my  Lord. 

Adjourned  for  a  short  time. 

3764  {Mr.  Spender.)  Might  I  ask  you  a  few 
questions  about  the  blackmail  and  the  application  to  it 
of  publicity  ?  Tou  would  not  say,  would  you,  that  the 
possibility  of  blackmail  depended  on  newspaper  pub- 
lication?— ^I  am  ufraid  I  should,  sir.  I  do  not  think 
without  newspaper  publication  there  would  be  any 
blackmail  in  connection  with  divorce  cases. 

3765.  Let  us  take  the  case  of  the  husband  whom 
you  imagined  ;  the  husband  who  had  been  led  astray — 
or  entrapped,  I  think,  was  the  case  you  put — and  the 
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woman's  partner — I  suppose  he  would  be  rightly  called 
— threatening  the  husband  through  a  solicitor.  Might 
not  the  consequences  be  every  bit  as  serious  to  the 
husband  if  there  was  no  publication  ? — No,  I  think  not 
It  would  be  a  matter  entirely  between  himself  and  his 
wife.  Of  course,  it  would  be  a  very  painful  and  a 
frightful  position  for  him  to  find  himseM  in,  but  the 
fact  of  his  haviag  made  this  slip  and  having  been  so 
trapped  would  not  be  published  broadcast  to  the  world, 
and  would  not  affect  him  as  a  citizen,  and  in  his 
business,  and  so  on. 

3766.  But  in  his  domestic  relationship  it  would  be 
as  bad  ? — Tes. 

3767.  WeU,  that  would  be  a  sufficient  lever  to  the 
blackmailer,  would  it  not  ? — In  many  cases. 

3768.  And,  therefore,  newspaper  publicity  is  onl) 
another  element  ? — It  is  the  incident  that  makes  the 
original  blackmail  impossible. 

3769.  "Would  not  you  be  of  opinion  that  if  publicity 
was  barred,  a  man  entrapped  in  such  a  case  would  be 
a  subject  for  blackmail  ? — I  think  if  it  were  not  for  the 
certainty  of  the  publicity  he  never  would  be  black- 
mailed, because  he  would  defy  the  blackmailer  and 
would  not  pay.  He  would  show  that  the  woman  was 
a  common  pi'ostitute,  and  he  would  not  pay. 

3770.  He  would  not  pay  in  the  supposed  case  that 
his  wife  would  not  resent  the  disclosure  ? — The  domestic 
side  of  the  question,  I  am  afraid,  we  must  leave  out  for 
these  purposes. 

3771.  But  in  ascertaining  what  blackmail  is  it  is 
very  material,  is  it  not  ? — Undoubtedly. 

3772.  Then  your  objection  applies  to  people  who  do 
not  mind  a  domestic  exposure  but  are  afraid  of  public 
exposure  ? — Well,  "  do  not  mind  "  is  putting  it  rather 
high. 

3773.  Well,  would  be  prepared  to  face  domestic 
disclosures  ? — Would  be  able  to  deal  with  a  domestic 
disclosure  where  a  public  disclosure  would  ruin  them. 

3774.  Does  not  that  aspect  of  a  public  trial  belong 
to  a  great  variety  of  actions  besides  matrimonial 
actions  ?  —  I  do  not  think  any  public  trial  is  so 
shameful  as  divorce. 

3775.  That  may  be.  But  cannot  you  imagine  a 
great  many  accusations,  some  of  them  far  worse, 
brought  by  blackmailers — threats  of  actions  and 
exposure  in  a  public  court ;  it  is  the  usual  lever  of 
the  blackmailer  ? — I  think  if  cases  were  so  bad  as  that 
they  would  be  cases  that  would  not  be  reported.  A 
man  might  be  aiTested  for  theft  or  assault — they  are 
crimes,  but  they  are  plucky  crimes.  They  are  not 
shameful,  cowardly  crimes,  like  adultery ;  the  same 
stigma  does  not  attach. 

3776.  Then  you  think  it  is  the  particular  lever  that 
these  blackmailers  can  apply  in  these  cases  that 
differentiates  them  from  theft  and  so  on  ? — Entirely. 

3777.  But  you  would  agree  it  is  a  question  of  degree 
between  these  cases,  and  that  the  same  argument  might 
be  used  to  avoid  publicity  in  a  great  many  different 
classes  of  actions  ? — That  would  be  so,  but  the  charge  of 
theft  is  not  reported  with — I  was  going  to  say — the 
salacity  you  often  find  in  divorce  cases. 

3778.  Does  not  that  depend  on  whether  the  person 
charged  with  it  is  known  ? — Very  largely ;  the  better 
Imown  and  the  more  respectable  the  victim  the  better 
1;he  chance  of  levying  blackmail  from  him  is. 

3779.  What  T  am  really  trying  to  get  at  is,  whether 
this  fact  that  a  wrong-doer  fears  exposure  is  not  in  itself 
a  salutary  circumstance  which  attaches  to  a  great  many 
kinds  of  wrong-doing,  and  that  hi  the  public  interest  it 
is  not  thought  right  to  suppress  it  ? — Well  he  does  not 
think  when  he  commits  the  wrong,  of  course,  that  there 
is  going  to  be  any  publicity.  On  the  contrary  he  is 
convinced  in  his  own  mind  he  has  not  a  chance  of  being 
found  out. 

3780.  Is  that  a  reason  for  protecting  him  if  he  is 
found  out  ? — No,  I  do  not  say  the  adulterer  should  be 
protected  by  the  Legislature,  but  I  say  the  blackmailer 
uses  the  legislative  machinery  for  the  purpose  of 
blackmail. 

3781.  What  I  am_  suggesting  to  you  is  that  that  is 
a  possibility  inherent  in  almost  all  kinds  of  wrong- doing  ? 
— But  the  others  do  not  matter  so  much. 


3782.  You  say  a  special  hne  is  to  be  dravra  between 
these  kinds  of  offences  ? — It  is  admitted,  I  think,  that 
adultery  is  one  of  the  most  cowardly  and  detestable 
crimes  a  man  can  commit. 

3783.  But  you  have  said  that  there  are  a  good  many 
charges,  though  not  reported  in  detail,  the  mere  men- 
tion of  whicii  may  be  a  very  damaging  matter? — I 
cannot  imagine  any  case  so  absolutely  damaging  to  a 
man  from  every  point  of  view  as  to  be  a  co-respondent 
in  a  divorce  case,  unless,  of  course,  he  does  it  with  his 
eyes  open,  with  the  view  of  taking  the  woman  from  a 
situation  which  is  intolerable  with  a  view  to  marrying 
her. 

3784.  Tou  do  not  think  there  ought  to  be  publicity  ? 
— I  am  only  calling  attention  to  the  fact  that  because 
the  publicity  is  certain  to  ensue  it  is  made  use  of  for 
the  purpose  of  extorting  money. 

378.5.  Now,  cannot  we  get  at  that  consequence,  or 
mitigate  that  consequence,  in  other  ways  than  that  of 
bringing  less  publicity  to  these  actions.  For  instance, 
you  say  there  are  a  considei^able  number  of  solicitors 
who  make  use  of  these  cases,  and  practise  in  these  cases. 
Is  not  there  a  possible  way  of  dealing  with  a  solicitor 
shoi-t  of  shutting  the  courts  of  justice  ? — I  am  qrute  sure 
there  are  a  very  vast  body  of  solicitors  (and  I  think 
I  can  speak  for  the  body),  that  would  say  if  anybody 
could  devise  a  means  by  which  such  practitioners  could 
be  dealt  with,  there  is  no  money  that  the  solicitors  of 
London  would  not  subscribe  for  the  purpose,  but  there 
is  no  way  of  dealing  with  them. 

3786.  Then,  the  position  is  this.  It  is  because  a 
way  cannot  be  found  of  dealing  vrith  solicitors  that  we 
have  to  take  the  heroic  remedy  of  closing  the  coui-ts  ? 
— I  am  afraid  that  if  there  were  no  solicitors  to  do 
these  things  the  blackmailers  would  do  them  them- 
selves ;  but  the  idea  of  there  being  no  solicitors  is  a 
counsel  of  perfection. 

3787.  Tou  propose,  I  imderstand — and  I  think  it  is 
necessary  from  your  argument — not  only  to  exclude 
the  newspapers  from  the  courts,  but  to  prevent  the 
publication  even  of  the  facts  ? — Tes. 

3788.  Tou  would  not  have  the  fact  recorded  that 
the  parties  had  been  divorced,  and  that  so-and-so  was 
co-respondent  ? — WeU,  I  cannot  help  thinking  that  I 
nave  rather  modified  my  view  about  that.  I  do  no* 
see  so  much  harm  in  that,  but,  I  think,  if  you  suppress 
any  of  it,  you  should  suppress  the  whole.  It  is  a  matter 
of  news,  and  if  they  wanted  it  announced  they  could 
announce  it ;  merely  a  news  item. 

3789.  Would  you  prevent  the  newspapers  from 
alluding  to  the  fact  afterwards,  that  the  man  had  been 
a  co-respondent  ? — Oh,  certainly. 

3790.  So,  at  the  end  of  all  this  sequence,  you  have 
no  guarantee  that  the  blackmailer  wiU  not  be  able  to 
go  to  the  newspaper  and  say  this  man  has  been  a  co- 
respondent ? — No,  you  misapprehended  my  last  answer. 
1  should  make  it  contempt  of  com-t  for  a  newspaper  to 
refer  to  the  details  of  a  divorce  case,  either  when  in 
progress  or  when  it  is  going  to  be  heard  or  when  it 
had  been  heard. 

3791.  After  it  had  been  heard  you  carry  it  to  the 
length ? — Of  not  allowing  it  to  be  commented  on. 

3792.  Of  preventing  a  newspaper  from  stating  the 
indisputable  fact  that  such-and-such  a  man,  if  he  is 
standing  for  Parliament,  or  is  a  candidate  for  a  pubUc 
office,  was  a  co-respondent  ?— I  think  the  judges  of  the 
High  Court  would  be  perfectly  competent  to  deal  with 
the  question  as  they  do  now  when  facts  are  alleged 
against  a  man  under  such  circumstances  as  that 
they  constitute  a  libel.  They  may  be  aUeged  under 
ou-cumstances  that  do  not  constitute  a  libel,  and  a 
judge  of  the  High  Court  could  prevent  facts  being 
brought  out  wantonly  against  them. 

3793.  That  is  the  point  I  want.  Tou  would  make 
a  newspaper  liable  to  an  action  for  libel  if  it  even  men- 
tioned the  fact  that  either  a  man  or  a  woman  had  been 
a  party  to  a  divorce  case  or  a  co-respondent? — Tes, 
unless  they  could  show  there  was  some  public  good 
to  be  derived  from  the  publication  of  the  fact. 

_      3794.  That  is,  the  newspaper  would  have  to  plead 
justification  for  even  mentioning  it  ? — Tes. 

3795.  And  you  do  not  think  it  would  be  a  very 
serious  matter  to  seal  up  the  Divorce  Court  in  this 
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way  ?  Do  not  you  think  it  would  be  likely  to  multiply 
divorce  actions,  and  would  greatly  facilitate  them  ? — ■ 
No,  I  do  not. 

3796.  Tou  do  not  think  it  would  remove  any 
deterrent  ? — I  do  not  think  it  is  any  deterrent ;  I  do 
not  think  it  is  a  deterrent  at  all. 

3797.  Then  how  does  the  blackmailer  manage  to 
ply  his  trade  if  this  fear  of  exposure  is  not  the  lever 
with  which  he  works  ? — Because,  in  the  case  I  am 
quoting,  the  man  thinks  he  is  sinning  with  absolute 
impunity ;  there  is  not  the  slightest  chance  of  publicity. 
It  is  only  the  fact  that  there  is  a  foreign  hvisband 
round  the  corner  who  suddenly  appears,  follows  them 
home  and  finds  out  who  the  man  is,  and  so  on. 

3798.  To\i  would  hardly  carry  it  to  the  extent  of 
saying  that  men  who  resort  to  that  kiud  of  conduct 
had  not  some  idea  that  they  could  be  exposed,  and  did 
not  risk  it  as  one  of  the  liabilities  of  that  kind  of 
conduct  ? — No,  I  think  if  they  had  the  faintest  fear 
of  it  they  would  not  do  it. 

3799.  Do  not  you  think  then  it  is  desii-able  they 
should  have  some  fear  of  it  ? — There  you  take  me  back 
to  the  same  answer  ;  they  do  not  di-eam  for  a  moment 
it  is  likely  to  happen.  They  pick  up  a  casual  stranger 
in  the  street,  and  the  ustial  thing  happens,  but  it  never 
enters  their  miuds  for  a  moment  that  there  is  the 
slightest  possibility  of  divorce  proceedings  following 
upon  it.  If  men  realised  it  (which  they  do  not;  there 
would  not  be  nearly  so  much  indiscriminate  immorality 
in  London — if  men  realised  what  a  lot  of  these  women 
have  husbands  round  the  comer. 

3800.  I  do  not  quite  f oUow  youi-  argument  ? — Well, 
that  is  so.     If  they  knew  that  it  would  be  a  deterrent. 

3801.  If  they  knew  it  ? — ^If  they  knew  it  it  would  be 
a  deterrent,  undoubtedly.  But  they  do  not  know  it, 
therefore  they  are  not  deterred. 

3802.  I  am  suggesting  to  you  to  try  and  realise  the 
full  consequences  of  this,  because  it  means  that  none 
of  the  penalties  that  are  most  feared  would  attach  to 
detection  in  these  cases,  and  I  suggest  if  you  make  the 
Divorce  Court  private,  ia  the  sense  you  propose,  the 
effect  must  be  to  render  the  kiud  of  ofEence  you  suggest 
easier,  because  the  penalty  wUl  be  even  lighter  than 
now  ?  —  But  you  put  into  my  mouth  —  the  penalty 
which  is  feared.  I  say  the  penalty  is  not  feared.  When 
it  happens  it  is  a  sudden  thing  to  him,  it  is  like  sudden 
death ;  a  man  does  not  fear  sudden  death,  but  it  comes. 

3803.  A  person,  for  instance,  who  was  iutending 
to  poison  anybody  would  not  be  deten-ed,  you  think, 
by  fear  of  detection  ? — My  experience  of  poisoning  and 
poisoners  is  so  small  that  I  have  not  studied  it;  but 
I  think  if  a  man  wanted  to  poison  anybody,  fear  of 
detection  would  not  prevent  him  doiug  it. 

3804.  Well,  you  want  to  bar  the  publication  of  the 
mere  fact  of  divorce,  and  the  names  of  the  parties  and 
the  name  of  the  co-respondent  ? — Yes. 

3805.  Is  there  any  kiud  of  precedent  for  that  pro- 
ceeding iu  any  European  country,  or  any  coimtry  ? — 
No ;  I  believe  iu  France  the  names  are  stated.  I  do 
not  know. 

3806.  {Mr.  Bufus  Isaacs.)  Tou  have  spoken  of  these 
oases  and  created  an  impression,  rather,  in  my  mind, 
that  these  blaokmaUiag  cases  are  very  common  in 
connection  with  divorce  proceedings  ? — They  are  pain- 
fvdly  common. 

3807.  Are  you  speaking  from  experience  which  has 
been  brought  before  you  ? — Tes.  For  instance,  at  this 
moment  I  have  in  my  mind  two  cases  absolutely  in 
point  which  haye  happened  within  the  last  six  months. 

3808.  Oases  which  have  not  come  to  trial,  I  suppose  ? 
— Oh,  no,  the  man  has  paid. 

3809.  Oases  in  which  the  man  has  paid  ? — Tes. 

3810.  In  order  to  avoid  the  publicity  of  his  offence  ? 
—Tes. 

3811.  Take,  for  example,  the  last  two  years  :  how 
many  cases  of  the  kind  have  actually  come  before  your 
knowledge  of  which  you  could  give  particulars  ? — 
Well,  I  really  could  not  teU  you,  but  I  should  be 
certainly  within  the  mark  if  I  were  to  say  half  a  dozen. 
There  is  a  gentleman  in  the  room  at  this  moment  who 
could  probably  tell  you  a  good  deal  more  on  the 
subject,  and  whose  experience  is  very  much  wider  than 


mine,  because,  as  I  have  said,  we  do  not  practise  in 
divorce  ;  I  object  very  strongly  to  the  thing. 

3812.  It  is  exactly  that  which  makes  your  evidence, 
at  any  rate,  to  me,  seem  startling.  Tou  say  your 
experience  is  small  in  the  divorce  court  ? — Tes. 

3813.  How  many  cases,  for  example,  have  you  had 
the  last  two  years  ? — Well,  curiously  enough,  I  made  a 
ciilculation  about  that  a  short  time  ago,  and  within  the 
last  ten  years  I  should  think  I  have  been  consulted  in 
about  50  divorce  cases,  and  I  have  only  been  in  court 
once  ;  I  mean  in  a  defended  case. 

3814.  Have  they  always  been  for  the  man  ? — They 
have  always  been  for  the  respondent.  I  have  never 
filed  a  petition  in  a  fighting  ease — in  a  defended  case. 

3S15.  When  you  speak  of  50  cases,  are  they  all 
defended  cases  ? — None  of  them.  I  beg  your  pardon ; 
I  did  bring  one  defended  case  to  trial,  we  could  not 
prevent  it ;  but  in  all  the  other  cases  we  have  arrived 
at  a  modus  vivendi,  and  the  divorce  case  has  been 
quashed  before  it  anived  at  the  coui-t. 

3810.  In  those  cases,  as  I  understand,  there  was 
greund  for  the  complaint  against  the  respondent? — 
No  doubt,  very  often ;  not  always,  but  very  often. 

3817.  Do  you  mean  in  some  cases  there  has  been 
allegation  of  adultery  against  a  man  for  which  there 
has  been  no  foundation  ? — Yes. 

3818.  And  with  respect  to  which  he  has  paid  money 
to  avoid  going  into  court  ? — Tes ;  I  have  a  case  in  my 
mind — I  cannot  say  it  is  in  my  own  practice,  but  in  the 
practice  of  somebody  I  know.  Tou  will  readily  under- 
stand I  cannot  identify  myself  with  these  cases,  but  I 
assure  you  I  do  not  quote  a  case  or  a  single  incident  on 
which,  if  there  is  any  doubt  in  the  minds  of  any  member 
of  the  Commission,  I  am  not  prepared  to  obtain  and 
put  before  his  Lordship  such  documents  as  will  enable 
him  to  assru'e  the  Commission  that  this  is  absolutely 
tiTie. 

3819.  Are  you  prepared  to  do  that  with  reference 
to  the  cases  which  you  have  enumerated  to  us  to-day  ? 
— I  should  be  quite  prepared 

3820.  I  think  you  said  haK  a  dozen  cases  during  the 
last  two  years  ? — Of  course,  professional  secrecy  is  a 
thing  one  has  to  attend  to,  but  I  should  be  prepared,  in 
one  or  two  cases — there  are  cases  where  one  cannot 
even  do  that,  but  I  should  be  able  to  substantiate  every 
case  I  have  alluded  to. 

3821.  Tou  say  you  can  establish  every  single  inci- 
dent of  what  ? — Well,  for  instance,  the  case  of  a  man 
followed  home,  and  the  man  coming  subsequently  for 
money ;  the  cases  where  petitions  are  filed  without  any 
sort  of  evidence  alleged,  and  where  counsel  have  been 
made  to  open  cases  the  evidence  for  which  does  not 
exist,  and  so  on. 

3822.  Well,  it  is  just  exactly  the  particulars  that 
are  necessary  in  order  to  test  this.  Tou  have  told  us 
50  ?— Tes. 

3823.  During  the  last  10  years  ? — Tes,  that  I  have 
been  consulted  in. 

3824.  In  those  50  cases  in  10  years  how  many  come 
within  what  you  would  describe  as  the  blackmail 
category  ? — Well,  half  a  dozen,  I  should  think. 

3825.  Half  a  dozen  out  of  50  ? — Tes.  That  is  in  a 
small  divorce  practice. 

3826.  And  in  each  of  the  six  cases  there  has  been  a 
money  payment  ? — Tes. 

3827.  In  order  to  prevent  the  suit  proceeding  ? 
—Tes. 

3828.  And,  of  course,  it  would  follow  from  that 
that  in  each  of  those  cases  you  have  been  acting  for  the 
husband  ? — For  the  person  who  is  attacked. 

3829.  For  the  husband  ? — I  do  not  quite 

3830.  That  is  what  I  want  to  know  ? — Oh,  yes,  yes  ; 
of  course  it  is  always  a  man. 

3831.  {Chairman.)  It  does  not  follow  that  the  man 
is  the  husband.     I  thought  you  meant  an  attack  by 

a  husband  upon  the  man ? — Tes,  I  was  confused 

by  it. 

3832.  {Mr.  Bufus  Isaacs.)  I  mean  in  each  of  the 
cases  you  have  been  acting  for  the  respondent,  who  was 
the  husband  sued  by  the  wife  ? — ^No.     . 

3833.  Is  that  right  ? — Oh,  no.  Are  you  talking 
about  the  half  dozen  cases  of  blackmailing  ? 
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3834.  Yes.  I  do  not  want  to  get  a  case  wtere  tkis 
has  not  happened,  but  the  half  dozen  cases  ? — In  the 
case  of  the  half  dozen  I  never  came  across  the  husband 
or  the  wife ;  it  is  the  outsider — the  husband  of  the 
woman  who  is  the  head  and  front  of  the  man's  ofEending, 
and  he  has  to  be  paid ;  they  do  not  aiTive  at  divorce. 

3835.  But  what  it  means  is  that  it  is  the  husband 
who  has  committed  the  offence  ;  that  is  to  say,  it  is  a 
man  who  consults  you  ? — Tes. 

3836.  Who  has  a  wife 

(Sir  Lewis  Dibdin.)  Tou  mean  the  co-respondent  ? 

3837.  (Mr.  JRufus  Isaacs.)  Not  necessarily.  It  does 
not  seem  to  me  to  be  at  all  necessary,  and  that  is  what 
I  want  to  get  at.  I  do  not  think  he  does  mean  that  ? 
• — ^In  the  six  cases  of  blackmail  I  am  speaking  about 
there  is  the  case  I  referred  to  particularly  this  morning 
in  which,  in  the  practice  of  a  firm  with  whom  I  am 
acquainted,  a  petition  was  filed,  and  I  was  acting  for 
the  husband,  in  which  there  was  no  evidence  against 
him  at  all.  Not  for  the  husband,  I  beg  your  pardon  ; 
I  was  acting  for  the  co-respondent,  and  there  was  no 
evidence  against  him  at  all,  and  he  paid  a  very  large 
sum  of  money,  and  it  was  called  "  paying  the  wife's 
debts,"  in  order  that  she  might  be  reconciled  to  her 
husband  and  go  back;  and  in.  the  six  cases  I  have  been 
just  consulted  by  the  man,  whether  he  is  maraied  or 
not — he  need  not  have  been  a  husband. 

3838.  But  it  is  always  a  man  ? — Tes,  of  course. 

3839.  And,  of  course,  it  must  be  a  man  who  has 
some  means ;  otherwise  there  is  no  object  in  it  ? — 
Clearly.  He  is  carefully  followed  home  by  the  agent 
of  the  wife,  or  the  husband  as  the  case  may  be,  and 
they  find  out  all  about  him,  and  if  he  is  not  worth 
it,  well,  they  do  not  go  any  further ;  they  wait  for 
another. 

3840.  And  it  may  be  for  fear  of  being  made  a 
co-respondent  in  the  suit  ? — Tes. 

3841.  Or  also  of  its  being  brought  to  the  attention 
of  the  wife  ? — In  most  of  the  cases  the  man  is  so 
worried  and  bothered  about  it  he  confides  in  his  wife, 
and  I  have  known  a  case  where  the  wife  was  good 
enough,  out  of  her  piivate  means,  to  pay  the  blackmail 
demanded  of  the  husband  rather  than  see  him  ruined 
by  being  made  a  co-respondent  in  a  divorce  suit. 

3842.  So  far  as  your  experience  goes,  there  seems 
to  be  a  very  great  objection  to  the  facts  being 
published  ? — That  is  so. 

3843.  That  would  show,  would  it  not,  that  the 
publication  of  the  facts  acts,  at  any  rate,  as  some  kind 
of  penalty  ? — As  a  penalty,  yes. 

3844.  To  the  person  who  has  committed  the  offence  ? 
— Tes.  That  is  what  is  in  the  mind  of  the  man  who 
asks  for  the  money.  He  says  :  "  Pay  me  the  money  or 
"  you  shall  suffer  this  penalty "  ;  it  is  ex  post  facto. 
He  does  not  say :  "  If  you  go  and  sin  1  will  come  down 
"  upon  you  and  you  will  be  punished  as  an  adulterer." 

3845.  If  that  takes  place,  and  the  facts  come  into 
court,  and  there  is  no  piiblication  of  any  kind,  the  result 
is  the  offence  has  been  committed  but  nobody  knows 
anything  about  it  ?  —Nobody  knows  anything  about  it. 
The  husband  probably  gets  his  divorce,  which  is  very 
useful,  because  he  could  not  do  it  again  after  that,  but 
the  co-respondent  would  go  free,  as  he  does  not  know 
she  is  a  married  woman. 

3846.  Have  you  ever  considered  the  application  of 
the  criminal  law  to  these  persons  who  are  pursuing 
blackmail  ? — Oh,  yes,  indeed,  and  they  snap  then- 
fingers  at  it. 

3847.  Tour  position  being,  you  would  adyise  a  client 
to  take  it  into  court  ? — Tes,  that  is  the  doctrine  of 
bluff,  and  they  have  said,  "  Oh,  certainly."  I  said  to  a 
solicitor  once  :  "  Tour  client  is  simply  a  common  black- 
"  mailer";  and  he  said,  "Tes,  have  him  aiTested  and 
"  take  him  to  the  Old  Bailey."     Tou  cannot  do  it. 

3848.  Tou  cannot  do  it,  of  course,  because  he  will 
not  face  the  publicity  ? — Tes,  and  the  blackmailer  knows 
that,  of  course. 

3849.  Tou  have  spoken  of  a  number  of  solicitors  who 
carry  on  this  kind  of  practice.  Can  you  give  an  idea 
liow  ma,ny  there  are,  to  your  knowledge,  who  do  this 
kind  of  work  P^WeU,  I  know,  personally — I  have  had 
personal  relations  with  three,  whom  I  can  call  to  mind 
immediately.      They   were    a    long    time   ago,    but   I 


remember  a  case  of  a  man  who  was  struck  off  the  rolls, 
after  serving  a  long  term  of  imprisonment  many  years 
ago,  and  after  he  finished  his  term  of  imprisonment  he 
came  back  and  practised  in  this  sort  of  case — black- 
mailing cases.  But  there  are  a  great  many  solicitors 
who  are  past  their  work,  or  never  had  any,  or  have 
taken  to  drink,  poor  wretches ;  and  a  man  comes  out 
of  prison,  and  says,  "  I  wiU  give  you  lOOZ.  a  year, 
"  and  I  will  be  your  managing  clerk,"  and  he  is,  and 
you  can  never  see  the  solicitor. 

3850.  Do  you  know  of  any  cases  of  this  kind  that 
have  been  brought  before  the  Law  Society  ? — No,  you 
cannot  bring  them  before  the  Law  Society,  because  you 
cannot  disclose  the  facts  and  cannot  find  a  client  who 
will  go  into  court  and  tell  the  story  against  himself. 

3851.  But  the  blackmail  is  not  confined  to  the 
publicity  in  the  newspapers  ? — No,  it  does  not  get  as 
far  as  that.  The  blackmail  passes  before  the  publicity 
takes  place. 

3852.  But  his  threat  is  not  only  with  regard  to  the 
newspapers  ? — Well,  that  is  underneath ;  that  follows 
as  a  fact — the  jiublicity  in  the  newspapers ;  that  is  what 
he  counts  upon. 

3853.  But  disclosing  the  infonnation  may  be  a  vei-y 
great  threat  also  to  a  person,  without  publicity  in  the 
newspapers  ? — It  may  be,  but  the  disclosure  is  only 
made  to  one  or  two  people,  for  instance,  the  man's  wife, 
who  wiU  be  very  sorry  for  him  perhaps — her  motherly 
instinct  comes  in  and  she  is  very  sorry  for  him ;  she 
cannot  bear  the  thing  itself,  but  it  does  not  make  her 
hate  him ;  and  they  live  it  down  and  are  quite  happy 
after — though  I  cannot  imagine  it  is  quite  the  same 
thing. 

3854.  Is  this  your  sole  reason  for  saying  publication 
of  divorce  cases  should  not  be  allowed  in  the  papers, 
this  question  of  blackmail  ? — And  the  effect  on  young 
persons. 

3855.  That  is  a  question  of  details  ? — Tes. 

3856.  Assuming  the  indecent  details  are  published  ? 
— But  it  is  very  difficult  to  say  where  the  line  of  demar- 
cation comes  between  decency  and  indecency. 

3857.  Is  it  .P— Do  not  you  think  so  ? 

3858.  I  should  have  thought  not  ? — The  evidence 
you  see  every  day  of  the  butler  looking  through  the 
keyhole  and  "  describing  what  takes  place  " ;  a  child 
of  16  or  17  is  absolutely  innocent,  and  I  have  had  it 
said  to  me,  "  What  does  take  place  ?  What  can  they  do 
which  is  so  wicked  P  " 

3859.  But  there  is  a  great  deal  that  is  published 
that  you  cannot  prevent  of  that  character  ? — Not  very 
much.  Excepting  in  divorce  cases,  where  do  you  ever 
get  publication  of  details  of  that  sort  P 

3860.  WeU,  I  can  think  of  several.  But  that  kind 
of  report  only  takes  place  in  what  is  called  society 
scandals.  Tou  do  not  see  this  report  in  detail  of  divorce 
cases,  do  you  ? — Oh,  really  !  Surely  you  do.  Take  any 
Sunday  paper ;  I  do  not  mean  any  Sunday  paper,  but 
there  are  papers  that  make  rather  a  speciality  of  it ;  a 
paper  like — I  had  better  not  mention  the  name — but 
there  are  Sunday  papers  that  make  a  very  great  speciahty 
of  the  most  insignificant  divorce  cases  being  heard. 

3861.  Now,  assuming  that  the  court  had  power  to 
deal  with  a  newspaper  editor  who  allowed  details  to  be 
puljlished  that  the  court  thought  wrong,  which  at 
present  it  does  not,  then  your  objection  would  be 
confined  to  the  opportunity  it  gives  for  blackmailing  ? 
— Tes. 

3862.  Does  it  occur  to  you  that  the  non-publication 
of  the  divorce  proceedings  might  act  with  considerable 
injustice  to  either  the  respondent  or  the  co-respondent  P 
— No,  I  cannot  conceive  on  the  spur  of  the  moment  any 
case  in  which  it  will  be  for  the  good  of  a  man  or  a 
woman  to  have  details  of  this  kind  published  about 
them.  I  do  not  know  what  is  in  your  mind,  but  I 
cannot  conceive  the  possibility. 

3863.  I  wUl  teU  you  what  is  in  my  mind.  There 
may  be  cases  in  which  there  is  something  to  be  said  on 
behalf  of  the  respondent  and  co-respondent  in  extenua- 
tion, which  would  not  appear  at  all  if  all  you  get  is  the 
fact  that  the  divorce  has  been  granted?  —  I  cannot 
help  thinking  that  would  be  caiTying  the  hypothetical 
wrong  or  right  very  far. 
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3864.  Well,  I  do  not  want  to  ai-gue  it  with  you,  but 
I  I'ather  gather  from  what  you  say,  in  your  view,  there 
could  be  no  extenuation  of  the  fact  ? — No. 

3865.  You  rate  the  offence  as  a  very  grave  one  ? — 
Tes,  I  do. 

8866.  And  you  expressed  it,  you  cannot  conceive 
anything ? — Mure  cowardly. 

386V.  The  expres;ion  you  used  was  that  you  could 
not  conceive  any  greater  stigma  on  a  man  than  when 
he  had  committed  adultery  ? — Yes. 

3868.  That  is  hardly  the  generally  accepted  view  of 
the  world,  is  it  ? — I  am  afraid  it  is  not,  and  I  cannot 
think  why. 

3869.  I  was  going  to  suggest  that  many  a  man  who 
would  not  object  to  the  stigma  of  adultery  would 
strongly  object  to  the  stigma  of  obtaining  money  by 
false  pretences  ? — It  may  be  so.  I  know  which  I 
should  sooner  ask  to  dine  with  me,  or  claim  as  a  personal 
friend. 

3870.  Yes,  I  understand  that,  but  youi-  view  is  by 
no  means  the  usually  accepted  one,  is  it  ? — No,  I  believe 
not ;  but  I  believe  a  man  commits  adultery,  either 
wanting  to  be  found  out  or  not.  It  is  not  wanting  to 
be  found  out  that  is  horrible.  I  can  understand  a  man 
taking  a  woman  right  away,  meaning  to  marry  her. 

3871.  Does  it  occur-  to  you  what  you  were  suggest- 
ing would  act  as  giving  the  greatest  protection  to  the 
man  who  has  committed  what  is  in  your  view  the 
greatest  offence  ? — Yes,  but  one  cannot  help  that. 

3872.  But  that  would  be  the  effect  of  it?— That 
would  be  the  effect  of  it. 

3873.  And  your  suggestion  is  that  that  should  be 
done  in  order  to  protect  persons  who  had  committed 
this  offence  fi-om  being  blackmailed  ? — ^Precisely. 

3874.  It  would  make  a  man  care  very  little  about 
committing  adultery  if  you  were  to  give  no  publicity  to 
it,  would  it  not  ? — I  do  not  think  you  could  say  that. 
I  think  that  is  carrying  it  too  far.  There  are  un- 
doubtedly sporadic  cases  where  a  man  would  say :  "  Oh, 
nothing  would  happen  "  ;  but  remember  the  responsi- 
bility a  man  takes  on  himseM  if  a  woman  is  divorced 
on  his  account ;  he  either  has  to  chain  himself  to  her 
for  life  and  marry  her  or  is  disgraced  for  ever. 

3875.  That  depends  on  the  woman  very  much,  and 
the  social  condition  in  which  he  lives  ? — Yes,  I  am  only 
talking  of  the  class  I  am  familiar  with — the  lower- 
upper,  and  upper-middle  classes. 

3876.  But  I  only  want  to  understand  this  :  that  the 
effect  of  what  you  are  proposing  to  do,  notwithstanding 
how  you  view  adultery,  is  to  give  the  most  complete 
protection  of  the  adulterer  ? — ^As  far  as  publication  is 
concerned,  no  doubt. 

3877.  Is  not  that  the  most  serious  thing  he  has  to 
fear  ? — That  may  be  a  very  frightful  thing,  and  is  a 
ghastly  thing  for  a  few  weeks,  but  the  other  result  of 
having  to  chain  himself  to  a  woman  for  whom  he  has 
no  respect  is  much  greater. 

3878.  You  say  it  may  be  a  serious  thing  for  a  few 
weeks  ;  but  why,  if  the  offence  is  so  serious,  and  to  be 
looked  upon  so  seriously,  as  you  say  ? — I  am  talking 
about  the  publicity.  It  is  Sj,  very  serious  thing  for  him 
for  a  few  weeks  as  everybody  is  talking  about  it,  and 
for  the  rest  of  his  life  because  his  own  family  and 
friends  will  talk  about  it. 

3879.  But  why  should  you  protect  him  if  he  has 
committed  this  very  serious  offence  ? — That  is  what  I 
said  at  the  beginning  ;  I  do  not  argue  that  the  Legis- 
lature ought  to  protect  adulterers,  but  that  it  ought  to 
take  steps  to  insure  that  the  process  of  its  court  is  not 
used  for  the  purpose  of  levying  blackmail  against 
people  who  may  have  committed  this  offence. 

3880.  Do  you  know  of  any  case  which  has  ever  been 
brought  before  a  Divorce  Court  in  which  complaint  has 
been  made  of  this  ? — No,  it  would  not  be  ;  because  the 
fact  of  its  coming  to  the  Divoi-ce  Court  means  he  has 
defied  the  man. 

3881.  I  do  not  quite  foUow ;  do  you  know  of  any 
cases  in  your  experience  where  an  application  has  been 
made  to  dismiss  a  petition  because  it  is  an  abuse  of  the 
process  of  the  court,  on  the  groimd  that  there  is  no 
foundation  for  the  charge  ? — Surely  that  is  the  argu- 
ment in  every  defended  case,  that  there  is  no  foundation 
for  the  charge. 
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3882.  You  are  not  following  the  point.  It  is  one 
thing  to  have  a  defence  to  a  charge,  but  I  want  to  know 
do  you  know  of  any  case  in  which  an  application  has 
been  made  to  either  one  of  the  judges  of  the  Divorce 
Coui't  (an  application  that  can  be  made  in  chambers)  to 
dismiss  a  suit  on  the  ground  that  it  is  brought  for 
nefarious  purposes,  and  there  is  no  foundation  for  the 
claim  ? — No,  1  have  never  heard  of  it. 

3883.  Then  you  do  not  know  if  such  an  application 
could  be  made  ? — No.  I  cannot  understand  the  appli- 
cation, because  a  man  would  have  his  facts  aU  cut  and 
dried.     It  is  a  fact  you  would 

3884.  That  is  a  case  where  the  offence  has  been 
committed,  no  doubt,  but  I  was  dealing  with  the  class  of 
case  where  offence  has  not  been  committed  ? — Yes. 

3885.  And  in  which  it  is  known  by  the  petitioner 
that  the  offence  has  not  been  committed,  and  the  suit 
is  merely  instituted  for  the  purpose  of  blackmail,  which, 
of  course,  might  be  a  very  serious  thing  to  the  co-re- 
spondent ? — Yes. 

3886.  A  man  in  a  public  position,  for  example  ? — 
Yes. 

3887.  The  mei-e  fact  that  there  is  a  suit  pending 
against  him  would  be  a  very  serious  thing  ? — Yes,  and 
my  experience  is  that  he  pays  ;  he  does  not  go  into 
court. 

3888.  Notwithstanding  that  there  is  no  foundation 
for  it  ? — Notwithstanding  that  there  is  no  foiuidation 
for  it. 

3889.  I  think  I  understood  you  to  say  you  only 
know  of  one  such  case  that  came  under  your  notice  ? — 
Yes,  I  know  of  one  such  case.  I  was  trying  to  think 
if  I  know  of  any  other.  Yes,  I  can  remember  another 
one  now,  in  which  a  man  paid  about  4,000L  to  a 
country  solicitor  for  the  payment  of  the  debts  of  a 
lady  whom  the  client  of  the  firm  to  whom  I  refer 
met  casually  in  Loudon.  He  began  an  intrigue,  and 
then  this  process  of  levying  blackmail  on  him  began 
from  the  country. 

3890.  Supposing  the  husband  became  aware  that 
there  had  been  an  intrigue  between  his  wife  and,  say, 
a  client  of  youi-s,  and  he  brings  a  suit,  and  it  is  com- 
promised by  the  payment  of  money ;  would  you  like 
to  call  that  a  blackmailing  case  ? — I  should  not  like 
to  say  without  the  papers  before  me.  You  cannot 
generalise  like  that.  You  cannot  possibly  make  a 
general  answer  like  that.  You  must  know  what  has 
gone  before. 

3891.  You  do  not  necessarily  come  to  the  con- 
clusion that  because  it  is  compromised  by  a  money 
payment  that,  therefore,  it  comes  within  your  category 
of  a  blackmailing  suit  P  That  is  what  I  want  to  know  P 
— It  is  a  very  difficult  question  to  answer.  I  can 
hardly  imagine  a  case  in  which  I  should  not  call  that 
a  blackmailing  suit. 

3892.  I  rather  understood  that  that  was  your  view  P 
— That  is  my  view,  but  I  take  it  from  you,  there  may 
be  cases  in  which  a  man  may  let  his  wife  off  on  payment 
by  the  co-respondent,  and  still  be  an  honourable  man. 

3893.  Then  I  wanted  to  ask  you  about  witnesses. 
Did  I  understand  you  correctly  to  say  that  you  know 
of  cases  in  which  witnesses  have  refused  to  appear 
because  they  have  been  afraid  of  the  publication  P — Yes. 

3894.  Are  those  witnesses  who  are  quite  innocent, 
I  mean  not  in  any  way  involved  in  the  suit  P — Oh,  no, 
not  in  any  way  involved. 

3895.  Merely  persons  who  could  prove ? — That 

a  particular  person  was  at  a  particular  place  at  a  time 
when  they  were  supposed  to  be  somewhere  else. 

3896.  There  is  a  general  dislike  among  people  to 
come  forward  as  witnesses  in  a  good  many  cases  ? — Yes, 
that  is  so. 

3897.  Do  you  mean  it  goes  further? — Yery  often  a 
woman  will  be  quite  prepared  to  come  forward  and  say : 
"  Yes,  you  were  with  me  on  such-and-such  a  day,  and 
"  this  cannot  be  ti-ue,"  and  the  husband  will  say,  "No, 
"  I  will  not  have  you  mixed  up  in  a  nasty  mess  of  this 
"  kind — I  do  not  like  it,  you  must  not  do  it."  I  have 
known  that  happen. 

3898.  Supposing  she  is  subpoenaed.  Have  you  ever 
known  that  happen  P — Then  you  get  an  excessively 
unwilling  witness. 
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3899.  And  it  makes  you  very  reluctant  to  call  that 
witness  ? — Tes,  indeed. 

3900.  But  do  you  think  it  is  the  publication  that 
causes  dislike  to  come  f  oi-ward  ? — Entirely.  If  witnesses 
of  that  kind  could  be  heard  in  camera,  and  a  woman 
who  is  accused  could  say  :  "  No,  on  suoh-and-suoh  an 
"  occasion  I  was  at  a  certain  person's  house,  and  slept 
"  there  that  night,"  if  she  could  go  to  the  judge's 
private  room  and  swear  to  that  it  would  be  all  right ; 
but  then  you  do  not  get  cross-examination. 

3901.  It  would  be  very  dangerous  to  the  person 
against  whom  the  charge  is  made  that  the  witness 
should  go  into  the  judge's  private  room  and  make  a 
statement  thoreP — Tes. 

3902.  You  do  not  suggest  that  should  be  done  ? — 
No,  but  what  I  mean  is,  if  evidence  could  be  admitted 
without  publicity,  it  would  often  be  forthcoming,  but 
now  it  is  not. 

3903.  Are  you  speaking  of  oases  that  have  come 
under  your  notice  like  that  ? — I  have  a  case  in  my  mind 
now — that  has  been  in  my  own  practice  even. 

3904.  How  often  have  you  knovna  a  vidtness  refuse 
to  appear  because  of  the  fear  of  publicity  ? — Tou  must 
not  take  me  as  being  absolutely  literal,  but  I  should 
think  in  almost  every  case  where  one  has  had  to  collect 
evidence  for  the  defence  of  a  person  one  has  found  one 
or  two  persons  who  might  have  given  evidence,  and 
who  have  said,  "  No,  do  not  bring  me  into  it ;  I  cannot 
'■  bear  it ;  it  is  too  horrible." 

3905.  But  you  do  find  that  in  other  cases  besides 
divorce  cases  ? — I  dare  say. 

3906.  Some  people  object  to  wasting  time  waiting 
about  in  court  ? — Tes,  but  the  atmosphere  is  not  the 
same. 

3907.  No,  it  is  more  objectionable,  no  doubt.  Then 
I  want  to  ask  you  one  other  matter.  Tou  put  forward 
a  view  which,  as  I  understand  it,  amounted  to  this ; 
that,  in  your  opinion,  although  a  husband  and  wife  are 
living  together,  cohabiting  right  up  to  the  trial,  and 
during  the  trial,  that  the  court  should,  nevertheless, 
have  power  to  grant  the  decree  nisi  ? — Well,  that  is  the 
rediictio  ad  absurdwm  almost  of  what  I  really  did  want 
to  bring  before  the  Commission ;  that  is,  that  I  do  not 
think  the  fact  of  their  having  come  together  and  tried 
to  adjust  their  differences,  and  even  cohabit  together 
after  the  filing  of  a  petition — I  do  not  think  that  should 
act  as  a  bar.  Of  course,  they  would  very  soon  find  out 
— in  a  few  days  or  a  few  weeks — if  that  was  impossible, 
and  then  they  would  part  again.  But  I  should  not  put 
a  limit  to  it. 

3908.  Tou  are  speaking  of  two  different  things,  are 
you  not  ? — No,  I  think  not. 

3909.  Let  me  suggest  you  are.  One  is,  there  may 
be  some  negotiation  for  the  purpose  of  bringing  the 
parties  together  again  ? — Tes. 

3910.  Negotiations  by  letter  or  interview  ? — Tes. 

3911.  Either  by  themselves  or  their  legal  advisers 
or  friends  ? — Tes. 

3912.  That  is  one  class  of  case  ? — Tes. 

3913.  That  stands  apart  from  the  case  I  was  putting 
to  you.  I  understood  you  to  say  that  notwithstanding 
they  were  living  together  up  to  the  last  moment,  that 
in  your  view  the  court  should  be  able  to  grant  a  decree  ? 
— If  they  have  found  it  necessary  to  live  together  up  to 
the  last  moment,  trying  to  discuss  the  matter  and  to 
make  up  their  difiiculties,  they  might  be  doing  it  till 
the  very  day  before  the  trial.  It  is  a  ridiculous  picture, 
I  daresay. 

3914.  Tou  might  have  a  suit  going  on,  the  husband's 
solicitor  coming  to  see  the  husband  and  asking  details  P 
—Tes. 

3915.  And  in  another  room  at  the  same  time  the 
wife's  solicitor  seeing  the  wife  and  getting  the  details 
from  her  ? — Tes. 

3916.  And  then  they  are  to  meet  together  and  dine 
together,  and  cohabit  P — Tes,  that  is  a  reductio  ad 
ahsurdum.  That  is  the  other  extreme  from  this  ridicu- 
lous and  abominable  state  of  things  at  present,  that  as 
soon  as  one  files  a  petition  he  or  she  is  spirited  away, 
and  they  are  not  allowed  to  speak  to  one  another 
again. 

3917.  What  seems  to  me  is  that  the  reductio  ad 
ahsurdum  is  the  result  of  the  extreme  way  you  put  it  P 


— Undoubtedly,  but  I  have  to  put  it  in  an  extreme  way 
because  it  is  impossible  to  say  at  what  point  between 
the  filing  of  a  petition  and  the  decree  nisi  they  are 
going  to  separate.  I  should  let  them  communicate  as 
much  as  ever  they  liked,  and  if  it  arrived  at  the  point 
of  cohabitation,  so  much  the  better  ;  they  would  be  all 
the  more  likely  to  adjust  their  differences. 

3918.  One  other  matter  only  that  you  mentioned 
which  was  rather  strange  to  me.  Tou  said  youhad  known 
cases  in  which  (you  speak  of  it  rather  as  a  practice) 
counsel  were  instmcted  to  make  statements  ajffecting  a 
person  seriously ? — Not  practice — it  has  happened. 

3919.  That  is  what  I  want  to  know.  I  can  conceive 
its  happening  in  an  isolated  case  ? — It  is  extraordinarily 
rare. 

3920.  It  may  happen,  of  course  ? — It  does  happen, 
but  it  is  extraordinarily  rare. 

3921.  The  difficulty  I  find  is  this.  It  may  happen 
that  counsel  may  open  something  he  is  instmcted  wiU 
be  proved,  and  when  the  time  comes  the  witness  does 
not  prove  it  P — Quite.  As  a  rule  he  does  not  turn  up 
at  all. 

3922.  But  it  is  by  no  means  uncommon  to  find  a 
witness'  proof  stronger  than  his  evidence  when  he  gets 
in  the  box  P — Tes,  but  I  am  talkiag  of  a  case  where  it 
is  absolutely  unfounded. 

3923.  I  understand  your  suggestion  is  that  there 
are  cases  in  which  this  is  deliberately  done,  with  the 
object  of  the  fact  being  opened  by  counsel — misleading 
counsel  by  telling  him  it  will  be  proved,  so  that  the  fact 
may  Ije  put  before  the  jury  ? — Tes. 

3924.  Now  I  should  like  to  ask  you  in  how  many 
cases  in  your  life  have  you  known  that  happen  ? — Two, 
at  this  moment,  occur  to  my  mind.  In  one  I  remember 
a  counsel  in  the  Divorce  Court  who  had  opened  a  case 
and  asked  the  solicitor  where  the  witness  was  who  was 
going  to  prove  it,  and  the  solicitor  said,  "  Well,  he  has 
"  not  turned  up, "and  the  counsel  said,  "  I  shall  not  go 
"  on  with  the  case  till  he  turns  up,"  and  he  did  not  turn 
up,  and  counsel  returned  his  brief. 

3925.  That  was  a  case  in  which  he  was  quite 
justified  ? — Tou  know  the  case,  perhaps  ? 

3926.  Tes  ;  but  that  was  a  case  that  led  to  the 
extreme  step  of  counsel  refusing  to  go  on  with  a  case  ? 
—Tes. 

3927.  But  apart  from  that  instance ? — In  the  . 

other  instance  it  was  a  case  where  my  own  firm  were 
concerned,  and  we  had  a  most  dastardly  charge  opened 
against  us,  and  there  was  not  the  very  faintest  suggestion 
of  evidence  on  the  subject. 

3928.  {Chairman.)  Are  you  speaking  of  a  divorce 
casep — Tes.  It  was  a  case  before  his  Lordship,  the 
Chairman,  in  which  the  unhappy  co-respondent  was  a 
man  without  any  means  and  conducted  his  case  in 
person,  and  he  had  such  a  perfectly  straight  and  ti-uthful 
story  to  teU  that  the  jury  threw  out  the  case. 

3929.  {Mr.  Rufus  Isaacs.)  But  in  the  case  you  are 
speaking  of,  in  which  the  charge  was  made  against  you 
in  the  course  of  the  case,  what  ground  have  you  for 
thinking  that  it  was  an  absolute — or  coming  to  the 
conclusion  the  solicitor  had  absolutely  invented  the 
story  ? — I  should  not  like  to  say.  in  that  case,  the  solicitor 
did.  _  No,  in  that  case  the  solicitor  certainly  did  not. 
But  in  the  other  case  I  am  certain  the  solicitor  invented 
it.  In  that  particular  case  the  petitioner  had  paid  a 
servant  for  evidence,  and  the  servant  had  given  that 
information  to  his  solicitor,  and  he  had  put  it  into  the 
brief,  and  counsel  had  to  open  it. 

3930.  But  I  want  to  deal  with  the  pai-ticular  thing 
that  you  stated.  I  understood  that  your  complamt 
was  that  there  were  cases  in  which  the  solicitor  gave 
instmctions  to  ooimsel  that  witnesses  would  be  called 
in  order  to  get  counsel  to  open  the  case  and  open 
particular  allegations,  the  solicitor  knowing  fully  that 
there  was  no  such  evidence,  and  that  it  could  not  be 
called  ? — Tes,  I  know  one  case  in  which  that  undoubtedly 
happened,  but  in  the  vast  majority  of  cases  the  solicitor 
is  deceived  as  well ;  but  I  think  the  solicitor,  if  he  had 
taken  the  trouble  to  go  into  the  matter  himself  more 
carefully,  would  have  seen  that  the  case  was  bad. 

3931.  I  am  speaking  with  a  little  experience.  I 
cannot  recall  such  a  case  ? — Tou  are  very  fortunate. 
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3932.  That  is  why  I  want  to  ask? — I  do  not  think 
any  solicitor  would  dare  to  put  a  thing  into  your  brief 
of  that  kind,  Mr.  Riifus  Isaacs. 

3983.  I  do  not  understand  how  it  could  happen. 
Counsel  would  not  open  a  grave  allegation  against  you 
or  anybody  else  of  the  kind  you  have  described,  unless 
some  attempt  had  been  made  to  find  out  whether  there 
was  material  to  support  it;  and  do  you  mean  that 
was  simply  on  one  proof  ? — Only  one  proof,  certainly. 
There  is  the  opening  allegation,  and  then  the  proof 
that  Jane  Smith  will  say  so-and-so.  There  may  be  a 
Jane  Smith,  but  she  is  not  get-at-able. 

3934.  Can  you  say  if  such  a  case  has  happened 
within  the  last  12  months? — No,  a  few  years  ago,  the 
case  I  am  speaking  of. 

3935.  Is  that  the  case  in  which  counsel  threw  up 
his  brief  ? — No,  that  is  the  case  in  which  I  had  every 
reason  to  believe  that  the  solicitor  knew  he  put  some- 
thing in  the  brief  he  could  not  support. 

3936.  How-  many  years  ago  is  that?  —  About 
10  years  ago. 

3937.  That  is  the  only  case  of  that  kind  that  you 
know  of  ? — That  is  the  orQy  case  of  that  kind  that  I 
have  in  my  mind. 

3938.  Is  the  solicitor  still  on  the  rolls  ? — ^I  could 
not  tell  you.     It  is  not  a  fair  question. 

3939.  Why  ?  I  am  not  asking  his  name  ? — No,  but 
he  might  be.  I  really  do  not  know  whether  he  is  or 
not,  but  if  I  were  to  say  :  "  Here  is  a  case  that  suddenly 
"  stopped  and  the  solicitor  has  been  struck  off  the 
"  rolls  since,"  it  would  be  very  easy,  if  necessary,  to 
identify  who  it  was,  would  it  not  ? 

3940.  I  do  not  know  ? — Well,  I  am  prepared  to  say 
I  could  identify  him  to-morrow  morning. 

3941 .  We  will  leave  out  that  one  case  that  happened 
10  years  ago  then.  What  one  wants  to  know  is  for  the 
purpose  of  ascertaining  how  frequent  this  kind  of  case 
is.  Do  you  know  of  any  other  in  which  you  are 
prepared  to  state  it  was  deliberately  done  by  a  solicitor  ? 
— No  ;  that  is  the  only  case  in  which  I  am  prepared  to 
say  it  was  deliberately  done. 

3942.  There  may  be  cases  where  facts  are  open  that 
are  not  proved  after  ? — Tes,  that  is  very  unfortunate. 

3943.  WeU,  there  is  no  means  of  preventing  that  ? — 
But  there  is  the  remedy  I  have  suggested. 

3944.  Which  is ? — That  if  by  the   shorthand 

report  it  can  be  shown  counsel  has  prejudiced  the 
jury  by  opening  something  which  he  is  not  able  to 
support  by  evidence,  the  respondent,  iu  that  case, 
should  have  the  case  dismissed  against  him  or  her,  with 
costs,  and  the  case  to  begin  de  novo,  because  he  has 
not  had  a  fair  run  for  his  money. 

3945.  You  know  that  would  be  ground  for  applica- 
tion to  the  Court  of  Appeal  ? — Yes. 


3946.  And  you  know  the  Court  of  Appeal  has,  in 
one  case  I  have  in  my  mind,  upset  the  coui-t  below? — 
In  consequence  of  facts  opened  which  were  not  proved  ? 

3947.  Yes,  and  which  the  Court  of  Appeal  thought 
might  have  prejudiced  the  jury  ? — Well,  to  go  to  the 
Court  of  Appeal  is  a  very  dangerous  thing — or  expensive. 

3948.  Not  dangerous,  I  hope  ? — Well,  it  may  be, 
you  never  know  where  you.  are. 

3949.  I  do  not  understand,  except  with  regard  to 
the  expenses  ? — Well,  that  is,  after  all,  one  of  the  most 
serious  things. 

39.50.  Yovi  mean  it  is  expensive  ? — Yes. 

3951.  (Sir  George  White.)  In  the  case  of  a  husband 
conniving  at  his  wife's  adultery,  for  the  purpose  of 
levying  blackmail,  does  he  usually  make  his  demand  to 
a  solicitor  ? — Always.  Well,  in  the  cases  I  have  known, 
always. 

3952.  Always  through  a  solicitor  ?  Is  it  your  belief 
that  there  are  a  large  number  of  unscnipulous  men  in 
the  profession  who  are  always  ready  to  undei'take  such 
cases  ? — Not  a  large  number ;  a  certain  number. 

3953.  Then,  in  the  cases  where  no  publication  is 
possible,  do  you  consider  these  demands  would  be  very 
much  reduced,  if  not  altogether  destroyed  ? — They 
would  be  entirely  destroyed. 

3954.  And  your  object  in  preventing  publication  is 
really  to  prevent  blackmail  ? — Entirely.  If  the  husband 
dared  to  go  into  the  court  and  expose  the  tactics  of  the 
blackmailer,  he  has  no  knowledge  that  the  woman  is 
married  and  the  husband  would  not  get  any  costs 
against  him.  He  would  have  a  great  expense  thrown 
on  him  to  get  rid  of  the  woman  by  whose  means  he  is 
caiTying  on  this  particiilar  form  of  blackmail. 

3955.  And  according  to  your  experience  there  is  no 
case  in  which  this  attempt  at  blackmailing  is  exposed 
in  the  Divorce  Court? — I  never  heard  of  one.  Sir 
George  Lewis  said  he  had  paid  thousands  of  pounds 
under  those  circumstances. 

3956.  Is  it  not  sui-prising  that  in  no  instance  a  man 
has   the   courage   to   say   "  These   charges    are    made 

"  against   me  "  ? — No,  it   would   surprise   me   if 

anybody  went  into  court  who  could  afford  to  pay. 

3957.  One  other  question  only.  You  say  in  the 
case  of  a  witness  being  subpoenaed  that  witness  would 
be  an  unwilling  witness,  and,  therefore,  might  not  be 
any  advantage  to  the  case  ;  but  why,  when  a  witness  is 
before  the  court,  should  not  he  or  she  speak  the  truth  r 
— Well,  the  witness  in  that  case  is  generally  a  lady,  and 
the  ordeal  of  cross-examination — you  see  the  defending 
counsel  has  to  shatter  her  evidence  if  possible,  and, 
except  in  a  very  few  cases,  it  is  very  easy  to  get  a  woman 
in  the  witness  box  to  admit  that  that  is  her  impression, 
but  she  is  not  quite  sure.  She  is  only  telling  what  her 
recollection  is,  mind  you,  of  something  that  happened 
months  before. 

(Chairman.)  Thank  you  very  much  for  your  evidence. 


Mr.  Thomas  Smith  Cuetis  called  and  examined. 


3968.  (Chairman.)  Is  your  name  Thomas  Smith 
Curtis  ? — ^Yes. 

3959.  You  are  a  member  of  the  firm  of  CoUyer- 
Bristow,  Curtis,  Booth,  Birks  and  Langley  ?— I  am. 

3960.  Have  you  been  senior  partner  since  October 
last,  when  Mr.  CoUyer-Bristow  died  ? — Yes. 

3961.  Are  you  an  agency  firm  ? — Yes,  my  firm  has 
a  considerable  agency  practice. 

3962.  Have  you  any  idea  how  many  ? — I  think  we 
take  out  about  a  hundred  certificates. 

3963.  That  is  to  say,  your  country  clients  would 
representrnearly  a  hundi-ed  ? — Yes. 

3964.  Have  your  firm,  both  as  agents,  and  with 
regard  to  your  own  personal  clients,  had  considerable 
experience  in  divorce  and  matrimonial  cases  ? — Yes. 

3965.  What  do  you  think  about  conferring  juris- 
diction on  the  local  courts?— As  regards  confen-ing 
general  jurisdiction  on  the  local  courts,  I  should  be 
against  it ;  but  if  it  is  a  question  simply  of  confining 
it  to  poor  cases,  perhaps  there  might  be  something  to 
be  said  in  favour  of  it. 

3966.  The  suggestion  made  is,  oases  of  people  with 
a  small,  limited  income.  That  is  more  particularly  the 
class  of  case  ?— With  regard  to  that,  my  Lord,  I  think 


if  the  procedure  in  the  High  Court  were  reformed  to  a 
certain  extent,  that  the  cost  would  be  very  considerably 
reduced  ;  that  is  the  necessary  cost,  so  that  the  expense 
in  going  to  the  county  coui-t  would  hot,  perhaps,  be 
very  much  less  than  proceedings  in  the  High  Court.  I 
have  taken  out  some  figures  with  regard  to  that,  if 
they  will  be  of  any  service  to  the  Commission.  In  the 
first  place  I  would  suggest  (this  is  in  the  nature  of  a 
reform  of  procedure)  that  it  should  not  be  necessary  to 
issue  any  citation,  but  that  it  should  be  sufficient  for 
the  petition  to  be  presented,  and  to  have  upon  it  a 
return  form,  or  a  note,  that  appearance  can  be  entered, 
and  a  copy  of  the  petition  to  be  served  upon  the 
respondent  and  co-respondent. 

3967.  That  is  one  of  the  difficulties  Mr.  Musgrave 
pointed  out  a  while  ago.  Who  is  to  file  that  petition 
in  a  country  case  ? — I  think  it  might  very  well  be 
received  by  post  in  the  same  way  that  county  courts 
receive  bankruptcy  petitions  by  post.  There  is  no 
reason  at  all  why  the  petitioner,  if  he  is  appearing  in 
person  (if  he  has  consulted  no  solicitor),  should  not 
send  it  by  post. 

3968.  How  would  that  be  served  ? — Assuming  that 
it  is  an  undefended  case  that  would  not  arise. 
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3969.  But  how  woidd  it  be  served?— It  could  be 
served  througli  tbe  county  court,  either  through  a 
baUifi:  or  through  someone  employed  by  the  petitioner 
vrho  could  identify  the  parties. 

3970.  And  if  there  vs^ere  an  appearance  entered  that 
would  have  to  be  entered  in  London  ? — That  would  be 
entered  in  London,  my  Lord. 

3971.  By  post  ?— No,  I  think  not. 

3972.  Personally  P — I  think  on  an  appearance  being 
entered  the  parties  ought  to  be  represented  with  a 
London  address  ;  and  I  cannot  imagine  a  defended  case 
going  on  between  parties  appearing  in  person.  I  think 
they  must  have  professional  advice. 

3973.  And  that  would  require  the  presence  of  some 
agent  in  London  ? — Some  agent  in  London. 

3974.  Some  witnesses  suggested  they  could  go  to 
the  county  court  direct  and  leave  out  the  agent,  at  all 
events  in  the  preliminary  stage  ? — Tes,  but  I  do  not 
think  that  would  make  any  difference  in  costs.  There 
is  no  more  expense  in  a  London  agent  attending  the 
divorce  registry  in  London  than  a  country  solicitor 
attending  the  district  registry  in  the  country.  The 
expense  will  be  the  same. 

3975.  Now  you  have  dealt  with  the  citation  and 
petition? — Then,  my  Lord,  assuming  that  on  the 
present  procedure  (I  have  a  model  bill),  that  the  husband 
comes  from  Norwich  with  one  witness  from  Norwich 
and  bringing  another  witness  from  Northampton  to 
London,  and  in  that  case  (in  an  imdefended  case)  the 
professional  charges  (that  is  not  necessarily  profit 
charges)  would  amount  to  23Z  8s.  8d. ;  the  disbursements, 
including  counsels'  fees  and  the  expenses  of  the 
witnesses  and  court  fees,  would  amount  to  171.  Alto- 
gether 41Z.  3s.  4d.  I  had  better  say  first  that  taking 
these  expenses  down  to  the  time  when  the  case  is  set 
down  the  disbursements  would  come  to  71.  18s.  6d.  and 
the  professional  charges  to  9Z.  6s.  4d. ;  that  is,  to  the 
time  when  the  case  is  set  down  for  hearing  in  the 
books. 

3976.  The  costs  afterwards  varying  in  every  case  ? 
— There  may  be  one  witness  or  half  a  dozen  or  a  great 
number. 

3977.  {The  Archbishop  of  Ym-lc.)  What  was  the  total 
of  the  last  two  sums  ? — 171.  3s.  lOd.  Now  with  the 
reformed  procedure  which  I  suggest — and  that  is  leaving 
the  High  Court  fees  as  they  now  stand  and  I  think  they 
are  far  too  high — the  expense  of  that  suit  would  come  to 
91.  18s.,  and  1  think  if  the  court  fees  were  reduced  as 
they  might  be  by  11.  or  11.  10s. — 11.  or  2?.,  it  would 
be  21.  less.  Prom  that  stage,  that  is  after  the  case  is 
set  down  for  trial,  it  is  impossible  to  predict  what  the 
costs  may  be  ;  it  all  depends  on  the  course  the  case 
may  take  and  the  number  of  witnesses  to  be  called ; 
but  there  would  be  a  considerable  falling  of  expense, 
and  with  regard  to  the  subsequent  proceedings  I  do  not 
think  they  would  be  less  expensive,  or  not  very  much 
less  expensive  in  the  county  court  than  in  the  High 
Court,  apart  from  the  question  of  getting  witnesses 
to  London,  as  to  which  I  will  say  something  in  a 
moment.  With  regai-d  to  getting  witnesses  to  London 
it  seems  to  have  been  assumed  that  divorce  was 
like  other  cases,  local,  in  that  the  petitioner,  the 
respondent,  and  co-i-espondent  and  witnesses  are  all 
living  in  one  district.  But  in  my  experience  that  is 
very  unusual.  The  parties  who  have  committed  mis- 
conduct generally  go  away  for  the  purpose ;  genei-ally 
to  London  or  the  big  towns,  and  it  might  turn  out  that 
the  expense  of  getting  the  witnesses  to  the  county  court 
would  be  greater  than  the  expense  of  getting  the 
witnesses  from  a  country  district  to  London. 

3978.  (Chairman.)  You  are  speaking  of  a  class  of 
case  now  which  does  come  to  London  ? — That  is  true. 

3979.  Where  they  can  afford  it  ?— Tes. 

3980.  And  their  habits  of  moving  about  are  more 
than  the  working  class  ? — Tes  ;  but  I  have  known 
cases  of  people  in  humble  life;  a  case  where  a  man 
has  deserted  his  wife — gone  right  away  as  a  rule ;  a 
case  of  a  woman  who  has  disgraced  herseK  and  is 
tui'ned  out  of  doors  and  has  left  home ;  and  possibly 
other  charges  have  had  to  be  substantiated  against 
her.  I  do  not  think  it  would  foUow  that  the  witnesses 
would  aU  be  local. 


3981.  But  putting  it  broadly.  Suppose  you  had  a 
court  sitting  in  Livei-pool ;  is  it  not  always  a  matter 
of  course  that  it  would  be  cheaper  and  more  convenient 
for  those  people  to  have  them  taken  there  than  to 
bring  it  to  London  ? — It  might  be  in  some  cases ;  but 
I  should  not  think  it  would  be  in  a  majority  of  cases. 
I  should  think  the  expense  would  be  very  little  more. 
Then,  as  against  that,  I  think  it  is  very  important  that 
the  proceedings  in  the  Divorce  Court  should  be  on 
uniform  principles  throughout  the  country.  I  think 
that  is  very  important  indeed. 

3982.  What  is  your  view  about  that  ? — There  are 
a  great  many  special  matters  in  divorce  court  practice. 
To  begin  with,  it  very  often  happens  that  the  marriage 
has  to  be  tested — whether  it  is  a  good  marriage  or  not. 
It  is  a  common  thing,  if  a  marriage  is  in  Scotland,  to 
call  an  expensive  expert  witness  to  say  it  is  a  good 
maiTiage,  without  which  there  is  nothing  to  found  the 
jurisdiction  of  the  court  upon.  Then  questions  of 
domicile  are  raised.  Of  course,  in  the  poor  class  of 
cases,  questions  of  alimony  and  settlements  do  not 
Hj-ise. 

3983.  Woidd  domicile  arise  much  amongst  these 
poor  people  ? — I  should  think  very  likely ;  they  may 
be  Irish  or  Scotch.  The  poor  people  in  my  experience 
are  very  migratory  at  the  present  time  ;  they  go  from 
place  to  place  looking  for  work.  Then  I  think  there 
is  another  reason.  If  the  expenses  in  the  county  court 
were  made  very  sniaU  so  that  if  a  practitioner  took  up 
the  work  his  fees  would  be  almost  uni-emunerative,  I 
think  it  would  be  a  class  of  practice  that  would  get 
into  the  hands  of  an  undesirable  class  of  practitioner, 
and  I  think  even  these  questions  of  identity  require 
the  most  careful  sifting  where  amongst  these  poor 
people  what  they  do  is  not  known  and  checked  as 
completely  as  it  is  in  people  of  a  different  class  of 
society,  and  it  would  be  very  easy  to  get  evidence, 
which  I  think  the  county  court  judge,  unless  he  had 
great  experience  in  this  class  of  case,  would  not  be 
able  to  deal  with  satisfactorily. 

3984.  Now,  with  regard  to  separation  orders.  Have 
you  had  any  experience  with  regard  to  the  application 
to  magistrates  ? — No,  my  Lord,  none  at  all. 

3985.  Ton  have  known  cases  where  they  have  been 
made  ? — I  have  known  of  cases  where  they  have  been 
made,  but  I  cannot  say  my  experience  is  sufficient  to 
warrant  my  giving  an  account  of  it. 

3986.  What  does  this  mean,  that  you  say  you  are 
doubtful  of  their  expediency  ?— That  is  i-ather  arguing 
from  the  effect  of  them  when  made  in  other  classes  of 
life  —  these  judicial  separations,,  and  I  am  rather 
assuming  that  among  the  working  class  the  same 
result  would  foUow. 

3987.  That  is  youi- next  point .? — Tes. 

3988.  Well,  will  you  tell  us  what  your  view  is  about 
the  policy  of  judicial  separations  ?— I  do  not  approve 
of  them,  because  1  think  they  work  a  very  great 
hardship  on  the  woman. 

3989.  Has  that  been  found  by  you  in  your  experi- 
ence ? — Tes. 

3990.  How  does  it  operate  ?— The  woman  is  in  a 
position  where  she  feels  she  has  no  status,  and  she  is  a 
wife  and  not  a  wife,  and  altogether  she  is  in  a  state  of 
great  misery,  and  in  most  cases  is  almost  driven  to 
despair  of  her  position.  In  fact,  I  have  known  of  many 
cases  like  that.  • 

3991.  What  would  be  your  remedy?— I  should 
advocate  the  wife  being  entitled  to  get  a  divorce  under 
aU  circumstances  for  which  she  can  now  get  a  judicial 
separation  if  she  wishes  to  do  so. 

3992.  Ton  point  out  cases  of  desertion  where  the 
husband  has  gone  to  the  colonies  ?— I  have  known 
several  cases  of  the  kind. 

3993.  She  remains  tied  to  him  ?— She  is  tied  to  him 
and  he  contributes  nothing  to  her  support.  She  has  to 
explain  wherever  she  goes  her  circumstances,  and  she 
IS  m  a  really  most  painful  position. 

3994.  And  if  she  can  get  a  chance  and  opportunity 
o±  proving  adultery,  that  is  great  expense  ?  —  The 
expense  is  almost  prohibitive.  The  question  of  identity 
comes  m— identifymg  the  man,  and  it  might  be  neces- 
sary to  send  somebody  out  to  identify  him  ;  the  expense 
IS  almost  prohibitive. 
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3995.  Ton  -would  give  it  on  the  ground  of  desertion  ? 
— I  would  ;  desertion  perhaps  for  five  years,  unless  it 
could  be  explained  in  certaia  circumstances — the 
husband  might  be  a  sailor  who  might  be  in  a  hospital 
in  the  colonies,  or  something  of  the  kind ;  but  where 
there  is  no  reason  to  think  any  circiimstances  of  that 
sort  exist,  I  think  it  ought  to  be  given  for  simple 
desei-tion. 

3996.  That  is  a  matter  of  opinion  practically  F — 
Tes,  entirely. 

3997.  But  what  I  want  from  you  is  whether  you 
find  there  are  cases  where  there  is  that  kind  of 
desertion,  and  it  is  difficult  to  prove  adultery  as  well  ? 
—Tes. 

3998.  And  yet  the  wife  left  entirely  behind  ? — 
Tes.  - 

3999.  Then,  thii-dly,  with  regard  to  the  question  of 
publication.  Does  your  experience  lead  you  to  express 
any  view  on  that  ? — I  think,  my  Lord,  as  long  as  the 
i-eport  comes  within  the  hounds  of  decency,  it  should 
be  allowed.  Reports  should  be  allowed  unless  the 
judge  who  presides  at  the  trial  should  for  any  reason 
see  reason  to  forbid  it,  or  to  forbid  the  reporting  of 
any  particular  witness's  evidence. 

4000.  Do  you  know  anything  that  leads  you  to 
suppose  that  reports  deter  witnesses  from  coming 
forward  ? — 1  think  it  does  ;  but  in  spite  of  that  I  think 
it  is  all-impoi-tant  that  these  trials  should  not  be  in 
secret. 

4001.  The  suggestion  rather  has  been  that  they 
should  not  be  published  in  the  papers,  and  yet  not 
heard  ia  secret  ? — ^WeU,  that  comes  to  the  same  thing 
almost.  I  think  the  fact  that  divorce  actions  are  fully 
reported  is  a  deterrent.  1  think  many  a  woman  would 
hesitate  if  she  is  told  (assuming  she  is  commencing  an 
intrigue),  "  Now  that  will  land  you  in  the  Divorce  Court 
"  with  all  the  unpleasantness  attaching  to  it,"  and  will 
consider  and  alter. 

4002.  Do  you  know  of  cases  where  witnesses  have 
not  come  forward  for  fear  of  publicity  ? — Tes,  I  have, 
but  they  have  been  generally  witnesses  of  rather  a 
doubtful  class.  I  do  not  want  to  stigmatise  all  hall 
poi-ters  as  a  doubtful  class,  but  hall  poi-ters  of  some 
mansions,  who  have  been  accustomed  to  take  money 
to  keep  quiet  and  say  nothing.  Men  of  that  class 
value  the  reputation  they  have  for  not  telling  what 
they  know,  and  a  man  of  that  class  will  sometimes 
decline  to  come  forward  and  give  evidence. 

4003.  Then  on  the  whole  you  would  leave  it  to  the 
judge  ? — I  would  leave  it  to  the  judge.  I  think  it  is 
a  very  difficult  subject  and  I  do  not  think  I  shotild  be 
prepared  to  go  further  than  that  at  present. 

4004.  Then  on  the  question  of  the  amendment  of 
the  law.  Ton  have  already  dealt  partly  with  that  ? — 
Partly  with  that,  my  Lord. 

4005.  First  with  regard  to  equality.  Have  you  any 
grounds  (I  do  not  want  mere  opinion,  you  know)  for 
putting  the  two  sexes  on  the  same  level  P — Only  ,my 
Lord,  that  it  seems  to  me  they  enter  into  the  same  con- 
tract the  one  with  the  other,  and  that  the  consequences 
of  the  breach  of  the  marriage  contract  ought  to  be  the 
same. 

4006.  That  is  all  you  have  to  say  about  that  ? — Tes. 

4007.  As  to  judicial  separation,  you  have  already 
said  that  wherever  that  occiu-s  it  should  entitle  to  a 
divorce  ? — Tes. 

4008.  Now,  insanity.  Have  you  had  any  cases 
before  you  where  the  present  state  of  the  law  has  led  to 
bad  results  ? — No,  my  LoTd.  Of  course  I  have  my  own 
view,  but  it  is  not  based  upon  experience. 

4009.  Perhaps  you  wiU  tell  us  what  your  view  is  ? — 
Well,  I  think  in  the  case  of  incurable  insanity  the  other 
party  ought  to  be  able  to  get  a  divorce. 

4010.  What  do  you  say  about  drunkenness  F—And 
the  same  with  di-unkenness  when  it  has  been- continued 
so  long  that,  in  the  opinion  of  a  medical  man,  it  would 
be  considered  to  be  incurable  or  practically  incurable. 

4011.  Tou  have  already  said  what  you  want  to  say 
about  desertion.  Are  there  any  points  with  regard  to 
the  proof  of  cruelty  you  want  to  draw  attention  to  F — 
No,  except  that  1  have  made  use  of  this  in  my  state- 
ment ;  the  fact  that  such  very  slender  acts  of  cruelty 
have  been  accepted  as  a  ground  to  entitle  to_  a  divorce 


with  adultery  seem  to  me  rather  to  show  the  courts  are 
striving  to  give  divorce  for  adultery  only  and  almost 
any  kind  of  cruelty  is  sufficient. 

4012.  As  if  adultery  were  considered  as  a  sufficient 
reason  F — Tes,  that  is  what  I  gather  as  the  drift  of 
opinion  in  the  courts. 

4013.  The  rest  of  your  evidence  deals  principally 
with  details  of  what  improvements  could  be  effected  in 
procedure  F — Tes,  in  order  to  simplify  and  cheapen 
procedure. 

4014.  Will  that  all  be  shown  on  the  table  you  have 
prepared  of  your  comparative  bills  of  costs  F — I  am 
afraid  not,  my  Lord,  because  my  table  only  refers  to  an 
undefended  case. 

4015.  Would  you  just  indicate,  generally,  on  what 
lines  procedure  could  be  simplified  even  if  retained  in 
the  High  Court? — Well,  I  think  affidavits  verifying 
petitions  and  verifying,  particulars  are  tmnecessary.  I 
think  it  ought  to  be  sufficient  if  the  petition  is  signed. 
I  have  never  heard  of  a  case 

4016.  We  have  just  had  an  expression  of  opinion,  1 
think,  from  one  of  the  witnesses  that  the  petition  should 
be  verified  not  only  by  the  client  but  by  the  solicitor  ? — 
Tes,  I  do  not  agree  with  that. 

4017.  Why  not  F — Because  1  have  never  heard  of  a 
case  where  a  charge  of  perjury  has  been  made  on  an 
affidavit  verifying  petition.     It  is  looked  upon  as  form. 

4018.  Does  nut  the  suggestion  that  the  solicitor 
should  swear  to  a  proper  case  tend  to  check  the 
institution  of  improper  proceedings  F — Well,  1  doubt  it 
very  much.  I  think  there  would  be  very  great 
reluctance  on  the  part  of  a  solicitor  to  commit  himself 

o  an  affidavit  in  that  way. 

4019.  It  has  been  said,  in  my  time,  that  it  would  be 
very  desirable  if  there  were  a  preliminary  inquiry  before 
the  petition  is  filed  F — Tes. 

4020.  Because  people  may  be  harassed  improperly  ? 
—Tes. 

4021.  Tou  do  not  agree  with  that  F — WeU,  it  is 
such  a  far-reaching  reform ;  1  have  not  considered 
that  point. 

4022.  Tou  do  not  think  it  is  necessary  for  the 
petition  to  be  supported  by  affidavit  F — No,  my  Lord. 
I  think  it  should  be  dispensed  with. 

4023.  Anything  else? — Then  I  think  the  citation  is 
not  necessary. 

4024.  One  document  would  do  F — One  document 
would  do.  Then  as  to  evidence  of  cruelty — craelty 
that  has  been  proved  before  a  magistrate^l  think  the 
magistrate's  copy,  or  some  official  notification  of  the 
order,  ought  to  be  sufficient  without  requiring  the  facts 
to  be  proved  over  again.  Then  as  to  searches,  one  has 
to  file  certificates,  for  instance,  and  certificate  of  no 
appearance.  The  court  ought  to  issue  that  itself,  and 
not  ask  the  solicitor  to  prove  that  there  has  been  no 
appearance.  The  certificate  by  the  court  ought  to  be 
sufficient.  The  others  are  really  quite  minor  matters, 
and  I  do  not  think  1  should  take  up  the  time  of  the 
Commission  with  that. 

4025.  No,  that  is  really  for  the  rule  committee  F — 
Tes. 

4026.  May  I  take  it  you  have  given  us  the  most 
substantial  points  you  have  thought  of  F — ^Tes,  I  have, 
my  Lord. 

4027.  (Mr.  Brierley.)  Are  you  going  to  put  that  bill 
of  costs  in  F — Tes. 

4028.  Do  you  agree  with  the  first  witness  we  had 
to-day,  that  a  petitioner,  say,  from  Norwich,  an  un- 
defended case,  would  lost  him  55Z.  to  60Z.  ? — According 
to  my  suggested  amended  procedure  it  would  cost  33i. 
According  to  the  existing  procedure  it  would  be  41L 

4029.  (The  Earl  of  Derby.)  In  answer  to  my  ques- 
tion, it  was  not  only  out  of  pocket  expenses,  but 
bringing  the  witnesses  up  ? — Everything,  my  Lord. 

4030.  (Mr  Brierley.)  What  the  petitioner  has  to 
find  in  hard  cash  F — Tes. 

4031.  To  pay  his  own  country  solicitors  and  his 
witnesses,  and  fees  and  costs  F — 41 L  3s.  id. 

4032.  That  includes  everything  ? — That  includes 
everything  right  down  to  decree  absolute. 

4033.  Well,  that  is  rather  cheaper  than  the  first 
witness  said  he  thought  it  would  be  in  a  case  coming 
from  the  North.     What  do  you  make  it? — ^With  my 
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saggested  reformed  procedure,  331.  18s.  6d.  I  have 
not  attempted  to  reduce  or  to  suggest  any  reduction 
of  the  court  fees,  but  I  really  think  they  ought  to  be 
reduced  to  possibly  another 

4034.  Does  that  include  the  country  solicitors' 
profit  F — Tes,  everything. 

4035.  (Chairman.)  Perhaps  Mr.  Brierley  would  let 
me  ask  one  question.  May  we  take  it  the  memorandum 
of  proof  you  have  sent,  commencing  with  the  words, 
"  As  regards  procedure  and  practice,  I  see  no  reason 
"  to  remodel  the  existiug  procedure  and  practice,  but 
"  would  suggest  some  slight  amendments,"  may  I  take 
it  that  passage  to  the  end  contains  your  view  as  to 
siTggested  amendments  P — Tes. 

(Chairman.)  Then  we  will  have  that  put  in  as  part 
of  your  evidence  (the  following  is  the  portion  of  the 
Witness's  proof  to  which  the  Chairman  referred)  : — 

(a)  Petition  and  Affidavit  verifying.  — •  Affidavits 
verifying  petition  and  verifying  particulars  are  un- 
necessary. The  statement  that  there  is  no  collusion  or 
connivance  coTild  be  inserted  in  the  petition,  and  as 
long  as  the  petition  or  answer,  containing  counter- 
charges bears  the  signature  of  the  party  it  should  be 
sufficient.  There  have  been  many  decrees -rescinded 
on  the  ground  of  collusion,  but  1  have  never  heard  of 
a  prosecution  for  perjury  contained  in  the  affidavit 
verifying  the  petition.  The  affidavit  verifying  par- 
ticulars merely  states  that  the  party  can  give  no  further 
or  better  particulars  than  those  mentioned,  yet  not- 
withstanding this  affidavit,  applications  for  further  and 
better  particulars  are  often  made,  and  further  and 
better  particulars  are  given. 

(b)  Citations. — At  the  present  time  separate  cita- 
tions have  to  be  issued  against  the  respondent,  and 
each  co-respondent.  There  is  no  reason  why  one 
citation  containing  the  names  of  all  the  parties  to  be 
cited  should  not  be  issued.  It  frequently  happens 
that  the  respondent  and  the  co-respondent  are  living 
together,  and  there  is  no  difficulty  therefore  in  pro- 
duciag  the  original  citation.  In  cases  of  absolute 
necessity,  concurrent  citations  could  be  issued  exactly 
in  the  same  way  as  concurrent  writs  are  issued  at  the 
present  time  in  the  Kiag's  Bench  Division. 

(c)  Evidence. — In  cases  of  petitions  for  divorce  on 
the  ground  of  cruelty  and  adultery,  where  the  cruelty 
has  formed  the  subject  of  proceedings  before  the 
magistrates,  a  certificate  of  conviction  before  a  magis- 
trate for  cruelty,  showing  on  the  face  of  it  that  such 
conviction  was  for  cruelty,  should  be  accepted  in  all 
cases  as  evidence  thereof  without  further  proof  than 
the  identity  of  the  person  mentioned  in  such  certi- 
ficate. 

(d)  Searches. — In  cases  of  searches  for  appearance 
either  on  setting  down  the  cause  in  default  of  appearance 
or  on  making  the  decree  absolute,  the  searches  should 
be  made  by  the  officials  on  an  ordinary  request  for 
a  search,  and  a  certificate  of  no  appearance  should  be 
issued  by  them  which  should  be  filed  either  on  lodging 
the  request  for  the  registrar's  certificate  or  on  filing 
the  notice  to  make  the  decree  absolute.  At  the  present 
time,  these  searches  have  to  be  made  by  the  solicitor 
and  affidavits  of  search  and  of  non-appearance  have  to 
be  made.  The  affidavits  are  quite  an  unnecessary 
expense. 

(e)  Affidavits  of  Search  for  Answer. — In  setting  down 
causes  in  default  of  answer  the  same  thing  applies. 
According  to  the  present  practice,  the  solicitor  has  to 
make  a  search  and  file  an  affidavit  that  no  answer  has 
been  filed.  This  should  be  proved  by  certificate  in  the 
same  way  as  in  default  of  appearance. 

(f)  Siimmonses. — With  regard  to  non-attendance  on 
the  hearing  of  summonses,  according  to  the  present 
practice,  where  the  summons  is  heard  and  the  respon- 
dent to  such  summons  does  not  attend,  an  affidavit, 
not  only  of  service  but  also  of  attendance  on  the 
summons,  and  that  the  respondent  did  not  attend,  has 
to  be  made  ;  and  inasmuch  as  in  the  majority  of  cases 
the  person  who  attends  the  hearing  of  the  summons  is 
not  the  person  who  served  it,  it  is  necessary  for  two 
affidavits  to  be  made,  one  of  which  is  quite  unnecessary, 

(g)  Motions. — The  present  practice  of  making  many 
applications  on  motion  requires  revision,  and  the 
registrars  should  have  power  to  make  certain  orders 


which  can  only  now  be  made  by  the  court  on  motion. 
In  two  instances  this  could  be  very  well  done,  namely, 
applications  for  substituted  service  of  petitions,  &c., 
and  orders  dispensing  with  unknown  co-respondents. 
The  practice  in  the  King's  Bench  Division  could  very 
easily  be  followed,  i.e.,  affidavits  setting  forth  the  facts 
should  be  lodged  at  the  registry  and  the  registrars 
should  endorse  their  orders  on  the  affidavits.  Both 
the  orders  and  the  affidavit  would  always  be  available 
for  the  court.  The  same  thing  applies  to  dispensing 
with  co-respondents.  The  peculiarity  of  the  practice 
in  this  respect  is  that,  during  the  long  vacation,  the 
registrars  have  the  same  powers  as  the  judge  ordinarily, 
and  the  anomaly  is  therefore  that  it  is  right  for  the 
registrars  to  do  during  the  vacation  things  which 
the  judge  only  can  do  during  the  sittings. 

(h)  Petitions  for  Maintenance,  &c. — Petitions  for 
maintenance  and  variation  of  settlement  are,  according 
to  the  present  practice,  notwithstanding  an  appearance 
has  been  entered  in  the  suit,  by  the  i-ules  bound  to  be 
personally  served.  It  is  submitted  that  all  such 
petitions  should  be  served  on  the  solicitor  in  the  suit. 

(i)  Extensions  of  Time. — The  solicitors  acting  for 
the  parties  should  be  able  to  extend  time  by  consent. 
Although  this  is  done  in  practice,  yet  by  the  rules  it  is 
not  allowed. 

(j)  Court  Orders. — The  practice  as  to  drawing  up 
orders  made  by  the  court  is  very  imsatisf  aotory.  When 
orders  are  made  by  the  court  on  motion,  they  are  drawn 
up  by  the  registi-ar,  and  are  filed,  and  nobody  sees  them 
unless  the  solicitors  go  down  to  the  registry  to  inspect 
them,  for  which  attendance  they  get  no  fee,  and 
consequently  it  is  not  usual  to  do  so.  Notwithstanding 
a  fee  for  the  order  is  paid,  the  court  does  not  give  the 
parties  any  document  representing  the  order  vmless  it 
is  bespoken  and  paid  for  as  a  copy.  When  this  is  done, 
it  is  not  uncommon  to  find  mistakes  in  the  order  which 
have  to  be  amended.  Either  the  solicitors  having  the 
conduct  of  the  proceedings  in  which  the  order  is  made 
should  di'aw  and  lodge  the  order,  or  a  di-aft  thereof 
should  be  given  out  before  the  order  is  actually  signed, 
or  a  signed  duplicate  of  the  order  should  be  handed  to 
the  solicitor,  as  of  coiu'se  without  further  payment. 

(k)  Betainers. — Retainers  to  counsel  should  not  be 
allowed  as  between  party  and  party.  They  are  quite 
unnecessary.  Counsel  is,  for  instance,  instructed  to 
settle  a  petition,  and  he  is  allowed  a  fee  for  settling  the 
petition,  and  a  retainer.  The  fact  that  he  settles  the 
petition  should  be  enough  to  retain  him  under  the 
ordinary  i-ules  of  the  Bar.  It  is  true,  counsel  wUl,  often, 
in  the  case  of  poor  litigants,  forego  this  fee,  but  the 
fact  that  it  is  a  recognised  fee  only  adds  to  the  expense 
of  a  suit. 

(1)  Filing  Fees. — The  fees  charged  for  filing  docu- 
ments need  revision,  and  there  shovJd  be  no  fees 
payable  for  filing  official  documents  issued  or  authen- 
ticated by  the  court,  e.g.,  citations  ;  certificates  that 
cause  is  in  order ;  questions  for  the  jury. 

4036.  (Mr.  Brierley.)  Those  are  the  sort  of  amend- 
ments that  would  reduce  a  bill  of  that  kind  ? — No,  they 
are  additional. 

4037.  It  would  reduce  it  from  4,11.  to  331.  .P— Tes. 
That  is  through  dispensing  with  the  citation,  and  so  on. 
I  have  marked  on  the  bill  as  to  the  present  procedure 
the  items  which  would  disappear. 

4038.  (Chairman.)  What  is  the  total  of  the  dis- 
appearance ? — It  is  about  81. 

4039.  (Mr.  Brierley.)  Have  you  formed  any  estimate 
of  what  a  similar  case  to  that  would  cost  if  tried  in  the 
county  court,  their  fees  remaining  on  about  the  same 
footing?— It  would  depend  on  what  procedure  was 
adopted  in  the  county  court.  If  the  same  or  similar 
procediu-e  were  adopted  I  do  not  think  the  expense 
would  be  less;  but  if  some  special  procedure  were 
invented  in  the  county  court,  it  is  impossible  to  say 
what  it  might  be  ;  but  down  to  trial  I  do  not  think  the 
expense  would  be  much  less. 

4040.  Some  of  the  witnesses  seem  to  think  it  might 
be  reduced  to  two  thirds.  Tou  do  not  assent  to 
that? — I  do  not  see  how  it  could,  because  down  to 
trial  I  have  reduced  it  to  a  minimum  in  my  note,  and 
I  think  in  the  county  com-t  it  would  not  be  less,  or 
very  little.     Some  document  must  be  issued  from  the 
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county  court,  and  some  document  must  be  served,  and 
the  identity  of  the  person  on  whom  it  is  served  must 
be  established,  and  practically  in  the  High  Ooui't  at 
that  stage  it  only  comes  to  about  91.  I  do  not  think 
it  would  be  much  less  in  the  county  court  miless  the 
county  court  fees  were  less,  as  I  think  the  High  Court 
fees  might  very  well  be. 

4041.  What  yo\i  say  is  that  you  suggest,  at  any 
rate,  a  saving  of  8L  might  very  well  be  brought  about 
on  a  411.  bill  ?— Yes. 

4042.  I  suppose  you  agree,  if  the  county  court 
jurisdiction  were  confined  to  persons  of  limited 
means — 1501.  has  been  suggested  as  the  income  by 
both  parties,  as  a  general  rule  those  difficult  questions 
— proofs  of  maiTiage,  and  so  on — would  not  be  very 
likely  to  arise,  would  they  ? — Tes,  I  think  they  would. 

4043.  But  that  would  be  only  rather  a  small 
number,  would  it  not? — I  do  not  know.  The  very 
fact  that  it  did  not  come  very  often  would  be  a  reason 
why  it  should  be  dealt  with  by  an  experienced  judge. 

4044.  The  qiiestion  of  marriage  does  arise  in  all 
the  separation  orders  before  magistrates  ? — I  have  not 
had  any  experience. 

4045.  Tou  would  not  suggest  that  the  question  of 
man-iage  arises  in  many  of  them,  would  you  ? — I  find 
in  the  High  Coui-t  cases  the  question  does  frequently 
come. 

4046.  It  is  rather  suggested  to  you  that  the  maraage, 
as  a  rule,  is  admitted  ? — But  the  court  has  to  be 
satisfied ;  it  is  not  a  question  of  the  parties  admitting 
it. 

4047.  No ;  that  would  be  so  in  the  divorce  court  ? 
— Tes ;  that  is  one  of  the  reasons  why  I  hesitate  to 
give  power ;  because  it  is  a  matter  of  public  policy,  not 
merely  between  the  parties. 

4048.  I  think  you  are  right  in  saying  it  would  arise 
with  regard  to  foreign  people  ? — And  Irish  people. 

(The  Earl  of  Derby.)  Does  it  arise  in  separation 
orders  ? 

(Mr.  Brierley.)  Not  much..  It  is  never  really  gone 
into ;  because,  as  a  iTile,  there  they  take  an  admission. 

4049.  (Sir  Lewis  Bibdin.)  Do  you  know  enough  of 
the  separation  order  cases  to  be  able  to  say  the  question 
of  marriage  between  the  parties  is  never,  as  a  matter 
of  fact,  gone  into  at  aU  ?  Is  it  ?  There  would  be 
a  tacit  admission,  but  there  is  no  actual  admis- 
sion at  all,  is  there  ? — Separation  orders  before  the 
magistrates  ? 

,4050.  Tes  ? — I  do  not  know  at  all. 

[Sir  Lewis  Dibdin.)  My  experience  is  it  is  never 
gone  into  at  all. 

{Mr.  Brierley.)  They  generally  prove  it  by  saying 
they  are  married. 

{Sir  Lewis  Bibdin.)  And  you  may  call  that  an 
admission,  but  the  husband  and  wife  do  not  know  they 
are  making  any  admission. 

(Chairman.)  That  is  all  that  is  done  in  the  High 
Court,  except  that  the  certificate  of  the  man-iage  is 
lodged  with  the  petition. 

4051.  (Sir  Lewis  Bibdin.)  I  think  you  said  in  your 
very  extensive  practice  you  never  came  across  a  case 
of  incurable  insanity  that  called  for  a  divorce  ? — No,  I 
have  not. 

4052.  Have  you  come  across  cases  of  drunkenness 
thatcaU  for  it,  in  actual  practice  ?— No  ;  because 
generally  the  drunkenness  is  accompanied  by  mis- 
conduct. 

'4053.  Now  I  take  it  your  view  as  to  the  county 

coiirtr,  speaking  generally,  is  that  if  the  practice  of  the 

.   High  Court,   and  the  expense,  were  put  on  a  better 

footing  and  remodelled,  there  would  not  be  any  really 

very  substantial  economy  in  going  to  the  county  court  ? 

I    do   not   think  there   need  be.     No,  I  think  that 

would  be  so  in  the  majority  of  cases. 

4054.  And  I  gather  from  your  evidence  you  are  in 
favour  of  keeping  divorce  as  a  very  important  and 
grave  matter  for  what  I  will  call  a  first-rate  tribunal  ? 
— Tes,  decidedly. 

4055.  It  ought  to  have  the  best  court  that,  can  be 
devised  for  the  purpose.  Do  you  think  it  is  possible 
to  make  divorce  too  easy  ? — Tes,  I  do. 


4056.  It  is  possible,  is  it  not,  to  make  it  too  speedy 
and  easy  a  matter  to  get  divorce  'f — I  think  it  is. 

4057.  Now  you  have  told  us  very  frankly  that  you 
think  the  grounds  of  divorce  ought  to  be  enlarged. 
That,  I  siippose,  is  a  result  of  your  knowledge  of 
particular  cases  ? — Tes. 

4058.  Have  you  also  considered  it  from  the  pomt 
of  view  of  the  good  of  the  State  as  a  whole  ? — No,  I 
cannot  say  I  have.  I  have  simply  (!onsidered  the 
hardship  in  individual  cases. 

4059.  May  I  take  it  that  your  view  is  limited  to 
that — a  business  and  professional  view,  and  that  you  do 
not  CI  mcern  yourself  with  the  larger  political  aspect  of 
divorce,  taking  "  politics  "  in  its  large  sense  ? — No,  not 
at  all. 

4060.  And  may  I  say  the  same  with  regard  to  the 
religious  aspect  of  the  question? — Tes,  I  have  not 
taken  that  into  consideration. 

4001.  (The  Earl  of  Berby.)  I  only  want  to  ask  a 
question  or  two  with  regard  to  the  exiDense.  Mr. 
G-rifflthes  said  that  if  he  was  asked  by  the  country 
solicitor  to  quote  the  lowest  terms  it  would  be  351. 
That  included  the  101.  which  was  equally  divided 
between  the  London  agent  and  the  local  solicitor  ? — 
Tes. 

4062.  Tou  would  say  a  much  lower  sum  ? — I  think 
it  would  be  lower  than  that,  yes. 

4063.  But  still  granted  the  101.  for  divisible  profit  ? 
— Well,  the  lOZ.  is  represented  by  work  which  is  not 
duplicated  work.  It  is  work  which,  if  divorce  were 
conducted  in  the  country,  would  have  to  be  done  by  the 
country  solicitor ;  but  if  done  in  tovni  it  has  to  be  done 
by  the  London  solicitor.     It  is  not  duplicated  work. 

40(14,  But  the  actual  out-of-pocket  expenses  you 
have  given  us,  leaving  out  of  account  the  101.  for  the 
work  done  ? — Tes. 

4065.  Tou  agree   with  him -? — No,  I  think  his 

estimate  was  rather  high.     It  can  be  done  rather  cheaper 
than  that. 

4066.  Two  other  questions.  Tou  said  that  for  the 
purpose  of  committing  an  offence,  parties  went  away 
from  home.  Does  not  that  apply  much  more  to  the 
better-oif  classes  than  the  working  classes  ? — I  think  it 
does,  my  Lord. 

4067.  If  we  are  principally  trying  to  solve  the 
difficulty  for  the  working  classes,  that  does  not  come 
in  so  much,  does  it  ? — It  does  not  come  in  so  much, 
but  it  is  an  element  for  consideration. 

4068.  In  those  cases  the  incriminated  persons  and 
the  evidence  would  live  within  close  proximity  to  the 
coimty  court  ? — I  should  rather  doubt  that. 

4069.  One  other  question.  Tou  mentioned  the 
question  of  desertion  for  two  years,  and  you  said  there 
might  be  cases  of  a  sailor  who  was  ill  ? — Tes. 

4070.  If  you  take  an  ordinary  case  of  a  sailor 
leaving  Liverpool  and  going  to  San  Francisco  and 
back  again,  and  taken  ill  and  being  in  a  hospital,  he 
might  very  well  be  for  three,  or  four  months  in  San 
Francisco  ? — Tes. 

4071.  As  you  know,  these  people  do  not,  as  a  rule, 
write  very  often  ?- — No. 

4072.  What  chance  would  he  have  of  defending 
himself  against  a  charge  of  desertion  ? — The  court 
would  have  to  look  closely  into  the  cii-cumstances,  and 
if  it  could  be  suggested  at"  all  that  he  had  not 
voluntarily  ceased  communicating  with  his  vfife,  then 
the  matter  ought  to  be  postponed  for  further  inquiry. 

4073.  (Chairman.)  Perhaps  I  might  assist  you  in 
this  way.  The  original  departure  would  be  no  desertion 
at  all  ?— No. 

4074.  Because  he  would  be  going  away  with  the 
consent  of  his  wife  to  earn  money  as  a_'sailor? — Tes. 

4075.  That  would  not  found  desertion  ? — No. 

4076.  It  would  be  necessary  to  count  desertion 
from  some  time  when  something  happened  to  show  he 
intended  to  desert  his  wife  ? — Tes. 

4077.  (The  Earl  of  Berby.)  Would  not  that  equally 
arise  with  a  man  who  says  he  is  off  to  Canada  to  try 
and  make  a  home  for  her  there  ? — If  he  says  he  is  off 
to  Canada  to  make  a  home  for  his  wife,  that  would 
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give  reason  for  doubting  whether  he  intended  to  desert 
her. 

4078.  In  jour  case  the  desertion  must  mean  when 
the  original  departure  from  the  wife  was  without  the 
wife's  consent  or  knowledge  ? — That  is  right.  WeU, 
without  her  consent ;  I  do  not  say  knowledge. 

4079.  {Chairman.)  Or  might  I  suggest,  if  the  noble 
Lord  does  not  mind  my  suggesting  it,  that  where 
originally  consented  to,  but  after  a  proper  application 
to  come  back,  or  some  other  circumstances  showing 
he  is  not  desirous  of  coming  back  at  aU,  being  proved 
to  the  satisfaction  of  the  court ? — Tes. 

4080.  {The  Earl  of  Derby.)  I  wanted  to  see  what 
safeguards  you  would  give  for  a  man  not  really  guilty 
of  desertion,  and  yet  who  might  be  away  two  years  ? — 
In  my  proof  I  said  five  years. 

4081.  Two  years  is  the  time  you  mentioned;  five 
years  is  your  proof  ? — Tes,  and  1  think  I  should  prefer 
five  years. 

4082.  {Chairman.)  Just  one  summarising  question. 
Even  with  your  amended  scheme,  do  not  you  think  if 
parties  could  go  to  the  court  within  a  few  miles  from 
them  they  could  get  their  case  heard  cheaper  and  more 
conveniently  than  coming  to  London  ? — To  some  extent 
it  may  be  so. 

4083.  But  as  to  the  exact  extent  it  is  difficult  to 
calciilate  ? — Tes ;  but  I  think  there  are  other  objections 
that  would  outweigh  it. 

4084.  Tes,  bat  this  is  only  as  to  costs  ? — Tes. 

The  foUowuig  are  the  specimen  bills  of  cost  referred 
to  and  put  in  by  Mr.  Curtis  in  his  evidence  : — 

Costs  of  Husband' s  Suit  Undefended. 
Present  Procedure. 


£ 

s. 

d. 

£ 

s. 

d. 

Instructions  for  petition  - 

— 

0 

6 

8 

*Attending  retaining  counsel 

— 

0 

6 

8 

*Paid  his  fee 

1 

3 

6 



Drawing    and    engrossing 

— 

1 

0 

0 

petition. 

Attending      counsel       to 



0 

3 

4 

settle. 

Paid  his  fee  and  clerk 

1 

3 

6 



♦Instructions    for   affidavit 

0 

6 

8 

in  pupport. 

♦Drawing  and  copy    - 

— 

0 

6 

8 

Attending     petitioner    on 

— 

0 

6 

8 

his  signing. 

*Paid  oath  on  affidavit 

0 

1 

6 



♦Attending   filing   affidavit 



0 

6 

8 

and  petition. 

♦Paid         .         -         .         - 

0 

5 

0 



Attending     for     petition 

— 

0 

6 

8 

under  seal. 

7/6  ♦Paid        -        -         -         - 

1 

3 

0 



♦Instructions    for    citation 

— 

0 

6 

8 

against  respondent. 

♦Drawing  -         -         -         - 

— 

0 

7 

6 

♦Attending  sealing     - 

— 

0 

6 

8 

♦Paid         .         .         .         - 

0 

5 

0 



Copy  to  service 

— 

0 

1 

8 

Service     .         -         .         . 

— 

0 

5 

0 

♦Instructions    for    citation 



0 

6 

8 

against  co-respondent. 

— 

0 

6 

8 

♦Drawing  -         -         -         - 



0 

7 

6 

♦Attending  sealing     - 

— 

0 

6 

8 

Copy  to  serve  - 

. — 

0 

1 

8 

Service     -         -         -         . 



0 

5 

0 

Endorsing  two  certificates 

— 

0 

5 

0 

of  service. 

Attending    searching    for 

— 

0 

6 

8 

appearance. 

Paid  searches  - 

0 

2 

0 



♦Drawing  affidavit  of  search 

— 

0 

6 

8 

and  engrossing. 

♦Attending  swearing  - 



0 

6 

8 

♦Paid  oath 

0 

1 

6 

♦Paid  filing 

0 

2 

6 

— 

Drawing  affidavit  of  service 

and  engrossing. 
♦Marking  two  exhibits 
1  '6  ♦Paid  oath  and  exhibits 
Paid  filing         ... 
♦Paid  filing  citation   - 
♦Attending    for   registrar's 

certificate. 
Attending  entering  cause 
Paid  and  for  decree  - 
♦Paid  filing  certificate 
Attending  searching  cause 

list. 
Instructions  for  brief 
Drawing  same,  40  folios   - 
Copy  for  counsel 
Copy   petition   to   accom- 
pany. 
Copy  citations 
Paid  fee    to  counsel   and 

clerk. 
Attending  him 
Paid   him   conference  fee 

and  clerk. 
Attending  him 
Attending  conference 
Notice   to  petitioner  and 

two  witnesses  to  attend. 
Attending  hearing    . 
Drawing  costs  and    copy, 

10  folios. 
Attending  filing 
Paid         .... 
Notice  of  taxing  copy  and 

service. 
Attending  taxing 
♦Attending    for    order    to 

pay. 

♦Paid         .... 
♦Copy  and  service 

Term  fee  (agency)    . 

Letters,  &c.      ... 


Witnesses. 

Petitioner,  Noi-wich — 

Pares  to  and  from  London 
A.B.  ,bootmaker(Norwich) — 
Fares  to  and  from  London 
Loss  of  time  and  refresh- 
ments. 
Mrs.  C.  (Northampton)— 
Fares  to  and  from  London 
Loss  of  time  and  refresh- 
ments. 

£3     6     2 


Decree  Absolute. 

♦Drawing  affidavit  and  notice 
♦Attending  swearing  - 
♦Paid  oath 

Attending  searching  min- 
utes andappearancebook 

Paid  searches   - 
♦Paid  filing  affidavit  - 

Paid  filing  notice 

Attending  court 

Taxing  fee        -         -         . 


d. 


3     5     6 


16     0 


0     2     6 


0     5     0 


£    s.    d. 
0    6    8 

0     2    0 


0    6    8 
0    6    8 

0  13    4 

3    3  0 

2     2  0 

0  13  4 

0    3  4 

0    3  4 

0    3  4 

0     6     8 

0    3    4 
0  13    4 

0  6    6 

1  1    0 

0  10    0 

0    6    8 

0    4    0 

0  13    4 
0    6    8 


0  3  6 
110 
0  10    6 


0     7    2 
0    6    8 


Items  marked  with  *  would  be  omitted  or  reduced  under 
suggested  reformed  procedure. 
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Costs  of  Husband's  Suit  Undefended. 

(Suggested  Reformed  Procedure,  but  existing  Court 
Fees  and  Solicitor's  Costs.) 


Instructions  for  petition  - 
Bi-awing  and  engrossing 
petition  and  copy  to 
file. 
Attending  counsel  to  settle 
Paid  his  fee  and  clerk 
Attending     petitioner    on 

Ids  signing  petition. 
Endorsing     petition     and 
copies    with,    notice    to 
appear. 
Attending  filing  petition  - 
Paid  and  for  sealing 
Two    copies    petition     to 

serve,  8  folios  each. 
Service  on  respondent 
The  like,  co-respondent     - 
Endorsiag   certificates    of 

service. 
Attending    searching    for 

appearance. 
Paid  ...         - 

Drawiag    and    engrossing 

affidavit  of  service. 
Paid  oath  ... 

Paid  filing         ... 
Attending  entering   cause 

for  trial. 
Paid  and  for  decree  - 
Attending  searching  cause 
Hst. 
£4  16     0         5     2     0 

Instructions  for  brief 
Drawing  same  -         .         - 
Copy  for  counsel 
•  Copy  petition  to  accompany 
Paid  fee  and  clerk    - 
Attending  him 
Paid   him   conference   fee 
and  clerk. 


d. 


13     6 


0     7     6 


0     10 


3     0     0 


3     5     6 
16     0 


£ 
0 
1 

s. 
6 

0 

d. 
8 
0 

0 

3 

4 

0 

6 

8 

0 

5 

0 

0  6  8 

0  5  4 

0  5  0 

0  5  0 

0  5  0 

0  6  8 

0  6  8 


0    6     8 


0  13    4 


3    3  0 

2     0  0 

0  13  4 

0     2  8 

0     6  8 


£ 

s. 

d. 

£ 

s. 

d. 

Attending  him 

— 

0 

3 

4 

Attending  conference 

— 

0 

13 

4 

Notice  to    petitioner    and 

— 

0 

6 

6 

two  witnesses. 

Attending  hearing    - 

— 

1 

1 

0 

Drawing  costs  and  copies, 

— 

0 

8 

0 

8  folios. 

Attending  filing 

— 

0 

6 

8 

Paid          ...         - 

0 

2 

6 

— 

Notice   to   tax   copy    and 

— 

0 

4 

0 

service. 

Attending  taxing 

— 

1) 

13 

4 

Term  fee  (agency)     - 

— 

1 

1 

0 

Letters,  &c. 

— 

0 

10 

6 

Witnesses. 

Petitioner,  Norwich — 

Fares  to  and  from  London 

'0 

19 

0 

— 

A.B.  ,bootmaker(Noi'wich) — 

Pares  to  and  from  London 

0 

19 

0 

— 

Loss  of  time  and  refresh- 

0 

10 

0 

— 

ments. 

" 

Mrs.  0.  (Northampton) — 

Fares  to  and  from  London 

0 

10 

8 

— 

Loss  of  time 

LO 

7 

6 

— 

£3     6     2 
Decree  Absolute. 

Attending    searchiag    for 

— 

0 

6 

8 

appearance. 

Paid  searches  - 

0 

3 

6 

— 

Drawing     application     to 

— 

0 

5 

0 

make     decree    absolute 

and  copy. 

Paid  filing 

0 

o 

.J 

6 

— 

Attending  court 

— 

0 

13 

4 

Taxing  fees 

0 

16 

0 

— 

13 

18 

2 

20 
13 

0 
18 

4 
2 

33 

18 

6 

Adjourned  until  Monday  at  10.30  a.m. 


Winchester  House,  St.  James's  Square,  London,  S.W, 


SEVENTH  DAY. 


Monday,  7th  March  1910. 


The  Right  Hon. 

His  Grace  The  Lobd  Archbishop  of  York. 
The  Right  Hon.  The  Earl  of  Derby,  G.O.V.O., 

C.B. 
The  Lady  Frances  Balfoitb. 
The  Right  Hon.  Thomas  Bubt,  M.P. 
Sir  Lewis  T.  Dibdin,  D.C.L. 


Present ; 
LORD  GORELL 


(Chairman). 


Sir  Gboegb  White,  M.P. 

His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tbnnant, 

Edgar  Brieeley,  Esq. 

J.  A.  Spender,  Esq. 

The  Hon.  Henry  Gorell  Barnes  (Secretary). 


Mr.  William  Ttndall  Barnard,  K.C,  called  and  examined. 


4085.  (Chairman.)  Ton  are  one  of  His  Majesty's 
Counsel  ? — Tes. 

4086.  And  I  think  you  have  been  leader  of  the 
Probate  and  Divorce  Bar  for  many  years  ? — ^I  have  had 
a  certain  amount  of  practice  there,  but  not  leader,  my 
Lord. 


4087.  And  also  your  junior  experience  was  largely 
in  that  branch  ? — -Yes. 

4088.  You  have  been  good  enough  to  prepare  a  short 
memorandum  of  points  with  which  you  wish  to  deal. 
The  first  question  you  have  dealt  with  is  the  question 
of  conferring  jurisdiction  on  local  courts  with  hmita- 
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tions  and  procedure.  What  is  your  view  that  you  wisH 
to  express  about  that  ? — My  view  is  that  from  the 
year  1857  the  Legislature  has  thought  right  to  leave 
divorce  cases  to  be  tried  by  a  special  court,  and  my 
view  is  that  it  would  be  injurious  to  the  public  that 
any  judge  except  a  judge  of  the  High  Court  should  be 
a  judge  to  dissolve  a  marriage.  In  the  first  place,  I  do 
not  know  that  there  are  a  great  number  of  poor  cases 
which  are  not  now  brought.  In  London  you  have  the 
Divorce  Court  at  the  doors  of  the  people,  and  my 
experience  during  the  time  I  was  a .  junior  was  that  the 
majority  of  poor  cases  came  from  the  country,  and 
I  think  it  might  be  tested  by  the  forma  pauperis  cases. 
I  think  there  are  very  few  formn,  pauperis  cases  that 
are  brought  in  London  where  the  people  have  the  court 
right  at  their  doors.  The  next  point  I  should  like  to 
specify  is  this.  I  think  it  is  for  the  benefit  of  the 
public  that  a  small  number  of  judges  should  be  the 
persons  who  should  dissolve  man'iage.  When  there 
are  only  a  few  persons  you  know  perfectly  well  on 
what  lines  the  judges  go,  and  by  that  means  I  think  it 
prevents  a  great  number  of  oases  being  brought  where 
the  persons  would  fail.  I  think  if  you  transfer  to  the 
county  courts,  where  I  believe  there  are  over  50  judges, 
that  people  would  commence  actions  without  any 
certainty  of  obtaining  a  divorce,  and  a  great  number  of 
county  court  judges  would  take  very  different  views  to 
what  the  present  judges  have  taken,  and  in  some 
courts  you  would  be  able  to  get  divorces  for  almost 
nothing,  and  in.  other  courts  the  judge  would  be  as 
strict,  or  perhaps  stricter,  than  the  judges  who  are  now 
presiding  in  the  Divorce  Court.  I  also  think  that  if 
suits  are  started  in  the  county  coui-t  there  will  be  a 
great  deal  miore  coUusion  than  there  is  at  the  present 
time.  I  think  there  is  a  certain  amount  of  collusion  at 
the  present  time,  but  I  think  it  would  be  increased 
treniendously.  I  also  think  that  if  cases  went  to  the 
county  court  you  could  not  deprive  the  parties  who  are 
charged  with  a  quasi  criminal  charge  from  being  tried 
by  a  jury,  and  I  think  it  would  be  a  great  misfortune 
for  persons  to  be  tried  by  county  i30urt  juries.  First 
of  all,  I,  should  like  to  say  this  :  that  I  think  it  would 
be  a  disadvantage  to  the  persons  that  they  should  be 
tried  by  a  jury  in  the  very  district  where  they  are. 
I  think  where  divorce  cases  are  started  it  is  talked 
about  in  the  place  where  the  parties  live.  People  who 
will  be  summoned  as  jurors  wiU  hear  of  the  'Vscussions, 
and' some  of  them,  or  a  great  number  of  them,  will 
make  up  their  minds  before  they  come  into  court  as  to 
what  should  be  done  in  a  particular  case.  Therefore, 
I  think  it  would  be  a  disadvantage  to  try  by  jury  in  the 
county  court.  Then,  again,  I  think  if  these  cases  are 
tried  in  county  courts  there  will  also  be  the  dis 
advantage  to  the  advocates  who  appear  iu  such  cases. 
At  the  present  time  I  do  not  say  the  advocates  who 
appear  in  the  Divorce  Courts  are  better  than  other 
advocates,  but  they  have  the  whole  matter  at  their 
fingers'  ends.  They  know  the  whole  points.  They 
know  the  points  of  collusion,  and  every  technical  point 
is  known  to  them.  Then,  if  it  goes  before  the  county 
court  judges — I  am  not  suggesting  that  the  county 
court  judges  are  not  as  fit  to  try  divorce  cases  as 
other  lawyers,  but  I  say  they  have  not  had  the 
training  ;  and  every  new  judge  who  has  been  brought 
to  the  Divorce  Court,  most  of  them,  with  one  excep- 
tion, have  been  new  to  the  work  ;  I  believe  all  the 
judges  have  relied  on  the  men  who  practise  before 
them  in  the  first  instance  to  help  them  to — I  may 
almost  say — learn  the  work.  We  make  it  a  duty  when 
we  have  a  new  judge  to  f>oint  out  the  difficulties  of  the 
case,  and  to  point  out  clearly  what  are  the  things  in  favour 
and  against  granting  a  decree.  I  say  the  county  court 
judges  who  at  the  present  time,  or  the  majority  of  them, 
have  not  been  brought  up  in  the  divorce  practice  at  all 
cannot  have  advocates  before  them  who  will  be  able  to 
help  them  to  carry  out  the  law  of  the  Divorce  Coui-t. 
Of  course,  if  it  is  desired  to  make  divoi-ce  easy,  so  that 
every  person  almost  can  obtain  a  divorce,  and  it  does 
not  matter  whether  there  is  collusion  or  not,  and  that 
a  divorce  may  be  granted  on  grounds  which  are  not 
now  recognised  by  law,  then  of  course  there  will  be 
no  objection  to  ti-ansferring  it  to  any  court,  and  I  do 
not  know  that  it  would  be  necessary  to  have  a  coui't 


at  all;  you  might  register  the  divorce  in  some  place 
in  the  country  and  let  the  people  have  their  divorce. 

4089.  I  think  that  deals  with  youi-  points  chiefly  ? — 
Tes,  my  Lord.  There  was  one  other  thing  I  should 
like  to  say.     I  think  the  fees .       .  _ 

4090.  Might  we  come  to  that  when  we  deal  with 
the  details  ? — Tes,  my  Lord. 

4091.  I  should  like  to  know  a  little  more  in  detail 
your  view  on  some  points  connected  with  this  view 
which  you  have  already  expressed.  For  instance, 
collusion.  Do  you  mean  to  say  that  that  means  any 
more  than  if  you  increase  the  number  of  cases,  and 
suppose  collusion  prevailed  in  the  increased  nmnber  as 
it  might  do  in  the  present  number,  that  the  increase 
in  collusion  would  be  any  more  than  relative  to  the 
increase  in  the  number  of  cases  ? — I  tliink  it  would. 

4092.  In  what  way  ? — All  the  members  of  the  Bar 
who  practise  in  that  court,  I  think,  know  very  well  that 
before  a  case  is  started  they  frequently  discuss  it  with 
the  parties,  and  you  can  see  at  once  in  certain  cases  the 
desire  to  go  and  make  an  arrangement  with  the  other 
side.  Of  course,  it  is  always  pointed  out  to  them  you 
cannot  do  that.  That  will  be  collusion.  I  do  not 
think  a  great  many  people  understand  what  collusion 
is,  and  unless  they  had  proper  advice  people  would 
discuss  the  matter  and  arrange  it  beforehand  a  great 
deal  more  than  is  done  at  present. 

4093.  What  is  your  view,  then,  as  to  why  there 
should  be  any  collusion  at  all  ?  Why  does  it  exist .' — I 
think  because  parties  become  dissatisfied  with  the 
marriage,  or  are  unhappy,  and  they  try  to  aiTange 
between  themselves  that  it  would  be  better  that  one  or 
the  other  should  have  a  divorce. 

4094.  That  means  that  the  law  does  not  meet  the 
difficulties  that  people  encounter  ? — I  would  not  go  to 
that  extent.     In  a  certain  way,  yes. 

4095.  Would  not  that  be  mitigated  very  largely  if 
the  causes  of  divorce  were  arranged  so  as  to  meet  the 
principal  difficulties  which  at  present  people  cannot 
get  over.  Let  _me  illustrate  one.  For  instance,  the 
want  of  recrimination  in  Scotland.  Are  you  including 
in  collusion  those  acts  where  the  petitioner  keeps  back 
from  the  court,  without  the  actual  consent  of  the  ojiher 
side,  a  cause  which  might  prevent  them  getting  a 
divorce  ? — No,  I  am  not  considering  that  as  collusion. 

40J6.  WeU,  going  back  to  the  point  I  put ? — 

My  own  view  is,  however  you  extend  the  law,  unless 
you  give  to  the  two  parties  of  the  marriage  the  right  to 
a  divorce  if  they  do  not  agree  with  one  another,  I  do 
not  think  you  can  stop  collusion.  Of  course,  it  might 
be  lessened. 

4097.  Tou  are  aware  that  that  is  given  in  certain 
other  countries.'' — Tes. 

4098.  Have  you  made  any  study  of  the  laws  of 
other  countries  ? — No,  I  have  not. 

4099.  Or  the  operation  of  that  particular  feature  ? 
—No. 

4100.  Then  another  point — on  the  question  of  lack 
of  uniformity.  It  occurs  to  me  to  ask  you  this.  Tou 
are  in  favour  of  a  jiiry  remaining  ? — Tes. 

4101.  A  jru-y  deals  with  facts,  does  it  not  ?— Tes, 
my  Lord. 

_  4102._  Then  with  a  jury  you  get  possibly  diverse 
opinion  in  every  ciise  where  a  jm-y  is  brought  in?— 
That  is  so. 

4103.  I  mean  the  point  made  is  lack  of  uniformity, 
because  more  judges  would  try  the  cases  than  the  two. 
WeU,  if  you  advocate  the  retention  of  the  jury  you 
increase  the  possibility  of  want  of  uniformity  vastly?— 
But  still,  when  you  have  a  jury,  and  you  have  a  judge 
who  has  been  brought  up  in  the  one  particular  line,  he 
always  has  a  certain  control  over  the  jury.  I  do  not 
say  it  is  an  absolute  control,  but 

4104.  What  is  the  good  of  having  a  jury  at  all  ?— 
My  Lord,  I  think  there  are  certain  cases  in  which  thera 
is  a  vei-y  great  conflict  of  evidence,  and  I  think  under 
those  circumstances,  if  there  is  a  conflict  as  to  the 
evidence,  it  is  better  to  have  a  verdict  of  12  than  one 
upon  it. 

■1105.  I  was  going  to  ask  you  what  I  consider  a  very 
pertinent  question,  and  you  will  answer  it  as  you  think 
fit.  Is  it  generally  the  view  that  a  jury  is  desii-able 
when  you  have  a  bad  case,  and  a  judge  where  you  have 
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a  good  one  ? — Well,  of  course,  in  certain  oases  that  is 
so.  I  mean  if  you  have  a  perfectly  clear  case  you  do 
not  expect  there  to  be  niuch  conflict  of  evidence ;  but 
in  a  great  number  of  cases  where  it  is  inference,  and  in 
which  there  is  a  great  deal  of  evidence  on  the  part  of 
the  petitioner  as  to  the  conduct  of  the  respondent  and 
co-respondent,  and  there  is  a  great  conflict  with  regard 
to  certain  parts  of  it,  I  think  the  opinion  of  12  men  of 
the  world  as  to  that  is  more  reliable  than  the  opinion 
of  one  who  is  the  judge. 

4106.  That  is  to  say,  where  a  ease  is  reasonably 
clear  you  would  have  a  judge,  and  where  it  is  doubtful 
you  would  have  a  jury  ? — I  think,  my  Lord,  it  is  only 
right  for  the  judge  himself  where  thei'e  is  a-  great 
conflict  of  evidence.  The  judge  may  take  a  wi-ong 
view,  and  it  is  less  likely  that  13  would  take  a  wrong 
view. 

4107.  But  that  does  not  quite  meet  the  difficulty  I 
have  felt  about  this  question  of  uniformity,  whether 
when  you  get  a  jury  you  get  the  people  haphazard  H — 
But  I  take  it,  my  Lord,  the  cases  that  would  go  to  the 
local  courts  would  be  cases  without  juries.  For  instance, 
there  would  be  a  good  many  undefended  cases. 

4108.  It  is  two-thirds  to  five -sixths  at  present? — 
If  I  might  take  the  undefended  cases  with  regard  to 
uniformity,  a  great  difFerence  of  opinion  arises  as  to 
what  is  cruelty. 

4109.  I  will  come  to  that  in  a  moment.  I  think 
I  have  sufficiently  indicated  one  of  the  difficulties  that 
are  felt,  but  youa-  point  about  the  undefended  cases  does 
remind  me.  They  are  all  cases  of  a  simple  character, 
as  a  rule,  are  they  not  ? — They  are. 

4110.  Well,  do  you  really  see  any  serious  difficulty 
in  a  county  court  judge  dealing  with  those  ? — I  do. 
I  think  myself  that  one  county  court  judge  will  grant 
a  decree  when  the  misconduct  is  proved  and  there  is 
practically  no  evidence  of  cruelty ;  another  county 
court  judge,  where  there  is  slight  evidence  of  cruelty 
which  in  all  probability  would  be  held  sufficient  by  the 
judges  who  have  been  trained  in  that  work,  would  hold 
that  there  was  not  cruelty ;  and  so  you  would  go  on 
throughout  the  whole  of  the  54  or  55,  and  the  result 
would  be  that  as  soon  as  you  found  one  county  court 
judge  is  a  judge  who  will  gi-ant  a  divorce  upon  almost 
nothing,  people  wiU  change  their  work  if  they  desire  to 
get  a  divorce  and  they  vriU  move  into  that  particular 
district,  and  the  result  will  be  that  we  shall  have 
divorces  in  this  country  more  like  some  of  the  states  in 
America — take,  for  instance,  the  state  of  Dakota. 

4111.  Might  I  venture  to  put  one  or  two  points 
with  regard  to  that  diversity  of  opinion  which  has  been 
more  or  less  suggested,  but  still  I  want  yom-  view  about 
them  ?  The  grounds  of  divorce  must  be  always  on  a 
question  of  fact  ? — Tes. 

4112.  We  will  say  at  present  adultery  is  a  ground 
against  a  wife  ? — Tes. 

4113.  That  is  a  pure  question  of  fact  ? — Tes. 

4114.  There  ought  to  be  no  diversity  of  opinion 
about  that  ? — No. 

4115.  I  want  just  to  ask  you  is  it  your  experience 
that  the  county  court  judges  do  deal  with  that  question 
in  all  suits  to  enforce  payment  of  deeds  of  separation 
under  the  dum  casta  clauses  ?— I  suppose  they  would  in 
a  very  small 

4116.  If  the  wife  sues  for  maintenance,  and  there 
is  a  dum  casta  clause,  the  husband,  if  he  had  ground 
for  it,  would  set  it  up  ? — Tes. 

4117.  That  would  be  tried  before  the  county  court 
judge  at  present  ? — Tes. 

4118.  I  ask  that  because  thofe  cases  have  come 
before  me.  Then,  with  regard  to  the  other  point. 
The  magistrates  at  present  can,  in  the  summons  before 
them,  meet  the  summons  by  finding  the  wife  guilty  of 
adultery  ? — That  is  so. 

4119.  All  over  the  country  ?— Tes. 

4120.  So  that  that  pai-ticular  issue  is  one  of  fact, 
and  at  present  is  dealt  with  in  the  two  cases  I  have 
mentioned  by  local  authorities  ? — Tes. 

4121.  Then  take  the  question  of  desertion.  Is  that 
anything  but  a  question  of  fact  ? — No,  but  it  sometimes 
becomes  a  very  complicated  question  of  fact. 


4122.  Still,  it  doe.s  not  strike  me  at  the  moment 
as  involving  the  possibility  of  much  difference  of 
opinion — pure  fact  P — No,  I  d(  i  not  think  it  would. 

4123.  Now,  take  the  case  of  lunacy;  that,  if  added 
as  a  cause,  would  be  a  pure  question  of  fact  ? — Tes. 

4124.  So  would  crime  ? — Tea. 

4125.  Then  there  is  the  question  of  cruelty.  That 
does  not  arise,  as  a  rule,  where  a  wife  is  charged  ? — • 
It  may  arise  as  a  counter-charge. 

4126.  But  does  it  not  chiefly  arise  as  a  supplemental 
cause  for  the  wife  in  getting  a  divorce  ? — Tes,  in  the 
large  majority  of  cases. 

4127.  Supposing  that  was  eliminated  as  one  of  the 
necessary  grounds  of  proof.  The  only  point  we  have 
heard  mentioned  yet  in  which  there  would  be  much 

hkelihood ? — Of  course,  that  would  simplify  the 

matter,   but    still    there    would    be   the    question   of 
collusion. 

4128.  I  am  speaking  of  this  question  of  fact.*" — 
Certainly,  my  Lord. 

4129.  And  at  present  the  magistrates  have  to  deal 
with  persistent  cruelty  in  every  one  of  these  summonses 
where  cruelty  is  alleged  ? — That  is  so. 

4130.  That  is  to  say,  there  is  a  possibility  of  diversity 
of  opinion  in  an  enormous  number  of  cases  ? — Tes. 

4131.  This  question  of  uniformity  has  been  put 
before  us  very  much,  and  I  cannot  see  at  present  that 
we  have  any  clear  difficulty  except  on  the  possible 
ground  of  cruelty.  That  is  the  principal  ground, 
I  think,  and  if  that  was  eliminated  as  a  material  matter 
it  would  not  arise  ? — I  think  it  might  arise  slightly  in 
questions  of  desertion,  but  I  do  not  think  so  much. 

4132.  Then,  going  to  the  question  of  cruelty ;  the 
definition  of  cruelty  is  an  accepted  one  ? — Tes. 

4133.  It  is  the  application  of  it  ? — Tes. 

4134.  Do  you  find  in  practice  when  there  is  a  clear 
case  of  adultery,  and  a  somewhat  shadowy  case  of 
cnielty,  the  juiy  are  apt,  notwithstanding  the  definition 
put  before  them,  to  jump  at  the  question  of  cruelty  ? — 
I  think  both  the  juries  and  judges,  where  the  mis- 
conduct is  clear,  always  lean  to  try  and  find  there  is 
cruelty. 

4135.  What  inference  do  you  draw  from  that  ?  Is 
it  that  they  think  the  ground  of  adultery  should  be 
sufficient  ? — I  do  not  think  quite  that,  but  I  think,  in 
particular  cases,  where  the  court  has  come  to  the  con- 
clusion it  is  impossible  for  the  parties  to  live  together, 
and  the  husband  has  been  guilty  of  misconduct,  and 
there  is  a  certain  amount  of  cruelty  which  is  just  on 
the  border  line 

4136.  They  let  it  go  ?— Tes,  my  Lord. 

4137.  Now,  as  against  those  points ;  do  you  think 
no  steps  ought  to  be  taken  with  I'egard  to  the  poor 
people  ? — No ;  I  do.  I  should  like  to  point  out  that 
I  do  not  know  that  there  would  be  a  great  saving  of 
expense  in  cases  going  to  the  county  court  at  the 
present  moment.  I  understand  the  county  court 
judges,  or  the  majority,  are  very  full  up  with  work, 
and  that  cases  are  adjourned  from  time  to  time  at  the 
various  county  courts  which  increases  the  expense 
immediately,  and  with  regard  to  undefended  cases  at 
the  present  moment  in  the  Divorce  Court,  though  the 
parties  come  to  London,  they  ai'e  always,  or  nearly 
always,  heard  the  day  they  come  up. 

4138.  There  are  two  difficulties  with  regard  to 
London ;  the  first  is  instituting  a  suit  and  defending 
it  and  attending  interlocutory  proceedings  without  the 
persons  coming  themselves  or  being  legally  represented. 
At  present  we  are  told  by  one  magistrate — and  it  is 
common  ground — that  a  petitioner  instituting  a  suit 
must  either  come  himself,  if  he  wishes  to  appear,  or 
instruct  a  solicitor  in  London.  The  suggestion  made 
is  that  if  he  were  alone  able  to  go  straight  to  his 
county  court  he  could  file  the  petition  with  the 
assistance  of  the  registrar,  and  do  it  himself.  That 
is  one  of  the  practical  difficulties  which  I  should  like 
a  suggestion  upon,  if  you  have  any  ? — For  myseK  I 
would  prefer  for  the  petition  to  be  started  in  London, 
but  I  could  see  no  objection  to  the  petition  being  filed 
in  the  country,  either  in  the  county  court  or  the 
probate  registry,  or  the  High  Court  registry,  and  to 
its  being  then  sent  to  London. 
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4139.  Then,  that  would  involye  the  right  to  appear 
in  the  oountry  ? — Certainly,  I  would  not  object  if  it 
became  necessary  to  appear ;  but  as  far  as  the  inter- 
locutory proceeding  go,  where  there  are  solicitors  or 
counsel  engaged,  it  is  very  unusual  for  the  parties  to 
be  present.  Of  course,  if  they  are  not  instructing  legal 
advisers,  they  must  be  present. 

4140.  At  present  I  do  not  see  how  you  get  over  the 
difficulty,  if  you  have  all  the  proceedings  in  London,  of 
a  person  who  has  no  means  to  instruct  a  solicitor 
getting  through,  though  he  could  do  it  if  he  was  on 
the  spot  or  with  the  court  close  to  him  P — If  it  is  an 
undefended  case,  I  understand  your  Lordship  has 
before  you  questions  with  regard  to  the  costs. 

4141.  Tes  ? — The  only  question  is  what  difference 
would  there  be  in  the  costs  of  a  case  if  tried  in 
London. 

4142.  The  two  suggestions  are :  first  of  all,  the 
employment  of  a  London  agent,  and,  secondly,  the  cost 
of  bringing  the  witnesses  and  parties  ;  and  thirdly — I 
ought  to  add — the  difficulty  of  these  poor  people 
getting  away  from  their  employment  for  more  than  a 
few  hours.  Those  are  the  three  principal  points  ? — If 
it  goes  to  county  courts,  and  they  are  adjourned  from 
time  to  time,  I  should  think  the  costs  with  regard  to 
the  witnesses  would  be  as  large  as  it  would  be  in 
bringing  them  to  London  once  and  sending  them  back 
again. 

4143.  Would  you  think  it  might  meet  this  difficulty 
if  a  limited  number  of  county  court  judges  were 
selected  to  deal  with  the  whole  work  of  larger  districts 
than  we  have  at  present  ? — I  do  not  think  it  would. 
There  wotdd  still  be  the  points  I  pointed  out  with 
regard  to  the  various  views,  and  the  fact  that  at  the 
commencement  there  would  be  no  trained  advocates 
before  them  to 

4144.  That  would  not  apply  to  places  like  Man- 
chester, Liverpool,  and  Birmingham,  where  there  is  a 
large  Bar  ? — Of  course,  there  is  a  very  good  Bar  at 
Manchester,  but  I  do  not  think  there  are  many 
members  of  the  Bar  there  who  have  practised  in 
divorce  cases  at  all. 

4145.  Then,  you  do  say  in  your  proof  that  some 
step  should  be  taken.  What  do  you  suggest  apart 
from  what  I  have  put  to  you  ? — My  own  view  is  that  a 
case  should  be  started  in  London ;  that  after  the  peti- 
tion had  been  filed  the  question  with  regard  to  the 
means  of  the  party  should  be  considered,  and  that  the 
judge  of  the  Divorce  Court  should  decide  where  that 
case  should  be  tried,  If  he  says  that  it  is  necessary  in 
the  interests  of  justice  that  a  particular  case  should  be 
tried  in  a  local  centre,  then  he  should  go  down  and  try 
it  there,  or  that  some  person  should  be  deputed  to  try 
it  there  for  him.  It  might  meet  the  case  in  regard  to 
undefended  cases  that  the  senior  registrar  might  be 
sent  if  the  judge  could  not  be  spared. 

4146.  Would  not  the  county  court  judge  do  as  well 
as  that  ? — No  ;  I  think,  my  Lord,  the  senior  registrar 
has  had  the  practice.  Most,  or  some,  of  the  registrars 
are  barristers  who  have  practised  in  the  court,  and  who 
would  know  the  work  and  be  able  to  conduct  them. 

4147.  Tou  think  that  would  cope  with  the  work  all 
over  the  country  ? — That  would  be  impossible  to  say. 
My  own  view  is  that  I  do  not  know  it  wou.ld  lead  to  a 
very  large  increase  in  divorce  practice.  I  know  other 
people  think  it  would  lead  to  a  very  large  inci-ease ; 
but  that  would  have  to  depend  on  the  working  of  it; 
it  would  be  seen  very  shortly  whether  it  would  or  not. 

4148.  Then  your  next  points  deal  with  certain 
details.  The  power  to  order  evidence  corroborating  by 
affidavit  ? — What  I  mean  with  regard  to  that — if  I 
might  take  this  case.  Supposing  there  is  a  divorce 
case  coming  from  North  Wales — a  wife's  petition ;  she 
is  alleging  that  her  husband  has  treated  her  with 
cruelty ;  she  would  have  to  give  the  evidence  herseK. 
It  may  be  that  one  part  of  the  evidence  would  be  that 
the  husband  had  struck  her  and  given  her  a  black  eye, 
and  that  she  had  gone  to  Mrs.  A.,  and  seen  Mrs.  A., 
and  under  the  present  system  Mrs.  A.  has  to  come 
from  North  Wales  just  to  prove  that  she  saw  the  black 
eye.  I  think,  if  you  prove  that  by  the  petitioner,  and 
then  have  an  affidavit  by  Mrs.  A.  that  she  saw  the 
black  eye,  that  would  save  a  great  deal  of  expense. 


4149.  That  is  done  at  present  sometimes? — But 
not  to  any  great  extent ;  I  think  it  might  be  extended. 

4150.  Then  you  suggest  the  reduction  of  court  fees 
and  the  abolition  of  citations ;  the  sendee  of  plain 
instead  of  sealed  copies,  the  practice  of  suing  in  forma 
pauperis  the  same  as  in  the  King's  Bench  Division. 
What  is  the  point  there  ? — The  court  fees  at  the  present 
moment  in  undefended  cases  amount  to  about  81.  9s. 

4151.  (The  Earl  of  Derby.)  la  this  in  forma  pauperis? 
— No,  but  in  the  undefended  case.  All  the  court  fees 
go  in  forma  pauperis  oases ;  but  I  have  had  a  list 
prepared  of  the  court  fees  in  undefended  cases.  A 
husband's  suit,  undefended,  would  cost,  in  court  fees, 
71.  14s.  If  there  is  a  jury  it  will  cost  81.  9s.  In  a 
wife's  undefended  suit  the  court  fees  are  71.  10s.  I 
have  also  had  a  statement  prepared  with  regard  to 
divorce  cases.  I  think  the  court  fees  are  too  high. 
For  instance,  I  cannot  see  what  is  the  object  of  having 
a  citation  at  all.  I  should  put  on  the  petition  a  notice 
for  the  person  to  appear,  which  would  do  away  with  a 
considerable  amount.  I  think  the  hearing  fee  of  SI.  is 
a  great  deal  too  high  for  an  undefended  case.  Under 
the  present  system  you  have  a  case  that  lasts  18  days 
(which  we  have  had)  and  a  hearing  fee  of  31.  is  paid  to 
the  coui-t.  In  an  undefended  case  that  takes  10  minutes 
or  sometimes  a  quarter  of  an  hour,  the  same  fee  is  paid, 
and  I  say  something  should  be  done  with  regard  to 
that  matter. 

4152.  (Chairman.)  Then,  as  to  suing  in  forma 
pauperis.  What  is  the  point  with  regard  to  its  being 
the  same  as  in  the  King's  Bench  Division  ? — At  the 
present  moment  there  is  a  difference.  In  the  Divorce 
Court,  when  solicitors  and  counsel  are  engaged,  fees 
are  allowed  to  be  charged,  or  fees  are  paid  whether  they 
are  allowed  to  be  charged  or  not.  In  the  King's  Bench 
Division  the  difference  is  that  solicitors  and  counsel  are 
assigned  and  no  fees  are  paid.  I  think  that  might  be 
the  proper  alteration  to  bring  us  into  line  with  the 
King's  Bench  Division. 

4153.  Then  you  do  not  approve  of  the  suggestion  to 
try  cases  at  the  assizes  ? — I  do  not,  my  Lord.  I  think  it 
will  not  make  much  difference  if  you  try  a  case  at  the 
assizes.  Some  counties  are  very  large,  and  the  witnesses 
will  have  to  go  a  considerable  distance,  and  the  question 
of  whether  they  come  to  London  or  whether  they  go  to 
the  assizes,  I  think,  makes  a  very  smaU  difference. 

4154.  The  next  question  you  deal  with  is  the  ques- 
tion of  separation  and  maintenance  orders.  Will  you 
tell  us  what  you  wish  to  put  before  the  Commissioners 
on  that  head  ? — With  regard  to  separation  and  main- 
tenance orders  under  the  magistrates,  my  view  is  that 
only  in  cases  in  which  cruelty  is  defined  by  the  Act, 
and  where  desertion  for  two  years  and  upwards,  should 
an  order  be  made  that  the  wife  is  no  longer  bound  to 
live  with  him,  and  an  order  for  maintenance  should  be 
made.  With  regai-d  to  all  summonses  imder  that  Act, 
I  should  prefer  that  an  order  should  not  be  made  at 
once.  I  quite  realise  that  in  some  cases  it  is  absolutely  ■ 
necessary  to  make  an  order  for  the  protection  of  the 
woman,  but  in  a  great  number  of  cases  I  do  not  think 
that  the  immediate  protection  is  necessary.  What  I 
feel  is  this.  A  great  number  of  these  summonses  are 
issued  in  a  fit  of  anger,  and  if  the  matter  is  dealt  with 
at  once  a  separation  order  is  made.  I  should  like  to 
see  the  magistrate,  when  the  application  is  made,  unless 
he  thinks  it  is  absolutely  necessary  to  grant  the  wife 
immediate  protection,  have  power  to  adjourn  the 
summons  for  some  three  months  and  order  a  sum  to 
be  paid  for  the  wife's  support  during  that  time. 

4155.  A  maintenance  order  instead  of  a  separation 
order  ? — I  should  like  to  say  more  like  alimony  pendmg 
suit,  so  as  to  give  the  parties  an  opportunity  of  consider- 
ing the  matter.  Of  com-se,  if  the  husband  did  use  any 
violence  in  the  meantime  I  should  allow  the  summons 
to  be  restored  at  once  and  the  matter  disposed  of. 

4156.  That  leads  me  to  ask  you  do  you  consider 
separation  a  good  remedy  ?— I  think  in  certain  cases, 
yes.  I  think  the  law  with  regard  to  separation  requires 
some  alteration.  I  have  known  in  my  own  experience 
a  good  many  cases  in  which  people  who  were  entitled 
to  a  divorce  would  not,  or  did  not,  desire  to  go  for  a 
divorce,  either  on  religious  grounds  or  other  grounds, 
and  when  it  has  been  pointed  out  to  them  that  if  they 
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dill  not  go  for  a  divorce  the  only  allowance  the  woman 
could  get  would  be  an  allowance  for  joint  lives,  and 
when  it  was  pointed  out  to  her  that  the  husband  after 
the  separation  might  get  rid  of  the  whole  of  his  pro- 
perty, and  she  might  be  left  penniless  with  her  children, 
then  in  some  of  the  cases  the  wife  has  in  the  end 
consented  to  go  in  for  a  divorce. 

4157.  That  is  to  say,  there  is  no  power  in  judicial 
separation  cases  to  order  a  secured  sum  p — No ;  and 
that  is  a  matter  I  was  going  to  bring  before  you  later 
on.  Therefore,  I  think  separation  orders  are  of  use 
also  in  cases  where  there  has  been  violent  cruelty  and 
the  wife  requires  protection. 

4158.  What  is  your  view,  though,  from  yoiu-  experi- 
ence, as  to  the  effect  of  permanent  separation  orders — 
whether  judicial  separation  or  separation  orders,  or  by 
deed,  as  compared  with  a  complete  dissoltition  of  the 
marriage  tie  ? — Of  course  my  personal  experience 
would  be  very  slight.  The  only  experience  I  have  in 
regard  to — I  will  take  divorce  first.  In  a  great  number 
of  cases  in  which  I  have  appeared  for  a  person  who  has 
obtained  a  divorce  and  they  have  maiTied  again,  the 
people  have  come  back  to  the  court  and  required  a 
second  divorce.  If  I  may  illustrate  it — the  husband, 
having  been  divorced  in  the  first  instance,  marries 
again,  and  I  have  appeared  frequently — perhaps  fre- 
quently is  too  strong,  but  in  a  good  many  cases — where 
the  second  wife  has  come  for  a  divorce.  That,  I  think, 
does  not  show  that  divorce  leads  to  morality.  With 
regard  to  judicial  separation,  the  only  experience  I  have 
had  is  about  four  or  five  cases  where  the  wife  has 
obtained  a  judicial  separation,  and  the  husband  has 
afterwards  tried  to  stop  the  allowance  on  the  alleged 
ground  that  tbe  wife  had  misconducted  herself  after  she 
had  obtained  tbe  decree.  I  say  fotu-  or  five ;  that  is  all 
I  have  had  in  30  years'  experience,  and  in  every  one  of 
those  cases  the  charge  failed.  Therefore,  my  experience 
does  not  go  to  show  that  separation  leads  to  immorality. 

4159.  What  is  the  position  of  the  husband  in  those 
cases  ? — I  think,  of  course,  if  the  legislation  is  to  be 
in  favour  of  putting  the  guilty  party  in  the  position 
to  prevent  him  contiuuing  immorality  by  sanctioniag 
another  marriage,  that  is  another  matter. 

4160.  Those  cases  you  speak  of  are  where  charges  are 
made  against  the  wife  to  try  and  get  rid  of  the  payments 
to  her  ? — Tes. 

4161.  But  was  the  husband  guilty  of  immorality,  or 
not  ? — 1  cannot  say  that  I  remember  now. 

4162.  Well,  the  next  question  is  the  question  of 
publication.  What  do  you  say  about  that  ? — Well,  I 
think  this  is  a  most  difficult  question.  My  own  view  is 
that  it  is  in  the  interests  of  the  public  that  divorce 
cases  should  be  published.  I  think  it  often  leads  to 
evidence  being  obtained  upon  which  justice  in  the  end 
is  brougbt  about.  I  am  afraid  if  there  is  any  legislation 
with  regard  to  stopping  divorce  cases  being  published 
— if  it  comes  to  simply  giving  the  names  of  the  parties 
and  the  result,  that  newspapers  then  would  not  publish 
them  at  all,  and  I  think  it  is  in  the  interest  of  the 
public  that  it  should  be  known.  I  think  myself  that  it 
does  have  a  wholesome  check  upon  people.  There  are 
a  good  many  cases  which  we  hear  of  in  which  the 
parties  are  not  living  happily  together,  and  either  the 
husband  or  the  wife  goes  and  misconducts  him  or 
herself,  very  often  vrith  the  object  of  relief  being 
obtained  thereafter.  I  think  that  would  be  increased 
in  certain  cases  if  there  is  no  publication.  I  think  it 
is  a  very  great  check  upon  people  if  they  know  that 
if  they  do  go  and  misconduct  themselves,  or  if  they 
are  guilty  of  cruelty,  that  they  run  the  risk  of  having 
it  published  to  the  world. 

4163.  Tour  note  has  a  point  about  details.  Perhaps 
you  will  say  what  you  think  about  that  ? — With  regard 
to  the  papers,  I  see  myself  I  do  not  know  that  I 
could  complain  of  the  detail  that  is  given.  I  under- 
stand there  are  certain  newspapers  which  go  into  too 
much  detail  in  these  matters.  I  do  not  think  the 
publication  of  the  details  is  in  the  interest  of  the 
public,  but  the  difficulty  I  see  is  how  you  can  by 
legislation  stop  certain  portions.  It  would  be  very 
difficult  to  leave  it  to  the  judge  who  is  presiding  at 
the  trial  to  say  that  this  particular  piece  of  evidence 
should  not  be  published,  and  this  should  be. 
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4164.  I  should  like  to  ask  your  experience  on  two 
points  mentioned  to  us  :  the  deterrent  effect  of  pub- 
licity in  procuring  evidence — that  witnesses  will  not 
come.  We  have  had  it  before  us  that  they  will  not 
come  and  give  their  evidence,  or  only  give  it  in  such 
a  way  that  it  does  not  make  it  worth  while  calling 
them  ? — I  think  it  depends  very  much  on  how  the 
witnesses  are  approached.  I  mean  I  have  had  cases 
in  which  a  witness  has  declined  to  give  any  evidence, 
and  declined  to  come  into  court;  but  I  have  always 
found — or  in  nearly  all  cases — that  as  soon  as  a  subpoena 
has  been  served  upon  him  the  witness  is  ready  to 
disclose  what  the  real  facts  are. 

4165.  Do  you  mean  you  have  found  reluctance  to 
give  evidence  because  of  publicity  ? — I  cannot  say  it 
was  because  of  that,  but  you  go  to  witnesses  and  they 
say,  "  Oh,  we  don't  want  to  be  witnesses  in  the 
"  Divorce  Court,"  and  refuse  to  give  evidence ;  but 
in  the  majority  of  cases  if  you  serve  them  with  a 
subpcena  you  can  get  a  proof  from  them. 

4166.  A  willing  proof  ? — Tes. 

4167.  It  is  also  suggested  by  one  witness  that  it 
has  a  deterrent  effect  on  the  parties  themselves — 
women,  for  instance — bringing  their  suits  at  all  ? — I 
cannot  say  I  know  that.  The  only  time  I  remember 
with  i-eference  to  that  was  a  question  of  when  the 
parties  were  being  sketched  in  court.  I  have  heard 
complaints  with  reference  to  that ;  I  have  not  heard 
complaints  as  to  the  other.  I  have  known  people  say 
that  they  desire  to  have  their  case  not  reported. 

4168.  The  next  point  you  refer  to  is  alteration  in 
the  present  law.  Permanent  insanity,  I  see  you 
suggest,  should  entitle  to  a  divorce  ? — With  regard  to 
permanent  insanity,  the  reason  I  have  included  that  is 
on  this  ground.  There  have  been  a  good  many  cases 
in  which  insanity  has  broken  out,  either  just  before 
the  marriage  or  directly  after  the  marriage ;  and  in 
some  of  those  cases — the  majority  of  them — the  court 
has  refused  to  grant  a  decree  of  nullity. 

4169.  Tou  were  supposing  there  had  been  sufficient 
power  to  consent  to  the  marriage? — Tes,  my  Lord. 
Now  I  think  in  that  class  of  case,  where  the  insanity 
commences  in  a  vei-y  early  part  of  the  marriage,  if  it  is 
not  possible  to  get  it  on  the  ground  of  nullity,  which  I 
would  prefer  to  get  it  upon,  I  would  give  the  right  to 
get  a  divorce,  where  it  is  permanent  and  permanent 
only. 

4170.  Then  the  next  is  drtmkenness  of  either 
spouse  should  be  evidence  of  cruelty  ? — I  have  not  put 
habitual  drunkenness,  because  .  it  is  so  difficult  to 
ascertain  what  habitual  drunkenness  is  ;  but  I  think 
there  is  more  misery,  and  I  may  also  say  pain,  caused 
by  constant  drunkenness  than  anything  else.  I  would 
not  say  that  drunkenness  itself  is  sufficient  oraelty, 
but  I  would  give  to  the  judge  who  tries  the  case  power 
to  take  the  drunkenness  into  consideration,  and  if  one 
of  the  parties  is  constantly  drunk,  and  there  are 
threats  or  some  slight  evidence  of  cruelty  in  addition 
to  the  drunkenness,  I  would  allow  the  judge  to  find 
cruelty — including  in  it  drunkenness. 

4171.  That  amounts  to  saying  it  should  be  treated 
as  an  element  for  finding  cruelty  without  necessarily 
requiring  at  the  moment  of  drunkenness  evidence  of 
physical  injury  ? — That  is  so. 

4172.  Then  with  regard  to  the  next  point  you  men- 
tion— the  Ogden  v.  Ogden  case — that  an  alteration  of 
the  law  is  required.  Tell  us  the  point  you  wish  to 
make  with  reference  to  that  ? — At  the  present  moment, 
if  an  English  woman  marries  a  Frenchman  in  England, 
and  the  Frenchman  is  under  the  age  of  25,  that 
maiTiage  is  good  according  to  English  law,  but  the 
Frenchman  can  go  over  to  France  and  obtain  a  decree 
of  nullity  on  the  ground  that  the  consent  of  the  parents 
or  the  guardian  in  France  has  not  been  obtained,  and 
get  a  nullity  there  ;  and  the  English  courts  have  held 
that  as  the  contract  was  made  in  England,  and  it  is 
good  according  to  English  law,  that  the  woman  is 
married  here  ;  and  I  should  like  to  see  the  law  altered 
in  this  respect — that  in  the  event  of  a  foreigner  getting 
a  deci-ee  of  nullity  in  a  foreign  country,  that  the  courts 
here,  on  production  of  that  decree,  should  hold  that 
the  marriage  is  null  and  void  according  to  the  EngEsh 
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law ;  if  not,  you  have  tliem  husband  and  wife  in  one 
coimtry  and  not  in  another. 

4173.  Then  the  nest  point  is  a  point  of 'practice; 
that  a  woman  charged  should  have  notice  of  the  charge 
unless  the  coui't  otherwise  directed,  but  that  is  in  order 
to  protect  herself  ? — Tes  ;  under  the  present  law,  which 
was  amended  to  meet  a  case  two  or  three  years  ago, 
a  woman  has  the  right  to  intervene,  but  there  is 
nothing  to  give  the  woman  notice  of  the  charge,  and 
I  think  every  woman  who  is  charged  ought  to  have 
notice  unless  the  judge 

4174.  That  means  a  woman  who  is  not  one  of  the 
parties  ? — That  is  so. 

4175.  But  who  is  brought  in  by  the  charge  against 
the  husband  ? — Tes. 

4176.  There  is  no  obhgation  to  give  her  notice 
now  ? — No. 

4177.  Then  the  sixth  point  you  have  is  a  question 
of  power  to  make  orders  as  to  property.  Perhaps  you 
will  explain  thatp — I  think  that  the  principal  people 
who  suffer  after  divorce  are  the  children,  and  I  think 
with  regard  to  all  alterations  in  the  divorce  law,  one 
of  the  principal  things  to  consider  is  the  children,  and 
how  they  are  affected  by  the  divorce.  At  the  present 
moment,  if  a  wife  obtains  a  divorce  the  chances  are 
that  both  the  husband  and  wife  marry  again.  The 
children  are  injured  by  that,  and  I  should  like  to  give 
power  to  the  divorce  judge  upon  eveiy  divorce  where 
there  is  property,  to  be  in  a  position  to  order  a  settle- 
ment upon  the  children.  Where  the  parties  marry 
again,  they  frequently  have  children  by  the  second 
marriage,  and  the  children  of  the  original  maniage  are 
frequently  left  out  from  I'eceiving  any  benefit.  I 
should  like  to  protect  them  by 

4178.  There  is  power  at  present  to  order  settlements 
in  that  direction? — There  is,  but  this  is  one  of  the 
unfairnesses  of  the  Act.  Where  a  wife  has  been  guilty 
of  misconduct  the  court  has  power  to  order  a  settle- 
ment on  the  husband  and  children,  but  where  the 
husband  has  been  guilty  of  misconduct  the  court  has 
no  power  to  order  a  settlement  upon  the  children ;  it 
has  upon  the  wife  by  securing  maintenance. 

4179.  But  it  has  power  to  vary  an  existing  settle- 
ment ? — Tes,  but  no  power  to  make  a  fresh  one. 

4180.  Only  in  a  case  against  the  wife  ? — Tes. 

4181.  It  has  power  to  order  him  to  secure  money 
to  the  wife  ? — ^Tes. 

4182.  But  not  power  to  order  him  to  secure  money 
to  the  children  ? — No. 

4183.  Then  the  last  item  is  in  regard  to  cases  in 
which  you  do  not  favour  changes  in  divorce  in  favour 
of  the  wife  ? — Well,  I  am  against  allowing  a  wife  to 
obtain  a  divorce  on  the  ground  of  the  husband's  mis- 
conduct only.  I  see  it  was  put — on  Saturday,  I  think 
— before  this  Commission  in  a  way  that  I  quite  agree 
with  ;  though  I  think  the  sin  is  the  same,  I  think  the 
injury  is  very  different.  Therefore,  I  should  not  be  in 
favour  of  granting  divorce  on  the  ground  of  the 
husband's  misconduct  only. 

4184.  Would  not  you  allow  the  wife  to  have  a 
determining  power  as  to  whether  the  injury  was 
what  she  considered  sufficient  ? — No,  my  Lord,  I  wovdd 
not. 

4185.  How  far  would  you  go  with  regard  to  this. 
Would  you  allow  it  in  the  case  of  adultery  if  it  was 
continuous  ? — I  should  not. 

4186.  Not  even  if  the  husband  had  a  woman  living 
in  the  house  with  him  ? — No. 

4187.  Unless  there  was  an  added  cause — cruelty  or 
desertion  ? — There  must  be  either  cruelty  or  desertion ; 
or  bigamy  and  adultery. 

4188.  But  do  you  think  it  right,  if  a  woman  married 
and  the  husband  brought  a  mistress  into  the  house  to 
live  with  her,  that  that  should  be  no  ground  for  her  to 
obtain  a  divorce  ? — I  think  if  a  mistress  was  brought 
into  the  house  that  woidd  be  legal  cruelty. 

4189.  Would  not  you  put  it  on  a'  more  substantial 
ground  P — I  think  then  there  would  be  injury  to  health, 
which  would  certainly  be  legal  cruelty. 

4190.  Let  me  put  another  class  of  case — ^where  the 
husband  takes  advantage  of  servants,  not  only  once  but 
more  than  once.  Do  you  think  that  class  of  case  is 
one  where  the  wife  should  not  have  reKef  ? — I  think 


that  comes  within  the  same  class  of  case  as  bringing  a 
mistress  into  the  house ;  I  think  there  would  be  injury 
to  the  wife's  health,  and  divorce  ought  to  be  obtained 
on  the  ground  of  that — cruelty  and  misconduct. 

4191.  Putting  it  on  the  ground  of  cruelty  is  rather 
a  shadowy  way  of  putting  it,  I  should  have  thought. 
Would  it  not  be  better  to  take  the  bolder  course  and 
say  this  is  such  a  grave  offence  that  it  ought  to  give 
ground  for  divorce  ? — Well,  you  would  encourage  and 
increase  divorce,  which,  in  my  opinion,  is  against  the 
interests  of  the  childi-en  of  the  maiTiage ;  my  view  is 
that  it  is  the  very  worst  thing  for  the  children  them- 
selves, and,  therefore,  I  shotdd  not  feel  inchned  to. 
increase  it. 

4192.  Dealing  for  a  moment  vsdth  the  children — one 
wants  to  probe  this  to  the  bottom — would  conduct  of 
that  kind,  continued  at  the  house,  without  cruelty,  be 
such  as  to  leave  the  children  in  a  satisfactory  position  ? 
— I  quite  agree  it  would  not ;  but  I  think  you  have  a 
remedy  under  the  present  law  as  it  stands. 

4193.  Then,  with  regard  to  desertion.  I  should  hke 
to  ask  you  :  we  have  had  a  lot  of  cases  brought  before 
us  or  suggested  where  the  husband  or  wife,  as  the  case 
may  be,  disappears  to  a  colony  or  to  America,  and  is 
not  heard  of  again ;  in  some  cases  heard  of  and  found 
to  be  hving  with  another,  and  in  some  cases  not  heard 
of.  What  would  you  say  about  that  P — I  would  not 
grant  divorce  for  desertion  at  all. 

4194.  Not  at  all  ? — No  ;  I  shoiild  only  grant  it 
coupled  with  misconduct. 

4195.  Is  it  a  fact  (I  should  like  to  know  this  from 
your  experience)  that  you  do  get  a  great  number  of 
cases  where  the  husband  or  wife,  as  the  case  may  be,, 
goes  off  to  the  colonies  or  to  America  ? — I  have  had 
a  certain  number  of  cases,  but  I  cannot  recoUect  any 
case  where  the  husband  was  not  traced. 

4196.  That  is  because  at  present  it  is  no  use  trying 
to  divorce  him  until  you  trace  him  ? — Tes. 

4197.  But  do  not  you  suppose  there  must  be  many 
cases  where  he  cannot  be  traced.  Secondly,  supposing 
he  is  traced,  it  is  a  great  expense  to  prove  that? — 1 
agree  it  is. 

4198.  To  find  him  and  to  prove  the  fact  ? — Tes. 

4199.  But  I  mean  ivith  regard  to  the  proving  of  the 
facts  P — I  have  had  a  good  many  cases  in  which  people 
have  been  traced  to  various  parts  of  Austraha  and  to 
various  parts  of  America  in  which  we  have  found  that 
the  husband  was  living  with  somebody  else,  and  we  have 
proved  the  case  by  affidavit,  by  leave  of  the  court. 

4200.  But  I  want  to  get  at  something  really  definite 
about  this.  Supposing  it  is  impossible  to  prove  that 
particular  featui-e  by  want  of  tracing,  but  that  the  man 
or  woman  has  gone  for  several  years,  would  youi-  view 
be  that   the  tie   in  England  should  not  be  dissolved 

although  the  person  left  behind  has  no  chance  ■ ? 

- — I   suppose   it   must  have   been   carefully  considered 
before  the  Divorce  Act  was  passed. 

4201.  But,  you  see,  we  are  reconsidering  it,  and  we 
have  had  the  law  of  Scotland  before  us,  which  seems  to 
meet  a  difficulty  of  that  kind  ? — Tes. 

4202.  Would  you  maintain  that  if  the  husband  and 
wifecannot  trace  or  prove  adultery  you  would  leave  the 
parties  tied  ? — Tes  ;  I  would  give  a  judicial  separation, 
if  it  were  of  any  use. 

4203.  Then,  as  to  cruelty ;  you  do  not  favour  that 
as  a  ground  alone  P — No,  my  Lord. 

4204.  Then,  the  last  item.  The  petitioner's  adultery 
should  be  a  discretionary  bar.  Perhaps  you  would 
amplify  your  views  about  that,  because  that  is  a  veiy 
important  question  P— I  think  the  difficulty  that  has 
arisen  with  i-eference  to  this  is  because  of  the  construc- 
tion the  court  has  put  upon  the  31st  section  of  the  Act- 
of  1857.  I  read  that  Act  to  give  a  judge  of  the  divorce 
court  absolute  power  to  use  his  discretion  in  every  case 
that  comes  before  him.  In  the  early  times,  after  the 
passing  of  the  Act  of  1867,  the  divorce  judges  laid  down 
certain  rules  for  themselves  under  which  divorce  should 
be  granted,  notwithstanding  the  petitioner's  adultery, 
and  the  result  is  this.  Of  course  there  has  been  innocent 
adultery ;  that  is,  where  one  party  thought  the  other 
spouse  was  dead  and  has  gone  through  a  ceremony  of 
marriage,  and  then  found  the  other  spouse  was  ahve  ; 
the  court  has  always  exercised  its  discretion  in  favour 
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of  that  person.  Then  the  court  has  exercised  its  discre- 
tion in  favour  of  a  wife  where  the  husband  has  conduced 
to  or  connived  at  her  misconduct.  But  the  coiu-t  has 
not  granted  a  decree  to  the  husband  where  he  has  been 
guilty  of  one  isolated  act ;  it  has  refused  to  grant  a 
decree.  I  think,  myself,  the  Act  is  svifficiently  wide, 
and  that  the  judge  of  the  Divorce  Court  ought  to  exercise 
his  discretion  in  each  particular  case.  He  ought  to  go 
into  the  circumstances  under  which  the  misconduct 
was  committed,  and  if  he  can  find  any  excuse  for  it, 
then  it  would  be  a  case  in  which  the  discretion  would 
be  exercised.  But  if  it  is  a  case  in  which  the  husband 
or  wife  has  been  continuously  living  in  adultery,  then  I 
think  it  is  a  case  in  which  the  court  should  not  exercise 
its  discretion  iu  that  petitioner's  favoiu-. 

4205.  That  is  to  say,  the  petitioner's  own  misconduct 
should  not  be  an  absolute  bar,  but  the  discretion  should 
be  exercised  in  considering  the  whole  of  the  circum- 
•stances  of  the  case  ? — That  is  so,  my  Lord. 

4206.  On  what  principle  do  you  arrive  at  that  ? — 
That  seems  to  me  to  be  the  meaning  of  the  Act  of 
Parliament.  It  states,  as  far  as  my  recollection  goes, 
that  tipon  proof  of  certain  things,  and  upon  proof  of 
the  petitioner's  misconduct,  the  court  is  not  bound  to 
grant  a  divorce. 

4207.  What  I  mean  is  this :  Supposing  it  did 
exercise  its  discretion  having  regard  to  the  circum- 
stances, and  those  circumstances  disclose  guilt  on  both 
sides,  but  still  gtiilt  in  circumstances  in  which  the 
court  might  exercise  its  discretion,  is  the  principle  on 
which  it  ought  to  exercise  its  discretion  that  it  is  no 
longer  wise  for  the  parties  to  be  tied  together  ? — I 
think,  first  of  all,  there  must  be  some  excuse  found  for 
the  misconduct. 

4208.  I  am  assuming  an  excuse  foimd  which  would 
justify  the  judge  in  saying,  "  Well,  I  think  I  shall 
' '  grant  a  decree  notwithstanding  that  you  yourself  have 
"  done  wrong."  What  is  the  foundation  of  giving 
that  discretion  ?  Is  it  that  it  is  no  longer  for  the 
benefit  of  the  parties  to  the  suit,  possibly,  that  they 
should  remain  together ;  otherwise  why  should  one  say 
they  may  have  it? — I  suppose  the  ground  has  been 
that  it  is  to  the  benefit  of  the  parties,  and  that  it  has 
been  so  shght  it  should  not  be  a  bar.  If  you  take  the 
case  of  a  husband  or  a  wife  at  a  very  early  stage  of 
their  married  life  committing  one  act  that  had  been 
forgiven  by  the  other  party,  and  they  have  lived 
together  for  some  twenty  years,  and  at  the  end  of  the 
twenty  years,  say,  the  husband  goes  off  and  lives  with 
another  woman.  In  that  case  the  one  act  of  the  wife, 
though  it  had  not  been  conduced  to,  I  do  not  think 
ought  to  deprive  her  of  a  divorce  if  she  is  entitled  to  it 
on  other  grounds.  At  the  present  moment  condonation 
has  no  weight. 

4209.  The  basis  of  it  can  only  be  that  it  is  no 
longer  an  advantage  to  leave  those  two  parties  tied 
together  .P — Tes,  that  is  one  of  the  reasons,  and  the 
other  reason  is  the  case  I  put,  that  it  has  been  forgiven 
and  they  have  lived  together,  and  it  ought  to  be  wiped 
out. 

(Chairman.)  I  think  that  finishes  your  proof. 
Personally,  Mr.  Barnard,  I  thank  you  very  much,  and 
I  have  no  doubt  the  Commissioners  will,  when  they 
have  finished  with  you. 

4210.  (Mr.  Brierley.)  One  word  with  regard  to  the 
equality  of  the  sexes  in  cases  of  misconduct.  I  under- 
stand you  say  that  not  only  juries,  but  judges,  are 
rather  inclined  to  grasp  at  only  slight  acts  of  cruelty, 
when  a  case  of  adultery  is  proved  by  the  wife,  iu  order 
to  justify  a  decree  ?— I  say  if  the  cruelty  is  just  on  the 
border  line— that  it  is  shght  acts  of  cruelty,  where  the 
husband  has  clearly  been  guilty  of  adultery,  both  the 
judge  and  the  jui-y  are  incUned  to  find  cruelty. 

4211.  Tou  might  almost  say  they  are  inclined  to 
stretch  the  law  of  cruelty  in  favour  of  the  wife  ? — I 
would  hardly  call  it  stretching  it  when  you  get  a  case 
just  on  the  border  line. 

4212.  Duriug  your  experience  at  the  Bar,  has  there 
Deen  a  tendency  for  that  to  increase  ? — No,  I  should 
say  it  has  always  been  about  the  same  since  I  can 
recollect,  which  is  about  30  years. 

4213.  I  mean  if  there  is  that  tendency  on  the  part 


of  juries,  would  not  it  really  be  better  to  abolish  the 
necessity  of  cruelty  being  proved  in  such  a  case  ? — I 
do  not  think  so,  because  then  you  would  have  a  divorce 
entirely  upon  miscondxict,  which  is  against  my  view. 

4214.  There  is  one  other  matter.  Tou  have  told 
us  of  certain  alterations  in  procedure  that  you  propose. 
Have  you  formed  any  estimate  as  to  what  saving  in 
cost  in  an  luidefended  action  those  proposals  would 
mean  P — No,  I  have  not. 

4215.  We  have  heard  from  other  witnesses  that  the 
cost  of  an  imdefended  action — say,  from  the  north  of 
England — would  be  something  over  501.  Have  you 
formed  any  soi-t  of  estimate  as  to  what  amount  of  that 
501.  would  be  saved  by  your  proposed  alterations  ? — No, 
but  I  think  that  50Z.  for  an  undefended  case  from  the 
north  of  England  is  rather  high.  It  all  depends  on 
the  case  itself.  Supposing  it  is  a  husband's  case  in 
which  one  witness  is  necessary,  I  do  not  think  it  would 
come  to  anywhere  near  601. ;  it  all  depends  on  the 
particular  case.  There  are  some  undefended  cases  in 
which  501.  or  1002.  would  be  expended  before  you 
would  get  any  evidence  at  all. 

4216.  No,  the  case  that  was  put  was  a  case  which 
was  undefended,  and  with  about  two  witnesses  in 
addition  to  the  petitioner  ? — Well,  I  should  have  said 
that  was  high. 

4217.  You  cannot  tell  us  what  amount  of  saving 
your  proposals  would  mean? — No;  but  I  think,  for 
instance,  you  might  in  cases  in  which  the  parties  only 
have  two  or  three  pounds  a  week  have  an  alteration  by 
only  half  fees  being  charged,  and  you  might  make  the 
fees  in  accordance  with  the  income  of  the  parties.  In 
some  cases,  though  it  is  a  case  just  above  the  pauper 
line,  you  might  say  in  cases  where  the  incomes  are 
under  a  certain  amount  no  court  fees  would  be  charged. 

4218.  (Judge  Tindal  Athinson.)  1  do  not  think  you 
know  much  about  the  county  courts  at  present  ? — ^My 
experience  of  county  courts  has  been  very  slight.  I 
think  I  went  to  a  county  court  once  where  I  was  kept 
— I  think  it  was  at  Edmonton — -until  about  8  o'clock 
at  night,  when  I  found  there  was  no  chance  whatever 
of  my  case  being  tried. 

4219.  May  I  ask  how  many  years  ago  that  was  ? — 
It  was  about  28  or  29  years  ago. 

4220.  Will  you  kindly  come  down  to  Edmonton 
again  and  see  if  you  have  a  different  experience.  Now, 
you  have  said  something  about  county  court  juries. 
I  gather  you  have  not  a  very  high  opinion  of  them  ? — 
Not  very. 

4221.  May  I  ask  you  how  you  obtained  your  expe- 
rience of  county  court  juries? — My  experience  with 
regard  to  county  courts,  as  a  rule,  has  been  simply 
what  I  have  been  told  by  members  of  my  own  profes- 
sion, not  from  personal  experience. 

4222.  Then  perhaps  you  would  accept  my  experience 
about  county  court  jui-ies  ? — I  should  be  delighted. 

4223.  I  have  had  greater  experience  than  you,  and 
I  cannot  agree  with  you  at  all  on  that  point.  Now, 
with  reference  to  experience ;  that,  of  course,  has  to  be 
gained  by  every  judge — High  Court  and  county  court 
judge  ? — Tes. 

4224.  And  is  there  ai3.y  reason  why  a  county  court 
judge  should  not,  in  a  certain  limited  time,  gain  the 
same  experience  of  divorce  cases  as  he  has  to  gain  in 
other  complicated  matters  that  come  before  him  ? — No ; 
but  I  suppose  any  number  of  cases  which  are  brought 
to  the  county  coui-t  would  be  small. 

4225.  That  is  your  view  of  the  county  courts,  is  it  ? 
— I  think  if  a  county  court  judge  were  to  sit  in  the 
Divorce  Court  for  a  month  or  two,  he  could  do  the  work 
admirably. 

4226.  Tou  admit  that  county  court  judges  have  to 
deal  with  far  more  complicated  matters  than  arise  in 
divorce  ? — Oh,  yes,  I  think  they  do. 

4227.  Then  you  say  there  would  be  a  great  increase 
of  costs  owing  to  the  constant  adjournment  of  the 
cases.  Why  do  you  say  that  ? — I  am  informed  that  a 
great  many  of  the  county  courts  are  overworked  at  the 
present  time,  and  that  cases  ai-e  adjourned  from  time  to 
time  because  they  have  not  time  to  take  them. 

4228.  Does  that  apply  generally  with  regard  to 
county  courts  in  England  ? — That  I  do  not  know, 
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4229.  I  suppose  you  do  not  know  the  average 
number  of  sittings  of  tlie  county  court  judge  in  the 
course  of  the  year  ? — No,  I  think  it  would  be,  in  most 
places,  about  four  days  a  week. 

4230.  Suppose  you  take  the  average  sittings  of 
county  court  judges  throughout  the  kingdom  at  160 
days  a  year,  there  would  be,  of  course,  means  of  extending 
that,  and  I  suppose  you  would  agree  to  make  the  county 
courts  efficient  for  the  purpose  of  taking  divorce  cases 
would  be  merely  a  matter  of  alteration  of  machinery  ? 
— Tes. 

4231.  And  that  there  could  be  60  county  coui-t 
judges,  but  there  are  only  55  appointed,  and  therefore 
the  Lord  Chancellor  could  appoint  five  more  if  there  is 
boo  much  work  ? — I  did  not  know  that. 

4232.  With  regard  to  this  question  of  uniformity  of 
treatment ;  might  not  that  be  got  over  by  the  transcript 
of  the  notes  of  the  cases  tried  in  the  county  court 
being  sent  up  to  the  registrar,  and  for  him  to  report  to 
the  president  of  the  court  those  cases  in  which  he  thinks 
there  is  no  evidence,  or  those  cases  in  which  he  thinks 
there  is  not  sufficient  evidence,  to  justify  a  decree  ? — 
I  think  that  would  be  a  very  vmsatisfactory  proceeding. 
First  of  all,  I  vmderstand  that  means  tliis :  that  the 
person  is  to  be  represented  before  the  county  court 
judge  with  regard  to  the  hearing  of  the  evidence,  and 
then  the  president  or  the  judge  of  the  Divorce  Court  is 
to  be  the  person  who  is  to  grant  a  decree,  without 
hearing  any  counsel  or  advocate  on  the  part  of  the 
party. 

4233.  No,  I  am  assuming  the  decree  is  gi-anted  by 
the  county  coui-t  judge,  and  then  a  transcript  of  the 
notes  of  the  evidence  is  sent  up  to  be  examined,  and 
the  registrar  points  out  to  the  president  that  there  is 
no  evidence  to  support  that  decree,  and  then  the 
president  may  confirm  the  decree  or  send  it  to  a  new 
trial  ? — That  means  that  this  would  be  a  court  of  appeal 
without  any  hearing  at  all  by  either  party. 

4234.  If  that  were  done,  at  all  events  there  would 
be  an  opportimity  for  protection  on  the  question  of 
uniformity  P — Ajid  1  should  think  the  president's  time 
would  be  taken  up  entirely  by  reading  the  evidence  that 
had  been  given  before  the  county  court  judges,  and  we 
should  want  another  judge  to  try  our  work. 

4236.  How  many  registrars  are  there  ? — Four. 

4236.  Tou  think  the  registrars  should  travel  to  the 
country  and  try  the  divorce  cases  ?— I  would  suggest, 
as  I  thought  I  had  suggested,  that  a  judge  should  have 
the  power  to  direct  where  the  case  should  be  tried,  and 
he  should  go  and  try  it,  but  in  certain  cases  he  might 
have  the  power  to  direct  one  of  his  registrars,  who  has 
been  brought  up  in  the  practice,  to  go  down  and  try  it. 

4237.  Have  you  worked  out  that  scheme  P — Not  in 
detail. 

4238.  "Where  should  you  propose  that  the  registrar 
should  sit ;  at  the  assize  town  in  each  county  ? — That 
would  depend  upon  where  the  case  was.  If  the  assize 
town  was  20  or  30  miles  away,  I  should  try  and  find 
some  place  nearer. 

4239.  Of  course,  you  are  assuming  that  the  registrar 
would  go  down  and  dispose  of  the  work  which  would 
otherwise  go  to  county  courts  ? — Tes. 

4240.  And  you  must  fix  some  centre  where  they  are 
to  go  if  you  are  to  save  the  expense  to  suitors.  Where 
do  you  suggest  in  each  county  the  registrar  should  sit 
— either  the  judge  or  the  registrar  ? — I  suppose  it  would 
be  possible  to  sit  in  the  county  court  if  that  is  not 
sitting. 

4241.  If  a  registrar  went  round  and  sat  in  every 
county  coui-t  in  the  kingdom,  or  the  principal  county 
courts  in  the  kingdom,  he  would  not  have  time  to 
do  aU  the  work,  would  he  P — That  would  depend  if 
there  is  going  to  be  that  large  increase  of  work.  I  do 
not  myself  think  there  is  going  to  be  that  large  increase 
of  work ;  I  might  be  mistaken. 

4242.  Then  the  coxmty  courts  might  dispose  of  it 
without  being  overloaded  P — They  are  overloaded 
already,  and  the  unfortunate  divorce  people  would  be 
put  at  the  end. 

4243.  That  is  a  matter  of  machinery  and  arrange- 
ment. Oases  could  be  fixed  for  certain  days,  and  come 
on  on  days  they  are  fixed  for.  Then  the  remedy  you 
provide  is  that  there  should  be  certain  centres  at  which 


the  registrar  should  preside  and  try  cases.  May  I  put 
a  case  to  you.  Supposing  a  husband  is  guilty  of  the 
grossest  immorality  in  his  own  house,  and  he  does  not 
misconduct  himself  towards  his  wife  by  cruelty,  and 
maintains  her  so  that  the  woman  has  no  opportunity  of 
getting  a  separation  order,  and  she  cannot  afford,  and  is 
told  she  cannot  afford  to  come  to  London  to  get  any 
relief ;  how  would  you  in  that  case  give  the  woman  relief 
so  as  to  get  the  children  immediately  out  of  the  custody  of 
the  father  P — In  the  first  place,  I  do  not  agi-ee  that  the 
wife  could  not  under  the  present  law  obtain  relief. 

4244.  Well,  what  relief  can  she  obtain  P — I  think 
she  could  obtain  the  relief  of  divorce.  I  think  a  man 
who  brings  a  woman  into  the  house  under  the  circum- 
stances you  have  stated  has  in  law  been  guilty  of 
cruelty. 

4245.  Supposing  a  case  which  has  been  mentioned 
to  me  by  an  advocate  practising  in  my  court,  where  the 
woman  has  not  the  means  of  bringing  a  case  for, 
divorce  at  all,  and  she  cannot  get  the  children  (without 
having  to  come  to  the  High  Court  judge)  out  of  the 
custody  of  that  man,  whereas  if  I  had  jurisdiction  she 
could  come  into  my  court,  which  is  only  a  few  miles 
away ;  she  could  commence  her  proceedings  and  obtain  an 
order  for  the  removal  of  her  children  from  the  father. 
Is  not  that  a  case  that  shows  you  the  county  courts 
should  have  jurisdiction  P — I  do  not  know  how  far  the 
Edmonton  district  goes,  but 

4246.  I  am  speaking  of  a  case  where  she  is  70  or  80 
miles  from  London.  My  district  extends  as  far  as 
Harwich.  Do  not  you  think  in  such  a  case  as  that  a 
woman  ought  to  have  some  relief,  and  the  children  be 
taken  away  from  the  contaminating  influence  of  the 
father? — I  should  have  thought  under  the  present 
arrangement  she  could  have  done  it,  especially  if  the 
fees  are  reduced.  Fares  are  not  very  expensive  from 
Harwich  to  London. 

4247.  The  costs  of  a  divorce  case,  even  from  that 
district,  would  run  into  at  least  30Z.  or  40?  ? — I  should 
say  not. 

4248.  That  is  the  evidence  we  have  had.  Now  as  to 
the  reduction  of  the  fees  ;  have  you  considered  the 
position  of  the  Treasury? — I  suppose  the  Treasury 
would  oppose  it,  as  far  as  I  understand,  every  time. 

4249.  Do  you  not  think  they  would  oppose  it  very 
successfully? — Well,  if  Parliament  chooses  to  alter  it 
they  can  do  it. 

4250.  (Sir  Lewis  Bibdin.)  It  was  put  to  you,  Mr. 
Barnard,  whether  you  did  not  think  that  the  existence 
of  so  much  collusion  pointed  to  the  fact  that  the  law 
did  not  satisfy  the  needs  of  the  parties  as  it  is  at 
present  ? — Tes. 

4251.  Is  not  that  a  proposition  which  admits  of 
very  wide  application  ? — I  think  it  does. 

4252.  May  I  ask  you  to  consider  in  this  context  a 
case  which  I  suppose  is  not  an  Toncommon  one,  where  a 
husband  and  wife,  without  any  matrimonial  offences, 
become  absolutely  sick  of  one  another ;  perhaps  mai-ried 
very  young  in  cu-cumstances  of  haste  and  unwisdom, 
and  both  want  to  get  rid  of  the  marriage.  Equally 
that  would  be  a  case  where  the  law  does  not  satisfy  the 
parties,  and  collusion  would  be  very  easily  accomplished  ? 
— It  would. 

4253.  In  your  view,  it  is  really  an  accurate  test 
of  whether  the  law  is  right  or  wrong,  whether  people- 
like it  or  not,  is  it  ? — I  do  not  think  so.  I  think,  how- 
ever the  law  is  altered,  unless  you  give  it  to  persons 
who  decide  that  they  wiU  not  continue  to  be  married— 
if  you  leave  it  to  them  to  arrange  that  there  should  be 
a  dissolution,  there  will  be  an  end  of  collusion — unless 
you  go  to  that  extent  I  think  collusion  will  remain.  It 
may  be  less  if  you  give  greater  remedies  for  obtaining 
divorce. 

4264.  It  ha,s  been  suggested  to  us  here  by  one,  and 
perhaps  two,  witnesses,  that  divorce  by  mutual  consent 
is  the  right  course,  and  ought  to  be  estabhshed  by  law  ? 
— Tes. 

4255.  If  that  were  done  I  suppose  the  law  of  col- 
lusion would  necessarily  vanish  P — Tes. 

4266.  But  until  that  time  arrives  I  suppose  it  is 
necessary  to  take  some  safeguards  against  collusion? — 
I  think  so,  myself. 


MINUTES    OF    EVIDENCE. 


181 


7  March  1910.] 


Mr.  W.  T.  Baenaed,  k.c. 


[^Continued. 


4257.  Now,  if  I  understood  your  evidence  accurately, 
you  are  of  opinion  that  the  county  cotirt  would  not  be  a 
desirable  tribunal  for  these  cases  on  account  of  the  large 
number  of  judges  with  small  training  in  this  particular 
subject,  and  the  different  views  that  would  be  taken  on 
matters  that  are  more  or  less  matters  of  discretion?  — 
That  is  so. 

42.58.  Would  that  apply  to  such  matters  as  the  proof 
of  adultery  itself  ?  I  mean  a  case  where  adultery  is 
charged,  where  one  judge  might  take  one  view  of  the 
evidence  and  another  judge  a  perfectly  different  view  ? 
— ^Certainly. 

4269.  It  was  suggested  to  you,  I  think,  in  answer  to 
that,  that  county  court  judges  already  might  have  to 
deal  with  an  issue  of  adultery  on  the  administration — 
I  think  it  was  supposed — of  a  separation  deed  with  a 
dum  casta  clause.  Let  me  follow  that  out  a  little. 
First  of  all,  the  county  coui-t  would  only  have  jurisdic- 
tion, would  it  not,  if  the  sum  settled  were  under  6001.  ? 

{Judge  Tindal  Atkinson.)  Tou  are  mistaken;  the 
action 

{Sir  Lewis  Dibdin.)  My  friend  will  kindly  allow  me. 

{Judge  Tindal  AtMnson.)  It  is  a  misleading  question. 

4259a.  (Sir  Lewis  Dibdin.)  I  think  the  county  court 
would  only  have  jurisdiction  to  administer  the  trusts  of 
such  a  deed  if  the  amount  settled  were  under  500Z  ? — I 
should  have  said  the  county  court  might  have  jurisdic- 
tion further  than  that,  because  it  would  only  be  suing 
upon  the  covenant. 

4260.  I  am  going  to  that,  Mr.  Barnard.  First  of  all, 
to  administer  the  trusts,  the  sum  settled  would  have  to 
be  under  500?  ?— Yes. 

4261.  Secondly,  it  is  conceivable  that  a  party  to 
such  a  deed  might  sue  in  respect  of  a  particular 
payment,  which,  if  under  the  county  court  limit,  would 
come  into  the  county  court  ? — Yes. 

4262.  Does  your  experience  enable  you  to  say  if 
such  actions  are  common  ? — No,  not  at  all. 

4263.  Have  you  heard  of  many  ? — No,  I  have  heard 
of  very  few  in  the  High  Court,  and  I  cannot  say  that 
I  have  heard  of  any  in  the  county  court. 

4264.  Is  an  action  to  administer  the  trusts  of  a 
separation  deed  at  all  a  common  proceeding  in  the 
Chancery  Division  of  the  High  Court? — ^Not  to  my 
knowledge. 

4265.  Nor  to  mine.  Now  it  is  suggested  that 
adultery  might  become  an  issue  in  a  magistrate's  order 
in  a  court  of  summary  jurisdiction  as  a  defence  to  a 
separation  order.  Does  your  experience  enable  you  to 
say  whether,  as  a  matter  of  fact,  that  defence  is  very 
frequently  raised  in  the  sense  of  being  gone  into  ? — I 
do  not  know  that  I  can  give  any  personal  experience 
about  it.  I  mean  my  knowledge  only  comes  from  appeals 
in  those  cases,  and  I  have  not  had  a  great  number  of 
those  cases,  but  there  have  been  one  or  two  where  the 
defence  of  adultery  was  raised. 

4266.  Now,  would  you  say,  as  to  adultery  and  cruelty, 
the  separation  orders  generally,  when  they  come  to  you 
on  appeal,  are  very  roughly  dealt  with  in  the  magis- 
trates' courts — ^the  issue  of  fact  ? — I  think  those  that 
come  from  the  country  certainly  are :  the  appeals  from 
London  from  the  magistrates  are  very  slight  indeed ; 
they  are  done  weU  in  London  as  a  rule. 

4267.  My  question  only  refers  to  the  country 
courts  ? — Then  a  good  many  of  them  are,  certainly. 

4268.  Does  it  really  show  any  real  capacity  for 
dealing  with  issues  of  this  kind  in  the  county  courts, 
that  both  the  county  courts  and  the  magistrates' 
com-ts  have  in  certain  cases  to  deal — weU  or  iU,  rightly 
or  wrongly — with  similar  issues  ? — Well,  I  have  no 
experience  with  regard  to  what  county  courts  have 
done. 

4269.  I  take  it  your  view  is  that,  for  divorce,  adultery 
should  always  be  presented  as  one  of  the  grounds  ? — 
That  is  so. 

4270.  And  that  is  the  governing  ground  of  your 
view  on  the  whole  subject  ? — Yes. 

{Chairman.)  Pardon  me.  There  is  permanent  in- 
sanity. 

{Sir  Lewis  Dibdin.)  If  my  Lord  will  allow  me,  I  am 
going  to  deal  with  that  now. 

{Chairman.)  But  that  is  not  a  case  of 
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{Sir  Lewis  Dibdin.)  I  think  it  is,  in  Mr.  Barnard's 
view. 

4271.  You  have  dealt  with  incui'able  insanity,  but 
you  deal  with  that  rather  as  a  question  of  nullity  ? — 
I  tried  to  explain  you  should  only  allow  it  in  cases 
where  the  insanity  started  very  early  in  the  married 
life,  and  I  should  grant  it  because  I  think  in  all  pro- 
bability the  insanity  had  started  before  marriage  ;  but 
the  court,  not  being  satisfied  that  the  person  was 
unable  to  make  a  contract,  has  held  the  marriage  good. 
I  should  extend  it  in  that  view. 

4272.  That  is  really  an  extension  of  the  present 
nullity  laws  ? — Yes. 

4273.  And  not  really  a  question  of  divorce  ? — No. 
{Chairman.)  If  it  is  not  existing  at  the  time  of  the 

marriage,  but  comes  on  shortly  after,  that  would  never 
be  a  question  of  nullity. 

{Sir  Lewis  Dibdin.)  Not  now;  but  Mr.  Barnard 
means  it  really  shows  that  there  was  insanity  at  the 
time  of  the  marriage ;  therefore,  it  would  be  nullity  oi 
quasi  nullity. 

{Chairman.)  He  said  if  it  came  on  early  in  the 
married  life. 

4274.  {Sir  Lewis  Dibdin.)  You  would  infer  that 
there  was  probably  the  incapacity  at  the  date  of  the 
marriage,  though  it  could  not  be  proved  ? — I  think  so. 

4275.  Now  you  do  not  think  desertion  ought  to  be 
a  ground  for  divorce,  by  itself.  I  "daresay  you  recog- 
nise, as  we  all  must,  that  oases  such  as  the  Chairman  has 
put  to  you  involve  a  great  deal  of  suffering  and  even 
of  hardship  on  the  innocent  party  ? — They  do. 

4276.  But  is  that  in  itself  a  ground  for  dissolving 
a  marriage  ? — It  never  has  been  in  this  country  up  to 
the  present ;  and  in  the  interests  of  the  children  I  am 
opposed  to  increasing  it  to  that. 

4277.  1  suppose  you  look  at  the  marriage  contract 
not  only  from  the  point  of  view  of  a  particular  hard 
case,  but  from  the  point  of  view  of  the  general  welfare 
of  the  community  ? — I  have  tried  to  look  at  it  from 
the  point  of  view  of  the  general  welfare  of  the  com- 
munity, and  also  specially— what  I  think  is  a  great 
thing  to  look  at — from  the  point  of  view  of  the  children 
of  the  marriage. 

4278.  And  I  suppose,  do  what  we  will  and  alter  the 
law  as  we  may,  we  can  never  prevent  the  old  notion  of 
marriage  being  a  taking  for  better  or  for  worse,  having 
very  sad  consequences  sometimes  ? — Certainly. 

4279.  But  that  is  a  matter  which  must  be  faced  ? — 
It  must. 

4280.  {Mrs.  Tennant.)  I  gather  you  think  that 
adultery  on  the  part  of  the  wife  should  be  a  good 
ground  of  divorce  for  the  husband ;  but  you  would  not 
make  it  equally  so  against  the  husband  ? — That  is  so. 

4281.  And  you  take  that  line  because  the  woman 
might  introduce  a  false  child  into  the  family  ? — That  is 
one  ground. 

4282.  And  you  look  upon  that  as  a  very  grave  social 
offence  ? — I  do. 

4283.  I  suppose  one  of  the  gravest  ? — Yes. 

4284.  But  her  husband  might  by  his  single  act  of 
adultery  introduce  a  false  child  into  another  family  ? — 
That  is  possible. 

4285.  In  fact,  he  might  introduce  a  false  child  into 
several  families  ? — Yes. 

4286.  And  yet  you  do  not  think  that,  in  addition  to 
the  sin  against  his  wife,  that  social  element  ought  to 
be  taken  into  account  ? — I  do  not. 

4287.  I  notice  you  recpmmend  that  where  a 
woman  is  charged  in  divorce  proceedings,  notice  should 
be  given  to  her  of  the  charge  unless  the  coiu-t  should 
otherwise  direct.  Would  you  say  why  you  would  give 
the  court  discretionary  power  ? — The  reason  of  that  is 
that  sometimes  when  the  charge  is  made  it  is  with  a 
woman  unknown.  I  mean  you  would  have  to  put  it 
before  the  court  then,  for  the  purpose  of  seeing  if  you 
could  trace  the  woman  or  not,  and  if  the  court  was 
satisfied  you  could  not,  it  ought  to  allow  you  to  proceed 
without  giving  notice.  There  are  also  cases  where  a 
person's  name  is  known  and  the  person  has  dis- 
appeared. Then  you  ought  not  to  stop  the  proceed- 
ings, but  you  ought  to  give  the  judge  the  power  to 
allow  it  to  go  on  without  giving  the  notice. 
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4288.  In  speaking  just  now  of  insanity  you  recom- 
mended it  should  be  a  ground  of  divorce  if  it  started 
in  early  days,  because,  you  said,  it  probably  existed 
prior  to  maiTiage.  What  would  be  your  view  if  it 
could  be  proved  (as  I  have  no  doubt  we  shall  have 
medical  evidence  to  prove)  that  insanity,  though 
starting  in  early  days,  did  appear  subsequent  to  the 
marriage? — There  I  should  rather  stretch  a  poiut, 
because  I  do  not  know  how  it  is  possible  to  say  when 
the  mind  has  become  so  unsound  that  you  could  not 
recognise  a  contract  made  by  that  person.  1  mean 
there  is  always  a  stage  where  it  is  very  doubtful ;  and 
then  there  comes  the  stage  when  it  is  perfectly  clear. 
I  should  rather  extend  the  case  so  that,  where  it 
appeared  doubtful  as  to  whether  the  person  had  the 
capacity,  to  allow  the  divorce  notwithstanding  that 
that  person  might  have  been  able  to  enter  into  the 
contract. 

4289.  I  think  medical  evidence  would  say,  there  are 
cases  in  which  there  is  no  doubt  that  insanity  subsequent 
to  the  marriage  was  due  to  a  definite  medical  cause  ? — 
There  are  such  cases,  I  agree,  but  my  view  then  would 
be  not  to  grant  a  divorce  upon  it.  I  think  it  is  one  of 
those  cases  where  the  person  has  married  for  better 
or  for  worse.     It  is  very  unfortunate. 

4290.  Then,  you  say  you  chink  the  alteration  of  the 
status  of  the  parties  to  a  man-iage  is  so  important  that 
it  should  be  only  dealt  with  by  the  High  Court.  Ton 
do  realise  that  the  separation,  which  can  now  be  granted 
by  a  borough  justice  or  a  county  justice,  may  have  a 
life  influence  upon  the  marriage  status  of  those  parties  ? 
— Tes,  but  they  still  remain  husband  and  wife ;  they 
have  not  altered  the  status  in  the  view  that  I  have 
mentioned  to  you. 

4291.  Ton  do  not  recommend  any  alteration  of  the 
courts  in  which  the  separation  cases  should  be  tried — -I 
am  not  speaking  of  stipendiary  magistrates  now  ? — I 
am  one  of  those  who  would  be  very  glad  to  see  the 
stipendiary  magistrates  appointed  aU  over  the  country, 
and  do  away  with  the  others  ;  I  think  it  would  be  an 
advantage  to  the  country. 

4292.  Also  in  your  recommendation  you  say  corro- 
borating evidence  might  be  taken  by  affidavit.  Have 
you  considered  the  danger  in  taking  corroborating 
evidence  on  matters  of  this  kind  by  affidavit  ? — 1 
have,  and  what  I  think  about  that  is  this :  that  if  the 
judge  has  the  principal  person  before  him  he  would 
be  able  to  judge  pretty  weU  whether  the  evidence  that 
is  coming  in  con-oboration  is  correct  or  not.  If  the 
court  has  a  suspicion  it  is  a  false  charge,  they  can 
always  say,  "  In  this  particular  case  I  want  the  person 
"  who  has  made  this  affidavit  before  me." 

4293.  I  think  you  were  unable  to  say  to  what  extent 
yoiu-  scheme,  if  caixied  out,  would  reduce  the  cost.  Have 
you  in  your  mind  any  sum  as  a  reasonable  sum  to  be 
paid  by  poor  people  for  divorce  ? — No,  I  have  not. 

4294.  {Lady  Frances  Balfour.)  Mr.  Barnard,  we 
have  your  view  that  adultery  as  between  husband  and 
wife  is  a  different  thing  altogether,  and  that  you  would 
excuse  it  on  the  part  of  the  husband  if  it  is  with  a 
mistress  in  the  house  or  a  servant  in  the  house,  or  pro- 
miscuously outside  the  house ;  and  you  think  that  that 
should  not  be  a  reason  for  a  divorce  ? — I  do  not  think  1 
said,  Lady  Prances,  I  should  excuse  it. 

4295.  It  would  not  be  a  reason  for  divorce  alone  ? — 
I  said  my  view  is  at  the  present  moment  if  a  man  com- 
mits adultery  and  brings  his  mistress  to  his  house  he  is 
guilty  of  cmelty  and  adultery  ;  and  I  think  if  he  com- 
mits misconduct  with  a  servant  in  the  house  then  that 
is  cruelty  also  in  the  eyes  of  the  law. 

4296.  I  was  coming  to  that,  but  it  seemed  that  you 
preferred  the  word  cruelty  to  adultery  ;  you  would  give 
reUef  under  the  head  of  onielty,  though  you  do  not 
allow  it  to  be  called  adultery  ? — Tes,  I  think  it  is  both. 

4297.  One  of  the  strong  reasons  you  had  for  dis- 
liking divorce,  as  we  all  do,  is  because  of  the  children  ? 
—Tes. 

4298.  But  now  in  the  case  of -a  husband  committing 
adultery  with  a  servant  in  the  house,  it  is  too  common 
in  a  certain  class  of  service  that  there  are  childi-en  by 
those  sei-vants.  Do  not  you  think  that  those  children 
are  under  a  peculiar  disadvantage  ?    Ton  are  considering 


the  legitimate  children,  but  do  you  consider  the  position 
of  the  illegitimate  children  at  all  ? — Certainly. 

4299.  And  would  you  consider  the  example  and 
knowledge  on  the  part  of  the  legitimate  children  of 
these  illegitimate  children  would  have  an  enervating 
effect  on  the  legitimate  children  ? — I  think  it  would 

4300.  Tou  think  it  would  .P— Tes. 

4301.  Well,  do  not  you  thiiLk  it  would  have  a  veiy  bad 
effect  on  them  living  in  such  suiTOundings  .'' — I  think  it 
would,  but  my  view  is  that  at  the  present  time  the  wife 
could  get  a  divorce  on  the  ground  of  cruelty  and  mis- 
conduct, and  then  she  would  get  the  custody  of  the 
legitimate  children,  and,  therefore,  you  would  not  bring 
them  into  contact  with  the  others. 

4302.  She  would  get  them  under  a  different  head, 
and  I  do  not  see  why  adultery  is  not  the  worst  form  of 
cruelty  that  comes  under  that  head  ? — WeU,  I  think 
the  misconduct  might  be  an  act  that  the  wife  did  not 
know  anything  about.  It  might  be  an  act  committed 
when  the  husband  was  right  away ;  and  if  you  give 

4303.  Presumably  she  would  know  about  it  or  she 
could  not  bring  it  iuto  court  ? — Well,  later  on.  If  I 
might  take  the  case  of  someone  from  the  north  of 
England  coming  to  London  and  committiug  an  act  of 
adultery  in  London,  and  going  back  to  his  wife,  and 
some  years  afterwards  somebody  tells  the  wife  they 
have  seen  her  husband  ia  town  and  he  was  going  with 
a  woman,  then  the  wife  asks  the  husband  and  he 
admits  it.  I  do  not  think  that  would  be  a  case  where 
I  shoidd  give  an  absolute  divorce. 

4304.  (The  Archbishop  of  York.)  1  want  to  ask  a 
question  about  the  costs,  Mr.  Barnard.  I  think  you 
suggested  that  the  court  fees  might  be  very  largely 
reduced,  but  you  were  not  able  to  mention  any  sum  or 
standard  by  which  they  might  be  reduced  ? — That  is 
BO,  your  Grace. 

4305.  Do  you  think  they  might  be  reduced,  say,  to 
haK  ? — A  great  number  of  people  object  to  suing  in 
fm-md  pauperis.  I  should  remit  the  whole  of  the  court 
fees  in  the  case  of  incomes  under  21.  a  week;  and  I 
should  also  reduce  them  by  a  half  where  the  income  is' 
about  SI.  a  week  ;  and  I  should  make  some  line  with 
reference  to  the  incomes  of  the  parties. 

4306.  That  is  what  I  wanted ;  whether  you  had 
any  scale.  Then  I  understood  you  to  suggest,  m 
addition,  in  the  High  Court  sohcitors  and  counsels' 
assistance  should  be  assigned  and  no  payment  per- 
mitted?— That  is  so  in  forma  pauperis  cases. 

4307.  Would  what  you  say  of  the  power  of  the 
court  to  pay  for  such  witnesses  as  it  felt  ought  to  be 
summoned  be  in  the  interests  of  justice  ? — WeU,  that 
rather  opens  a  very  wide  subject,  but  it  seems  to  me 
that  is  the  only  way  in  which  it  is  possible  to  put  the 
rich  and  the  poor  on  the  same  footing.  I  do  not  know 
of  any  other  way  in  which  you  coidd  do  it. 

4308.  Would  it  be  your  opinion  that  if  in  some 
oases  the  fees  were  reduced  to  the  smaUest  point  and 
coimsel  and  soUcitors  were  paid  for  and  some  im- 
portant witnesses  were  paid  for,  the  costs  in  the  High 
Court  would  be  very  substantiaUy  reduced .?— Oh,  they 
would,  certainly. 

4309.  Would  it  express  your  opinion  to  say  that 
some  degi-ee  of  expense  is  necessary  in  order  to  pre- 
serve for  the  poor  a  high  and  worthy  manner  of 
treatmg  the  subject  of  divorce?  — I  do  not  quite 
foUow  that  question,  your  Grace. 

4310.  I  mean  you  would  agree  that  whatever 
advantages  there  have  been  in  having  divorce  dealt 
with  by  a  tribunal  of  the  character  of  the  High  Court 
ought  to  be  within  reach  of  the  poor  ?— That  is  so. 

4311.  That  it  is  not  necessarily  in  the  interests  of 
the  poor  that  their  marriage  status  should  be  dealt 
with  by  tribunal  or  under  methods  of  a  less  high  and 
satisfactory  order  ? — That  is  so. 

4312.  Therefore,  whatever  reduction  of  expenses 
there  may  be,  it  would  always  be  necessary  to  pay 
somethmg  for  a  high  local  procedure  in  such  matters  ? 
— Tes. 

_  4313.  Therefore,  some  degree  of  payment  may  be 
said  to  be  in  the  interests  of  the  poor  ?— That  would 
be  so. 

_    4314.  With  regard  to  what  you  said  about  separa- 
tion orders  and  judicial  separations,  do  you  know  of 
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some  concrete  cases  within  your  own  large  experience 
in  wHcli  either  party — wife  or  husband — has  objected 
to  divorce  on  principle,  but  have  welcomed  judicial 
separation  ? — I  have  had  a  good  many  cases  of  that 
kiud. 

4315.  I  think  an  eminent  solicitor  suggested  that 
these  cases  are  so  few  as  to  be  scarcely  worth  consider- 
ing. That  wovild  not  be  your  view  ? — That  would  not 
be  my  view. 

4316.  If  judicial  separations  were  abolished  it  would 
deprive  certain  persons,  who  have  conscientious  con- 
victions about  a  divorce,  of  a  remedy  ? — It  would. 

4317.  With  regard  to  publication,  have  you  ever 
considered  the  suggestion  that  some  of  the  deterrent 
effect  of  the  publication  of  details  might  be  secured 
without  public  evils  of  publication  if,  with  the  names 
of  the  parties  and  the  result,  there  was  published  such 
an  amount  of  his  judgment  as  the  judge  in  the  case 
thought  desirable  ? — I  think  that  would  be  putting  a 
great  responsibility  upon  the  judge  in  addition  to  what 
he  already  has  in  the  court. 

{Chairman.)  Might  I  also  suggest  to  his  Grace 
that  in  all  the  undefended  cases  the  judgment 
consists  of  nothing  but  "  Mr.  Barnard,  take  your 
decree  nisi  "  ? 

4318.  {The  Archbishop  of  Torh.)  These  would  not 
be  cases  for  publication  in  any  case,  then;  only  the 
nam.e  ? — That  is  all  the  judge  says,  but,  of  coiu-se,  we 
have  to  give  a  certain  amount  of  detail  in  opening  the 
case  and  in  proving  the  case. 

4319.  With  regard  to  insanity ;  do  I  take  it  your 
view  is  that  it  would  be  extremely  difficult  to  establish 
degi'ees  of  insanity  such  as  would  entitle  persons  to 
be  relieved  from  responsibility  of  one  another's  society  ? 
—It  is. 

4320.  You  would  feel  that  the  case  of  the  wife  who 
was  quite  harmless  but  had  delusions,  but  was  other- 
wise capable  of  understanding  who  her  husband  was, 
would  be  in  a  very  different  position  to  the  wife  who 
was  violent  and  imable  to  recognise  her  husband  and 
to  know  who  he  was  ? — That  would  depend  on  the 
extent  of  the  delusions. 

4321.  But  your  objection  with  regard  to  allowing 
insanity  as  a  ground  of  divorce  is  that  it  would  be  so 
difficult  to  say  what  was  the  degree  of  insanity  ? — My 
view  is  that  there  are  a  great  many  cases  in  which  the 
wife  or  husband  is  proved  to  be  very  peculiar  before 
the  date  of  the  contract  of  maiTiage.  Shortly  after 
the  contract  of  mairiage  that  party  becomes  totally 
incapable.  At  the  present  time,  if  a  party  who  becomes 
of  unsound  mind  can  be  proved  to  have  known  the 
nature  of  the  contract  that  he  or  she  was  going  through, 
then  the  marriage  is  a  good  one,  and  I  thiuk  in  that 
class  of  case  where  the  person  becomes  incapable 
directly  after  the  mai-riage  you  might  extend  the  law 
by  granting  nrdlity  or  divorce  in  cases  of  that  kind  of 
insanity ;  because  I  say  it  is  very  difficult  to  prove  that 
the  person  was  not  of  unsound  mind  at  the  date  of  the 
marriage  under  those  circumstances. 

4322.  With  regard  to  what  you  said  as  to  the 
inequality  of  the  sexes.  Would  you  regard  anything 
that  involved  the  wife  in  continuous  misery  and 
indignity  as  in  itseK  absolute  craelty  r — I  think  it  is 
the  worst  form  of  cruelty. 

4323.  Take  a  real  case  of  a  husband  who  is  known 
by  the  wife  to  be  living  with  another  person,  but  that 
person  is  never  obtruded  on  her  notice,  but  she  knows 
of  her  existence,  and  the  husband  is  perfectly  kind  and 
affectionate  and  indulgent.  Would  you  say  in  that 
case  the  wife  is  subject  to  no  misery  and  indignity  ? 

I  should  say  in  that  case  it  might  cause  a  great  deal 

of  misery.  If  it  does  cause  misery  and  you  can  prove 
it  is  injui-ing  the  wife's  health,  then,  under  the  present 
law,  she  would  be  entitled  to  a  divorce.  If  it  was  not 
causing  her  misery  and  was  not  injuring  her  health, 
then  the  only  remedy  would  be  a  separation. 

4324.  But  might  it  not  be  assumed  that  anybody 
who  knew  of  her  husband's  adultery  was  suffering 
jnisery  and  indignity  ? — I  should  say  in  the  majority 
of  cases,  certainly ;  but  in  some  cases  I  think  there  are 
exceptions. 

4325.  In  the  great  majority  of  cases  one  might 
assume  it  ? — Certainly. 


4326.  Then,  is  it  necessary  to  describe  it  specifically 
as  cruelty  P — Myself,  I  think  it  would  be  much  better 
and  sounder  to  describe  it  as  cruelty. 

4327.  It  comes  to  the  same  thing  in  the  end.' — 
It  does. 

4328.  One  question  with  regard  to  desex-tion.  I 
understand  you  are  opposed  to  regarding  mere  desertion 
as  a  ground  for  divorce  ? — That  is  so. 

4329.  Would  your  view  be  that  the  danger  of 
divorce  by  mutual  consent  would  be  greater  than  the 
benefits  involved  on  individuals  ? — I  thinli:  if  you  have 
divorce  for  desertion  it  is  practically  coming  to  divorce 
by  consent. 

4330.  (The  Earl  of  Derhy.)  I  have  only  one  or  two 
qviestions.  You  mentioned  a  case  of  Ogden  v.  Ogden 
— the  question  of  nullity  in  France  operating  in  England 
as  being  a  ground  for  nullity  ? — Yes. 

4331.  Would  you  extend  that  to  other  countries  P — 
I  should  extend  it  to  all  foreign  countries.  I  should, 
where  an  English  person  has  married  a  foreigner  and 
that  foreigner  goes  back  to  his  country  and  gets  a 
decree  of  nullity — in  all  those  cases  allow  the  wife  or 
the  husband  here  to  file  a  petition  and  ask  for  a  decree 
of  nullity  in  this  country. 

4332.  As  you  mentioned,  divorce  is  easily  obtainable 
in  certain  States  of  America  P — Yes. 

4333.  Would  you  be  willing  that  such  nullity  in 
America  should  equally  apply  here  ? — I  am  drawing 
a  distinction  between  nullity  and  divoi'oe.  As  far  as 
I  know,  the  question  with  regard  to  A.merica  is  that 
in  certain  States  divorce  is  very  easy.  I  do  not  think 
it  applies  with  regard  to  the  question  of  nullity.  If  a 
marriage  has  been  declared  null  and  void  by  the  country 
certainly  of  the  husband,  then  I  think  that  this  country 
ought  to  follow  it;  and  I  should  go  further  and  say 
even  if  the  foreigner  were  the  lady  and  she  should  go 
to  the  foreign  country  and  get  a  decree  of  nullity, 
I  should  allow  a  nullity  to  be  pronounced  in  this 
country. 

4334.  Now,  separation  orders.  I  think  I  am  right 
in  saying  where  a  maintenance  order  is  made  at  the 
same  time  as  a  separation  order,  in  many  cases  nothing 
is  paid  ? — I  believe  that  is  so. 

4335.  And  very  often  the  man  cannot  afterwards 
be  traced  P — That  is  so. 

4336.  In  such  cases  as  those,  would  you  be  prepared 
to  see  the  woman  given  a  decree  of  divorce  if  the  man 
had  been  absent  three  years  and  had  disregarded  the 
whole  of  the  maintenance  orders  during  that  time  ? — 
No,  I  should  not. 

4337.  Naturally  your  practice  has  not  been  amongst 
the  very  poor  people,  but  desertion  is  chiefly  amongst 
that  class  of  people  ? — I  should  not  say  that.  I  think 
desertion  is  in  a  good  many  cases  in  the  middle  classes 
and  the  upper  classes,  too. 

4338.  We  have  had  evidence  of  so  many  cases  where 
the  husband  has  gone  off  to  America  or  the  colonies  P 
— Of  course,  that  class  of  case  is  generally  from  the 
poorer  classes. 

4339.  Now,  to  follow  the  man  and  find  out  where 
he  is  and  prove  adultery  must  be  very  expensive  ?— 
Very. 

4340.  And,  therefore,  clearly  outside  the  means  of 
the  poorer  people  P — Yes,  but  it  is  very  strange  the 
way  the  poorer  classes  do  bring  their  cases  even  at  the 
present  time. 

4341.  Where  the  man  coiild  be  proved  to  have  gone 
off  like  that  without  his  wife,  or  to  have  been  absent 
three  years  and  disregarded  all  maintenance  orders, 
and  the  inference  was  that  he  would  not  return,  and  he 
has  not  communicated  with  his  wife  ;  would  not  you 
be  prepared  in  that  case  to  give  her  freedom  P — No,  I 
should  not.  I  think  the  result  would  be  a  very  great 
increase  of  divorces  in  this  country.  The  husband  and 
the  wife  simply  have  to  aiTange  that  the  husband  should 
disappear,  and  the  result  would  be  a  divorce  would  be 
granted. 

4342.  Although  he  might  be  living  with  another 

woman  in  the  colonies ? — There  is  no  evidence  of 

the  fact  that  he  is.     If  there  is  any  evidence  of  the  fact, 
then  the  present  law  gives  a  remedy. 
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4343.  But  there  is  evidence,  on  tlie  other  hand,  that 
the  woman  is  a  married  woman  and  yet  an  unmarried 
woman  ? — Tes. 

4344.  And  yet  you  would  not  be  prepared  to  give 
her  any  relief  at  all  ? — I  should  not. 

4345.  Only  one  other  question.  With  regard  to  the 
insanity  question.  As  I  understand  the  case,  you  would 
give  divorce  for  insanity  only  when  it  could  be  proved 
that  the  insanity  existed  to  such  an  extent,  either 
apparent  or  inherent,  as  to  render  one  of  the  parties 
incapable  of  really  understanding  what  the  maiTiage 
contract  was  ? — I  am  afraid  that  is  not  quite  my  view. 
There  are  certain  cases — I  am  glad  to  say  my  experi- 
ence is  there  are  only  very  few,  but  there  are  certain 
cases — -where  insanity  is  clear  directlyaf  ter  the  marriage. 
In  that  class  of  case  I  should  feel  inclined  to  grant  a 
divorce  by  stretching  the  present  law  practically  on  the 
ground  that  I  believe  that  the  insanity  had  arisen  before 
the  marriage,  though  the  insanity  had  not  come  to  such 
a  pitch  as  would  prevent  the  parties  entering  into  the 
contract  of  maiTiage. 

4346.  That  would  have  to  be  judged  on  the  facts  of 
each  case.  Tou  would  not  put  a  certain  number  of 
years  after  marriage  ? — -JSTo,  I  should  only  have  it  with 
regard  to  a  short  time  after  the  marriage. 

4347.  Supposing  a  man  or  a  woman  became  hope- 
lessly insane  five  or  six  years  after  the  marriage — they 
might  be  very  young  when  they  were  married,  and 
there  may  be  no  proof  that  insanity  existed  at  the  time 
of  the  marriage;  and  though  the  husband  or  wife 
might  be  shut  up  for  the  rest  of  their  natui-al  lives  you 
would  not  be  prepared  to  give  any  rehef  to  the  other 
party  ? — I  should  not,  for  this  reason.  First  of  aU,  the 
husband  or  the  wife  might  recover ;  they  might  have 
had  children  before  the  insanity,  and  then  for  the 
person  who  recovers  and  becomes  quite  right  to  find 
he  has  been  divorced  during  the  time  he  has  been 
insane  I  thiuk  would  be  very  hard.  Of  course,  I  agree 
it  is  a  very  hard  case  on  both  parties. 

4348.  Tou  do  agTee  the  case  I  put  might  be  a  very, 
very  hard  one  ? — I  do,  certainly. 

4349.  Do  not  you  think,  as  a  general  i-ule,  where  a 
case  is  said  by  doctors  to  be  hopelessly  insane,  it  is 
hopelessly  insane  ? — Tes. 

4350.  The  risk  would  be  very  small? — Tes. 

4351.  But  there  might  be  some  cases  ? — Tes. 

4352.  {Mr.  Burt.)  Just  one  question.  I  understand 
you  disapprove  of  transferring  divorce  cases  to  the 
county  court  judges,  but  you  quite  recognise  that  the 
cost  of  bringing  or  defending  suits  in  London  hampers 
the  poor,  and,  probably  in  many  cases,  the  cost  is 
prohibitive  with  regard  to  poor  people? — WeU,  I  do 
not  know  that  I  should  go  quite  to  that  extent,  and  the 
only  question  is  I  do  not  know,  of  my  own  personal 
knowledge,  that  a  great  number  of  poor  people  are 
prevented  from  bringing  their  cases  to  the  court.  The 
only  way  I  have  been  trying  to  see  how  it  can  be 
tested  is  to  take  London  itself  and  see  how  many  poor 
cases  there  are  brought  from  London  when  you  have 
the  court  at  the  doors  of  the  people.  My  own 
experience  was — and  1  had  a  great  many  cases  when  I 
was  a  junior  amongst  the  poor  classes — that  the 
majority  of  those  poor  cases  came  from  the  country 
and  not  from  London. 

4353.  And  the  suggestion  you  make,  in  the  way  of 

diminishing  the  costs,  you  think,  would  meet  the  case  ? 

I  think  you  would  reduce  the  expense.  I  cannot  say 
you  would  be  able  to  bring  it  (if  there  is  a  very  poor 
person  at  a  very  extreme  part  of  England)  within  their 
reach,  but  that  is  the  reason  why  I  give,  at  the  same 
time,  the  right  of  the  divorce  judge  in  a  case  of. 
necessity  to  go  and  try  a  particular  case  at  a  particular 
place — because  I  think  the  poor  ought  to  be  in  just  the 
same  position  as  the  rich  with  regard  to  being  able  to 
get  a  divorce  if  they  desire  it.  Therefore,  if  there  was 
a  very  poor  case  an  application  should  be  made  to  the 
judge,  and  it  should  be  shown  to  him  that  it  was  a 
case  that  came  within  the  class — that  they  could  not 
bring  it  .up— and  that  the  judge  should  have  power  to 
go  down  and  try  it  at  that  particular  centre  or 
particular  place. 


4354.  But  you  are  quite  decided  as  to  the  inadvisa- 
bihty  of  empowering  the  county  court  judges  to  try 
cases  P — I  certainly  am  at  the  present  moment. 

4355.  (Sir  George  White.)  Tou  have  had  a  number 
of  questions  put  to  you  with  regard  to  the  adultery 
of  the  husband.  I  confess  I  am  not  even  now  clear 
what  youi-  exact  position  is.  I  took  down  your 
words  in  the  first  instance — that  you  were  against 
allowing  the  wife  to  obtain  divorce  on  the  ground  of 
the  husband's  adultery ;  not  even  if  the  woman  was 
in  the  same  house.  Subsequently,  it  seemed  to  me, 
you  modified  that  evidence  slightly  by  treating  the 
adultery  as  cruelty;  is  that  so? — If  I  dropped  the 
word  I  did  not  mean  to  say  not  in  the  same  house. 
I  think,  myself,  it  comas  under  the  head  of  cruelty, 
and,  therefore,  I  think  she  would  be  entitled  to  rehef. 

4356.  Then  subsequently  you  said  you  would  not 
give  divorce  for  cruelty  only  ? — Not  for  cruelty  only, 
but  I  take  it  if  a  man  brings  a  mistress  into  his 
wife's  house  he  commits  misconduct,  and  he  also  com- 
mits cnielty. 

4357.  The  two  tei-ms  are  interchangeable,  in  your 
view  .P — They  are  in  that  particular  case. 

4358.  Then  may  I  ask  if  the  law  would  consider 
such  cases  now  as  ei-uelty,    or   would  you   desire   an 

alteration  in  the  law  to  enable  it  to  be  so  treated  ? 

I  think  if  you  could  show  injury  to  health,  which 
I  have  no  doubt  could  be  shown,  that  the  law  can 
clearly  grant  relief  by  divorce. 

4359.  But  why  show  injury  to  health  where  a 
woman  is  brought  into  the  house,  when  you  CQuld  not 
show  outside  ? — I  should  have  thought  the  fact  of  a 
husband  bringing  a  woman  into  his  ovra  house  where 
his  wife  is  would  be  of  such  a  distressing  character  that 
it  would  injure  her  health. 

4360.  And  you  think  the  law  would  treat  that  as 
cruelty  now,  and  therefore  grant  the  divorce,  notwith- 
standing that  there  was  nothing  else  than  the  adultery 
actually  ? — That  is  my  view. 

4361.  Then,  with  regard  to  separation.  One  of  the 
lady  Commissioners  asked  you  whether  you  were  pre- 
pared to  advise  the  removal  of  separation  cases  from 
the  ordinary  bench  of  magistrates.  Tour  answer  was 
you  would  prefer  stipendiary  magistrates  all  over  the 
country  ? — That  is  so. 

4362.  I  suppose  you  would  treat  that  rather  as  a 
counsel  of  perfection  having  stipendiary  magistrates  all 
over  the  country,  and  therefore  that  hardly  deals  with 
our  difaculties  and  we  come  back  to  the  question  what 
would  you  do  under  the  existing  circumstances  of  no 
Kkelihood  of  getting  relief  granted  by  stipendiair 
magistrates  ?— Well,  in  the  present  state  of  the  law  I 
should  do  this  :  in  all  cases  where  the  wife  does  not 
require  immediate  protection  I  should  alter  the  law  by 
directmg  the  magistrates  to  adjourn  the  summons  for 
thi-ee  or  six  months,  and  I  should  give  the  magistrate 
power  durmg  the  three  or  six  months  to  order  some 
aUowance  to  be  paid  to  the  wife ;  and  I  think  in  the 
majonty  of  cases  no  fua-ther  steps  would  be  taken  under 
the  summons.  But  in  oases  in  which  it  was  absolutely 
necessary  for  the  protection  of  the  wife  I  should  allow 
the  magistrate  to  continue  to  make  the  order  for 
separation  with  regard  to  cruelty  and  with  regard  to 
where  there  is  desertion  for  two  years.  When  there  is 
desertion  for  under  two  years  I  should  only  give  the 
magistrate  power  to  order  an  allowance. 

4363.  In  cases  where  at  the  termination  of  the 
three  months  the  conditions  were   the    same?— Then 

A^^  ^r^r*  *^®  separation  if  the  case  was  proved. 

4364.  That  is  practicaUy  leaving  it  where  it  is. 
Now,  this  matter  of  desertion;  have  you  considered 
the  case  from  the  side  of  the  wife  ?  I  suppose  the  idea 
of  collusion  does  not  as  a  rule  bring  about  a  greater 
number  of  the  cases— men  who  leave  for  America  and 
the  colomes,  as  we  have  heard  many  times— and  there- 
fore have  you  considered  the  thing  from  the  point  of 
view  of  the  wife,  where  perhaps  comparatively  early 
m  the  marriage  (and  there  may  be  one  or  two  childi-en) 
the  husband  goes  away.  Do  you  say  to  the  Com- 
missioners that  after  a  number  of  years  of  absence 
you  would  not  grant  separation  on  the  ground  of 
desertion  only?— I  would  grant  separation,  but  I  would 
not  grant  divorce. 
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4365.  I  should  liave  put  divorce  ? — No. 

4366.  Tile  ■woman  is  left  on  lier  own  resources 
withoiit  any  remedy  whatever  against  the  man  ? — -The 
only  remedy  I  would  give  would  be  the  remedy  of 
sepai-ation  where  thei-e  has  been  no  adultery. 

436",  What  value  would  that  be  to  a  woman  in  her 
position  ? — It  depends  entirely  on  the  position  of  the 
husband. 

4368.  But  I  am  taking  it  there  is  no  trace  of  the 
husband,  and  no  proof  he  has  misconducted  himseK  ? — 
Then  there  would  be  no  use  at  all  in  it. 

4369.  Then  you  leave  the  woman  absolutely  tied 
to  a  man  who  has  left  her  perhaps  10  or  12  years  to 
fight  her  own  battle  ? — Tes. 

4370.  And  she  cannot  remarry.  Do  you  consider 
the  divorce  to  be  a  worse  remedy  than  leaving  her  in 
the  condition  she  is  in  ? — I  should  not  grant  divorce 
unless  there  was  misconduct,  and  here,  as  you  could  not 
prove  misconduct  (I  take  the  case  of  a  husband  having 
disappeared,  and  therefore  there  is  nothing  to  show  the 
life  he  is  leading  at  all),  it  would  only  be  a  separation  or 
nothing. 

4371.  Never  mind  what  length  of  years  have 
elapsed  ? — No. 

4372.  One  other  question,  and  that  is  with  regard 
to  yoin-  answer  that  you  believed  the  poor  should  be 
placed  in  just  the  same  position  as  the  rich  with  regard 
to  obtaining  divorce.  Do  you  consider  that  the  costs 
could  so  be  brought  down  as  to  really  practically  place 
them  in  the  same  position  ? — I  do  not  think  you  can 
place  them  exactly  in  the  same  position ;  I  think  the 
only  thing  is  to  get  as  near  as  you  can  to  it. 

4373.  Tou  could  not  got  the  costs  down,  confining 
it  to  the  present  Divorce  Court,  to  anything  like  the  cost 
of  the  county  com-t  ? — I  do  not  know.  I  understand 
first  of  all  the  court  fees  are  too  high  for  the  poor ; 
therefore  you  should  reduce  them.  The  second  thing 
is,  it  is  stated  that  the  people  cannot  come  to  London 
because  of  the  time  and  of  the  expenses.  I  say  in  that 
class  of  case  give  to  the  divorce  judge,  if  he  is  satisfied 
that  is  so,  the  power  of  going  down  and  trying  cases. 
It  may  be  that  will  give  too  much  work  to  the  Divorce 
Court.  That  depends  on  whether  there  is  going  to  be 
a  large  increase  of  business  or  not  from  it.  Then  the 
next  step  is  that  if  it  wiU  prevent  the  judge  carrying 
out  the  duties,  then  I  say  give  power  to  the  judge  to 
send  one  of  his  registrars,  who  has  been  trained  in 
divorce  work,  to  go  down  and  try  that  particular  class 
of  case.  Under  those  heads  I  think  you  would  get  the 
costs  down  as  low  as  they  would  be  ia  the  county  courts. 

4374.  Tour  judgment  is  you  wiU  get  more  complete 
justice  at  the  hands  of  the  registrars  than  at  the  hands 
of  the  county  court  judges  ? — I  do  not  want  to  put  it  in 
that  way,  because  I  quite  agree  the  county  court  judges 
are  vei-y  competent  men  and  they  v/ould  certainly  be 
able  to  learn  the  business  in  perhaps  a  short  time,  if 
they  had  persons  before  them  who  knew  about  it ;  but 
what  I  understand  would  be  the  result  is  that  you  are 
going  to  throw  at  the  county  court  judges  a  new  busi- 
ness ;  I  do  not  say  it  is  a  hard  practice  to  learn,  but 
there  are  a  great  many  small  thiags  that  you  can  only 
get  into  by  practice,  and  you  are  going  to  start  people 
with  no  one  to  inform  them  of  it,  and  they  have  got  to 
pick  it  up  themselves.  I  say  if  you  send  a  registrar  of 
the  court  who  has  been  brought  up  in  the  work  you 
would  gain  the  same  ends  as  if  you  sent  it  to  the  county 
court,  but  you  would  have  a  person  starting  with 
knowing  the  business. 

4375.  But  anyone  has  to  have  experience  before 
they  can  get  expert  in  matters  of  law  ?— Tes. 

4376.  And  while  that  is  being  obtained  I  suppose 
some  small  errors  may  be  committed  ? 

4376a.  {Mr.  Spender.)  Would  your  objection  to  the 
county  courts  be  met  if  there  were  some  permanent 
automatic  provision  for  revising  the  judgment  _  of  the 
county  court  ?  Supposing  the  present  decree  nisi  were 
maintained,  and  in  the  six  months  it  became  the  regular 
practice — not  waiting  for  the  intervention  of  the  King's 
Proctor,  but  a  regular  practice — to  revise  these  cases 
in  the  High  Court  in  London  through  some  judicial 
niachinery  ? — I  think  the  objection  to  that  would  be  the 
great  increase  of  costs. 


4377.  Tou  mean  the  costs  to  the  countiy  or  to  the 
parties  ? — If  you  had  six  months  to  revise  the  case  I 
suppose  that  would  be  to  bring  it  before  the  High  Court 
here. 

4378.  I  am  not  suggesting  a  procedure  in  open 
court,  but  that  the  cases  should  be  revised  if  it  seemed 
to  the  judicial  authorities  here  that  there  was  a  new 
precedent  made  in  a  dangerous  case,  and  that  they  should 
then  be  able  to  reopen  that  case.  I  do  not  put  it  that 
many  would  be  reopened,  but  it  would  afEord  a  check  ? 
— I  think,  first  of  all,  the  parties  would  not  bo  able  to 
have  two  trials.  If  they  find  the  county  court  judge 
decided  against  them,  and  they  were  advised  it  had  to 
be  revised,  there  would  be  a  double  expense. 

4379.  There  might  be  a  double  expense  if  the  King's 
Proctor  intei-vened,  or  there  is  a  possibility  of  a  double 
expense  ? — Tes,  but  here  you  are  going  to  give  even  the 
parties  the  right  to  revise. 

4380.  If  the  case  were  revised,  but  I  am  only  putting 
ib  that  it  would  be  a  check  ? — -I  do  not  think  that 
would  meet  it.     I  do  not  see  how  it  would  be  possible. 

4381.  Do  you  think  it  is  possible  to  say,  if  there  is  a 
particular  case  in  the  country,  that  you  could  move  a 
judge  to  the  case  without  great  expense  and  difiiculty  ? 
— That  depends  on  the  number  of  cases  that  arise.  If 
there  is  going  to  be  a  very  large  increase  of  business, 
I  see  that  my  view  does  not  look  as  though  it  would 
work,  btit  if  the  cases  are  only  going  to  be  a  few,  which 
I  am  rather  inclined  to  think  would  be  the  result,  then 
I  think  it  would  be  possible  to  work  it  in  the  way  I 
suggest. 

4382.  But  you  would  not  have  the  judge  go  to  try 
one  or  two  cases,  would  you — from  the  High  Court  ? — - 
If  there  was  only  one  case  to  be  tried.  I  think  if  it 
was  a  poor  case,  where  the  parties  could  not  come  to 
London,  then  I  should. 

4383.  There  was  one  point  arising  out  of  an  answer 
you  gave  to  Sir  George  White.  I  am  not  sure  if  I 
follow  your  meaning.  I  think  you  said  adultery  on  a 
person's  part,  when  the  partner  of  the  adultery  was 
living  in  the  house,  would  constitute  cruelty  ? — Tes. 

4384.  And  he  asked  if  there  would  not  be  equal 
cruelty  if  the  party  were  outside,  and  you  said  "Tes  "  ? 
— ^If  I  did  I  did  not  hear  the  question. 

4385.  I  was  going  to  say  that  adultery  might  in 
that  case  be  in  any  case  ipso  facto  cruelty  if  the  woman 
took  it  so  ? — Tes. 

4386.  But  that  is  not  your  view  ? — That  is  not  my 
view. 

4387.  {Chairman.)  There  are  several  points  your 
evidence  has  suggested  to  me,  and  I  should  like  to  put 
them  before  you.  At  pi-esent  the  magistrates  have  no 
jurisdiction  to  grant  separation  orders  on  the  ground 
of  adultery  ? — That  is  so. 

4388.  Although  there  may  be  many  cases  where  the 
petitioner  or  complainant  might  be  able  to  prove  that, 
but  not  cruelty.  In  that  case  the  petitioners  or 
complainants  have  to  come  to  the  High  Court  ? — That 
is  so. 

4389.  Do  you  think  that  is  a  satisfactory  position. 
I  mean  the  common  class  of  people  who  utilise  these 
separation  orders  can  go  to  the  magistrate  for  cruelty 
and  desertion  and  aggravated  assault  and  so  on,  but 
they  cannot  go  on  the  ground  of  adultery ;  they  have 
to  come  to  the  High  Court.  But  assuming  only  a 
separation  is  granted,  is  it  desirable  they  should  have 
to  come  to  the  High  Court  in  London  ? — Well  I  should 
say  not. 

4390.  Would  you  give  the  magistrate  jurisdiction 
in  that  case  ? — I  am  afraid  we  have  given  the  magistrates 
power  to  grant  separations,  and,  therefore,  they  should 
have  power  to  grant  separations  on  all  grounds. 

4391.  That  would  increase  their  present  powers? — 
It  would.  I  think  the  separations  are  a  mistake  and 
should  not  be  encouraged,  but  still 

4392.  That  I  tmderstand,  but  still,  existing,  if 
separation  is  only  obtainable  it  seems  absurd  they 
should  have  to  go  to  magistrates  for  one  class  of  case 
and  the  High  Court  for  another  when  both  might  be 
dealt  vidth  in  the  country  without  difiiculty  P — I  would 
give  magistrates  power  to  grant  separations  on  all 
grounds  for  which  you  can  have  it  in  the  High  Court. 
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4393.  Would  it  occur  to  you  that  tliat  would  be 
more  satisfactorily  decided  by  county  court  judges, 
■wbo  are  trained  lawyers,  tban  county  magistrates,  who 
are  not  trained  lawyers  ? — I  do  not  mind  tbe  county 
court  bench,  having  the  power  to  grant  separations. 

4394.  Would  it  meet  your  objection  to  the  higher 
remedy  if  the  proceedings  for  divorce  were  carried 
through  interlocutorily  in  the  county  courts,  and  then 
the  High  Court  judge  dealt  with  them  except  where  he 
thought  it  was  a  proper  case  to  remit  to  the  county 
coui-t  ? — I  do  not  think  it  would. 

4395.  It  would  not  meet  your  objection  ? — No.  I 
take  it  that  means  that  the  county  court  judge  would 
hear  the  evidence  and 

4396.  No,  I  meant  where  the  interlocutory  pro- 
ceedings are  merely  carried  thi-ough  to  get  ready  for 
trial  in  the  local  courts,  the  papers  sent  up  to  the  High 
Court  and  the  hearing  in  the  High  Court,  unless  the 
judge  chose  to  remit  and  say  "  This  is  a  simple  case 
and  it  can  go  away  ?" — That  would  be  one  mode  of 
dealing  with  it.  It  would  not  meet  the  whole  of  my 
objection,  but  it  would  part. 

4397.  Now  going  to  another  branch.  Tou  dealt 
very  fully  with  this  difficult  question  of  insanity.  We 
shall  probably  have  some  evidence  about  that,  but  to 
put  it  in  anticipation,  there  may  be  cases  in  which 
insanity  is  hereditary  and  develops  without  any 
misconduct  on  the  part  of  the  unfortunate  sufferer  ?^ 
Tes. 

4398.  But  there  are  cases  in  which  vicious  life 
produces  insanity.  There  are  some  diseases  that  you 
know  about  which  have  that  direct  tendency  ? — Yes. 

4399.  Tour  view  would  be  to  grant  divorce  or 
nullity  —  whichever  you  called  it  —  if  the  insanity 
supervened  manifestly  shortly  after  the  man-iage  ? — 
Tes. 

4400.  But  supposing  the  same  thing  happened 
through  misconduct  after  marriage,  but  quite  shortly 
after — drunkenness  or  vice  producing  absolute  insanity. 
Would  you  not  extend  your  view  to  include  that  as  a 
cause  ? — No ;  if  the  vice  was  the  man's  misconduct 
.after  the  marriage  then  you  already  have  the  power. 

4401.  Well,  we  know — or  we  shall  hear  I  expect — 
what  drunkenness  alone  will  do.  That  would  be  no 
ground  for  divorce  at  all  ? — No,  but  I  suggest  drunken- 
ness would  be  an  element  of  cruelty,  and  if  the  vice 
has  been  committed  after  the  marriage,  then  you  can 
get  a  divorce  on  the  ground  of  cruelty  and  misconduct. 

4402.  But  I  was  assuming  a  case  in  which  it 
supei-vened  two  years  after  the  marriage,  when  the 
person  was  sane  at  the  time  of  the  marriage,  and  there 
was  no  possibility  of  saying  it  existed  at  the  date  of 
the  marriage  ? — Then  I  should  not  give  divorce  on  the 
ground  of  that  insanity. 

4403.  There  is  a  case  that  may  be  probably  proved 
— it  is  suggested  in  one  of  the  proofs — of  a  woman 
who  cut  the  throats  of  her  four  children  and  became 
an  absolute  raving  lunatic,  but  no  possibility  of  pi-oving 
that  it  existed  at  the  date  of  marriage.  Would  not 
that,  in  youi-  view,  be  a  case  where  divorce  sliould  be 
permitted  ? — I  do  not  think  so. 

4404.  Now  this  subject  has  led  me  to  ask  one 
question  in  consequence  of  a  reported  case,  and  iu 
consequence,  the  same  kind  of  cases  coming,  as  I  dare- 
say you  know,  freqiiently,  where  a  woman  is  enceinte 
at  the  time  of  the  marriage,  but  not  hj  the  husband. 
Tou  know  that  gives  no  ground  for  rehef  at  all  ? — Tes. 

440-5.  Neithef  separation  nor  divorce.  Have  you 
any  view  at  present  about  that  class  of  case  ? — No. 
I  think  the  husband  must,  in  nearly  all  those  cases, 
have  known  the  condition  of  the  woman  before  he  goes 
through  the  ceremony  of  marriage. 

4406.  The  reported  case  in  which  the  late  president, 
Lord  St.  Helier,  held  that  there  was  no  knowledge  of 
any  kind  ? — No,  my  Lord,  but  in  that  particular  case 
I  appeared  for  the  husband  afterwards,  and  I  got  a 
divorce,  if  I  remember  the  case  con-ectly. 

4407.  These  cases  do  occur.  Would  you  have  any 
view  as  to  declaring  such  a  marriage  null,  or  granting 
a  divorce  ? — I  should  not,  because  my  view  is  that  the 
husband  ought  to  find  out  about  such  a  matter  as  that 
.before  the  marriage.     I  should  rather  doubt  as  in  that 


particular  case,  where   the  child  was  bom   very  soon 
after  the  marriage,  whether  he  did  not  know. 

4408.  Assume  he  did  not,  would  you  leave  matters 
as  they  stand  in  those  cases  ? — ^I  think  so,  my  Lord. 

4409.  One  other  point  on  the  question  of  adultery 
of  a  man.  Tour  view  is,  in  that  case  you  illustrated 
by  a  man  coming  to  London  and  committing  an 
offence,  and  it  being  discovered  after,  that  there  should 
be  no  divorce  ? — No. 

4410.  Is  that  a  groimd  for  sepai-ation  ? — It  is. 

4411.  The  ecclesiastical  courts  always  recognised 
the  same  position  between  man  and  wife  F — Tes. 

4412.  Then  if  a  wife  could  get  a  judicial  separation 
on  one  incident  like  that,  on  what  ground  do  you 
differentiate  in  a  case  where  she  applies  for  the  divorce  ? 
— I  think  myseH  there  is  a  difference,  I  wOl  not  say 
a  great  difference,  but  a  difference  between  the  conduct 
of  a  man  and  of  a  woman.  Take  any  parents  ;  if  their 
sons  committed  one  act,  though  they  would  blame  it 
very  severely  they  would  think  it  a  very  different  case 
if  their  daughter  went  and  misconducted  herself. 

4413.  I  quite  agree,  in  a  sense,  but  if  the  wife  at 
present  for  one  act  in  the  case  you  mentioned  has  the 
remedy  of  judicial  separation,  and  is  ia  that  respect 
on  exactly  the  same  footing  as  the  husband,  and  has 
always  been  in  the  ecclesiastical  courts,  on  what  prin- 
ciple do  you  base  the  view  that  she  shoidd  not  have 
the  same  remedy  for  divorce  ?  She  gets  a  complete 
separation,  but  not  a  dissolution  of  the  tie  ? — I  suppose 
it  is  that  the  contract  should  not  be  dissolved,  as  the 
adultery  is  not  so  bad  with  reference  to  the  one  as 
the  other,  and  also  in  the  iuterests  of  the  children,  that 
the  marriage  should  not  be  dissolved. 

4414.  At  present  I  do  not  quite  see  the  difference 
which  would  lead  to  a  justification  of  an  order  for 
judicial  separation  in  such  a  case,  and  one  that  would 
not  permit  of  a  divorce.  I  am  extremely  anxious  to 
get  the  views  which  show  what  is  the  difference  between 
the  tie  being  dissolved  in  such  circumstances,  and  the 
relief  of  judicial  separation.  There  is  nothing  left  in 
the  way  of  community  of  life  ? — But  there  is  still  the 
chance  of  the  parties  going  back  to  live  together,  and 
there  is  not  in  divorce,  and  in  the  interests  of  the 
children  it  is  better  that  there  should  not  be  a  divorce. 
The  parties  are  simply  living  separate,  and  there  is  a 
good  chance  of  then-  going  back  and  living  together 
again  ;  there  is  no  chance  of  it  in  a  divorce. 

4416.  My  diffiulty  is,  if  the  wife  has  manifested 
her  intention  not  to  live  with  him  by  obtaining  a 
judicial  separation,  the  children  are  separated  from 
him  too? — As  long  as  there  is  no  divorce  there  is 
always  the  chance  of  the  parties  going  back  and  Uving 
together  again. 

4416.  Then  on  the  question  of  desertion;  in  the 
interests  of  the  children  you  think  it  is  not  desirable 
that  should  be  a  ground  for  divorce  ? — Tes. 

4417.  We  have  had  statistics  to  show  that  in  40  or 
So  per  cent,  of  dissolved  marriages  there  are  no 
children.  Take  these  cases  that  have  been  put,  espe- 
cially by  Sir  George  White,  of  a  woman  left  quite 
young,  her  husband  having  gone  to  America,  but  left 
with  no  children  (and  we  may  assume  a  considerable 
nuniber  of  women  are  in  that  position,  because  the 
statistics  show  that  there  are  no  children  in  a  large  pro- 
portion of  divorce  cases),  is  that  a  case  where  you  think 
the  law  should  be  left  so  that  the  woman  should  get  no 
remedy  but  judicial  separation  ?— Of  course  that  ques- 
tion 1  have  considered.  I  do  not  see  how  you  can 
divide  the  divorce  law  into  two  pai-ts,  and  say  where 
there  are  no  children  you  can  grant  divorce  on  different 
gi-ounds  to  where  there  are  children.  I  think  the  law 
must  be  dealt  with  as  a  whole  with  regard  to  that. 

4418.  Tou  think  in  such  a  case  as  ■ ? — There 

should  be  no  divorce. 

4419.  Although  the  natural  inference  is,  though 
you  cannot  prove  it,  from  the  fact  of  desertion  in  the 
case  of  a  young  man  that  he  has  established  himself 
somewhere  ? — I  thiak  it  would  be  very  dangerous  to 
start  granting  divorces  where  there  was  no  proof.  All 
you  would  have  would  be  desertion. 

4420.  Then  with  regai-d  to  the  judicial  separation 
cases — the  wife  or  husband  (chiefly  it  is  the  wife,  I 
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think) — may,  if  they  have  a  conscientious  objection, 
claim  a  judicial  separation  where  they  would  he 
entitled,  if  they  chose,  to  get  a  divorce  ? — That  is  so. 

1 121.  Those  cases  are  not  infrequent  ? — No. 

4422.  Assuming  the  respondent  has  no  conscien- 
tious objection,  would  you  allow  him  or  her,  as  the 
case  might  be,  the  right  to  demand  that  the  decree  of 


separation  should  be  made  a  complete  divorce  ? — No,  I 
do  not  think  it  would  be  right  to  give  the  guilty  party 
the  right  to  have  a  divorce  on  their  own  guUt,  not- 
withstanding that  the  wife  had  gone  for  a  separation 
only. 

{Chairman.)  We  are  all  very  much   obliged  to  you 
for  your  evidence,  Mr.  Barnard. 


Mr.  Joseph  Child  Priestley,  K.C,  called  and  examined. 


4423.  (Chairman.)  I  think  you  are  one  of  His 
Majesty's  Counsel? — Tes. 

4424.  And  both  in  your  junior  and  your  leading 
day  you  have  had  a  lai-ge  experience  in  the  Divorce 
Court  ? — ^Tes,  almost  altogether. 

4425.  I  think  you  and  Mr.  Barnard  have  been 
dividing  the  honoui-s  ? — Tes,  I  think  I  was  admitted 
to  the  front  row  first,  but  he  was  there  10  years 
before  me. 

4426.  I  do  not  know  to  what  extent  it  would  be 
necessary  to  go  into  the  difEerences  between  you  and 
him,  but  I  think  I  had  better  ask  you  your  views  quite 
independently  ? — If  you  please. 

4427.  "With  regard  to  local  courts,  what  have  you 
to  say  ? — I  personally  am  not  in  favour  of  sending  this 
jurisdiction,  which  is  of  such  enormous  importance,  to 
the  county  courts.  I  personally  have  not  very  much 
knowledge  of  the  practice  of  the  cotmty  courts,  but, 
since  this  matter  was  mooted,  I  have  made  inquiries 
amongst  friends  who  practice  very  largely  in  the 
county  courts,  and  whose  names  woiild  be  known  to 
several  of  the  judges,  and  they  informed  me  that  in 
many  cases  they  are  very  much  ovei-worked  as  it  is,  and 
one  of  the  dangers  I  apprehend  is  that  if  these  matters 
of  small  causes  for  divorce  were  sent  down  to  the 
county  courts,  the  judge  might  not  have  sufficient  time 
to  deal  with  them,  and  either  might  have  their  own 
work  or  this  work  deputed  to  deputy  judges,  and  so  we 
should  not  get  that  unifoi-mity  of  practice  which  we 
have  found  in  the  past  has  been  so  important  to  the 
proper  administration  of  these  cases. 

4428.  There  are  two  things  :  one  is  the  question  of 
time,  which  does  not  involve  any  question  of  principle  ? 
—No. 

4429.  That  is  only  a  question  of  providing  sufficient 
time  ? — Tes. 

4430.  The  question  of  uniformity  is  a  different 
thing  ? — Tes. 

4431.  I  do  not  know  whether  you  heard  what  I  put 
to  Mr.  Barnard  about  that  ? — Some  of  it  I  did. 

4432.  The  suggestion  one  has  to  consider  with  regard 
to  uniformity  is  this,  that  in  all  these  cases  the  questions 
turn  upon  pure  questions  of  fact  ? — Some  of  them, 
not  all. 

4433.  What  are  the  ones  that  do  not  ?  —  Take 
desertion,  for  instance.  That  is,  and  always  has  been, 
highly  technical.  When  once  you  have  grasped  it  it  is 
aU  right,  but  it  is  not  entirely  a  question  of  fact. 
Tour  Lordship  will  remember  the  judgments  on  it. 

4434.  That  would  only  amount  to  giving  a  clear 
definition  of  what  desertion  is? — Tes,  but  is  the  one 
that  I  find — especially  in  the  court  I  sit  in  in  the 
country  (the  magistrates'  com-t) — is  the  greatest  diffi- 
culty with  them  to  understand;  the  essentials  of 
desertion.     That  is  one  thing. 

4435.  That  might  be  laid  dovm  clearly  ?— It  might ; 
more  clearly  than  it  is  at  present. 

4436.  And  so  might  cruelty  P — Tes. 

4437.  Supposing  that  is  so,  what  are  the  difficulties 
you  anticipate  with  regard  to  the  uniformity  of  prac- 
tice?— Well,  the  difficulties  are  these.  There  are  a 
great  many  judges.  We  have  known  in  our  ovra  court, 
with  even  two  judges,  that  the  judges  take  different 
views  on  facts,  and  it  has  been  most  difficult  to 
apprehend  exactly  what  to  advise  clients  with  regard 
to  the  different  cases  that  come  before  the  different 
judges.  If  we  have  50  judges  to  try  these  cases  I 
apprehend  the  practitioners  who,  I  suggest,  should 
always  be  consulted  before  these  oases  are  brought 
into  court,  would  have  very  great  difficulty  in  advising 
vrith  regard  to  the  idiosyncracies  and  individual  ideas 
of  the  judges. 


4438.  How  do  you  provide  for  the  idiosjrncracies  of 
the  juries  ? — The  juries,  I  take  it,  are  the  greatest  pro- 
tection any  people  who  litigate  in  these  important 
cases  can  have.  If  I  may  respectfully  say  so,  the  judges 
as  a  rule  come  from  a  totally  different  class  to  the  liti- 
gants, and  jiu-ies  generally  come  from  the  same  class  in 
the  majority  of  cases;  and  whereas  some  judges  are 
extremely  suspicious  as  to  every  accusation  of  adultery 
that  is  made  against  a  woman,  another  judge  may  look 
at  it  from  another  point  of  view  altogether,  and  my 
suggestion  is — and  my  friends  agree  with  me  in  the 
court — that  both  with  regard  to  the  adultery  and 
cruelty  the  greatest  protection  the  parties  have  is 
the  jury. 

4439.  Is  that  because  you  think  the  juries  come 
from  the  same  class  of  people,  and  therefore  know  all 
about  them  ? — Tes. 

'4440.  Would  not  the  fact  that  the  county  coui-t 
judge  lives  and  moves  amongst  his  people  put  him  in 
a  position  of  being  able  to  judge  equally  well  ? — I 
have  thought  of  that,  because  I  saw  it  was  mentioned 
by  Mr.  Pickstone.  I  do  not  quite  know  what  he  meant. 
If  he  means  the  judge  knows  something  of  the  parties, 
then  I  object,  because  he  does  not  come  to  the  cases 
with  an  open  mind  in  that  case. 

4441.  No,  I  think  he  meant  he  knew  his  country  ? 
— I  do  not  quite  know  what  he  means  by  that,  because 
if  he  suggests  that  the  adultery  and  cruelty  is  to  be 
tried  on  a  different  standard  in  Lancashire  to  what  it 
is  to  be  in  London  I  disagree  with  him. 

4442.  But  if  you  put  the  case  before  a  jury  it 
would  be  a  jury  of  the  county  where  it  is  tried  ? 
—Tes. 

4443.  And  there  seems  to  be  more  possibility  of 
want  of  uniformity  there.  Then  you  suggest  that 
is  a  good  tribunal  because  they  come  from  the  same 
class  of  people  ? — Tes  ;  but  I  understood  the  county 
court  judge  was  to  try  it  without  a  jury. 

4444.  I  am  not  sure  if  I  make  my  point  plain. 
Tou  think  uniformity  is  desirable,  that  is  to  say,  one 
or  two  judges  are  better  than  50  ? — Tes. 

4445.  Then  one  asks  one's  self,  why  do  counsel 
advise  a  juiy.  Tour  answer  is  because  the  jury  is  a 
protection,  and  knows  more  about  the  people,  as  it 
comes  from  their  class.  It  would  logically  seem  to 
follow,  therefore,  that  the  county  court  judge,  who 
knows  the  class  of  people  he  has  to  deal  with  in  his 
district,  is  more  in  touch  with  them  than  High  Court 
judges  are  ? — With  regard  to  the  trial  of  the  facts,  I 
prefer  a  jury.  With  regard  to  the  practice,  I  prefer  a 
judge  who  is  always  spending  his  time  at  it.  I  have 
no  objection  to  the  judge  as  a  jm'yman,  so  to  speak 

4446.  But  why  do  you  prefer  a  jury  ? — Because  of 
the  great  protection  with  regard  to  fact  only — not  on 
practice. 

4447.  I  know ;  but  I  gather  you  meant  because  they 
come  from  the  same  class  of  people  that  they  are 
dealing  with,  and  that,  therefore,  their  result  was  in 
accordance  with  the  habits  of  those  people  ? — No,  not 
the  habits,  but  with  regard  to  the  class  of  person. 
One  has  known  in  the  past  certain  cases  brought  into 
court  where  one  has  felt  the  grossest  injustice  is  done 
because  of  the  different  class  of  person  trying  the 
case. 

4448.  Does  not  that  lead  rather  logically  to  this, 
that  those  who  know  the  class  of  people  will  be  the 
best  judges  of  the  fact  ? — Of  fact,  yes. 

4449.  Then  does  not  a  county  court  judge  get  a 
better  opportunity  of  knowing  the  parties  in  his  part 

of  the  world  than  the  High  Court  judge  in  London  ? 

I  submit  not,   for   this   reason,   because   they   go   on 
circuit,  and  some  of  them  have  rery  large  district.-i 
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4450.  The  dhorce  judges  ? — No,  the  county  court 
judges ;  and  they  know  very  little  more  of  one  part 
than  of  another,  I  should  think,  and  the  judges  who 
are  divorce  judges  have  generally  been  men  who  have 
had  very  large  experience  when  they  were  at  the  Bar 
as  beginners,  and  later  on,  of  all  classes  of  life. 

4451.  Now,  I  think  you  have  had  meetings  of  the 
Bar  about  this  question  ? — Yes. 

4452.  And  you  know  pretty  well  the  views  they 
entei'tain  ? — Tes. 

4453.  The  next  point  in  your  note  is  about  the  poor 
people  not  being  able  to  defend  because  of  the  expenses 
and  the  difficulty  of  finding  time.  "Would  you  tell  us, 
exactly,  what  your  views  are,  that  you  wish  to  convey 
about  that  ? — They  are  these.  I  form  the  opinion  chiefly 
from  the  nu.mber  of  cases  where  we  have  to — especially 
when  I  was  a  junior — account  to  the  court  for  delay, 
and  the  answer  always  was :  I  had  not  got  the  means. 

4454.  Have  you  known  cases  of  people  waiting  for 
years  ? — Oh,  yes,  many  years,  and  in  fact  I  have  known 
cases  in  private  life,  when  I  was  a  junior,  when  friends 
have  asked  if  one  could  make  a  suggestion,  because  of 
the  expense — how  it  could  be  curtailed,  and  so  forth. 

4455.  Has  that  led  you  to  the  practical  view  that 
poor  people  at  present  cannot  bring  their  cases  ? — I 
think  they  generally  do  bring  them,  and  manage  to 
bring  them  either  by  saving  up  or  by  the  assistance  of 
their  friend.  But  I  i-ecognise  that  is  a  hardship,  because 
it  involves  long  delay. 

4456.  What  is  the  longest  delay  you  have  known  ? 
— I  have  known  20  years — one  case  before  you,  I  think. 

4457.  Are  lengthy  periods  quite  common  ? — They 
are  not  generally  as  long  as  that.  Five  is  about  the 
average. 

4458.  Saving  to  get  the  money  ? — Tes. 

4459.  What  is  the  suggestion  that  you  and  your 
colleagues,  or  those  that  you  have  consulted  with  at 
the  Bar,  would  desire  to  make  to  meet  the  difficulty  P — 
First  of  all,  we  want  to  reduce  the  fees  in  the  registry, 
enormously.  My  friend  and  I  have  the  same  papers 
with  regard  to  the  fees,  which  I  could  hand  to  the 
Commission,  if  it  was  any  use. 

4460.  That  paper  which  Mr.  Barnard  refeiTed  to  ? — 
Tes. 

Adjourned  for  a  short  time. 

4461.  (Chairman.)  I  think  we  nearly  got  through 
what  you  had  to  say  about  county  coui-ts.  May  I  take 
it,  generally,  you  are  not  in  favour  of  extending  juris- 
diction to  county  courts,  and  yet  you,  at  the  same  time, 
feel  that  poor  people  ought  to  have  the  opportunity  of 
brmging  and  defending  their  cases  ? — Tes. 

4462.  And  you  gave  the  grounds,  you  said  you 
thought  the  county  courts  might  be  overcrowded,  and 
there  might  be  difficiilty  about  them.  Then  1  think 
you  summarise  it  thus  :  "  We  feel  that,  if  power  is  to 
"  be  given  to  try  matrimonial  causes  locally,  they 
"  should  be  tried  by  the  judges  of  the  Divorce  Court 
"  or  by  special  commissioners  appointed  from  the  Bar, 
"  as  having  special  knowledge  of  the  practice,"  and  so 
on.  That  is  a  view  you  really  desire  to  maintain  ? — ■ 
That  is  so. 

4463.  The  difficulties  of  arranging  that  would  be 
matters  that  would  have  to  be  considered  by  those  who 
had  to  appoint  and  those  who  had  to  pay  the  fees  ? — 
Tes,  and  to  work  out  the  matter  in  practice. 

4464.  1  do  not  think  it  is  much  use  going  in  detail 
through  all  that.  I  should  like  to  ask  you  one  other 
point  about  the  power  to  assess  damages  ? — Tes. 

4465.  If  they  were  given  locally  I  see  you  suggest  a 
limit  ? — ^1  do. 

4466.  But  I  should  like  to  ask  you  something 
further.  Would  you  think  it  desirable  that  a  claim 
for  damages  should  be  maintained  at  all,  or  if  I  might 
put  a  suggestion  that  has  been  made  to  us,  that  the 
judge  heating  the  case,  should  have  power  to  order  the 
co-respondent  to  make  some  provision,  either  for  the 
children  or  the  wife,  as  the  case  might  be,  at  his 
discretion  ? — Tes,  I  should,  for  this  reason.  I  should 
very  much  like  to  see  the  petitioner  indemnified  by  the 
co-respondent  for  the  costs  he  has  been  put  to,  both 
where  he  has  to  pay  his  own  and  his  wife's.  At  present, 
where  he  has  damages,  the  bill   is  taxed  against  the 


co-respondent  in  such  a  way  that  the  petitioner  very 
often  is  out  of  pocket  by  the  whole  transaction,  and  we 
come  to  the  judge  and  ask  that  the  damages  should  be 
awarded  first  in  payment  of  the  extra  costs  incurred  by 
the  petitioner  and  the  rest  settled  upon  the  wife  and 
children. 

4467.  That  is  where  damages  are  assessed  ? — Tes. 

4468.  Might  it  not  be  more  advantageous  to  leave 
the  judge  power  to  order  the  co-respondent,  having 
regard  to  the  circumstances,  to  pay  such  extra  costs 
and  to  make  such  provision  as  he  thought  fit  ? — Tes,  I 
think  so,  for  this  reason,  because,  at  present,  the 
damages  are  assessed  upon  the  loss  the  petitioner  has 
sustained.  But  in  practice  the  petitioner  does  not  get 
those  damages.  They  go  to  the  wife  and  children,  so 
there  is  an  anomaly  at  once. 

4469.  They  go  at  the  judge's  discretion? — Tes,  to 
the  wife  and  children. 

4470.  Then  the  next  point  you  deal  with  is  the 
means  of  simplifying  procedure  by  allowing  affidavits 
to  be  laid  before  the  local  registrar,  and  papers  sent  by 
post.  This  is  assuming  there  is  not  a  local  tribunal ." 
— Tes,  and  the  registrar  to  deal  with  interlocutory 
matters. 

4471.  Then  would  you  see  any  objection,  apart  from 
the  question  of  trial,  to  interlocutory  proceedings  being 
dealt  with  in  the  district  ? — Not  at  all  if  we  could  get 
a  certain  amount  of  uniformity,  which  is  covered  by  the 
suggestion,  I  think  that  they  should  be  sent  up  to  the 
registrar  in  London. 

4472.  To  be  looked  through?  — To  be  looked 
through. 

4473.  How  would  you  deal  with  the  particulars 
then,  in  the  way  you  suggest  ?  By  commissioners  or 
judges  ? — Tes,  if  you  please. 

4474.  Then  the  fees  you  think  are  too  high  ? — Oh, 
yes — in  the  registry. 

4475.  That  you  have  put  in  that  paper  ? — I  handed 
the  paper  to  Mr.  Brierley. 

4476.  Then  we  may  see  that  after? — Tes. 

4477.  To  give  a  scale  on  what  you  think  things 
might  be  done  ? — Not  a  scale  on  what  they  might  be 
done,  but  the  scale  of  how  they  are  done  now.  But 
there  is  that  glaring  one  that  Mr.  Barnard  referred  to 
■ — 31.  for  setting  down. 

4478.  That  is  to  the  registry  .P — Tes. 

4479.  Then  there  is  the  question  of  the  King's 
Proctor  ? — Tes. 

4480.  Do  you  anticipate  that  if  there  were  more 
places  where  cases  were  heard  there  might  be  more 
difficulties  in  that  way  ? — If  the  law  remains  as  it  is  at 
present.  I  am  very  much  afraid  that  the  King's 
Proctor's  office  might  degenerate  if  it  was  put  into 
hands  less  competent. 

4481.  But  need  that  be  so  ?  Might  not  the  matter 
be  left  to  be  dealt  with  by  the  King's  Proctor  as  at 
present,  he  intervening  in  London  and  making  his 
inquiries  as  he  does  now  ? — I  am  quite  of  that  opinion, 
yes,  but  if  there  were  any  local  King's  Proctors,  or 
people  in  his  position,  I  should  strongly 

4482.  Would  it  be  necessary  to  have  local  King's 
Proctors  ?— I  do  not  think  so.  If  information  were 
sent  to  him  I  should  suggest,  without  his  going  to  the 
Attorney  General,  he  might  issue  his  fiat  himself. 

4483.  It  is  suggested  an  interval  of  three  months 
might  elapse  between  filing  the  petition  in  the  local 
courts  and  the  hearing  ? — Tes. 

4484.  That  is,  to  give  the  parties  time  to  reflect  ?— 
To  cool  down. 

4485.  As  to  the  question  of  separation  orders,  will 
you  state  shortly  your  own  views  upon  those,  according 
to  your  experience  ?  Ton  see,  we  have  the  report  which 
is  referred  to,  so  you  need  not  trouble  with  regard  to 
it  ?— No.  ^ 

4486.  But  what  we  really  want  is  rather  the  result 
of  experience._  Tou  are  a  magistrate  yourseK  ?— Tes. 
I  have  a  certain  amount  of  experience  down  in  my  own 
county. 

4487.  Then  tell  us  the  result  of  your  own  experience 
with  regard  to  these  orders  ?— I  think,  in  the  first  place, 
those  cases  that  come  before  the  magistrate  are  very- 
well  tried  out  in  the  majority  of  cases — especially  in  a 
tribunal  like  the  one  I  sit  upon  in  Hertfordshire. 
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4488.  They  must  appreciate  your  experience  there? 
— I  do  not  know,  but  they  take  infinite  pains  to  get  to 
the  bottom  of  it.  They  have  a  most  competent  clerk 
of  justices,  who  is  also  local  registrar  of  the  county 
court. 

4489.  We  think  we  know  what  the  position  on  that 
is,  but  we  should  like  to  know  what  your  view  is  about 
a  permanent  order  of  separation  in  the  first  place  ? — I 
think  that  is  very  miich  to  be  deprecated. 

4490.  Why  ? — Because  a  woman  rushes  to  get  an 
order  at  the  first  chance  she  has,  and  she  may  bitterly 
regret  it.  The  man  is  sepai-ated,  and  very  often  sets  up 
another  home  for  himself,  and  he  does  not  pay  the 
money  ordered,  and  a  great  number  of  men  come  up 
time  after  time — are  brought  up  by  the  wife  to  pay,  and 
he  fails  and  shows  want  of  means.  It  puts  him  out  of 
heart,  and  he  never  takes  any  trouble  to  get  it. 

4491.  What  would  be  your  suggestion  ? — The  sug- 
gestion is  the  one  I  make  here,  that  in  cases  of  cruelty, 
where  the  wife  requires  protection,  let  there  be  an 
order  for  a  time  only — say,  six  months.  If  at  the  end 
of  that  time  she  requires  to  renew  it,  let  her  renew  it, 
either  by  restoration  of  the  old  summons  or  by  a  new 
summons  ;  and,  if  not,  let  it  lapse. 

4492.  Then  in  cases  of  maintenance  and  desertion  ? 
— In  cases  of  maintenance  and  desertion  I  should 
abolish  any  such  provision  that  the  wife  be  no  longer 
bound  to  live  with  her  husband. 

4493.  Tou  see  no  necessity  for  it  ? — None  at  all.  I 
certainly  think  she  ought  to  have  an  order  for 
maintenance. 

4494.  Let  me  ask  you  to  assume,  though  you  do  not 
think  it  is  right,  that  the  county  courts  have  jurisdiction 
in  divorce  oases  ?  Would  you  suggest  that  the  temporary 
order  should  be  made  by  the  magistrate  and  any 
subsequent  order  made  by  the  county  court  ? — 1  do  not 
see  any  necessity  for  that.  I  think  that  is  throwing  on 
them  work  which  the  justices  who  had  the  case  originally 
are  quite  competent  to  deal  with. 

4495.  Unless  the  party  deserted  divorces  ? — -Tes. 

4496.  Tou  think  the  justices  also  are  better  able 
than  the  county  court  judges  to  deal  with  drunkenness 
questions  ? — I  think  so,  for  the  reasons  I  state  there, 
that  they  are  better  qualified  to  say  whether  the  man  is 
a  habitual  drunkard,  because  they  probably  have  had 
him  on  assault  and  drunken  cases  before,  and  they  would 
know  without  any  abundance  of  evidence  that  that  is  so. 

4497.  Now  to  turn  to  another  branch.  Will  you 
say  what  your  view  is  about  publication  of  reports  in 
divorce  and  matrimonial  causes — and  more  especially 
the  grounds  of  your  view  ? — I  agree  it  is  a  most  diflBcult 
question;  there  are  very  strong  views  held  on  both 
sides.  On  the  whole,  I  think  that  at  present  my  view  is 
that  publication  does  more  good  than  harm,  because  it 
deters  people  very  largely  from  immorality  if  they  know 
that  their  immoral  conduct  will  be  brought  before  the 
world,  and  the  case  tried  and  published  abroad. 

4498.  That  is  the  good.  Now  what  is  the  harm  in 
your  mind  ? — The  harm  is  this,  that  if  the  case  is  tried 
in  open  court  and  there  is  no  report  of  it,  all  sorts  of 
stories  will  get  about  as  to  wl^t  the  nature  of  the 
evidence  was,  and  it  wiU  do  perhaps  an  innocent  person 
wrongly  charged  an  immense  amount  of  ha.rm,  and  it  is 
only  fair  that  ui  country  districts,  or  in  towns,  where 
people  have  discussed  these  cases  before  they  have  gone 
into  court,  people  should  know  exactly  what  was  proved 
or  disproved  in  the  case  agaiast  the  parties. 

4499.  Now  take  the  other  side  of  it.  Tou  said  there 
were  opinions  on  both  sides  ? — Tes. 

4500.  Have  you  considered  whether  any  harm 
results  from  publicity  ? — I  have  not  had  any  experience 
of  any  harm,  but  I  can  quite  see  that  in  certain  cases 
people  taking  up  newspapers  of  a  questionable  character 
win  find  things  which  they  ought  not  to  read  and  ought 
not  to  be  allowed  to  see. 

4501.  Tou  refer  more  to  the  young  ? — ^Tes ;  but  in 
most  homes  surely  that  is  guarded  against. 

4502.  Does  your  experience  enable  you  to  give  us 
any  view  as  to  whether  witnesses  or  parties  are  deterred 
by  the  fear  of  publicity  from  giving  evidence  P — I  have 
known  one  or  two  cases  of  parties  beiag  deterred.  One 
case  particularly  I  remember  that  was  tried  before  you, 
I  think,  where  the  respondent — the  wife — fled  because 


she  was  afraid  of  the  piiblicity,  and  she  could  not  get  up 
the  moral  courage  to  face  the  court,  b  ut  in  spite  of  that 
I  believe  her  case  ended  in  her  favour,  because  the 
co-respondent  denied  it,  and  appeared  and  defended,  and 
he  was  aquitted. 

4503.  Was  that  a  case  in  which  the  co-respondent 
came  from  America  ? — Tes. 

4604.  He  came  and  fought  and  she  fled  P — Tes. 

4505.  They  were  both  found  innocent  ? — Tes.  I 
was  in  the  fii-st  part  of  the  case,  but  not  that  part. 
I  was  in  the  case  on  the  question  of  jurisdiction.  It 
was  said  he  was  an  American. 

4506.  That  is  a  party  ?— Tes. 

4507.  Have  you  known  of  any  case  of  that  kind 
where  it  has  happened  to  witnesses  ? — Very  rare.  I 
have  heard  it  said  that  so  and  so  will  not  come  because 
they  will  not  be  mixed  up  with  a  divorce  case ;  but  1 
agree  with  my  friend  that  when  a  subpcena  is  served  it 
has  an  extraordinary  effect  on  producing  a  vritness. 

4508.  A  subpcena  P — Tes. 

4509.  Do  you  think  it  is  a  willing  witness  then  ? — I 
think  it  prod^ices  the  truth. 

4510.  I  think  that  covers  the  ground  which  you 
wish  to  put  before  us  P — On  that,  except  this,  that  if 
all  these  matters  were  to  be  suppressed,  I  suggest  it 
should  be  tried  in  camera,  because  of  the  harm  that 
will  be  done  by  garbled  versions  of  the  story. 

4511.  That  is  the  suggestion  of  many  of  the  foreign 
codes  P — Tes.  Of  course,  in  France  they  are  absolutely 
suppressed,  and  a  heavy  fine  is  imposed  if  it  is 
disobeyed.  In  Victoria  and  Queensland  there  is  a 
discretion. 

4512.  We  had  those  codes,  but  your  view  is  that  if 
there  is  no  publicity  then  oases  should  be  heard  in 
camera  P — Tes,  out  of  justice  to  the  parties. 

4513.  Then  the  question  of  amendment  of  the  law 
as  it  at  present  stands.  Will  you  give  us  your  views 
about  that,  and  more  partictilarly  the  grounds  of  your 
views  P — The  first  point  I  mention  is  insanity.  I 
think,  as  leader  of  the  court,  I  ought  to  say  my  friends 
are  not  all  in  agreement  on  these  points,  but  I  am  going 
to  give  my  own  views  of  them.  With  regard  to  insanity, 
first  of  all,  I  would  go  further  than  my  friend  Mr. 
Barnard ;  he  was  suggesting  that  the  law  ought  to  be 
strained  back  somewhat  in  the  way  of  admitting 
insanity  which  supervenes  soon  after  the  marriage  as 
strong  evidence  of  insanity  existing  at  the  time  of  the 
marriage,  and  so  doing  away  with  consent.  I  would  go 
further  than  that  and  ask  that  the  law  should  be 
amended  by  introducing  insanity  arising  at  any  time 
during  the  marriage  as  a  ground  of  divorce. 

4514.  Would  you  apply  that  where  the  parties  have 
been  long  married  ? — I  would  even  there,  because  of  the 
terrible  injury  inflicted  upon  the  other  party  of  the 
marriage.  Tou  see  it  is  only  voluntary  on  the  part  of 
the  applicant  after  all ;  it  is  not  as  if  it  is  being  forced 
upon  them.  That  would  bring  our  law  into  conformity 
with  Germany,  which  has  a  definition,  if  I  might  give  it 
without  wearying  you,  "  Insanity  which  having  continued 
"  for  more  than  thi-ee  years  during  the  mai-riage  and 
"  being  of  a  kind  so  severe  that  the  intellecttial  com- 
"■  munity  between  the  spouses  has  ceased,  and  there  is 
"  no  hope  of  its  re-establishment." 

4515.  Would  you  apply  that  only  in  cases  where  the 
respondent  was  confined  in  an  asylum,  or  where  he 
was  insane  but  properly  looked  after  without  being  so 
confined  P — I  would  not  confine  it  to  an  asylum,  because 
I  think  that  would  be  an  inducement  to  people  to  put 
away  a  spouse  whom  he  had  been  living  happily  with 
up  to  that  time. 

4516.  Then  passing  to  the  next  matter? — Penal 
servitude  ? 

4517.  Tes? — I  should  suggest  the  law  should  be 
altered.  I  have  put  down  ten  years,  but  perhaps  that  is 
too  long.  Austria  has  five ;  New  Zealand  seven  ;  and 
Victoria  and  New  South  Wales  also  have  it. 

4518.  But  would  you  let  me  get  this,  because  it  is 
the  ground  we  want  for  your  suggestion  ?  What  is  the 
basis  on  which  you  formulate  that  view  ? — On  this,  that 
one  of  the  grossest  injustices  done  to  a  wife — we  wiU 
take  her  case  first — is  that  of  her  husband  having  com- 
mitted some  outrage  which  has  required  his  detention 
for  a  long  period  of   penal  servitude.     The  woman 
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is  denied  a  husband  altogether  during  the  period,  and 
if  he  comes  out  it  cannot  be  for  the  good  of  the  children 
or  of  her  that  they  should  be  associated  with  him 
longer.     That  is  my  view. 

4519.  I  ought  perhaps  to  have  asked  you  this 
question  as  to  insanity.  Have  you  considered  it  in 
relation  to  children  who  might  be  possible  if  there  was 
no  dissolution  of  the  marriage  ? — I  have.  I  think  it  is 
a  thought  that  must  strike  everyone — the  consequences 
of  re-establishment  of  sexual  relations  when  children 
might  be  introduced  into  the  world  who  have  the  taint 
of  insanity  upon  them. 

4520.  Have  you  known  yourself  any  case  of  that 
character  ? — Not  of  permanent  insanity,  no,  but  "of  other 
insanity — intermittent,  yes.  But  I  have  not  considered 
the  case. 

4521.  I  rather  gather  you  would  not  extend  the 
right  of  divorce  to  cases  except  where  they  were 
supposed  to  be  incurable  ? — No,  it  had  not  occurred  to 
me  to  do  so. 

4522.  There  is  in  one  respect  a  considerable  danger 
in  intermittent  insanity — of  hereditary  succession? — 
Tes,  which  is  dreadful  to  contemplate. 

4523.  That  is  more  a  question  for  medical  evidence  ? 
—Tes. 

4524.  The  only  thing  is,  you  are  so  connected  with 
the  medical  world? — Tes.  I  know  of  marriages  that 
have  been  stopped  because  of  the  hereditary  taint  in 
one  of  the  parties. 

4525.  Then  the  next  point  you  make  is  about 
desertion  ? — Tes,  I  am  strongly  ui  favour  of  desertion 
being  a  ground  for  divorce  a  vinculo. 

4526.  Before  you  proceed ;  to  what  extent  have  you 
found  in  your  practice  that  men  and  women  are  deserted 
by  a  spouse  proceeding  oif  to  a  foreign  country  or  the 
colonies  ? — Oh !  a  great  many  cases. 

4527.  A  common  thing  ? — A  common  thing. 

4528.  At  present  the  party  left  behind  must  wait 
till  they  can  prove  adultery  ? — Tes,  in  the  case  of  the 
man 

4529.  Is  there  anything  in  your  experience  to  lead 
you  to  say  that  there  are  cases  in  which  they  cannot 
trace  them  ?  —  Not  in  the  cases  coming  before  me, 
because  the  cases  would  not  have  been  brought  if  they 
could  not  trace  them. 

4530.  Well,  you  think  there  is  enough  ground  for 
divorce  if  they  are  not  traced,  and  there  is  desertion  ? 
— I  have  known  many  cases  in  which  they  have  come 
to  know  what  their  rights  to  relief  were  because  they 
could  not  trace  them. 

4531.  Then  your  view  is  to  allow  that  as  ground  for 
divorce  independent  of  the  commission  of  the  act  of 
misconduct  ? — Tes,  that  would  be  so. 

4532.  "With  regard  to  time  ? — Well,  I  always  thought 
that  the  Scotch  period  of  four  years  was  one  that 
commended  itself  to  me. 

4533.  It  is  suggested  that,  if  that  were  allowed,  it 
might  open  the  door  to  further  collusion.  What  do 
you  say  to  that  ? — 1  do  not  think  so,  because  the  man 
does  not  go  away  knowing  that  he  may  have  an  order 
made  against  him  for  maintenance  and  will  be  deprived 
of  his  childi-en  merely  in  order  to  collude. 

4534.  Do  you  think  those  oases  oE  desertion  of 
which  we  are  speaking  are  cases  in  which  the  respondent 
is  acting  adversely  to  the  petitioner  ? — ^Ohiefly  for  his 
own  interest. 

4535.  Not  with  her  sanction  ?  —  Not  with  her 
sanction.     Generally  very  much  against  her  wish. 

4536.  Ton  say  youi'self  in  your  note,  the  members 
of  the  Bar  practising  chiefly  in  the  Divorce  Court  are 
not  unanimous  on  this  point  ? — Tes. 

4537.  But  some  are  in  favour  of  it,  and  some  are 
not,  1  suppose,  that  means  ? — Tes. 

4538.  And  you  are  strongly  in  favour  of  it  ? — Yery 
strongly. 

4539.  Do  you  consider  from  the  experience  you  have 
had  that  the  fact  of  not  being  able  to  get  a  decree  of 
divorce  on  the  ground  of  desertion  leads  or  does  not 
lead  to  immorality  ? — I  think  it  does. 

4540.  WiU  you  tell  us  how  you  think  that  operates  ? 
— Because  if  the  man  has  been  guilty  of  adultery  and 
the  wife  has  a  judicial  separation  against  him  for  that, 
he   is   himself   throvra   back   on   associating  with  the 


woman  with  whom  he  has  committed  adultery.  That 
is  one  case.  In  the  case  of  desertion,  if  he  is  deserted 
he  forms  another  home.  He  requires  somebody  to  look 
after  hira,  and  he  cannot  get  relief  except  a  judicial 
separation.  My  Lord,  I  can  remind  your  Lordihip  of 
a  case  that  happened  where  the  wife  went  away  to 
Dakota — your  Lordship  had  to  deal  with  it — the  vsdfe 
went  away  with  the  co-respondent  to  Dakota.  The 
husband  misconducted  himseK,  and  although  he  got 
relief  in  that  case,  it  was  held  he  ought  not  to  have 
got  relief. 

4541.  Was  that  on  intervejition  ? — No,  it  was  in  the 
Court  of  Appeal  on  settlements. 

4542.  Oh,  yes ;  that  is  a  well-known  case  ? — Tes. 
The  husband  was  a  devoted  husband,  and  never  would 
ha,ve  gone  away  if  he  had  not  been  deserted,  and  he 
misconducted  himseK  during  the  desertion.  If  the  law 
had  been  followed,  as  the  majority  of  judges  thought 
it  ought  to  have  been,  he  would  not  have  got  any  relief 
at  all. 

4543.  Just  to  identify  that  case ;  it  was  a  case 
before  Sir  Francis  Jeune  originally  ? — Tes. 

4544.  And  taken  to  the  Court  of  Appeal  ? — Tes,  on 
settlements. 

4545.  Now,  I  do  not  think  I  need  trouble  you  to 
detail  the  next  point  you  referred  to.  Mr.  Barnard 
referred  to  that  question  about  nullity  of  marriage 
between  an  English  woman  and  a  foreigner  P — Tes. 

4546.  Do  you  agree  with  him  ? — Tes,  Ogden  v. 
Ogden.  May  I  say  what  I  did  not  mention  here  on 
this  part  of  the  case — cruelty  alone.  It  has  never 
occurred  to  me  to  suggest  that  slight  acts  of  cruelty 
should  constitute  a  ground  for  divorce,  but  there  is  a 
certain  class  of  cruelty  which  strikes  me  as  eminently 
justifying  a  divorce. 

4547.  Alone  ? — Alone.  For  instance  when  a  man 
has  communicated  a  disease  to  his  wife,  in  the  very 
early  days  of  the  marriage,  which  he  conti-acted  before 
the  marriage.  I  have  had  cruelty  cases  of  that  kind — 
one  with  my  friend  Mr.  Isaacs,  which  he  would  re- 
member if  he  were  here.  In  that  case  we  were 
compelled  to  search  for  some  evidence  to  show  the 
husband  might  have  misconducted  himself  on  the 
honeymoon.  The  judge  accepted  the  suggestion  and 
she  got  relief.     It  was  a  very  bad  case. 

4548.  Let  me  see  if  I  have  got  what  you  are  con- 
veying. Do  you  mean  the  case  of  adulterous  inter- 
course ? — ^Not  adulterous  intercourse. 

4549.  Well,  intercourse  with  some  woman  before 
marriage  ? — Tes. 

4550.  And  a  disease  then  contracted  ? — Tes. 

4551.  And  communicated  after  marriage  P^Tes. 

4552.  That  would  at  present  be  a  ground  for  a 
judicial  separation  ? — Tes. 

4553.  On  the  ground  of  cr'uelty  after  marriage  P — 
Tes. 

4554.  But  no  ground  for  other  relief,  because  there 
was  no  adultery  after  marriage  P — Tes. 

4555.  That  is  a  class  of  case  you  would  extend  the 
relief  of  complete  divorce  to  P — Tes. 

4556.  Would  you  go  further  in  any  other  cases? 
Let  me  put  what  we  shaU  have  to  face  some  time 
or  other ;  cruelty  which  renders  life  practically  impos- 
sible?— Oh,  yes,  certainly  I  do,  and  there  is  ample 
warrant  for  it  in  other  countries,  although  not  in  this — 
ample. 

4557.  That  leads  me  to  ask  you  the  result  of  your 
experience,  or  rather  the  view  you  have  formed  from 
your  own  experience,  as  to  the  present  difference  between 
men  and  women  with  regard  to  adultery? — I  am 
strongly  in  favour  of  the  equality  of  the  sexes. 

4558.  Have  you  anything  to  say  about  the  husband 
not  being  divorced  for  one  act? — No,  I  have  not.  I 
think  the  wife,  if  she  desires  to  avail  herseM  of  the 
remedy,  should  be  entitled  to  take  it  just  as  the  man 
can.  I  put  it  in  this  way.  Should  an  innocent  wife  be 
tied  to  a  guilty  man  in  such  cu-oumstances,  because  if 
she  had  been  guilty  she  might  have  foisted  another 
man's  child  on  the  husband  ? 


4559. 


Tes. 


Tou   are  in   favour  of  absolute   equahtyp — 


4560.  Then  the  next  is  di-unkenness  ? — Tes. 
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4561.  Wliat  do  you  say  about  that? — I  say  that 
should  be  made  a  matrimonial  offence  as  much  as 
cruelty,  if  it  is  habitual  drunkenness. 

4562.  It  is  a  matrimonial  offence  under  the  Magis- 
trates' Act  ? — Tes. 

4563.  Tou  mean  more  than  that  ? — Tes  ;  that  it 
should  be  equivalent  to  cnielty  if  the  law  remains  as 
it  is. 

4564.  Is  your  view  that  where  a  judicial  separation 
can  be  obtained,  divorce  should  be  ? — Practically,  it  is. 

4565.  Then  I  should  like  to  ask  you  upon  that,  if 
a  suit  is  for  judicial  separation  on  grounds  such  as  to 
justify  divorce,  if  claimed,  would  you  allow  the  respon- 
dent to  demand  that  it  be  made  a  divorce  if  the  petitioner 
only  wished  to  get  a  judicial  sepai-ation? — No,  I  do 
not  think  so,  and  my  reason  is  this.  I  have  known 
cases,  hke  my  friend  referred  to  this  morning,  where 
the  wife  from  religious  and  conscientious  motives  only 
desires  a  judicial  separation.  They  have  come  to  me 
and  told  me  so.  When  it  has  been  pointed  out  to 
them  that  they  are  not  bound  to  marry  again,  that 
they  may  be  putting  the  man  they  have  lived  with  all 
these  years  in  an  invidious  position,  and  unable  to 
regularise  his  misconduct,  they  generally  relent. 

4566.  And  make  the  complete  claim  ? — Tes. 

4567.  Do  you  think  it  right  to  leave  that  to  the 
option  of  the  claimant  ? — ^I  do.  I  do  not  see  why  a 
man  should  be  at  liberty  to  dissolve  the  marriage  at 
his  own  sweet  will  after  misconducting  himself. 

4568.  The  only  reason  that  occurs  to  one  is  that  if 
one  is  to  try  and  diminish  immorality,  one  does  not  see 
how  that  is  effected  necessarily  by  separating  people 
without  a  complete  divorce  ? — I  quite  agree  ;  but  I  still 
retain  some  of  the  old  ideas  of  the  old  Ecclesiastical 
Court  on  that  point.  On  the  whole  I  am  in  favour 
of  them  i-ather  than  the  absolute  avoidance  of 
recrimination. 

4569.  Well,  on  recrimination ;  what  decision  have 
javi  been  led  to  arrive  at.^" — ^I  have  looked  into  the 
point  from  the  Scotch  point  of  view  and  other  countries' 
points  of  view,  and  I  stiU.  feel  that  i-eci-imination  is 
only  just ;  because  if  a  man  goes  into  court  and  says  : 
"  My  wife  has  misconducted  herself,"  and  succeeds  in 
estabhshing  that,  then  I  think  the  wife  should  have 
the  right  to  say :  "  Tou  did  the  same;  and  also  you  first 
"  loosened  my  moral  sense  with  regard  to  it." 

4570.  Tou  would  leave  them  where  they  were  ?— In 
that  way,  I  should. 

4571.  That  is  what  leads  me  to  ask  you,  is  that  an 
advantage  to.  either  them  or  the  country  ? — I  cannot 
say  that  it  is. 

4572.  Does  it  tend  to  induce  morality  ? — But  it  is 
rather  forcing  the  other  extreme,  forcing  them  to 
dissolving  marriage,  which  I  feel  the  State  should  do 
its  best  to  preserve,  except  for  certain  specified  grounds. 

4573.  Quite  true,  but  when  the  marriage  has  been 
in  fact,  as  a  practical  tie,  put  an  end  to  in  such  a  case 
as  that,  do  you  consider  it  would  still  be  an  advantage 
to  leave  it  as  a  legal  tie? — Oh,  I  think  so.  It  has 
worked  fairly  well  up  to  now  in  those  cases  where  a 
judicial  separation  has  been  asked  for,  because  of 
conscientious  scruples.  The  wife  has  the  children,  and 
she  makes  up  her  mind  that  she  will  retain  it. 

4574.  Mr.  Barnard  told  us  that  he  thought  the  law 
should  be  intei-preted  by  the  judges  in  such  a  way  as 
to  give  them  a  wider  discretion  ? — Tes. 

4575.  Have  you  anything  to  say  as  to  that? — I 
cannot  think  why  it  is,  except  that  the  judges  who  first 
introduced  these  interpretations  of  the  discretion 
granted  by  the  Act  were  so  imbued  with  the  old 
ecclesiastical  ideas  as  to  divorce  a  mensa  et  _  tm-o, 
where  reci-imination  was  an  absolute  bar,  if  established, 
and  I  think  they  went  further  than  it  was  intended  they 
should  do. 

4576.  Would  you  leave  the  judge  a  wider  discretion 
to  dissolve  the  tie? — I  would  seek  to  abrogate  the 
cases  that  tie  their  hands. 

4577.  Then  you  would  leave  it  to  their  discretion  ? 
—Tes. 

4578.  They  may  have  exercised  it  hitherto  in  such  a 
way  as  to  prevent  that  being  done  ? — ^Tes. 

(Sir  Lewis  Bibdin.)  That  is  the  same  view  as  Mr. 
Barnard  took. 


{Chairman.)  Tes. 

4579.  And  you  think  a  woman  who  is  not  a  party  to 
a  suit,  if  cliarged  with  adultery,  should  have  notice  ? — 
Tes. 

4580.  So  that  she  could  come  in  if  she  hked  P — Tes. 

4581.  And  you  also,  I  think,  agree  with  him  that 
there  should  be  wider  powers  to  the  court  as  to  pro- 
vision for  husbanil  and  wife  ? — Tes,  and  if  I  might 
suggest  it,  that  statute  of  1907  gives  a  wife  the  power 
to  come  to  the  court  if  the  means  of  the  husljand  are 
increased ;  so  the  coiu-t  should  have  power  to  diminish 
the  amount  payable  to  the  wife  in  certain  cases,  such  as 
where  the  wife  acquires  a  very  large  fortune.  It  would 
not  be  just  then  if  the  husband  were  deprived  of  his 
means  by  any  adverse  business  losses 

4582.  I  thought  that  Act  gives  power  to  lessen  the 
amoiuit  ? — No,  only  the  amount  payable,  but  there  is 
an  amount  sectu-ed  also.  The  order  may  be  twofold, 
and  he  may  have  parted  with  the  bulk  of  his  capital. 

4583.  Tou  mean  the  security  might  be  reduced 
also  ? — Tes,  that  is  so.  Then  with  regard  to  provision 
for  the  children.  My  Lord,  the  objection  to  that,  which 
was  pointed  out  to  me  by  my  friends  in  the  court,  was 
this  :  We  ai'e  pi-actically  making  a  will  for  the  man.  If 
he  is  ordered  to  secure  for  the  children  of  the  marriage 
in  the  case  of  divorce,  and  for  the  wife  in  a  case  of 
judicial  separation,  we  are  making  a  wUl  for  him,  and 
although  there  was  that  objection  taken,  my  own  view 
is  that  the  court  should  have  power  to  do  so,  and  for 
this  reason.  Where  there  is  a  judicial  separation — if 
there  is  to  be  one  in  future — the  husband  cuts  himseM 
off  by  his  own  act,  and  has  shown  that  he  does  not 
mean  to  live  with  the  family,  which  is  given  to  the 
wife's  custody  as  a  rule,  and  he  nxay  exercise  pressui-e 
upon  them  to  leave  the  wife  and  go  to  him  by  reason 
of  his  having  a  superior  fund  at  his  disposal ;  and  it 
seems  to  me  that  the  court  should  have  power  to  prevent 
such  an  injustice  as  that  to  the  wife. 

4584.  Then,  I  think,  you  also  suggest  the  court 
should  have  power  to  revise  original  orders  and  deeds 
and  instruments  executed  under  them  ? — Tes. 

4585.  At  present,  where  a  settlement  is  varied,  there 
is  no  power  to  touch  it  again  ? — That  is  so. 

4586.  Might  not  that  lead  to  difiiculty  if  applica- 
tions are  made  long  afterwards? — ^Not  on  change  of 
circumstances,  my  Lord. 

4587.  I  think  that  deals  with  all  you  have  men-, 
tioned  in  your  proof.  There  are  one  or  two  points  in 
addition  which  have  occuiTed  in  the  course  of  the 
examination  of  Mr.  Barnard.  One  is  that  case  which 
I  put  to  him  of  pregnancy  discovered  existing  at  the; 
time  of  a  marriage  ? — Tes. 

4588.  I  think  you  have  had  some  experience  in 
cases  of  that  kind  ? — ^Tes.  Well,  I  remember  a  very- 
well-known  case  of  Moss  v.  Moss,  which  was  the  most 
glaring  of  the  kind  that  ever  came  before  the  coiirt.. 
That  is  reported  in  1897  Probate,  page  263.  There 
the  husband  was  found  to  be  quite  innocent  of  any 
knowledge  that  his  wife  was  pregnant  at  the  time  he 
married  her ;  but  she  gave  birth  to  a  child  by  another 
man  within  a  month  of  the  man-iage,  and  he  went  to 
the  court  for  a  decree  of  nidlity  on  the  ground  of 
fraud.  He  was  unsuccessful  in  the  then  state  of  the 
law  and  the  present  state  of  the  law.  Nobody,  I 
think,  has  ever  questioned  Sir  Francis  Jeune's  law ; 
but  it  was  a  shocking  state  of  affairs,  and  there  is  no 
remedy  at  present  in  this  country. 

4589.  Would  your  remedy  be  a  power  to  decree 
nullity  ? — Certainly,  and  I  find  that  prevails  in  Prance, 
and  in  Prussia  and  in  Austria  also,  and  in  Austria 
the  law  is  that  the  woman  must  be  actually  pregnant 
at  the  date  of  the  marriage,  that  she  miist  be  pregnant 
by  a  man  other  than  her  husband,  and  it  must  be 
unknown  to  her  husband  at  the  time  of  the  marriage — 
those  three  conditions. 

4590.  That  would  seem  to  show  they  have  those 
oases  there.  Have  you  met  more  than  that  one  case  ? 
— ^Personally,  not ;  but  I  know  there  are  other  cases, 
because  men  have  told  me  about  them. 

4591.  I  see  you  have  studied  the  codes  abroad  a 
good  deal  ? — Well,  when  I  heard  I  ha,d  to  give  evidence  _ 
I  thought  it  as  weU  to  look  up  a  fe-.v  things. 
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4592.  Tour  point  is  that  that  particular  class  of 
case  should  he  annulled  ? — Yes. 

4593.  Have  you  looked  to  see  what  are  the  grounds 
of  annulment  in  Austria  or  other  countries  ? — Well, 
they  seem  to  be  in  Austria  by  statute,  I  gather,  and  it 
seems  to  be  on  the  ground  of  fraud  because  the  word 
"  concealed  "  is  mentioned. 

4594.  But  have  you  got  any  reference  that  will 
enable  us  to  look  at  it  ?  For  instance,  say,  in  Rome — 
the  grormds  of  annulment  that  are  acted  on  there  ? — 
Oh,  I  have  a  number  of  Roman  Catholic  grounds  of 
annulment. 

4595.  Where  do  you  take  that  from  ? — From  Geary, 
who  collected  them  with  great  assiduity  from  all  the 
books  he  could  get  hold  of. 

4596.  What  is  the  reference  to  it  ? — Geary  on 
Marriage. 

4597.  Can  you  give  a  reference  ? — Tea,  and  an 
exti-act,  too. 

4598.  An  extract  you  took  yourself  ? — Yes,  I  took  a 
copy  of  it.  ,  Fii-st  of  all  as  to  concealed  pregnancy. 
Your  Lordship  will  find  a  good  deal  about  that  in 
Frazer  on  Husband  and  Wife,  page  463. 

4599.  That  is  the  Scotch  book  ? — Yes,  but  I  cannot 
find  it  prevails  in  Scotland. 

4600.  Perhaps  Lord  Salvesen  will  tell  us  about 
that? — Yes.  Well,  there  are  14  grounds  of  nullity. 
First,  "  Mistake  in  person."  That  is  not  quahty  but 
person.  (2)  When  consent  to  marriage  is  obtained 
under  a  false  condition,  such  marriage  may  be  declared 
void.  (3}  A  solemn  vow  of  chastity  on  entering  a 
rehgious  order  annuls  any  subsequent  man-iage,  but  a 
simple  vow  of  chastity  does  not.  The  Pope  can  dispense 
with  either.  (4)  Consanguinity  up  to  fourth  degree. 
Spiritual  relationship  also  nullifies  marriage,  such  as 
Godparents.  (5)  Crimen.  Adultery  or  homicide  of  a 
spouse,  committed  by  conspiracy  against  a  former 
spouse,  prevents  any  valid  marriage  between  the 
criminals.  (6)  Mixed  marriages.  A  marriage  between 
a  person  baptised  and  an  unbeliever  unbaptised  is  void. 
(7)  Consent  and  force.  Marriage  brought  about  by 
duress  is  null  and  void.  (8)  Orders,  validity  assumed, 
annul  any  subsequent  marriage.  (9)  A  previous  tie, 
either  of  marriage  or  sponsaha,  creates  an  impediment. 
Must  be  a  clear  promise  and  re-promise.  (10)  Public 
honesty.  This  arises  from  previous  marriage  or  spon- 
salia  with  a  relation  of  either  party — and  the  instance 
of  Henry  YIH.  and  Catharine  of  Arragon  is  given  for 
that.  (11)  Affinity.  The  tie  between  persons  whose 
relations  have  had  sexual  intercourse,  even  without 
marriage.  (12)  Impotence.  (13)  Form  by  decree  of 
the  Council  of  Trent.  (14)  Abduction — raptus.  (15) 
Besides  the  above  the  Pope  has  power,  and  is  wont  of 
his  discretion  for  good  reasons  shown,  to  dispense  the 
parties  from  and  dissolve  a  marriage  which,  though 
valid,  has  never  been  consummated. 

4601.  Will  you  give  us  a  reference  to  the  page  in 
Geary,  where  we  can  see  that  ? — I  have  not  abstracted 
the  page,  but  I  can  give  you  the  quotation,  and  send 
you  the  reference. 

4602.  {Sir  Lewis  Dihdin.)  I  did  not  recognise  your 
reference  to  the  Council  of  Trent  ? — "  Form  by  decree 
of  the  Council  of  Trent."  I  do  not  quite  know  what  it 
refers  to  at  this  moment ;  I  cannot  remember. 

4603.  {The  Arclihinhop  of  York.)  Is  there  any 
European  country  where  all  these  gi-ounds  which 
involve  nullity  are  part  of  the  statute  law  of  the 
country  ? — 'So. 

4604.  That  is  the ?— The  law  of  the  Roman 

Church. 

4605.  {Chairman.)  Might  I  say  I  was  informed  that 
in  Austria  they  are  even  more  extensive  ;  but  that  is  a 
matter  we  must  verify  ? — I  can  tell  your  Lordship 
something  about  that,  because  I  have  abstracted  that 
from  the  code,  and  it  is  interesting. 

4606.  Prom  the  Austrian  code ? — Yes;  in  Austria, 
the  tie  of  a  valid  marriage  contracted  between  public 
persons  can  only  be  dissolved  by  the  death  of  one  of 
the  spouses.  The  tie  of  marriage  is  equally  indis- 
soluble when  even  only  one  of  the  parties  professed 
"  the  Catholic  reUgion  at  the  time  the  marriage  was 
"  concluded.  Section  115.  The  law  permits  those 
"  who  do  not  profess  the  Catholic  religion  to  demand, 


'  for  important  reasons,  the  dissolution  of  the  marriage 
'  according  to  their  conception  of  religion.  Such 
'  reasons  are  when  one  of  the  spouses  has  been 
'  guilty  of  adultery,  or  a  crime  which  has  produced  a 
'  sentence  of  at  least  five  years'  imprisoimient.  When 
'  one  of  the  spouses  has  wickedly  desei-ted  the  other, 
'  and  in  case  his  or  her  residence  is  unknown,  he  or 
'  she  has  not  appeared  in  consequence  of  a  pubhc 
'  judicial  summons  within  a  year ;  attempts  dangerous 
'  to  life  and  health ;  repeated  severe  iU-treatment,  or 
'  disinclination  not  to  be  sm-mounted,  on  account  of 
'  which  both  the  spouses  apply  for  the  dissolution  of  the 
'  marriage  ;  still,  in  the  latter  case,  the  dissolution  of 
'  the  maiTiage  is  not  to  be  granted  immediately,  but  first 
'  of  all  a  separation  a  inensa  et  toro  is  to  be  tried, 
'  and,  according  to  circumstances,  even  on  repeated 
'  occasions."  Then  "  The  law  permits  non-Cathohc 
'  spouses  to  apply  for  the  dissolution  for  the  reasons 
'  mentioned,  although  the  other  party  has  joined  the 
'  Catholic  religion." 

4607.  That  is  not  what  I  am  upon.  We  have  got 
the  Austrian  law  about  divorce,  and  what  you  are 
latterly  reading  is  divorce  between  non-CathoUcs  't — 
—Yes. 

4608.  Have  you  got  the  grounds  of  annulment 
amongst  Cathohos  in  Austria  ? — No,  except  that  what 
I  have  read  to  you  would  be  good  law  in  Austria — 
the  grounds  between  Austrian  subjects  who  are  both 
Roman  Catholics'. 

4609.  The  old  grounds  ? — Yes,  the  old  grounds  of 
the  Roman  Church. 

4610.  Can  you  tell  us  whether  that  appears  in  the 
book  you  have  referred  to  as  applicable  to  Austria  ? — ■ 
No,  but  I  have  no  doubt  that  is  so. 

4611.  {The  Archbishop  of  York.)  It  is  recognised  as 
part  of  the  common  law  of  Austria  ? — I  lake  it  to  be 
so  because  there  is  no  divorce  permitted  in  Austria  by 
reason  of  the  Church  ;  but  there  is  nullity. 

4612.  On  the  grounds  you  already  have  read  out? — 
Yes. 

{Chairman.)  Well,  that  is  the  end  of  youi-  proof. 
We  are  very  much  obliged  to  you. 

4613.  {Mr.  Spender.)  May  I  ask  you  about  custody 
and  maintenance  ?  You  say  those  are  too  important 
matters  to  hand  over  .  to  the  county  courts  ? — Well, 
I  think  that  with  regard  to  the  question  as  to  the 
custody  of  the  children ;  and  if  I  thought  they  could 
be  dealt  with  by  the  county  court  judges  one  of  my 
objections  would  be  removed. 

4614.  They  are  habitually  dealt  with  by  pohce 
magistrates  in  reference  to  separation  orders  ? — Yes, 
but  that  is  only  maintenance  in  eases  of  desertion  or 
cruelty. 

4615.  {Chairman.)  No,  there  is  a  special  section  of 
that  Act  of  1895  which  gives  the  magistrates  power  to 
make  orders  for  custody  of  the  children  ? — Yes,  custody 
of  the  children  and  maintenance  up  to  21.  a  week. 

4616.  {Mr.  Spender.)  Do  you  think,  in  the  case  of 
divorce,  those  questions  are  more  difficult  than  in 
separation  order  cases  ? — It  depends  on  what  jurisdiction 
you  would  confer  upon  the  county  coui-t — what  class  of 
people.  If  it  is  only  going  to  be  the  very  poorer  classes, 
that  olijection  goes. 

4617.  That  is  really  what  I  want  to  get  at,  because 
the  proposals  before  us  have  been  to  confine  those  cases 
to  the  poorer  classes  ? — Yes  ;  I  have  no  objection  then. 

4618.  Then  you  make  a  suggestion  as  to  a  possible 
alternative  tribunal,  You  say  special  commissioners. 
You  assume  in  that  that  the  commissioners  should 
travel — ha,ve  a  kind  of  circuit  ? — Yes,  I  do ;  that  just 
as  now  a  judge  of  assize  has  gentlemen  associated  with 
him  in  the  commission,  which,  in  case  of  his  illness  or 
inability  to  attend,  he  can  confer  power  upon  them,  so 
here  judges  in  London  might  have  commissioners 
coupled  with  them  to  take  the  work  in  case  they  were 
unable  to  go.     That  is  my  suggestion. 

4619.  I  see  you  do  not  offer  any  evidence  with 
regard  to  the  reporting  of  divorce  cases  ? — Yes,  I  have 
said  something  about  that. 

{Chairman.)  Yes,  that  was  dealt  with  while  you 
were  not  here. 

4620.  {The  Archbishop  of  York.)  I  am  sorry  I  did 
not  have  the  privilege  of  hearing  most  of  your  evidence, 
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Mr.  Pi-iestley,  but  from  what  I  have  heard  I  should  like 
to  ask  this.  With  regard  to  the  amendment  of  the 
present  law  of  divorce,  I  notice  you  do  not  suggest  that 
drunkenness — even  habitual  drunkenness — should  be 
ground  of  divorce,  but  only  evidence  of  cruelty  ? — I 
have  made  a  suggestion  in  regard  to  cruelty  being  a 
ground  of  divorce.  I  do  not  know  whether  you  heard 
it. 

4621.  Tes  ? — But  if  drunkenness  were  taken  as  an 
excessive  kind  of  cruelty,  and  was  exceedingly  bad,  I 
should  have  no  reason  to  withhold  a  divorce  from  a 
woman  in  such  a  case  as  that. 

•t622.  Would  you  extend  that  to  the  husband  of  a 
drunken  wife  ? — Yes,  if  it  is  very  bad — not  in  a  trivial 
case  ;  nothing  of  that  kind. 

4623.  Then  the  degree  would  have  to  be  left  entirely 
to  the  discretion  of  the  judge  F — I  think  so.  If  a 
husband  or  wife  asked  for  it,  they  would  have  to  make 
out  a  very  bad  case. 

4624.  Would  not  it  create  a  considerable  unsettle- 
ment  of  married  life  if  people  knew  they  could  obtain 
a  divorce  if  only  a  certain  degree  of  drunkenness  could 
be  proved  ? — I  do  not  think  it  would.  The  home  would 
be  so  unsettled  by  that  time  that  any  indication  of  the 
wife  or  husband  seeking  for  relief  to  the  full  extent 
would  not  unset tlft  it  more.  It  would  bring  it  to  a 
crisis,  and  if  a  judge  did  not  think  it  sufficient,  then 
it  would  be  a  warning  to   the   offender  to  mend  his 


4625.  Supposing  jurisdiction  in  divorce  were 
extended  to  a  very  large  niunber  of  judges,  would  not 
that  be  one  of  the  matters  in  which  there  might  arise 
a  very  considerable  variety  of  decision  ? — ^I  quite  agree 
it  would.  That  is  one  reason  why  I  am  in  favour 
of  not  conferring  jui-isdiotion  on  the  county  court 
judges. 

4626.  Then  supposing  that  not  only  were  there  a 
large  number  of  judges,  but  that  there  were  all  sorts 
of  varying  degrees  of  drunkenness,  which  might,  or 
might  not,  entitle  to  divorce.  Would  not  these  two 
things  together  be  a  great  unsettling  of  family  life  ? — 
Might  I  define  it  in  this  way :  That  if  it  malres  the 
domestic  life  absolutely  impossible.  That  is  the  only 
ground  on  which  I  would  dream  of  granting  it.  I  have 
no  desire  to  loosen  it,  but  it  is  only  if  the  position  is 
absolutely  intolerable. 

4627.  At  the  moment? — Oh,  and  for  some  time 
past,  just  as  in  cases  of  cruelty.  One  act  of  cruelty, 
unless  it  is  so  excessive  that  the  life  of  the  sufferer  is 
seen  to  be  in  danger,  and  that  she  ought  never  to  have 
to  undergo  such  a  thing  as  that  again,  is  not  a  groimd 
for  judicial  separation.     It  must  be  cumulative. 

4628.  May  I  put  it  this  way.  As  you  contemplate 
the  possibility  of  so  very  largely  increasing  the  grounds 
of  divorce,  and  as  these  grounds  of  divorce  in  each  case 
will  be  obviously  matters  of  degree,  it  is  very  difficult 
to  contemplate  extension  of  jurisdiction  over  a  large 
number  of  courts  ? — I  think  so.  I  think  it  ought  to 
be  confined  to  as  few  as  possible,  so  as  to  try  and  get 
at  some  sort  of  uniformity  such  as  we  have  now.  We 
can  advise  a  client  now,  but  we  could  not  if  we  had 
50  judges  with  50  different  views. 

4629.  Different  views  upon  these  suggested  qiiestions 
of  extension  ? — Yes. 

4630.  {Mrs.  Tennant.)  I  am  interested  in  your  view 
about  penal  servitude.  You  do  not  feel  at  aU  that  it 
is  taking  rather  a  hopeless  view  of  the  prison  system 
to  think  that  a  man  or  woman  may  have  received  no 
benefit  from  the  time  in  gaol?— Oh,  I  do  not  think 
so.  I  do  not  think  I  can  contemplate  anything  very 
much  more  awful  than  for  one  of  the  spouses  to  find 
the  other  has  been  guilty  of  such  a  crime  that  it  involves 
five  years'  penal  servitude,  and  I  think  she  ought  to  be 
the  person  to  te  consulted  and  considered  in  the  matter 
— or  he,  as  the  case  might  be,  rather  than  the  other 
party. 

4631.  Do  you  not  feel  it  is  possible  that  a  man  or  a 
woman  might  have  committed  a  bad  crime  in  circum- 
stances of  great  temptation,  and  might  have  been 
altered  by  the  time  in  prison  ? — Well,  I  do  not  think 
under  those  circumstances  that  the  judge  would  give 
five  years'  penal  servitude. 
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4632.  But  would  you  put  any  limit  upon  the  time 
within  whicha  man  or  awoman  might  applyf  or  a  divorce  ? 
We  wiU  say  within  the  first  year  perhaps.  The  prisoner 
might  not  have  been  amenable  to  the  influence  that 
has  been  brought  to  bear  upon  him  in  prison  the  first 
year,  but  in  two  or  three  years  he  might;  and  would 
not  it  be  rather  fearful  that  he  should  find  he  had  lost 
his  wife  when  he  came  out,  or  that  a  woman  had  lost 
her  husband  ? — -I  quite  feel  it  would  be  an  affliction  to 
him  perhaps,  but  I  think  he  ought  to  have  thought  of 
that  before.  I  am  thinking  more  of  the  innocent  party's 
interest  in  the  matter  than  of  his,  and  that  outweighs 
all  consideration  for  the  guilty  party.  The  innocent 
party  ought  to  have  the  opportunity  of  starting  a  fresh 
home  after  such  a  shock  as  that. 

4633.  I  suppose,  too,  yoii  are  trusting  to  the  fact 
that  everybody  would  not  take  advantage  of  it  ? — Oh, 
certainly. 

4634.  And  that  imprisonment  might  be  a  thing 
that  would  stimulate  the  faithfulness  of  the  husband  or 
the  wife? — ^Oertainly,  and  I  say  that  with  regard  to 
these  other  offences  too.  It  is  not  every  wife  who  has 
a  right  to  divorce  who  comes  and  asks  for  it. 

4635.  I  wanted  to  ask  you  on  that  point  whether 
it  had  not  come  within  youi-  experience  that  a  wife 
applying  for  a  divorce  had  forgiven  her  husband  before, 
even  though  she  has  the  aggravation  of  cruelty  or  deser- 
tion ? — Oh,  yes,  there  are  many  cases  of  condoned 
adultery. 

4636.  You  yourself  do  not  feel  anxious  that,  giving 
the  wife  a  discretionary  power,  would  necessarily  mean 
a  great  increase  in  the  number  of  suits  ? — No,  I 
think  those  cases  where  they  have  asked  for  judicial 
separation  have  been  chiefly  cases  where  they  could  not 
get  a  divorce. 

4637.  {The  Earl  of  Derby.)  Because  of  their  own 
fault  ? — No,  the  other  side's  fault,  and  many  deeds  are 
entered  into,  and  a  certain  amount  of  pressure  is 
brought  to  bear  on  the  parties  themselves  in  a  judicial 
separation  suit:  "What  is  the  good  of  fighting  out 
"  this  matter,  if  you  can  have  the  same  relief  by  a 
"  deed  of  separation  ?  " 

4638.  {Mrs.  Tennant.)  Then  I  want  to  ask  you  a 
question  on  a  matter  you  gave  some  emphasis  to : 
the  difficulty  counsel  would  have  in  giving  advice  if 
confronted  with  the  gi-eat  diversity  of  standards  there 
must  be  in  county  courts  ? — Yes. 

4639.  If  the  county  court  cases  were  limited  to 
csbsei  whei'e  the  income  was  very  small,  is  it  not  pro- 
bable that  the  party  in  the  suit  would  employ  local 
counsel  or  local  help  ? — Oh,  yes,  it  is  quite  possible. 

1640.  Then  in  that  case  there  would  not  be  that 
diffisulty.  I  mean  a  lawyer  in  Manchester  would  con- 
sider only  the  attitude  of  mind  with  regard  to  facts  of 
the  county  court  judge  in  Manchester  ? — Yes. 

4641.  He  would  not  have  to  advise  one  client  who 
wo  aid  be  appeahngiu  Manchester,  and  anotherwho  might 
be  appealing  in  Edmonton  ? — Oh,  I  quite  agree,  but 
there  is  something  in  this  :  that  counsel  or  solicitors 
who  have  had  a  great  deal  of  experience  in  these 
matters,  often  bring  the  parties  together  again  without 
rushing  into  court  at  all,  because  they  exerjise  such 
influence  as  they  have  to  put  an  end  to  the  disagree- 
ment, and  we  have  found  in  many  cases  that  the  judges 
call  counsel  together,  and  it  is  chiefly  because  they 
know  the  counsel,  and  know  their  views,  and  have  seen 
a  gi'eat  deal  of  them,  that  they  say :  "  Now,  cannot  this 
"  matter  be  dealt  with  without  going  through  it  and 
"  fighting  in  open  court  ?  "  Well,  I  foresee  a  certain 
amount  of  difficulty  in  that  with  a  very  busy  county 
court  judge. 

4642.  It  has  been  put  to  us  that  the  county  court 
judge  knowing  the  circumstances,  and  knowing  the 
district,  would  be  more  able  to  effect  reconciliation 
than  the  High  Court  judge  ? — I  do  not  see  that. 

4643.  We  have  not  had  it  put  before  us  yet  that 
the  counsel  themselves — I  think  it  is  the  first  time  we 

have  been   told  that — try  to  reconcile  the  parties  ? 

Well,  what  they  do  is  this.     They  see  their  client  with 
the  solicitor  and  they  tell  them  the  whole  of  the  case 
and  the  chances  they  have,  and  that  they  had  better  go 
and  think  it  over  if  they  have  not  a  clear  case,  or  a 
case  where  there  is  a  reasonable  chance  of  success.     I 
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am  not  sure  that  I  agree  with  the  judge  in  the  district 
knowing  "better  than  the  High  Court  judge. 

4644.  WeU,  they  might  have  m.ore  time  possibly  in 
some  cases  to  take  the  people  aside.  I  think  one  or 
two  county  court  judges  have  said  that  did  happen 
with  regard  to  other  cases.  Sometimes  they  are  con- 
sulted with  regard  to  the  expenditure  of  money  obtained 
in  workmen's  compensation  cases,  and  they  do  come 
into  rather  friendly  contact  with  the  suitors  ? — Well, 
if  they  have  time,  well  and  good.  If  not,  the  case  will 
have  to  be  gone  through,  because  a  case  can  be  gone 
through  more  rapidly  than  by  settling  sometimes. 
The  other  day  I  had  a  case  that  took  an  hour  and  a 
half.  It  came  to  an  end  because  the  judge  sent  for 
us,  and  the  parties  became  reconciled.  I  do  not  know, 
but  I  am  told  there  is  so  little  time,  and  how  would 
that  be  likely  if  it  takes  as  long  as  that  to  bring  the 
parties  to  a  reasonable  state  of  mind. 

4645.  I  suppose  all  questions  of  time  are  a  matter 
of  adjustment  ? — Yes. 

4646.  They  might  be  met  by  increasing  the  facilities 
in  the  county  court  ? — Tes. 

4647.  But  would  not  anything  that  pressed  hardly 
on  the  county  court  judge  press  still  more  hardly  on 
the  High  Court  judge,  or  on  the  Commissioners 
woi-king  under  them  ? — I  think  not,  because  they  have 
nothing  else  to  do. 

4648.  But  the  pi-esent  High  Court  judges  are  fairly 
well  occupied  ?  — "Well,  take  a  case  like  a  special  jury. 
We  have  had  two  cases  in  the  special  jury  list  recently. 
We  had  one  the  other  day — on  Tuesday  and  Wednesday 
last.  It  was  part  heard  on  the  Wednesday  morning, 
and  the  judge  sent  for  us  in  the  morning.  No  other 
case  was  in  the  paper  because  it  was  anticipated  that 
case  would  last  four  days,  and  it  came  to  an  end  that 
day.  The  judge  sent  for  us,  and  it  took  an  hour  and 
a  half  to  bring  them  to  reason — or  1  will  say  to 
reconcile  them.  To  bring  them  to  reason  is  rather  a 
big  word. 

4649.  But  if  there  were  10  cases  in  each  of  the 
55  county  courts,  and  they  were  all  brought  to  the 
High  Court  or  their  Commissioners,  it  would  mean 
550,  whereas  distributed  over  the  coimty  courts  it  is 
only  10  each  ? — WeU,  the  majority  of  those  500  would 
be  undefended. 

4660.  Then  they  would  not  take  up  much  time  in 
the  county  courts  ? — Oh,  I  do  not  know  that,  if  the 
judge  is  going  to  give  a  quarter  of  an  hour,  or  more, 
to  each,  as  he  ought  to  do. 

4651.  Would  the  county  coiu*t  judge  have  to  give 
more  time  than  the  High  Court  judge  to  the  undefended 
cases  ? — Certainly,  at  the  beginning. 

4652.  Until  he  has  experience  of-  that  class  of 
work  ? — Yes. 

4653.  {Sir  Lewis  liibdin.)  I  suppose  he  would  get 
his  experience  much  more  slowly  than  the  High  Coui-t 
judge,  because  he  would  have  so  many  fewer  divorce 
cases  than  the  High  Court  which  has  them  all  P — Yes, 
that  follows,  I  think. 

4654.  With  the  assistance  of  skilled  lawyers  ? — Yes. 
1  do  not  know  what  the  experience  of  the  judges  is,  but 
I  always  understood  they  did  value  the  services  of  the 
Bar  who  practise  in  that  coui-t. 

4655.  With  regard  to  the  publication  of  reports, 
you  have  said  it  is  a  very  difficult  matter,  and  no  doubt 
it  is.  The  grounds  that  are  urged  before  us  against 
publication  are  chiefly  the  ones  you  have  considered — 
the  question  of  its  being  demoralising  (we  shall  all 
agree  they  often  are) ;  and,  secondly,  the  difficulty  the 
witnesses  feel  sometimes  and  disincHnation  to  come 
because  they  do  not  like  to  appear  in  the  newspaper ; 
and,  thirdly,  we  had  a  great  deal  of  evidence  on  the 
way  the  newspaper  reports  were  used  for  blackmailing 
purposes.  Have  you  had  any  experience  of  that  kind  ? 
Have  you  heard  of  such  cases  ? — No,  not  in  the  way  of 
blackmail.  1  have  known  co-respondents  and  their 
sohcitors  ask  one  to  settle  it  out  of  court,  and  it  has 
been  done — money  has  been  paid  to  stifle  the  case, 
and  it  has  been  accepted.  I  can  remember  several 
cases  of  that  kind 

4656.  Which,  perhaps,  would  not  have  been  done 
if  it  had  not  been  for  the  newspaper  report  that  would 
certainly  follow  a  trial.     Is  that  what  you  mean .'' I 


do  ;  but  I  am  bound  to  say  that  the  party  who  wanted 
it  settled  was  guilty. 

4657.  WeU,  the  kind  of  case  that  was  put  to  us  was 
the  case  of  a  man  going  vrith  a  woman,  not  knowing 
she  was  married,  and  then  the  concealed  husband 
round  the  corner  f oUowing  him  home  and  saying : 
"  Now  I  am  going  for  a  divorce  unless  you  pay  up  "  ? — I 
have  only  known  one  of  those  cases. 

4658.  You  do  not  think  they  are  common  ? — No,  I 
do  not  think  it  is  vei'y  common. 

4659.  Do  you  think  it  would  answer  aU  the  purposes 
of  publication  if  the  result  only  of  divorce  cases  was 
allowed  to  be  published  ? — I  not  think  there  is  any 
particular  hai-m  in  that. 

4660.  I  do  not  mean  there  is  any  harm  in  it.  But 
would  that  be  adequate  for  the  purposes  of  publication  ? 
— Well,  what  I  have  in  my  mind  as  an  objection  to  aU 
that  is  this :  There  is  always  an  immense  amount  of 
talk  before  these  cases  come  into  court — an  immense 
amount  of  harm  is  done  to  one  or  other  of  the  parties 
by  gossip.  Unless  it  is  cleared  up  in  some  way  by  the 
finding  of  the  court,  and  the  evidence,  it  still  remaias 
and  the  mud  sticks,  and  it  is  a  cruel  thing  to  innocent 
people  that  that  shordd  remain  by  reason  of  some 
decree  being  pronounced  when  nobody  knows  anything 
about  the  circumstances. 

4661.  Would  not  that  be  obviated  by  the  publica- 
tion of  the  result  merely  ? — No,  it  might  not. 

4662.  I  suppose  one  of  the  hardships  of  reporting 
is  the  trouble  it  involves  in  the  case  of  a  witness  whose 
evidence  is  published  while  the  case  is  going  on, 
although  in  the  end  the  witness  may  be  entirely  free 
from  blame.  The  result  may  show  that  the  witness  is 
in  no  degree  to  blame,  but  in  the  meantime  he  may 
have  to  go  through  a  great  deal  of  trouble  and  anxiety  ? 
—Yes. 

4663.  Would  it  meet  that  difficulty  if  reports  of 
divorce  cases  were  prohibited  tUl  the  result  was  given, 
and  then  let  a  newspaper  report  appear  of  the  whole 
case  ? — It  would  be  valuable  for  this  reason  to  witnesses. 
A  witness  teUs  an  improbable  story  which  is  tme,  and 
people  say,  "  What  a  liar  !  "  and  if  that  gets  to  his  or 
her  ears,  as  it  is  bound  to  do,  it  wiU  shake  them,  and 
it  iujm-es  them  when  they  get  into  the  witness  box 
the  next  day. 

4664.  Then  if  what  is  suggested  as  to  the  results 
only  was  done,  it  might  prevent  that  kind  of  injm-y  ? — 
No ;  I  think  the  only  way  to  prevent  that  in  those 
circumstances  would  be  to  try  the  case  iii  camera. 

4665.  I  wanted  to  ask  you  about  your  proposed 
extension  of  the  grounds  of  divorce.  I  think  you  told 
the  Archbishop  of  York  that  you  did  regard  as  of  great 
importance  the  sanctity  of  the  man-iage  tie,  I  mean 
the  maintenance  of  a  high  condition  of  public  opinion 
as  to  the  maintenance  of  the  mamage  tie  ? — Certainly, 
very. 

4666.  Do  you  regard  that  as  important  for  the 
welfare  of  the  State  ? — I  do. 

4667.  Now  the  particular  cases  you  have  dealt  with; 
some  of  them  are  very  hard  cases  indeed,  but  they  are 
all  cases  of  individual  hardship.  Hardship  in  particular 
cases  are  they  not ;  cases  like  the  woman  whose  husband 
gets  10  years  penal  servitude  and  so  on  ? — Yes. 

4668.  In  regarding  the  whole  question,  do  not  you 
think  you  must  strike  a  balance  between  the  two  views 
—justice  in  the  particular  case,  and  the  general  efiect 
of  the  alteration  of  the  law  upon  pubUc  opinion?— 
Yes,  but  I  think  pubUc  opinion  on  the  whole  has  been 
in  favour  of  those  for  a  very  long  time— on  the  whole. 

4669.  And  yon  consider  in  your  view  tha,t  you  have 
given  due  regard  to  both  sides  of  the  matter  I  have 
indicated?— Oh,  I  do,  because  I  do  not  think  the  people 
who  have  this  right  wiU  be  in  a  huiTy  to  avaU  them- 
selves of  it  except  in  cases  of  great  need. 

4670.  But  is  it  not  possible  by  enlarging  the  grounds 
of  divorce  to  make  marriage  as  a  whole  in  the  pubhc 
mind  loom  as  less  permanent,  and  a  less  sacred  tie 
than  it  does  at  present  ?— That  I  cannot  say. 

4671.  Is  not  that  one  point  of  view  from  which  the 
matter  ought  to  be  looked  at  ?— It  is  a  point  of  view 
from  which  some  people  may  look  at  it,  but  I  do  not 
know  that  the  majority  do. 
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4672.  But  do  you  think  riglitly  or  wrongly? — Oh, 
I  think  wrongly,  because  I  do  not  think  that  those 
who  hare  any  regard  for  the  marriage  tie  will  seek  to 
make  it  less  earnest  than  it  is  at  present  for  those 
reasons. 

4673.  Now  in  reference  to  the  religious  aspect  of  the 
matter.  In  your  view  does  that  come  in  at  all  in 
connection  with  your  suggestions? — Oh,  yes.  With 
regard  to  desertion,  it  is  held  I  gather  in  Scotland  that 
that  is  warranted  by  something  in  the  Scriptures,  I 
thiak  it  is  put  by  Eraser,  page  1207  :  "  The  ground  for 
"  holding  malicious  desertion  as  a  ground  for  divorce 
"  is  traced  to  apostolic  sanction." 

4674.  He  says  he  does  not  think  much  of  that  argu- 
ment, does  he  not? — But,  curiously  enough,  Mr.  Glad- 
stone did. 

4675.  But  Mr.  Eraser  says  that  I  think  ?^No,  I 
think  not.  He  says,  "  Ajid  there  can  be  no  doubt  that 
"  malicious  desertion  is  as  grievous  a  violation  of  the 
■'  conjugal  vow  as  adultery,  and  in  expedience  and 
"  justice  ought  to  be  visited  with  equal  punishment 
"  equally  heavy  with  that  meted  out  to  adultery.' 
That  is  what  he  says. 

4676.  I  think  Mr.  Eraser  is  dealing  rather  with  his 
view  of  the  general  aspect  of  it  than  with  regard  to  any 
religious  teaching.  I  did  not  want  to  iavite  you  into  a 
theological  discussion,  but  I  wanted  to  know  if  yotir 
view  was  in  harmony  with  the  teaching  of  the  New 
Testament,  or  if  the  New  Testament  in  this  context 
does  not  apply  or  is  irrelevant  or  what  ? — Well,  one's 
teachers  differ  so  mvich  upon  the  matter.  I  have  been 
reading  Gladstone  most  carefully  upon  the  Act  of  1857, 
and  I  find  he  says  that  even  for  adultery  there  should 
be  no  divorce ;  and  it  is  on  the  interpretation  of  the 
Greek  that  he  puts  it. 

4677.  Then  in  view  of  the  difference  of  opinion 
amongst  different  religious  teachers,  you  throw  that 
aside  as  out  of  it  altogether  ? — No,  I  do  not  throw 
religious  teaching  out  of  it  at  all.  I  import  into  it  for 
adultery  and  desertion,  according  to  the  information 
T  can  get  on  those  points. 

4678  So,  in  your  view,  it  is  consistent  with  religious 
teaching? — ^As  far  as  1  am  competent  to  be  a  judge 
of  it. 

(Sir  Lewis  Vibdin.)  I  only  wanted  the  attitude  of 
your  mind. 

4679.  {The  Archbishop  of  Yorlc.)  Ajid  insanity,  Mr. 
Priestley? — I  have  not  considered  that  from  the 
religious  point  of  view  at  all,  because  I  do  not  find 
anything  on  it  at  all. 

4680.  [Sir  Lewis  Dibdin.)  I  wanted  you  to  apply 
your  mind  a  little  to  insanity.  Eirst  of  all  to  penal 
sei-vitude  for  a  long  term.  Ton  have  told  Mrs.  Tennant 
your  view  of  that,  but  I  think  you  have  in  your  mind, 
from  your  answer  to  her,  crimes  of  great  magnitude 
and  great  depravity.  Now,  take  a  case  which  you 
know  has  often  happened.  A  bad  case  of  manslaughter ; 
sudden  anger  ;  something  which,  though  very  wicked, 
does  not  go  to  the  permanent  abasement  of  character. 
Would  you  say  there  that  it  was  not  adding  an  element 
of  hopelessness  altogether  to  the  sentence,  if  when  a 
man  got  penal  servitude  it  carries  with  it  the  con- 
sciousness that  his  wife  can  throw  him  off  if  she  likes  ? 

I  think  he  should  have  taken  it  all  into  consideration 

just  as  much  as  the  possibility  that  he  might  get  a 
sentence  for  his  crime.  I  look  at  it  from  this  point  of 
view :  that  when  he  commits  a  crime  like  that,  and  goes 
to  prison,  he  has  practically  deserted  his  wife. 

4681.  Would  you  enlarge  on  that.  I  do  not  f  oUow  it  ? 
— He  has  practically  put  himseK  away  from  her  just  as 
much  as  if  he  ran  away  from  her. 

4682.  He  has  done  something  which  has  rendered 
his  marriage  life  impossible  for  the  time  ? — Out  of  the 
question. 

4683.  And  do  you  think  it  would  be  right  to  put 
this  potential  divorce  upon  him  too  ? — I  am  not  looking 
at  it  from  his  point  of  view,  but  from  hers. 

4684.  Tes,  but  I  suppose  you  will  agree  that  his 
side  must  be  looked  at  from  some  points  of  view  ? — I 
do  ;  but  if  the  judge  knows  that,  he  may  take  it  into 
consideration  in  sentencing  him. 

4685.  1  agree.  Do  not  you  think,  just  as  in  the 
old  days  for  sheep  stealing,  that  the  judge  would  be 


iniluenced  to  give  less  than  he  should  have  given,  so 
that  the  man  shall  not  have  this  additional  penalty  ? — 
Then  he  woidd  not  be  exercising  the  proper  functions 
of  a  judge. 

4686.  That  is  what  happened  in  the  old  days  when 
people  were  hanged  for  sheep  stealing  ? — I  am  not 
aware  what  happened. 

4687.  Now  the  case  of  permanent  insanity.  Ton 
think  that  ought  to  be  treated  as  a  ground  for  divorce, 
but  not  a  case  as  1  understand  of  intermittent  insanity  ? 
— No,  it  never  occurred  to  me  to  suggest  it. 

4688.  And  yet  I  suppose  the  danger  of  bringing 
children  into  the  woi-ld,  who  might  have  the  same  taint 
of  insanity,  is  much  greater  in  the  second  case  than  in 
the  first  case  ? — Tes,  it  is,  but  the  wife  has  it  in  her 
power  to  a  certain  extent  there,  because  she  can  refuse 
to  allow  any  marital  intercourse. 

4689.  While  living  with  her  husband  she  can  refuse 
conjugal  intercourse  ? — ^The  law  can  only  at  present 
order  him  to  return  to  her  house  and  her  to  take  him, 
but  it  cannot  make  them  do  anything  more. 

4690.  Do  you  think  that  is  really  a  safeguard  from 
such  children  being  bom  ? — It  ought  to  be. 

4691.  A  woman  having  knowledge  that  her  husband 
is  liable  to  outbreaks  of  insanity  ? — If  she  is  a  sensible 
woman. 

4692.  Do  you  think  practically  it  would  have  the 
effect  you  suggest  ? — I  think  certainly  it  woxild,  if  they 
ever  thought  about  it  at  all. 

4693.  Now,  what  do  you  say  about  the  case  of 
hopeless  paralysis  when  a  man  is  a  living  mummy. 
Unhappily  there  are  such  cases.  Ought  that  to  be  a 
case  for  divorce  ? — It  depends  whether  it  has  affected 
the  brain  or  not. 

4694.  No,  I  am  taking  the  case  of  simple  paralysis  ? 
— Oh,  I  did  not  say  anything  short  of  insanity. 

4695.  I  know  you  did  not.  I  want  your  opinio! 
now  ? — Oh,  I  beg  your  pardon.  I  have  never  thought 
about  it.  I  do  not  .think  so.  I  think  that  is  a  matter 
of  ill-health  which  was  one  of  the  matters  for  which 
marriage  was  ordained. 

4626.  Taking  it  for  good  and  for  bad  ? — Tes,  in 
sickness  and  in  health. 

4697.  But  let  me  point  out  that  the  pm-poses  of 
marriage  are  as  absolutely  inipossible  in  that  case  as  in 
cases  of  permanent  insanity,  are  they  not  ? — 1  do  not 
know.  They  can  be  as  much  together  in  mind  as  evei 
they  were  before,  and  it  must  not  be  supposed  that 
married  people  are  always  going  to  be  married  only  for 
one  thing. 

4698.  Now,  with  regard  to  desertion.  As  I  gather 
you  are  not  in  favour  of  divorce,  as  I  understand  some 
witnesses  are,  on  the  ground  of  mutual  consent  ? — 
Oh,  no. 

4699.  Of  course  I  follow  you  are  very  far  from 
that,  but  if  you  allow  divorce  for  desei-tion,  surely  you 
put  it  in  the  power  of  man  and  wife  at  any  time  to 
bring  about  a  divorce  by  just  arranging  for  one  party 
to  go  ? — Tes,  but  they  wiU  not  do  it  is  my  experience 
if  there  is  any  affection  between  them — no  more  in 
that  case  than  they  did  before.  If  a  man  deserts  his 
wife  now  because  he  has  other  objects  in  view,  he  is 
tired  of  her. 

4700.  But  supposing  there  is  no  affection  between 
them,  then  if  he  deserts,  her  it  is  not  at  her  request  ? — ■ 
She  will  have  to  do  in  future  exactly  as  she  does  now. 
In  theory  and  in  practice  desertion  is  one  spouse 
leaving  the  other  against  the  wish  of  the  deserted 
spouse. 

4701.  I  did  not  think  you  limited  desertion  to  that. 
I  am  supposing  a  man  and  wife  got  quite  tired  of  one 
another,  and  it  is  arranged  that  the  man  goes  ;  goes 
for  good  and  all :  "  Now  I  will  go,  and  at  the  end  of 
two  years  you  will  get  a  divorce  "  ? — But,  sir,  that  would 
not  be  desertion. 

4702.  It  would  not?— No. 

4703.  Not  in  your  view  ?  —  Not  in  our  court. 
Desertion  is  wilfully  absenting  of  the  one  spouse 
against  the  wish  of  the  other,  and  at  all  times  during 
the  two  years  the  one  must  have  been  prepared  to  take 
the  other  back. 

4704.  If  I  may  say  so  I  think  this  is  very  important . 
Then  your  view  of  the  extension  of  the  grounds  of 
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Hvfoi'ce  on  the  ground  of  desertion  only  extends  to 
cases  where  one  party  is  left  without  any  arrangement 
with  the  other  side  at  all? — Absolutely.  I  want  it 
strictly  defined,  and  that  is  why  I  say  desertion  has  as 
niTich  law  in  it  as  fact,  because  it  has  been  laid  down 
in  very  narrow  limits. 

4705.  Then  you  would  retain  that  ? — Tes. 

4706.  With  regard  to  the  grounds  of  nullity  in  the 
Roman  Church  which  you  read  out  as  existing  in 
Austria ;  although  there  are  a  great  many  of  them 
they  come  only  under  one  or  two  heads,  do  they  not  ? 
— Oh,  I  do  not  know  that.  I  think  there  are  a  good 
many  refinements. 

4707.  Hare  you  gone  into  them? — No,  not  very 
closely. 

4708.  I  suggest  to  you  they  are  different  sub- 
divisions of  very  much  the  same  grounds  of  nullity  as 
we  have  in  England  ? — Oh,  really. 

(Sir  Lewis  Bihdin.)  I  will  not  follow  it  np. 

(Chairman.)  There  are  only  two  grounds  in  Eng- 
land ;  impotence  or  previous  man-iage. 

(Sir  Lewis  Dibdin.)  Or  want  of  identity  of  the 
people  married. 

(Witness.)  And  want  of  consent;  fraud  and  duress. 

(Chairman.)  That  is  no  mamage. 

4709.  (Judge  Tindal  AtTiinson.)  1  believe  you  admit 
there  is  some  remedy  required  for  the  poorer  classes 
of  the  commimity  ? — I  gather  that  from  the  delay  in 
certain  of  my  own  cases. 

4710.  Not  only  from  delay,  but  from  expense  ? — Tes, 
chiefly  fi-om  the  court  fees. 

4711.  Are  not  the  greater  expenses  those  of  bringing 
the  parties  and  the  witnesses  from  long  distances  up  to 
London  ? — I  do  not  think  so,  for  this  reason.  1  cannot 
believe  that  in  a  very  simple  undefended  case  the  costs 
can  come  to  anything  like  40Z.  to  45L,  because  it  is 
generally  supposed  that  the  counsel's  fees  are  the 
biggest  item,  but  you  remember  in  many  cases  two 
and  one  is  the  ordinary  fee  of  the  counsel,  and  perhaps 
a  fee  for  settlement  of  petition.  That  does  not  take 
a  large  slice  out  of  402.  or  45L  The  coui-t  fees  are 
about  7Z.,  and  sometimes  it  only  takes  two  witnesses 
to  prove  a  case. 

4712.  But  if  you  are  bringing  them  from  Cornwall 
or  Northumberland  ? — It  comes  to  only  about  6L 

4713.  And  an  income  of  25s.  a  week,  and  they  have 
to  bring  two  witnesses  ;  is  not  that  impossible  ? — I  do 
not  think  it  is  impossible,  because  in  many  of  the 
cases  I  have  had  they  have  managed  to  do  it  either  by 
getting  their  friends  to  help  them  or  saving  up. 

4714.  But  you  do  not  know  how  many  have  not 
been  able  to  do  it  ? — Of  course  not. 

4715.  Then  assuming  there  is  a  necessity  for  the 
poorer  people  to  have  local  courts,  your  view  is  that 
that  work  can  be  done  by  special  Commissioners  f — 
Tes. 

4716.  Have  you  considered  if  the  special  Commis- 
sioners have  to  travel  in  every  county  all  over  the 
kingdom  to  what  towns  they  would  hare  to  go,  and 
how  long  they  would  he  away  ?^— I  have  not  considered 
it,  but  I  do  not  think  it  would  be  very  difficult. 

4717.  One  word  in  reference  to  the  county  courts. 
County  court  judges  are  brought  into  close  contact 
with  the  people  who  appear  before  them  ? — Tes. 

4718.  Do  not  you  think  they  can  and  do  in  a  gi-eat 
■Dumber  of  cases  bring  about  reconciliation  between  the 
parties  in  regard  to  their  disputes  ? — Possibly. 

4719.  And  they  could  equally  do  that  conciliation 
in  the  cases  of  divorce  ? — They  could  if  they  could  give 
the  time  to  it. 

4720.  Now,  about  the  time.  I  suppose  you  will 
admit  the  giving  of  time  is  a  mere  question  of  re- 
aiTangement  of  the  machinery  of  the  coiu-ts  ? — Oh,  yes. 


4721.  And  as  the  Lord  Chancellor  can  appoint  60 
judges,  and  has  only  appointed  55,  in  that  way  any 
want  could  be  remedied  ? — Only  to  the  extent  of  5, 

4722.  Five  would  make  a  great  deal  of  difference, 
because  your  two  Commissioners  have  to  do  all  this 
work,  and  five  extra  judges  could  do  it  easily  enough  'i 
■ — If  they  are  to  go  on  circuit,  yes. 

4723.  Travelling  about  and  assisting  the  other 
judges.  Now,  I  wiU  leave  that.  Then,  you  say,  if 
both  parties  are  guilty,  there  should  be  no  remedy  in 
the  Divorce  Court  to  a  guilty  party.  That  is  your 
view  ? — It  is. 

4724.  Except  in  extreme  cases  ? — Tes. 

4725.  Suppose  a  husband  leaves  the  wife  and  lives 
with  another  woman,  and  the  wife  lives  with  another 
man  separately,  is  it  not  in  the  interests  of  the  com- 
munity that  those  people  should  be  divorced  and  have 
an  opportunity  of  re-man-ying,  particularly  having 
reference  to  the  fact  that  the  adulterous  connection  of 
the  two  may  bring  into  existence  a  certain  number  of 
illegitimate  children  ? — That  is  where  opinions  differ 
so  largely.  I  quite  recognise  that  is  the  view  in 
Scotland,  and  recrimiuation  is  not  permitted  there ; 
and  it  is  for  that  very  same  reason  ;  but  it  strikes  me 
as  a  great  injustice  to  a  woman  to  be  divorced  when 
her  husband's  adultery  has  probably  caused  her  to  do 
the  same,  and  that  has  to  be  set  against  the  other 
inconvenience. 

4726.  But  what  good  can  exist  by  keeping  the 
maniage  ? — I  do  not  think  any  good  comes  from  it  at  all, 
but  it  seems  unjust  that  the  woman  should  be  stamped 
as  the  guilty  party,  without  the  other  being  stamped 
as  the  same. 

4727.  It  comes  as  an  injustice  ? — To  the  wife  who 
has  been  brought  down  to  this,  if  she  is  the  divorced 
party. 

4728.  (Chairman.)  Just  two  or  three  questions 
suggested  by  your  answers.  In  answer  to  Mr.  Spender, 
you  referred  to  there  being  no  objection  to  the  county 
court  jurisdiction,  if  it  were  confined  to  poor  cases  ?— 
No,  to  the  machinery  of  the  county  com-t.  That  is 
with  regard  to  maintenance  and  alimony,  and  so  on. 

4729.  Ton  did  not  apply  that  to  the  trial?— No, 
I  did  not. 

4730.  "With  regard  to  the  trial,  a  good  deal  of  your 
points  in  answer  to  some  of  the  Commissioners,  was  as 
to  the  danger  of  different  views  at  different  coui-ts? 
—Tes. 

4731.  I  daresay  you  heard  the  suggestions  I  put  to 
Mr.  Barnard.     Are  not  those  aU  questions  of  fact  that 

.  have    to   be    determined,    except   possibly  the   way  in 
which  cruelty  is  to  be  looked  at  ?— And  desertion. 

4732.  But  if  those  two  cases  were  clearly  defined 
m  the  statute  ? — I  know  they  are  questions  of  fact, 
but  if  you.  are  going  to  give  them  a  jiuy  when  they 
want  it,  the  objection  is  very  largely  got  rid  of,  but  : 
it  is  to  be  forced  before  one  man  alone,  then  I  am 
strongly  against  it. 

4733.  One  other  matter.  Ton  said  you  have  known 
cases  m  which  a  wife  has  forgiven  the  husband  many 
times  ? — Tes. 

4734.  Do  you  know  the  converse  case  ?— Where  the 
husband  has  forgiven  the  wife  ? 

4735.  Tes  ? — Oh,  yes,  many. 

4736.  Many  ? — Many  times. 

4737.  Some  one  suggested  it  was  not  so  likely  ?— 
Oh,  it  IS.  ■' 

4738.  Both  for  adultery  and  other  offences  ?— The 
wite  lorgivmg  the  husband  other  offences. 

4739.  And  the  husband  forgiving  the  wife?— For 
adultery,  yes. 

(Chairman.)  We  are  aU  very  much  obliged  to  you, 
Mr.  Priestley,  for  your  evidence. 
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The  following  is  a  specimen  list  of  charges  put  in  and  refen-ed  to  by  the  witness  :— 

Fees 

Item. 

Undefended. 

Defended, 

Common 

Jury. 

£    s. 

d. 

£ 

s. 

d. 

£    i. 

d. 

riling  petition               -               ..... 

0     2 

6 

0 

2 

6 

0     2 

6 

„     affidavit,  verifying            ..... 

0     2 

6 

0 

2 

6 

0     2 

6 

Issuing  citation            .               ..... 

ro    5 

0 

0 

5 

0 

0     5 

0 

Office  copy  petition  (6d.  per  folio),  usually  folios  6*     - 

0    3 

0 

0 

3 

0 

0     3 

0 

Sealing                ....... 

•  0    5 

0 

0 

5 

0 

0    5 

0 

Collating            ....... 

J)     2 

6 

0 

2 

6 

0     2 

6 

(The  four  foregoing  fees  are  duplicated  in  the  case  of  each 

co-respondent  who  has  to  be  served.) 

(Take  as  usual  one  co-respondent) 

0  15 

6 

0 

15 

6 

0  15 

6 

Returning  citation  (2)                 ..... 

0    5 

0 

0 

5 

0 

0     5 

0 

Entering  appearances  (respondent  and  co-respondent)              -  . 

— 

0 

4 

0 

0    4 

0 

Searching  appearance    ..--.. 

0    1 

0 

0 

1 

0 

0    1 

0 

Filing  affidavits  of  service  (respondent  and  co-respondent) 

0     5 

0 

— 

— 

Summons  for  time  to  file  answer           .... 

— 

0 

3 

0 

0     3 

0 

Order  thereon    --.--.. 

— 

0 

5 

0 

0    5 

0 

Filing  a-nswer  (respondent  and  co-respondent) 

— 

0 

6 

0 

0     5 

0 

Filing  affidavit  of  search  and  no  appearance     - 

0     2 

6 

— 

— 

Searching  minutes         ...... 

0     2 

6 

— 

— 

Setting  down  for  trial  and  for  decree 

3    0 

0 

3 

0 

0 

3     0 

0 

Filing  i-egistrar's  certificate       ..... 

0     2 

6 

0 

2 

6 

0     2 

6 

Filing  notice  of  setting  down   -             -             .             -             - 

— 

0 

O 

6 

0     2 

6 

Filing  draft  questions  for  the  jury        .... 

— 



0     2 

6 

Settling                     do.                ..... 

— 



0  10 

0 

Filing  wife's  cost  for  taxation                 .... 

0     2 

61 

0 

O 

6 

0     2 

6 

Taxing  fees  (Is.  every  '21.  aUowed),  say 

1     5 

0 

1 

15 

0 

1  15 

0 

Reference  to  Registrar  to  settle  seouiity  for  wife's  cost  of 

0  10 

0 

0 

10 

0 

0  10 

0 

trial. 

■ 

Order  for  payment  of  costs       ..... 

0     5 

0 

0 

5 

0 

0     5 

0 

Order  for  further  security          ..... 

0     5 

0^ 

0 

5 

0 

0    5 

0 

Subpcena  (5s.  for  every  three  witnesses) 

0    6 

0 

0 

10 

0 

0  10 

0 

Decree  absolute  : 

Searching  appearance  book  and  minutes  for  intervention     - 

0    3 

6 

0 

3 

6 

0    3 

6 

Setting  dofv-n  motion               ..... 

0  10 

0 

0 

10 

0 

0  10 

0 

Where  there  is  a  co-respondent 

9     0 

6 

10 

5 

0 

10  17 

6 

Where  not           ....               Deduct 

2     7 

6 

— 

— 

6  13 

0 

— 

— 

*  Have  only  one  sealed  copy  petition  and  serve  plain  copy,  producing  original  like  writ  now. 

Note. — The  above  are  the  nsual  fees  payable  in  cases  where  there  are  complications  or  anything  requiring  interlocutor}' 
applications.  In  any  such  cases  the  fees  of  3.s.  and  os.  have  to  be  paid  for  eai;h  summons  and  order,  aiid  10,s.  and  5s.  for  each 
motion,  besides  2s.  Hd.  for  every  affidavit  or  other  document  filed  on  either  side.  In  many  cases,  for  instance,  applications  for 
leave  to  dispense  with  co-respondent,  or  to  effect  substituted  service,  would  increase  the  fees  by  26s.  or  more,  and  if 
advertisements  ordered,  the  fees  would  be  increased  by  a  further  11. 


Mr.  Charles  Johnstone  Willock  called  and  examined. 


4740.  (Chairman.)  Ton  are  a  member  of  the  Junior 
Bar,  but  you  have  a  large  number  of  years  experience 
in  the  Divorce  Court  ? — Yes. 

4741.  And  Probate  Court  ? — Tes. 

4742.  You  have  heard  Mr.  Priestley's  evidence  ? — 

Yes. 

4743.  I  have  read  your  proof.  Having  heard  his 
evidence,  are  you  in  the  main  in  accord  with  him  ? — I 
am  in  the  main. 

4744.  Would  you  point  out  very  shortly  if  there  is 
any  point  on  which  you  wish  to  express  a  different 
f{Qyf  p — I  do  not  know  quite  so  much  as  to  different 
views,  as  perhaps  giving  other  arguments  in  favour  of 
what  has  been  said.  You  have  asked  once  or  twice 
why  it  was  thought  so  necessary  to  have  uniformity  of 
practice  before  county  court  judges,  and  have  been 
given  the  answer  that  the  county  court  judges  are 
so  much  more  numerous  than  the  judges  of  the 
High  Court.  I  take  it  it  is  chiefly  undefended  cases 
that  are  to  be  tried  before  county  court  judges.  To 
my  mind,  the  undefended  case  is  not  the  simple  case 
the   Commissioners   have   taken  it   to  be.     There  are 

3720. 


questions  of  delay,  and  connivance  and  collusion,  and 
conduct  conducing,  and  the  very  important  question  of 
domicil  that  every  judge  who  is  trying  a  defended  or 
undefended  case  must  inquire  into — much  more  in 
undefended  cases  because  there  is  nobody  to  bring  it 
out  on  the  other  side.  In  defended  cases  there  is  an 
act  on  petition,  and  a  separate  issue  tried  beforehand 
very  often. 

4745.  Do  you  anticipate  much  difficulty  with  regard 
to  that  amongst  the  working  classes  ? — Yes  ;  my  know- 
ledge of  the  matter  is  that  there  are  an  enormous 
number  of  foreigners  amongst  the  working  classes 
especially  in  the  east  end  of  London,  but  perhaps  those 
would  be  tried  in  the  High  Court ;  but  in  the  ports  of 
England  there  are  an  enormous  number  of  foreigners. 

4746.  In  separation  order  cases  the  question  of 
domicil  does  not  arise  ? — No,  they  came  under  the 
jurisdiction  of  the  bishop  in  the  old  ecclesiastical  days. 
It  only  arises  on  a  question  of  divorce. 

4747.  But  the  difficulty  is  met  in  practice  by  an 
affidavit  as  to  the  verification  of  domicil  T — Yes,  but  I 
mean  the  issue  that  has  to  be  tried. 
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4748.  In  an  undefended  case  there  is  no  opportunity 
of  testing  tliat  unless  you  happen  to  hear  the  Irish 
accent  or  something  of  that  sort  ? — Then  it  does  not 
always  follow,  because  they  come  to  England  and  live 
here.  I  was  "  devil,"  as  we  call  it,  to  Sir  BargTave 
Deane  for  a  number  of  years,  and  I  know  what  other 
members  practising  in  the  court  think,  and  they  always 
look  into  it  and  advise  their  client  upon  a  question  of 
domicil ;  and  it  is  a  very  rash  practitioner  who  would 
let  the  case  come  into  court  until  he  had  looked  into  the 
facts  and  seen  if  there  was  condonation  or  delay,  or 
before  he  had  inquired  about  domicil.  That  is  why  these 
cases  take  the  proverbial  15  minutes. 

4749.  Would  that  be  met  by  letting  the  forma 
pauperis  cases  always  be  submitted  to  counsel  before 
they  come  on  ? — I  doubt  if  that  would  cheapen  matters. 

4750.  I  have  always  imderstood  that  a  pauper 
cannot  proceed  without  the  opinion  of  counsel  P — That 
is  so. 

4751.  Would  it  be  your  opinion  that  that  woidd  be 
met  by  letting  the  counsel  say  it  is  a  fit  ca^e  to 
proceed  P — I  doubt  it.  I  have  had  a  good  many  forma 
pauperis  oases ;  solicitors  who  have  instructed  me  have 
asked  me  to  take  such  cases  for  them,  and  I  have 
given  the  opinion  that  the  man  has  a.  prima  facie  case, 
but  when  it  comes  to  trial  they  have  not  taken  the 
proofs  on  the  point  of  domicil. 

4752.  Is  thei-e  any  other  point  in  this  ? — Then  I 
think  the  great  expense  is  not  merely  the  diiferences  in 
the  railway  fares.  It  is  a  question  of  medical  men  and 
solicitors  having  to  come  to  London;  I  thiuk  in  an 
undefended  case  if  the  medical  man,  for  instance,  has 
to  give  evidence  of  venereal  disease,  there  would  be  no 
question  of  his  not  being  truthful,  and  he  should  be 
allowed  to  make  an  affidavit ;  and  the  solicitor  also 
for  some  purposes  could  do  that. 

4753.  Are  there  many  cases  in  which  you  find  it  is 
necessary  to  bring  a  medical  man  P — Oh,  a  great  many, 
because  apart  from  these  cases  of  disease  there  are  the 
cases  where  the  health  of  the  wife  has  broken  down 
because  of  the  conduct  of  the  husband. 

4754.  Is  not  that  expense  of  the  medical  m.an  and 
the  sohcitor  comiug  to  London  got  rid  of  by  ti-ying  it 
in  the  county  court,  where  the  judge,  whether  of  the 
standard  of  the  High  Court  or  county  court,  could  see 
them  P — I  think  not  in  undefended  cases  in  the  case  of 
a  medical  man.  Take  the  case  of  a  man  living  in 
Newcastle,  or  of  a  petitioning  wife,  and  the  misconduct 
of  the  husband  has  taken  place  in  Cardiff  or  Plymouth. 
All  the  witnesses  would  have  to  go  up  to  the  county 
coui-t  judge ;  and  London  is  very  central.  I  do  not 
think  the  question  of  fares  is  anything  like  important 
enough  to  run  the  risk  of  cases  being  tried  at  courts 
less  competent  than  the  Divorce  Court  in  London. 

4755.  Then  how  about  interlocutory  matters  and 
those  being  dealt  with  in  the  countiy  ? — Interlocutory 
matters  only  oocui-  in  defended  cases  really,  and  I  think 
they  should  be  dealt  with  by  judges  of  the  High  Court.  I 
am  strongly  of  opinion  that  there  should  be  a  judge  of  the 
High  Court  travelling  the  country,  going  to  centres.  I 
do  not  think  they  need  be  counties,  but  that  the  country 
should  be  mapped  out  in  certain  centres  where  he  could 
sit.  It  might  require  a  third  Divorce  Court  judge.  I 
think  if  the  coim.try  is  going  to  cheapen  divorce  for 
poor  people  the  country  ought  to  pay  for  it,  and  I  do 
not  think  one  more  judge  in  the  Divorce  Court  would 
be  more  expensive  than  the  five  more  coimty  court 
judges  that  it  was  suggested  the  Lord  Chancellor  had 
the  power  to  appoint.  From  that  point  of  view  the 
Admiralty  Court  might  be  joined  to  the  Commercial 
Court,  and  the  two  Divorce  Court  judges  could  be  in 
London  to  try  the  wealthier  cases,  and  one  of  them  could 
go  on  circuit  from  time  to  time. 

4756.  What  is  the  basis  of  your  objection  P — The 
basis  of  my  objection  to  their  being  tried  in  the  county 
court  is  not  a  question  of  time,  because  that  could  be 
got  over,  but.the  want  of  a  judge  who  is  accustomed  to 
the  work,  and  who  has  devoted  all  his  time  to  it,  not  one 
"  picking  it  up  in  a  month."  It  is  some  years  ago  when 
Sir  Francis  Jeune  and  your  Lordship  in  alternate  years 
were  not  well,  and  your  Lordship  was  absent  nearly  a 
year.     It   then   frequently  happened  if  the  Court  of 


Appeal  was  not  busy  they  swooped  down  upon  us,  as  it 
were,  and  we  had  three  or  four  courts.  I  was'  only 
studying  with  Mr.  Bargrave  Deane,  and  there  were  eight 
or  nine  difEerent  judges  at  that  time  who  tried  divorce 
cases.  I  did  not  know  as  much  about  it  as  I  do  now 
and  the  judges  knew  nothing,  and  I  know  the  cases 
took  a  great  deal  more  than  the  proverbial  15  minutes. 
They  asked  questions  I  could  not  answer  at  the  moment 
as  I  could  now,  I  hope,  and  they  asked  iiTelevant 
questions.  In  one  case  there  was  no  defence,  and  the 
judge  said,  "  Oh,  very  weU,  judgment  by  default,"  and 
we  had  to  point  out  that  the  State  required  it  to  be 
proved. 

4757.  Then  Juage  Tindal  Atkinson  would  possibly  be 
in  no  worse  position  than  a  recently  appointed  judge  ? 
—Except  for  this  reason.  When  the  judge  has  been 
sitting  only  a  short  time,  at  any  rate  he  has  a  bar  prac- 
tised in  that  particular  work  before  him ;  barristers  who 
are  in  point  of  honour  bound  not  to  let  the  new  judge 
go  wrong  in  his  practice — not  to  go  wrong  in  the  vital 
principles  that  have  always  governed  his  predecessors, 
and  to  point  out  statutes  to  him  which  would  alter  his 
opinion. 

4758.  Is  there  anything  yon  would  like  to  add, 
because,  as  I  said,  your  proof  seems  very  much  the  same 
as  Mr.  Priestley's  ?— Well,  we  have  practised  together  m 
the  same  court. 

4759.  If  you  agree  with  him  I  need  not  ask  you 
anything  more  ? — I  might  say  this  ;  I  am  strongly  of 
opinion  that  with  regard  to  the  question  of  adultery  the 
ground  should  be  equal  for  husband  and  wife.     I  am 
putting  that  not  so  much  perhaps  from  the  outside  view, 
for  I  hold  the  same  opinion  as  a  layman,  but  I  want  to 
give  reasons  as  a  practitioner  in  the  Divorce  Ooui-t.     If 
a  man  commits  adultery  the  wife  is  only  entitled  to  a 
judicial    separation.      I   may   say   I   have   frequently 
advised   wives  not  to  apply  for   a  judicial  separation 
on   the  ground   of   adultery   only.      As   Mr.   Barnard 
said,     she    could    get    no    security    for    maintenance. 
She    could    only    get    aUmony    for    joint    lives.     She 
could   never    get   a   divorce    \mless  he   was  gmlty  of 
bigamy  or  some  grave  ofEence.     It  has  been  from  what 
I  have  seen  myself  a  great  inducement  to  collusion. 
The  wife  has  done  all  she  could  to  consti-ue  into  cruelty 
what  might  not   be  cruelty,    and   the   wife   has    done 
all   she  could   to  construe  into  desertion  what  might 
not    be    desertion.       Again,    the    husband    by    com- 
mitting the  double  offence — adding  cruelty  or  desertion 
to   adultery — confers  upon   himself  a  right  which  he 
would  not   have    otherwise,    namely,    of    re-man-iage. 
Therefore  it  is  almost  an  inducement  to  him  to  assault 
his  wife  if  he  has  misconducted  himself. 

4760.  Each  side  may  be  induced  to  put  things 
forward  that  do  not  exist  .''—That  does  happen.  In 
restitution  cases  the  wife  often  knows  the  husband  has 
committed  adultery  ;  she  only  has  to  have  a  quarrel  with 
him,  and  he  wiU  say,  "  I  will  not  live  with  you."  Then 
she  writes  him  a  letter  to  come  back,  and  he  does  not. 
Then  there  is  a  petition  filed  against  him  and  he  says 
instantly,  "  Oh,  here  is  a  chance  to  have  a  divorce  ";  and 
so  he  agrees. 

4761.  And  he  does  not  defend  P— He  does  not 
^^^^^^-  J  ^11  ^°*  ^'^y  "agrees."  Mr.  Barnard  was 
asked  whether  m  a  case  of  bringing  an  adulterous 
woman  into  the  house,  the  wife  should  not  be  granted 
a  divorce,  and  he  said,  yes,  because  that  would  cause 
injury  to  health.  That  shows  plainly  the  same  sphit 
in  the  mind  of  Mr.  Barnard— a  desire  to  stretch  the 
adultery  into  something  more  than  adultery— namely, 
injuiy  to  health. 

4762.  You  do  not  draw  much  distinction  between 
adulteiy  committed  in  the  house  and  adultery  com- 
mitted in  the  next  house  ?— I  did  not  want  to  go  into 
the  ethics  of  the  case,  and  I  was  trying  only  to  show 
the  point.  If  a  man  commits  adultery  next  door  the 
wife  could  get  a  judicial  separation,  and  he  could  not 
divorce  her,  and  she  could  not  divorce  him. 

4763.  You  think  they  should  be  equally  entitled 
and  that  the  inequality  is  got  ever  by  improper  attempts 
and  agreeing  to  things  and  consenting  to  things  P— Yes. 
In  the  majority  of  cases  there  is  a  question  of  what 
will  make  desertion.     Within  the  last  week  or  two  I 
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have  had  a  case  of  a  young  couple  marrying  improvi- 
dently  without  the  knowledge  of  their  parents.  She 
found  afterwards  that  he  was  not  as  well  oif  as  she 
thought,  and  he  found  she  was  not  as  sweet-tempered 
as  he  thoiight,  and  they  separated  :  after  10  years 
she  found  he  had  been  living  with  another  woman  and 
had  children.  They  could  not  get  a  divorce,  because 
they  agreed  to  separate,  as  there  was  no  desertion,  and 
she  could  not  get  any  relief  from  him.  He  had  been 
living  with  some  other  woman — whether  he  seduced  her 
or  not  I  do  not  know,  but  she  could  not  get  relief. 

4761.  Then  do  you  think  that  separation  leads  to 
immorality  ? — "Well,  I  know  I  wrote  in  my  proof  that 
I  thought  sepai-ation  did  not  conduce  to  immorality 
more  than  divorce,  but  I  meant  "  breaking  up  homes." 
I  think  if  you  have  very  easy  divorce  it  will  lead  to 
immorality  in  the  sense  of  making  people  collude  and 
lie  and  commit  pei-jury  and  do  all  they  can  to  be  fi-eed. 

1765.  But  supposing  there  are  real  grievances  such 
as  you  put  in  regard  to  after  10  years  finding  this  out. 
If  that  was  removed  would  not  that  diminish  or  tend 
to  remove  all  this  collusion? — I  think  it  would,  and 
from  that  point  of  view  I  think  there  should  be  equal 
rights  between  the  sexes,  quite  apart  from  my  own  view, 
as  expressed  by  Mi-.  Justice  Bargrave  Deane,  of  one 
party  being  as  unclean  as  the  other  in  such  circum- 
stances. But  I  was  going  to  the  question  of  the 
community  at  large,  and  therefore  of  the  State,  com- 
pelling people  to  all  sorts  of  subterfuges. 

4766.  Is  thei'e  anything  else  you  would  like  to 
add  ? — With  regard  to  incurable  insanity.  I  go  further 
than  Mr.  Barnard  does,  because  I  think  it  ought  to  be 
insanity 

4767.  Yes,  you  agree  with  Mr.  Priestley? — Tes; 
but  I  think  a  very  good  suggestion  was  put  foi-ward  by 
Sir  John  Bigham  with  regard  to  insanity  arising  after 
15  or  20  years  of  married  life  when  two  people  had  been 
living  together  for  better  for  worse,  that  then  dissolution 
should  not  be  granted  in  such  cases.  I  would  put  it 
in  the  discretion  of  the  judge  in  nearly  all  cases.  One 
cannot  say  10,  15,  or  20  years,  but  in  the  discretion  of 
the  judge,  and  the  same  way  as  in  cruelty.  Desertion 
is  a  definite  thing ;  adultery  is  a  definite  thing ;  but  I 
do  not  think  one  can  say  insanity  is  so  definite,  nor 
cruelty.  A  man  may  knock  his  wife  down  and  that 
may  be  injiu-y  to  health,  but  is  that  enough  for  a 
divorce  ?  I  think  extreme  oases  of  cruelty  should  be  a 
ground  for  a  divorce. 

4768.  Then  is  there  anything  else  ? — I  want  to  say 
this,  if  the  law  was  to  be  altered  to  desertion  for 
2,  4  or  5  years  alone  as  being  a  reason  for  dissolution, 
in  that  case  I  think  the  law  should  be  altered  as  to 
restitution  of  conjugal  rights  and  it  should  be  this  : 
"  The  desertion  of  which  a  respondent  who  has  failed 
"  to  comply  with  a  decree  for  restitution  of  conjugal 
"  rights  shall  be  deemed  to  have  been  guilty  shall 
"  commence  from  the  date  of  such  decree."  At 
present  if  a  man  disobeys  it  for  14  days  he  is  ipso  facto 
guilty  of  desertion,  and  the  wife  can  obtain  a  judicial 
separation,  but  if  there  is  to  be  divorce  for  desertion 
then  there  will  be  only  14  days  that  have  to  elapse, 
and  she  can  get  a  divorce. 

4769.  I  do  not  think  anybody  suggested  that  deser- 
tion should  be  a  ground  for  divorce  merely  because  a 
suit  was  instituted  and  the  respondent  refused  to  obey 
the  restitution  decree.  I  think  everybody  meant  actual 
desertion  after  a  definite  period  ? — But  your  Lordship 
knows  in  this  particular  Act  (Restitution  of  Conjugal 
Rights  Act  of  1884),  if  a  man  disobeys  the  order 

4770.  He  is  guilty  of  desertion? — As  for  two  years 
and  upwards. 

4771.  That  would  have  to  be  got  rid  of? — My 
suggestion  is  that  there  should  be  merely  a  finding  and 
that  then  the  desertion  should  commence  from  that  time. 
I  mean  that  the  provision  of  the  statute  should  be 
rescinded.  This  would  enable  a  wife  to  ascertain  once 
for  all  if  the  husband  intended  to  return  or  not.  Then 
she  could  get  alimony  and  custody.  I  want  to  emphasise 
this  because  if  the  law  were  altered  so  that  a  woman 
could  get  a  divoroe  after  four  years  desertion,  what  is 
the  woman  to  do  during  those  four  years  ?  She  would 
have  nothing  to  live  upon. 


4772.  Ton  would  give  power  for  restitution  of 
conjugal  rights  ? — Tes. 

4773.  With  power  to  make  orders  during  the  period 
from  then  for  her  maintenance  ? — Tes,  and  custody  of 
the  children  in  the  same  way  as  she  can  obtain  from 
the  magistrate  now. 

4774.  That  there  should  be  that  order,  and  during 
the  time  she  should  lie  alile  to  get  orders  for  maintenance 
and  so  on  ? — Tes  ;  I  have  been  listening  to  the  evidence, 
and  I  was  afraid  that  might  be  overlooked.  The  poor 
woman  might  have  to  wait  four  or  five  years  without 
anything. 

4775.  Tou  would  rescind  the  present  position  of 
judicial  separation  leaving  the  power  that  she  could  get 
an  order  to  return  ? — Tes. 

477ii.  And  if  he  does  not,  then  desertion  would 
commence  ? — Tes.  I  do  not  know  whether  the  question 
of  legitimatising  children  is  germane  to  this  ? 

4777.  By  a  subsequeut  maniage  ? — Tes  ;  I  do  not 
think  it  is.  Then  there  is  the  suggestion  that  the  judges 
should  see  the  parties,  directly  the  proceedings  have 
been  commenced,  and  I  think  Sir  John  Bigham  said  it 
should  be  at  the  very  beginning.  I  think  it  would  be 
impracticable.  He  would,  at  least,  have  to  wait  until 
the  answer  was  filed,  and  I  think  he  would  have  to  wait 
until  the  opening  of  the  case. 

4778.  Would  not  you  give  him  a  discretion  at  an  early 
stage,  if  he  thought  fit  ? — We  will  assume  that  a  man 
or  a  woman  has  gone  away  with  a  paramour.  What 
would  happen  ? 

4779.  It  would  be  no  use  then  ? — No. 

4780.  But  in  oases  where  the  judge  thought  fit  ? — 
I  think  the  judge  merely  from  reading  the  pleadings 
could  hardly  tell  if  it  was  a  fit  case.  He  would  have  to 
see  -the  answer  put  in,  at  any  rate.  There  are  cases 
where  the  judge,  after  hearing  both  sides,  or  perhaps  only 
the  opening,  says  this  is  a  case  that  ought  to  be  settled, 
but  that  is  very  different  from  doing  it  directly  the 
petition  is  filed. 

4781.  [Mr.  Brierley.)  Did  I  understand  you  to  say 
you  considered  a  trial  by  the  High  Court  judge  was 
more  necessary  in  undefended  cases  than  in  othei-s  ? — 
I  think  quite  as  much,  because  the  judge  presiding 
does  not  have  the  assistance  of  counsel  on  both  sides — 
in  cross-examination. 

4782.  But  we  have  had  it  stated  in  evidence,  that 
thei-e  are  very  few  undefended  cases  that  result  other- 
wise than  in  a  judgment  for  the  petitioner  ? — I  think 
that  arises  from  the  fact  that  at  present  they  are  all 
tried  in  a  coui-t  where  there  are  barristers  skilled  in 
those  cases,  if  I  may  say  so,  and  it  is  a  slur  upon  a 
barrister  if  he  allows  an  imdefended  case  to  be  dis- 
missed, because  either  it  shows  there  was  no  case,  or 
he  has  not  worked  it  up. 

4783.  Then  does  it  not  show  you  lay  more  stress  on 
the  case  being  before  an  experienced  Bar  than  before 
the  High  Court? — Tou  want  an  experienced  Bar, 
because  you  have  an  experienced  judge,  who  knows 
what  is  wrong. 

4784.  But  after  they  get  into  com-t,  an  undefended 
case  very  seldom  resiilts  otherwise  than  in  a  judgment 
for  the  petitioner  ? — Tes,  I  say  an  experienced  prac- 
titioner should  not  let  an  undefended  case  be  defeated, 
he  should  not  bring  it  forward. 

4785.  Tou  lay  stress  on  an  experienced  counsel  being 
employed  in  it  before  it  comes  to  the  court  ? — But  I  do  not 
think  an  experienced  judge  would  allow  the  case  through, 
or  would  dismiss  it  because  of  the  counsel  engaged.  It 
is  a  question  of  going  through  much  quicker  — — 

4786.  But  it  is  not  so  much  a  question  of  time  ? — 
It  was  only  that  I  thought  there  might  be  misappre- 
hension as  to  the  character  of  these  imdefended  cases. 

4787.  {Judge  Tindal  Athinson.)  Is  counsel  engao-ed 
in  every  case  ? — No  ;  perhaps  once  or  twice  in  a  term 
there  is  somebody  in  person,  and  then  the  judge  acts  as 
counsel,  and  inevitably  they  are  adjourned,  because  they 
are  not  in  order. 

4788.  Are  there  not  many  oases  when  counsel  does 
not  come  into  the  case  or  the  trial,  and  the  solicitor 
does  aU  the  preliminary  work  ? — Well,  I  may  have  been 
unfortunate,  but  I  have  found  in  the  bulk  of  cases  where 
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the  brief  lias  been  banded  to  me  ready  for  trial,  that  it 
bas  not  been  ready,  and  I  bave  bad  to  ask  for  it  to  stand 
over  as  tbe  papers  were  not  in  order. 

4789.  I  suppose  tbere  are  plenty  of  solicitors  who 
are  competent  to  commence  proceedings  in  tbe  divorce 
court  ? — Undoubtedly. 


4790.  Botb    in    London    and    tbe    country  ? — Of 
course. 

4791.  And  many  of  tbose  may  be  practising  in  tbe 
county  courts  ? — I  presume  so. 

(Chairman.)  We  are  mucb  obliged  to  you  for  your 
evidence. 


Adjourned  ujitil  to-morrow  morning  at  10.30. 


Winchester  House,  St.  James's  Square,  London,  S.W. 


EIGHTH  DAY. 


Tuesday,  8th  March  1910. 


Present : 


The  Eight  Hon.  LORD  GORELL  (Chairman). 


His  Grace  The  Loed  Archbishop  oit  Tokk. 
Tbe  Right  Hon.  The  Earl  oe  Derby,  G.O.V.O., 

C.B. 
The  Lady  Frances  Balfour. 
The  Right  Hon.  Thomas  Burt,  M.P. 
Sir  Lewis  T.  Dibdin,  D.O.L. 


Sir  George  White,  M.P. 

His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tennant. 

Edgar  Brierley,  Esq. 

J.  A.  Spender,  Esq. 

The  Hon.  Henry  Gorell  Barnes  (Secretary). 


Mr.  Robert  Ernes*  Moore  called  and  examined. 


4792.  (Chairman.)  Tou  are  a  niember  of  the  Bar? 
— I  am. 

4793.  Tou  are  B.A.  and  LL.B.  of  Cambridge,  and 
were  called  to  the  Bar  in  1887  ? — Yes. 

4794.  Have  you  been  for  seven  years  associated  with 
the  Poor  Man's  Lawyer  Department  .at  Cambridge 
House,  tbe  Cambridge  University  Settlement  in  Camber- 
well  Road  ? — That  is  so. 

4795.  That  department  was  originally  started  by 
yom-  friend  Mr.  Leese,  and  you  assisted  him  in  the  work 
for  some  years  ? — ^That  is  so. 

4796.  Is  that  with  the  object  of  providing  free  legal 
advice  to  tbose  who  are  too  poor  to  pay  a  sobcitor  ? — 
Free  legal  advice. 

4797.  A  trained  lawyer  sits  once  a  week  to  give 
legal  advice  to  every  applicant  who  can  satisfy  him  that 
he  really  belongs  to  the  class  whom  it  is  desired  to 
help  ? — Yes. 

4798.  Then  Mr.  Leese  gave  up  the  Bar,  became  a 
solicitor,  and  you  took  on  the  management  P — That  is  so. 
Before  Mr.  Leese  left  he  managed  it  almost  exclusively 
himself.  1  used  to  go  down  occasionally  to  assist  him, 
but  it  was  not  so  much  a  department  as  it  is  now. 

4799.  How  long  have  you  bad  the  superior  charge  P 
— Three  and  a  half  years  I  bave  had  complete  charge. 

4800.  Yoii  work  with  the  assistance  of  other  legal 
friends  ? — That  is  so. 

4801.  Have  you  yourself  given  personal  advice  to  a 
large  number  of  applicants  ? — Yes,  over  1,000.  It 
certainly  rans  to  over  1,000  I  myself  bave  personally 
given  advice  to. 

4802.  Have  you  kept  in  touch  with  your  friends  who 
assisted  you,  and  compared  notes  P — Yes.  Recently  I 
bave  not  had  the  time  to  go  so  much,  but  it  is  the 
general  rule  that  any  case  of  difficulty  should  be  referred 
to  me. 

4803.  I  want  to  gather  the  extent  to  which  you 
inquire  into  matters.  Do  you  inquire  practically  aU 
about  the  applicants  ? — As  far  as  we  can  in  the  time 
at  oiu-  disposal,  which  is  limited.  One  has  to  get 
through  many  cases  in  two  hours.  It  is  often  extended 
to  three  hours,  as  a  matter  of  fact. 

4804.  Have  you  acquired  in  that  way  a  considerable 
knowledge  of  the  poor  ? — I  think  so. 

4805.  And  their  legal  difficulties  ? — I  think  so,  and 
their  quasi  legal  difficulties. 


4806.  They  are  not  confined  to  divorce  questions? 
—No. 

4807.  Do  those  difficulties  include  divorce  matters  ? 
— Undoubtedly ;  those  questions  are  vei-y  common. 

4808.  You  bave  numbers  of  those  before  vouf — 
Yes.  ^ 

4809.  Will  you  give  us  any  important  point  at  the 
outset  which  has  struck  you  with  regard  to  giving 
advice  ? — One  point  which  has  strack  me  very  forcibly  is 
the  frequency  of  tbe  cases  in  which  the  applicants  are 
living  with  a  member  of  tbe  opposite  sex  without 
having  been  married.  I  think  that  is  extremely  common. 
I  think  my  experience  has  been  the  same  as  that  of 
everyone  engaged  in  giving  free  legal  advice.  I  have 
compared  notes  with  a  good  many,  not  merely  those 
assisting  at  Cambridge  House,  but  those  doing  similar 
work  in  connection  with  other  institutions. 

4810.  Do  you  find  that  there  is  any  legal  obstacle 
existmg  generally ?— More  often  than  not;  there  are 
many  cases  in  which  no  legal  obstacle  exists,  but  more 
often  than  not  there  is  some  legal  obstacle. 

4811.  That  is  to  say,  another  maiTiage  ? — Yes, 
usually. 

4812.  Do  you  find  those  people  have  any  sense  of 
wrong  upon  this  point  ?— As  a  i-ule,  no ;  they  look 
upon  it  as  a  matter  of  necessity. 

4813.  Tbe  life  with  a  mate?— Yes.  In  that  class 
of  Hfe,  more  than,  perhaps,  in  any  other  class,  tbe 
necessity  for  a  mate  of  the  opposite  sex  is  felt  veiy 
urgently.  It  is  the  same  with  regard  to  affibation 
orders.  I  must  say  that  tbe  man-iage  tie,  as  a  rule, 
seems  to  me  to  be  held  in  very  low  esteem  altogether ; 
very  little  importance  is  attached  to  it.  There  is  no 
sense  of  shame  in  acknowledging  their  irregular  sexual 
arrangements. 

4814.  Is  that  confined  to  the  parties  to  those  in-e- 
gularities,  or  does  it  extend  to  tbe  friends  and 
neighbours  who  know  them  ?— It  extends  to  the  friends 
and  neighbours  most  distinctly. 

4815.  What  conclusion  have  you  drawn  from  that? 
—As  I  say  in  my  proof,  I  have  been  driven  to  tbe  con- 
clusion that  amongst  tbe  very  poor,  of  whom  alone  I  can 
speak,  no  sanctity  whatever,  and  very  little  importance, 
IS  in  general  attached  to  tbe  marriage  tie.  I  do  not 
say  that  they  attach  no  importance  to  it,  for  I  believe' 
that   on   the  whole   the  women   prefer   to   be   legally 
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married  to  the  man  they  live  with,  and  where  no 
obstacle  exists  to  a  legal  union  will,  as  a  rule,  insist  on 
marriage  before  commencing  cohabitation.  This  pre- 
ference is,  however,  in  my  opinion  due  mainly  to  the 
legal  hold  over  her  husband  which  marriage  gives  to  a 
woman,  rather  than  to  any  sense  of  the  sanctity  of 
marriage  or  to  a  recognition  of  the  immorality  of 
irregular  unions.  This,  I  think,  is  shown  by  the  fact 
that  when  any  substantial  obstacle,  legal  or  otherwise, 
exists  to  the  legal  man-iage  of  the  parties,  they  will  as 
a  rule  be  quite  ready  to  dispense  with  what  they,  in  so 
many  cases,  regard  as  a  mere  formality. 

48J  6.  Ton  have  narrated  a  particular  state  of  cir- 
cumstances. How  does  this  bear  upon!  the  question  of 
separation  orders  and  divorce,  in  your  opinion  ? — I 
must  say  I  think  that  the  low  esteem  in  which  maiTiage 
is  held  by  the  very  poor  is  very  largely  due  to  the 
difficulty  of  dissolving  the  man-iage  tie. 

4817.  What  has  led  you  to  that  conclusion:  what 
are  the  grounds  upon  which  you  have  formed  that 
view  ? — I  think  if  there  were  gx'eater  facilities  for 
obtaining  a  divorce  in  cases  where  good  ground  for 
divorce  existed,  the  innocent  party  would,  as  a  rule, 
seek  the  dissolution  of  the  existing  marriage  before 
entering  into  a  fresh  partnership,  and  would  contract  a 
legal  marriage  with  the  new  partner  before  commencing 
cohabitation. 

4818.  Do  you  mean  by  that  that  they  prefer  to  have 
a  legal  tie,  but  that  if  they  cannot  get  a  proper  legal 
tie  they  conti-act  an  irregular  union  ? — I  think  that  is 
so.  Certainly  in  the  case  of  women,  as  I  said  just  now, 
they  prefer  for  practical  reasons  to  have  a  legal  tie,  for 
the  purpose  of  the  hold  it  gives  over  the  man. 

4819.  Is  the  difficulty,  in  your  view,  of  obtaining  a 
dissolution  of  a  former  legal  tie  due  to  expense,  or  want 
of  extension  of  cause  ? — It  is  due  to  both.  The  expense, 
of  course,  is  really  the  main  obstacle.  I  may  say, 
perhaps,  expense  is  the  main  consideration  everywhere : 
in  London  perhaps  it  is  not  so  much  as  it  is  in  the 
provincial  districts,  but  in  London  as  well  as  in  the 
provincial  districts  the  expense  is  prohibitive.  I  think 
the  expense  of  obtaining  a  divorce  under  the  present 
conditions  is  such  as  practically  to  amount  to  a  denial 
of  the  benefit  of  the  divorce  laws  to  the  very  poor. 

4820.  After  having  investigated  oases,  you  say  that 
in  a  large  number  of  cases  the  difficulty  is  the  expense  ? 
— That  is  so. 

4821.  What  is  the  remedy  that  you  suggest  with 
regard  to  expense  ? — When  one  comes  to  suggesting 
the  remedy  one  approaches  it  with  a  great  deal  of 
diffidence.  It  is  not  easy  to  suggest  any  adequate 
remedy.  In  London  I  do  not  think  the  question  of 
access  to  the  High  Court,  so  far  as  the  question  of 
distance  is  concerned,  is  a  great  obstacle.  The  great 
obstacle  is  purely  and  simply  the  exjjense  of  bringing 
the  case  before  the  comi;.  Ton  have  to  get  youi- 
evidence.  Tou  have,  in  the  great  majority  of  cases, 
to  employ  a  solicitor  in  order  to  do  that,  because 
the  very  poor  are  quite  incapable  for  the  most  part  of 
appreciating  what  evidence  is  required,  and  even  if  you 
could  make  them  appreciate  what  evidence  is  required, 
it  is  then  difficult  for  the  very  poor  as  a  rule  to 
collect  it.  A  certain  amoimt  of  money  must  be  spent 
upon  inquiries  in  the  majority  of  oases.  Then  when 
you  have  the  witnesses  and  the  necessary  proofs,  you 
have  to  bring  them  up  to  the  court  and  pay  their 
expenses.  If  the  witnesses  lose  a  day's  work  (and  in 
many  cases,  it  is  not  one  day  but  two  or  three  days) 
they  have  to  be  paid.  It  is  true  there  is  the  procedure 
in  forma  pauperis  which  to  some  extent  is  of  assistance, 
for  it  is  naturally  an  advantage  to  get  relieved  from 
the  court  fees  ;  but  assuming  you  get  relieved  from 
the  court  fees  the  expenses  I  have  indicated  are  such, 
that  to  a  person  of  humble  life,  say  a  man  eamiug  2.5s. 
a  week,  they  are  quite  prohibitive.  He  must  employ  a 
solicitor,  and  having  employed  the  solicitor,  as  a  rule  the 
solicitor  cannot  afford  to  work  for  nothing.  Then  there 
are  these  other  expenses  he  has  to  incur  in  the  matter 
of  witnesses.  It  is  difficult  really  to  estimate  what  it 
really  costs,  but  I  have  spoken  to  several  people  about 
it,  solicitors  and  others,  and  it  seems  to  me,  as  far  as  I 
can  gather,  that  in  the  great  majority  of  cases,  even 
when  you  have   got  free  from  the  court  fees,  it  must 


cost  about  18L  to  get  your  divorce  case  through.  Just 
think  what  that  means  to  a  man  earning  25s.  a  week  : 
still  more  so  in  the  case  of  a  woman  who  seeks  a 
divorce  from  a  husband,  who  is  only  earning  25s.  a 
week.  To  ask  them  to  find  181.  you  might  just  as  well 
ask  them  to  find  lOOL,  it  seems  to  me. 

4822.  You  point  out  difficulties  which  have  been 
presented  to  us.  What,  in  your  view,  after  advising 
these  people  for  years,  is  the  remedy  you  suggest? — 
In  London  I  would  suggest,  very  diffidently,  that  there 
should  be  an  official  solicitor  attached  to  each  district 
— whether  you  choose  the  county  court  or  the  police 
court,  I  do  not  know  much  matters — and  it  should  be 
the  duty  of  the  official  solicitor  to  investigate  applica- 
tions for  leave  to  sue  in  forvnl  pauperis.  If  he  thinks 
it  is  a  proper  case  he  ought  to  be  able  to  render 
them  assistance  in  the  collection  of  evidence  and  in 
marshalling  their  evidence  before  the  court.  I  am 
inclined  to  go  further  and  to  suggest  in  proper  cases 
that  the  judge  who  tries  the  case  should  be  authorised 
to  certify  for  the  payment  of  the  expenses  of  witnesses 
out  of  the  public  purse. 

4823.  That  would  ensure  an  experienced  official  to 
look  into  the  matter  first,  and  if  necessary  in  the  end 
that  the  expense  should  be  provided  for  their  cases  ?•  — 
That  is  my  idea. 

4824.  Tou  mean  as  a  national  expense.'' — Yes.  I 
think  that  whatever  reform  we  have  in  the  divorce  laws 
with  the  object  of  bringing  divorce  within  the  reach  of 
the  very  poor,  must  involve  expense ;  but  in  this 
particular  matter,  with  regard  to  this  particular 
suggestion,  I  doubt  whether  it  would  be  a  heavy  one, 
because  I  do  not  think  the  work  which  would  be  thrown 
on  the  official  solicitor  would  be  so  great  as  to  prevent 
him  practising  himself. 

4825.  The  cases  would  not  be  sufficiently  numerous  ? 
— No.  I  think  he  would  be  able  to  caiTy  on  piivate 
practice  and  take  this  as  a  department  of  his  work, 
for  a  fee. 

4826.  If  you  adopted  that  system,  would  you  take 
the  cases  he  investigated  before  the  county  court  or 
before  the  High  Court? — I  think  the  High  Court  in 
London.  I  cannot  see  any  necessity  in  the  London 
district  for  the  county  court. 

4827.  What  do  you  say  about  beyond  London  ? — 
I  think  you  want  a  different  system  altogether,  because 
everything  I  have  said  with  regard  to  the  prohibitive 
expense  of  divorce  proceedings  in  London  applies  with 
additional  force  to  the  country.  It  is  obvious  when 
you  have  to  bring  people  from  Newcastle  to  London  it 
is  out  of  the  question  to  expect  that  a  man  earning  25s. 
a  week  should  do  it.  I  think  some  form  of  local  court 
is  absolutely  essential. 

4828.  We  have  certain  courts  at  present? — Yes. 

4829.  Do  you  mean  those,  or  a  High  Court  judge 
going  down,  or  what  ? — I  certainly  do  not  think  it  is 
necessary  for  a  High  Court  judge  to  go  down.  My 
own  suggestion  that  I  have  made  in  my  proof — and 
again  I  put  it  to  you  with  very  great  diffidence — is  that 
there  should  be  special  district  judges  appointed,  that 
the  cotmtry  -should  be  mapped  out  into  districts,  and 
special  judges  appointed  whose  duty  it  should  be  to 
travel  periodiQally  round  the  circuit  and  dispose  of  all 
the  divorce  cases. 

4830.  Would  it  satisfy  you  if  those  special  judges 
were  selected  county  court  judges  ? — I  think  so.  I 
said  in  my  proof  I  did  not  recommend  the  county 
courts,  and  my  main  reason  for  that  was  that  I  thought 
that  the  county  courts  had  sufficient  work  already, 
but  it  was  not  because  I  did  not  believe  that  the  county 
court  judges  were  perfectly  capable  of  exercising  the 
jurisdiction.  I  think  they  are  perfectly  capable  of 
exercising  the  jurisdiction.  I  should  like  to  see  a 
modification  of  my  suggestion  in  this  way,  that  there 
should  be  additional  county  court  judges  appointed, 
and  a  rota  chosen  from  the  county  court  judges,  who 
should  periodically  go  on  circuit  and  dispose  of  divorce 
cases. 

4831.  Would  you  have  your  official  solicitor  still  in 
those  districts  looking  into  those  cases  ? — I  think  so. 

4832.  I  can  understand  youi'  official  solicitor  taking 
up  what  are  more  or  less  pauper  cases,  but  would  you 
make  him  a  compulsory  person  to  see  to  every  case  that 
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came  in  the  county  court,  so  that  the  judge,  even 
though  inexperienced,  might  rely  upon  them  having  been 
properly  investigated  before  going  into  court  ? — I  think 
there  is  a  good  deal  to  be  said  for  it,  but  at  present 
I  have  only  considei-ed  it  from  the  point  of  view  of 
what  you  might  call  pauper  cases. 

4833.  It  occim-ed  to  me  if  you  Iiave  an  official 
solicitor,  as  you  suggest,  and  it  was  his  duty  to  investi- 
gate all  cases  of  a  small  character  before  they  go  into 
court,  a  good  deal  of  the  objection  to  possible  difficulties 
with  judges  of  inexperience  would  be  ehminated? — ■ 
I  agree,  if  I  may  be  allowed  to  say  so.  I  think  a  very 
great  deal  of  the  difficulty  would  be  eliminated.  May 
I  say  another  thiag  with  regard  to  county  coui-ts.  One 
of  the  objections  I  had  to  county  com-ts  in  the  ordinary 
way  was  this  :  I  do  not  think  divorce  cases  ought  to 
be  treated  in  the  same  category  as  ordinary  county 
court  cases,  that  is  to  say,  1  do  not  think  it  is  seemly 
that  a  divorce  case  should  be  sandwiched  between 
judgment  summonses  and  a  mnning-down  case.  I 
think  if  divorces  are  disposed  of  in  the  county  court 
they  ought  to  be  disposed  of  on  separate  days. 

4884.  Your  present  suggestion  is  a  separate  day 
and  a  selected  judge  ? — Yes.  So  far  as  the  status  and 
capabilities  of  the  county  court  judges  are  concerned. 
I  have  every  confidence  hx  them. 

4835.  With  that  guaranteed  looking  into  the  cases 
beforehand  you  think  a  good  many  difficulties  might  be 
eliminated  ? — I  think  so. 

4836.  Whatever  com-t  is  selected,  you  think  an 
appeal  should  lie  to  the  Divorce  Division,  and  there 
would  be  power  to  remove  a  case  for  trial  to  the  High 
Court  ? — I  think  so. 

4837.  You  would  confine  the  district  court,  whatever 
it  is,  to  cases  of  small  character  ? — I  think  so. 

4838.  By  that  I  mean  where  the  people's  means 
were  not  sufficient  to  come  to  the  High  Court  ? — I 
think  so. 

4839.  The  next  point  is  the  separation  orders.  I 
want  to  know  what  your  experience  leads  you  to  say 
about  them? — I  think  that  separation  orders,  as  the 
law  stands  at  present,  are  absolutely  essential.  It  is 
necessary  for  the  protection  of  the  wife  in  the  majority 
of  cases.  I  know  it  has  been  suggested  that  they  are 
granted  possibly  on  grounds  which  are  too  trivial  in 
m.any  cases.  Of  course,  that  may  be  so,  but,  speaking 
generally,  I  do  not  think  it  is  the  case.  If  it  is  so,  in 
my  opinion  it  is  the  fault  of  the  administration  of  the 
law ;  it  is  not  the  fault  of  the  law.  If  you  only  con- 
sider what  the  grounds  for  separation  ordei's  are,  I 
think  it  almost  forces  it  upon  you  that  they  are 
necessary.     It  is  a  physical  protection  to  the  wife. 

4840.  Has  that  led  you  to  any  views  as  to  whether 
that  law  should  remain  the  same  or  be  altered  ? — I  think 
separation  orders  undoubtedly  tend  to  immorality ;  there 
is  no  getting  over  that. 

4S41.  What  is  it  that  has  led  you  to  that  conclusion  ? 
— In  one's  experience  one  finds  that  when  separation 
orders  have  been  granted  the  parties  in  such  a  number 
of  cases  strike  up  an  irregular  union,  owing  to  the 
necessity  I  have  already  alluded  to  of  having  a  mate. 

4842.  What  is  the  remedy  you  suggest  ? — I  do  not 
know  that  I  have  any  substantial  remedy  to  provide  for 
that,  excepting  making  divorce  easier. 

4843.  When  you  say  "  easier,"  that  means  on  more 
extended  grounds  ? — On  more  extended  grounds  ;  but, 
mainly,  I  had  in  my  mind  the  bringing  the  benefit  of 
the  divorce  laws  within  the  reach  of  the  very  poor.  I 
am  not  saying  that  there  are  not  several  changes  which 
are  desirable  in  the  divorce  laws.  I  had  in  my  mind 
mainly  the  consideration  that  if  there  were  access  to 
the  courts  for  the  pui-pose  of  obtaining  a  dissolution  of 
the  marriage  when  good  grounds  for  divorce  exist, 
there  would  be  much  less  resort  to  these  separation 
orders. 

4844.  Will  you  tell  me  your  experience  of  what 
happens  when  a  separation  order  is  made  against  a 
husband? — In  such  a  large  number  of  cases  it  is  a 
pure  farce  as  regards  the  maintenance ;  he  simply 
laughs  at  the  order.  Although  it  works  well  from  the 
point  of  view  of  protecting  the  woman  from  the 
husband's  violence,  there  are  so  many  ways  in  which  a 
man  can   evade   payment.     He   goes   into  a  different 


district,  for  example,  or  he  will  not  work,  or  cannot 
work.  The  woman  is  reluctant  to  bring  him  before  the 
magistrate  and  ask  that  he  should  be  committed  to 
prison  for  not  paying,  and  the  magistrate  is  reluctant 
to  do  so,  because  he  says,  "  If  I  send  the  man  to  prison 
"  I  might  be  depriving  him  of  the  means  to  pay."  I 
think  it  would  be  a  good  thing  if  something  could  be 
done  to  make  the  consequences  of  the  separation  order 
rather  more  unpleasant  to  the  man  than  they  are  at 
present. 

4845.  What  could  be  more  impleasant?  —  It  has 
been  suggested  to  me,  and  I  think  it  wants  a  con- 
siderable amount  of  consideration — I  have  put  it  in  my 
proof — that  the  husband  should  in  all  cases  be  bound 
to  go  to  a  little  trouble,  that  is  to  say,  be  bound  to  pay 
the  money  direct  to  an  official  of  the  court.  It  should 
not  be  left  to  the  wife  to  summon  the  man  in  case  of 
default ;  it  should  be  the  duty  of  the  official  to  call  upon 
the  man  if  he  does  not  pay,  and  at  his  own  instance  to 
bring  him  before  the  court  and  call  upon  him  to  show 
cause  why  some  punitive  order  should  not  be  made 
against  him. 

4846.  That  would  be  rather  leaving  it  to  the  poor 
law  authorities  ? — Yes. 

4847.  You  also  say  that  the  time  limit  is  not 
desirable?  Will  you  tell  us  what  you  wish  to  say 
about  that  ? — I  did  not  know  that  I  had  said  that. 

4848.  At  present,  application  must  be  made  within 
six  months  ? — I  beg  your  pardon,  I  was  thinking  of 
another  point.  I  thought  you  were  suggesting  a 
limitation  of  separation  orders  for  a  certain  period. 
The  abolition  of  the  six  months'  limit  is  certainly  a 
reform  which  I  think  is  necessary.  The  present  rule 
may  lead  to  a  great  deal  of  hardship,  as,  for  instance, 
in  the  case  of  a  vrife  who  has  allowed  the  six  months  to 
lapse  because  she  cannot  trace  her  husband.  I  cannot 
see  any  substantial  reason  for  the  rule. 

4849.  What  would  you  alter  it  to  ? — ^I  would  not 
have  any  time  limit  at  all. 

4850.  There  are  one  or  two  other  points.  Would 
you  allow  the  magistrates  to  make  these  orders  per- 
manent in  the  first  instance  ? — ^I  think  so.  I  do  not  see 
any  sufficient  ground  for  granting  them  for  a  limited 
time.  If  they  are  granted  on  good  grounds  in  the  first 
instance  it  seems  to  me  unnecessarily  unjust  and  hard 
on  the  woman  to  compel  her  to  come  again. 

4851.  That  is  intelligible  in  cases  of  cruelty,  but  how 
does  that  apply  in  cases  of  desertion  :  why  should  there 
be  any  order  for  separation  where  the  ground  is  mere 
desertion  and  a  desire  to  get  maintenance  ? — In  the  case 
of  desertion  I  do  not  know  that  there  ought  to  be  a 
separation  order  made  at  all.  It  ought  to  be  merely 
a  maintenance  order. 

4852.  That  you  agree  with  ? — I  agree  with  that,  but 
that  is  hardly  a  question  of  time  limit.  I  think  the  separa- 
tion order  ought  not  to  be  made  in  a  case  of  desertion. 

4853.  In  eases  of  cruelty,  are  there  not  a  number  of 
cases  in  which  the  cruelty  niight  be  considered  trivial 
and  yet  wanting  some  protection,  and  there  might 
possibly  be  some  hope  of  amendment  ? — It  may  be  so  : 
I  am  not  prepared  to  say  there  are  not. 

4854.  Do  you  think  it  desirable  to  give  the  magis- 
trate a  discretion  whether  he  should  make  a  permanent 
order  for  separation  or  make  it  temporary  with  an 
obligation  to  come  again  ? — I  think  you  might  give  him 
a  discretion,  certainly. 

4855.  Does  that  exhaust  what  you  wish  to  say  about 
separation  ? — I  think  so. 

4856.  You  do  not  like  separation  orders  ? — I  do  not 
like  them,  but  I  think  they  are  necessary. 

4857.  You  suggest  if  divorces  could  be  obtained 
more  readily  as  regards  expense  and  opportunity,  if 
there  were  some  changes,  that  would  be  more  satis- 
factory than  separation  orders  ? — 1  think  so. 

4858.  With  regard  to  the  publication  of  reports, 
have  you  any  views  about  that  you  wish  to  express  ? — 
No,  I  have  not  any  very  strong  views,  but  I  did  see  it 
suggested  by  some  witness — I  forget  who  it  was — that, 
in  the  event  of  a  newspaper  ti-ansgressing  the  rules 
with  regard  to  the  publication  of  indecent  details,  it 
should  be  liable  to  be  dealt  with  summarily  by  the 
divorce  judge. 
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4859.  Tou  have  not  a  more  decided  view :  yoii 
prefer  to  leave  your  view  in  your  evidence-in-chief  as  it 
is  ? — I  do. 

4860.  As  to  causes  of  divorce — I  do  not  want  mere 
opinion — I  want  to  know  whether  the  experience  you 
have  had  leads  you  to  form  any  view  as  to  an  amend- 
ment with  regard  to  the  causes  of  divorce  ? — It  is 
rather  difficvilt  to  distinguish  altogether  between  what 
is  the  result  of  experience  and  what  is  mere  opinion, 
but  I  think  I  may  safely  say  this  :  I  think  there  are 
certain  causes  for  divorce  which  ought  to  be  recognised 
which  are  not  recognised  at  present;  for  example,  I 
think  a  man  who  is  habitually  guilty  of  adultery  ought 
to  be  liable  to  be  divorced  withotit  the  necessity  of 
proving  cruelty.  I  think  I  may  say  that  comes  from 
my  experience.  It  is  difficult  to  distinguish  between 
opinion  and  experience,  but  I  do  think  that.  I  also 
think  that  a  man  who  is  guilty  of  consorting  with 
prostitutes  is  one  who  ought  to  be  Kable  to  be  divorced 
without  the  necessity  of  proving  cruelty. 

4861.  Or  desertion  ? — Or  desertion,  I  mean :  or  if 
he  has  conti'acted  a  venereal  disease  it  seems  to  me  that 
is  another  ground  on  which  the  wife  ought  to  be 
entitled  to  a  divorce  without  proving  cruelty  or  desertion. 
I  think  the  next  thing  I  have  said  in  my  proof  is  a 
matter  of  opinion.  A  single  isolated  act  of  adultery 
ought  not,  in  my  opinion,  to  entitle  a  wife  to  a  divorce. 

4862.  That  you  regard  as  a  matter  of  opinion  on 
which  experience  does  not  teach  you  at  all  ? — No.  I 
thiTilr  all  that  is  a  question  of  theory.  Then  habittial 
drunkenness  I  think  certainly  should  be  treated  as 
equivalent  to  cruelty. 

4863.  What  does  your  experience  show  you  with 
regard  to  that?  Does  it  pi-oduce  great  unhappiness 
and  misery  ? — Tes,  in  fact,  using  the  word  "  cruelty  "  in 
its  widest  term,  it  is  cruelty.  It  makes  a  woman's  life 
a  burden  to  her,  and  I  think  that  ought  to  be  the  test 
of  whether  it  is  cmelty  or  not. 

4864.  Tou  find  that  a  common  case  ? — Tes. 

4865.  Tou  have  some  observations  to  make  with 
regard  to  desertion? — Tes.  I  attach  a  good  deal  of 
importance  to  that.  I  think  the  offence  of  desertion 
ought  to  be  complete  after  the  lapse  of  six  months 
instead  of  two  years.  The  present  period  is,  I  think, 
unnecessarily  long,  and  if  this  change  were  made,  the 
necessity  for  many  of  the  suits  for  restitution  of 
conjugal  rights  would  be  done  away  with.  They  are 
insincere  suits,  to  begin  with. 

4866.  The  poor  cannot  afford  to  bring  them? — No  : 
that  is  another  of  those  cases  in  which  there  is  one  law 
for  the  rich  and  another  for  the  poor,  because  in 
practice,  although  the  well-to-do  woman  may  be  able  to 
afford  to  bring  a  restitution  suit  as  a  preliminary  to  a 
divorce  and  thus  shorten  the  desertion  period,  in  the 
case  of  a  poor  woman  it  is  quite  out  of  the  question. 

4867.  What  is  your  experience  as  to  the  effect  of 
women  being  entirely  deserted  but  being  able  to  prove 
nothing  else  except  that  the  man  has  gone  ?  Do  you 
meet  with  that  class  of  case  ? — Tes.  I  think  in  the 
majority  of  cases  if  you  could  afford  money  to  make 
inquiries  you  would  find  the  other  thing  had  happened. 

4868.  Do  you  get  cases  of  men  or  women  dis- 
appearing out  of  the  district  ? — It  is  very  common 
indeed. 

4869.  And  cannot  be  traced  ?  —  Veiy  common 
indeed. 

4870.  Suppose  that  is  so,  and  they  cannot  be  traced, 
would  you  leave  the  present  law  as  it  stands,  that  the 
woman  or  man  could  only  get  a  decree  of  judicial 
separation,  or  extend  the  right  in  such  cases  after  a 
period  to  a  comjslete  divorce  ? — It  is  a  very  difficult 
question,  because  it  opens  all  sorts  of  matters.  One's 
off-hand  impulse  is  to  say,  "  Give  the  divorce."  I  think 
one  ought  to  take  care.  Divorce  is  not  a  mere  contract 
between  two  parties ;  you  might  say  there  is  a  third 
party  to  the  contract,  and  that  is  the  State  or  Society. 
1  am  not  prepared  to  say  whether  I  think  it  ought  to 
be  a  ground  for  divorce  after  a  considerable  period  or 
not.     I  think  it  is  too  difficult  a  question. 

4871.  The  last  note  on  your  proof  is  as  to  persistent 
refusal  to  allow  marital  intercourse? — That  is  not 
based  on  my  experience  amongst  the  poor,  but  I  have 


had  some  experience  of  divorce  cases  in  the  High  Court 
myself. 

4872.  Tou  practise  in  the  Divorce  Court  as  well  r — ■ 
Occasionally.  I  am  not  one  of  the  regular  practitioners 
in  tliiit  court,  but  I  go  there  occasionally,  and  I  have 
had  experience  in  divorce  suits,  and  I  think  that  is  a 
tolerably  common  thing. 

4.S73.  What  is  your  remedy  ? — I  think  it  ought  to 
be  a  gi'ound  for  nullity,  persistent  refusal. 

4S74.  Without  it  being  necessary  to  prove  physical 
impediment  ? — Tes. 

4876.  Tou  have  met  with  those  casew  ?---Tes,  I  have. 
I  have  a  great  many  friends  iu  the  Divorce  Court,  too. 

4876.  I  daresay  yovi  know  in  practice  the  refusal  is 
treated  as  evidence  from  which  possibly  an  inference 
might  be  drawn  of  impotence  ? — I  know  it  is,  but  in 
practice  I  prefer  to  put  it  on  the  broad  ground :  I  do 
not  like  subterfuges  when  you  can  get  it  by  direct 
means. 

4877.  I  think  that  exhausts  youi-  proof  unless  there 
is  anything  else  you  wish  to  mention  ? — There  are 
several  things  which  iu  a  sense  I  cannot  help  having  an 
opinion  upon,  but  it  is  rather  difficult,  in  view  of  what 
you  have  said,  to  mention  them ;  perhaps  I  had  better 
leave  them  alone. 

4878.  There  is  one  point.  Have  you  had  much 
experience  of  insanity  cases  ? — Not  very  much,  but  I 
have  moved  about  in  the  world  a  good  deal  myself,  and 
it  is  the  experience  one  gathers  outside  the  Law  Courts, 
which  is  of  some  assistance  to  one.  I  should  like  to 
say,  with  regard  to  the  question  of  insanity,  that 
personally  it  is  one  of  the  questions  upon  which  off-hand 
one  is  inclined  to  say  that  permanent  insanity  ought  to 
be  a  ground  for  dissolving  the  marriage  :  but,  when  you 
come  to  think  of  it,  there  are  very  many  difficulties 
about  it.  First  of  all,  there  are  so  many  kinds  of 
insanity,  and  so  many  causes  of  insanity,  and  so  many 
degrees  of  insanity.  Then,  in  my  opinion,  very  much 
ought  to  depend  upon  how  long  after  the  marriage  it 
supervenes. 

4879.  We  have  had  that  suggested.  Do  you  mean 
by  that  you  are  inclined,  if  granted,  to  limit  it  to  a 
time  after  marriage  ? — Tes ;  and  then  I  think,  if  granted 
at  all,  it  ought  to  be  a  ground  for  nullity  rather  than 
divorce. 

4880.  That  is  only  a  question  of  change  of  words  ? 
— It  is,  rather ;  but  one  thing  involves  the  idea  of 
blame,  whereas  the  other  does  not ;  that  is  all. 

4881.  Tou  mean  nullity  from  its  inception  ? — Tes. 

4882.  There  may  be  a  child,  although  insanity  of 
a  pronounced  character  might  intervene  after  two  or 
three  years  ? — As  a  matter  of  fact,  I  do  not  know 
whether  it  strikes  people  as  being  practicable,  but  the 
suggestion  I  put  forward  is  that  if  the  insanity  super- 
venes within  a  certain  time  after  marriage,  and  it  can 
be  proved  either  that  it  is  permanent  or  that  certain 
relatives  within  a  certain  degree  of  relationship  to  the 
patient  have  suffered  from  insanity,  and  there  are  no 
children,  it  should  be  a  ground  for  nullity;  but  if 
there  are  children  it  might  be  a  ground  for  divorce.  It 
is  a  very  difficult  question,  but  I  think  one  ought 
primarily  to  regard  insanity  as  an  illness  and  a  mis- 
fortune, and  it  ought  not  to  be  lightly  regarded  as  a 
ground  for  divorce.  It  is  rather  difficult,  at  any  rate 
when  the  insanity  supervenes  some  considerable  time 
after  marriage,  to  differentiate  between  the  case  of  a 
man  who  has  a  wife  who  is  hopelessly  insane,  and  that 
of  a  man  who  has  a  wife  who  is  hopelessly  bedridden 
with  paralysis.  It  is  true  the  insane  person  is  not 
capable  of  performing  his  or  her  functions  as  husband 
or  wife ;  but  you  may  say  the  same  of  many  other 
forms  of  illness ;  and  insanity  is  at  the  worst  really 
only  a  form  of  illness.  Tou  have  again  to  bear  in 
mind  that  there  are  obligations  in  marriage  as  well 
as  rights,  and  you  must  not  concentrate  too  much 
upon  the  rights. 

4883.  Is  there  any  other  point  you  want  to  say 
something  upon  ?  It  is  some  time  since  you  made 
your  notes  ? — I  was  going  to  suggest  that  adultery  on 
the  part  of  the  petitioner  should  only  be  a  discretionarv 
bar  to  relief  in  judicial  separation,  as  well  as  in 
dissolution  suits. 

4884.  In  both?— Tes. 
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4885.  That  is  to  say,  there  should  be  a  more  general 
discretionary  power  ? — Yes. 

4886.  Than  at  present  is  the  case  ? — ^Yes  ;  I  had  in 
mind  the  case  of  Otway  v.  Otway. 

4887.  That  is  to  say,  the  guilt  of  the  petitioner 
should  he  disci-etionary,  having  regard  to  all  the  cir- 
cumstancos  of  the  case  ? — Yes,  having,  regard  to  all 
the  circumstances  of  the  case. 

4888.  Not  tied  by  strict  rules,  as  at  present  ? 
—Yes. 

4889.  (Sir  George  White.)  You  spoke  of  a  large 
number  of  persons  living  without  the  marriage  tie  as 
a  '"'fry  common  occun-ence.  Are  you  speaking  from 
the  cases  that  come  before  you,  or  speaking  of  a  general 
knowledge  of  the  poorer  classes  ? — 1  have  obtained  my 
experience  practically  solely  through  advising  in  these 
cases.  It  is  not  only  applicants  who  themselves  are 
living  in  that  state  of  life,  but  from  what  I  hear,  and 
from  the  information  they  give  me,  I  gather  many 
others  are  living  in  the  same  condition. 

4890.  The  cases  that  come  before  you  would  be  a 
cei-tain  selection  of  cases  from  a  district  ? — ^Yes. 

4891.  And  thei-efore  would  not  be  typical  them- 
selves of  the  whole  district  ? — Possibly  not. 

4892.  It  is  rather  hard  to  form  a  judgment  of  the 
district  by  the  cases  that  come  before  you? — It  is 
always  open  to  that  criticism,  I  quite  agree ;  but  at 
the  same  time  I  think  I  am  bound  to  say  the  cases 
come  to  us  from  an  extraordinary  distance,  and  a  very 
large  proportion  of  the  cases  that  come  to  us  are  more 
than  legal  cases.  They  come  to  one  for  advice.  They 
may  think  they  are  legal  difficulties,  but  in  practice 
they  turn  out  not  to  be  legal  questions  at  all ;  they  are 
oases  in  which  they  want  the  advice  of  a  man  of  the 
world — in  a  very  large  proportion  of  these  cases. 

4893.  "With  regard  to  the  present  existence  of  the 
Divorce  Court,  you  feel  divorce  can  scarcely  be  said  to 
be  applicable  to  the  poorer  classes  ? — I  said  the 
"  poorest  classes."  There  is  a  wide  distinction  between 
the  class  for  whom  I  am  speaking  and  the  well-to-do 
artizan  class,  for  example. 

4894.  Do  you  think  it  would  be  in  the  interest  of 
morality  to  place  these  facilities  within  the  reach  of 
the  very  poorest  classes,  to  allow  them  to  be  extended 
beyond  what  they  are  at  present  ? — I  do. 

489.5.  Your  testimony  is  confined,  I  suppose,  to 
the  districts  of  London  ? — Yes,  entirely. 

4896.  It  does  not  apply  to  the  country  at  all  ? 
—No. 

4897.  In  regard  to  separation  orders,  you  say  you 
feel  no  separation  orders  should  be  given  in  cases  of 
desertion  ? — Yes,  that  is  my  suggestion. 

4898.  Practically,  you  have  the  same  opinion  in 
regard  to  divorce,  that  divorce  should  not  be  given  in 
cases  of  desertion  ? — I  said  it  was  such  a  very  difficult 
question  I  would  rather  not  express  an  opinion  upon 
that  in  the  case  of  divorce.  Excuse  me,  I  said  separa- 
tion orders  ought  not  to  be  granted  on  the  ground  of 
desertion ;  but  I  said  maintenance  orders  ought. 

4899.  There  is  a  suggestion  you  offer  which  I 
venture  to  think  is  a  valuable  one,  that  where  a  mainte- 
nance order  is  granted  the  husband  should  pay  direct 
to  an  official  rather  than  to  the  wife  ? — Yes. 

4900.  I  did  not  gather  whether  that  official  should 
be  a  police  court  official  or  a  poor  law  official  ? — A 
police  court  official  is  my  idea  ;  but  I  do  not  know  that 
I  should  attach  very  much  importance  to  a  detail  of 
that  sort,  because  I  have  not  a  strong  view  it  should 
be  a  police  court  official. 

4901.  {Mr.  Burt.)  I  think  you  said  that  amongst 
the  poor  there  is  a  great  disregard  for  the  sanctity  of 
the  marriage  tie  ? — That  is  the  impression  I  have 
gathered  from  my  own  experience  at  Cambridge  House, 
I  must  say. 

4902.  What  would  you  include  amongst  the  very 
poor  ;  would  that  be  people  in  casual  employment  ? — 
Yes,  of  course — casual  labour  for  the  most  part. 

4903.  Are  many  of  them  workpeople  ? — They  would 
all  be  workpeople  of  a  sort ;  for  the  most  part,  I  think 
it  would  be  casual  labour. 

4904.  I  understand  from  yom-  answer  to  Sir  George 
"White  that  your  experience  has  been  almost  entirely 
confin'.'d  to  London  ? — That  is  so. 


4905.  You  said  in  your  opinion  a  single  isolated  act 
of  adultery  ought  not  by  itself  to  entitle  the  wife  to  a 
decree  ? — I  have  said  that.  It  is  a  pure  matter  of 
opinion. 

4906.  "Would  you  apply  that  to  the  husband  as 
well  as  to  the  wife  ? — Not  altogether.  It  is  mere 
matter  of  opinion,  although  I  think  there  is  a  certain 
substantial  difference  between  an  act  of  adultery  on  the 
part  of  a  man  and  on  the  part  of  a  woman.  I  would 
say  this,  that  I  think  there  are  cases  in  which  a  single 
act  of  adultery  on  the  part  of  the  wife  ought  not  of 
necessity  to  entitle  the  husband  to  a  decree.  I  can 
conceive  a  good  many  cases  in  which  it  might  be  a 
great  hardship  to  brand  a  woman  when  she  has 
committed  adultery.  "We  know  at  present  the  law 
recognises  "  conduct  conducing "  as  a  discretionary 
defence ;  but  in  all  cases  where  there  has  been  adultery 
on  the  part  of  the  wife,  and  the  defence  of  "  conduct 
conducing  "  is  established,  some  degree  of  blame  must 
have  been  brought  home  to  the  husband ;  but  you  can 
conceive  of  cases  where  a  woman  is  driven  into  temp- 
tation owing  to  the  pressui-e  of  affairs,  and  in  which 
you  cannot  fairly  say  there  is  blame  on  the  part  of  the 
husband,  and  yet  the  fault  on  the  part  of  the  wife  ought, 
perhaps,  to  be  passed  over.  In  such  cases  the  court 
ought  to  have  a  discretion  in  the  matter.  Let  us  take 
the  case  of  a  man  who  has  been  driven,  owing  to  his 
poverty,  to  go  abroad,  in  order  to  earn  a  living  for 
his  wife  and  family.  He  cannot  afford  to  send  any 
money  home  to  his  wife.  His  wife  is  left  at  home 
without  means,  and  she  has  to  fend  for  herself,  and 
possibly  children  too,  and  she  is  exposed  to  all  sorts  of 
temptations,  and  during  that  period  she  succumbs  to 
temptation.  You  may  say  it  is  hard  on  the  man  that 
he  should  be  expected  to  live  with  his  wife  again  after 
that,  but  I  think  that  people  who  enter  into  the  bond 
of  maiTiage  ought  to  recognise  that  they  are  not 
entitled  to  claim  a  divorce  for  every  offence  on  the  part 
of  the  other,  and  I  think  the  court  ought  to  have 
a  discretion  to  say  whether  it  will  grant  a  divorce  in 
such  a  case  as  that  which  I  have  put.  I  should  like  the 
judges  in  many  respects  to  have  a  wider  discretion  than 
they  have  at  present.  I  think,  in  some  cases,  these 
hard-and-fast  rules  tend  to  work  a  great  deal  of 
hardship. 

4907.  "Would  that  discretion  apply  both  to  the  case 
of  the  guilty  husband  as  well  as  to  the  guilty  wife  ? — I 
think  so,  certainly. 

4908.  (The  JEarl  of  Derby.)  I  did  not  quite  under- 
stand what  you  meant  about  three  months'  desertion 
instead  of  two  years  being  a  sufficient  ground  for 
divorce  ? — Six  months. 

4909.  Yes,  instead  of  two  years.  That  means  it 
must  be  coupled  with  adultery  ? — That  was  the  idea. 
At  present,  in  order  that  a  wife  can  obtain  a  divorce, 
she  must  prove  adultery  coupled  with  desertion  or 
cruelty.  There  are  many  cases,  amongst  the  well-to-do 
classes  in  particular,  in  which  the  husband  will  never 
commit  an  act  of  cruelty  against  his  wife,  but  he  will 
go  away  with  another  woman.  As  the  law  stands  at 
present,  the  wife  has  either  to  wait  for  two  years  or 
else  start  a  restitution  suit. 

4910.  You  propose  to  substitute  six  months  for  two 
years  ? — Yes. 

4911.  In  your  experience,  surely  there  must  have 
been  many  cases  where  a  husband  may  have  been 
guilty  of  adultery,  and  deserted  his  wife  for  six  months, 
and  yet  after  that  she  has  taken  him  back,  and  they 
have  lived  together ?— That  is  perfectly  true;  con- 
donation ought  always  to  be  encouraged,  and  it  apphes 
to  every  matrimonial  offence. 

4912.  Is  she  not  more  likely  to  take  him  back 
within  two  years  than  within  six  months  ? — That  is  so, 
no  doubt. 

4913.  As  a  matter  of  fact,  would  not  such  a 
reduction  of  the  time  of  desertion  as  you  name  really 
make  for  more  divorces  than  would  be  the  case,  if  the  two 
years  remained  ?— I  think  that  is  so.  I  think  that  must 
be  so.  In  every  case  in  which  you  recommend  an 
extension  of  the  gi-o\mds  for  divorce  you  certainly,  so 
far  as  your  recommendations  are  adopted,  make  for  an 
increase  in  the  number  of  divorces. 
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4.914.  Do  you  not  think  that  would  be  rather  a 
disadvantage  ?  Never  mind  the  better-ofE  people,  but 
the  poorer  classes.  Do  you  not  think  it  would  be  wrong 
for  them  not  to  have  the  longer  time  in  which  to  come 
together  again  ? — The  hardship  of  desertion  is  greater 
in  the  case  of  the  poor  than  the  rich. 

4915.  That  is  why  I  thought  the  longer  time  to 
come  together  again  might  conduce  more  to  the  happi- 
ness of  the  two  ? — I  doubt  it.  I  think  there  is  less 
likeKhood.     It  is  still  very  much  a  matter  of  opinion. 

4916.  {The  Archbishop  of  York.)  1  think  we  may 
take  it  from  what  you  said  just  now,  in  answer  to  Mr. 
Biu't,  that  the  experience  of  which  you  speak  has  been 
gained  almost  entirely  among  the  casual  labour  class  P 
— I  think  so.  It  is  a  cui-ious  nondescript  class.  When 
you  speak  of  the  very  poor,  it  is  difficult  to  define  what 
they  are.     They  are  a  particularly  helpless  class. 

4917.  "We  may  take  it  you  are  not  speaking  of  the 
artisan  or  regular  working  class  ? — Not  of  the  better- 
class  artisan.  As  a  rule,  if  any  one  of  that  class  comes 
to  us,  we  say,  "  Tou  are  not  the  class  for  whom  we  are 
intended  ! " 

4918.  Tou  wovild  say  among  the  latter  class,  the 
working  class  proper,  there  was  a  singularly  strong 
conception  of  the  obKgation  of  the  man-iage  tie  ? — 
From  all  I  have  heard,  I  believe  that  is  the  case,  but  I 
cannot  speak  from  personal  experience  of  that. 

4919.  Tou  said,  speaking  of  the  immorality  in  the 
class  of  which  you  speak,  more  often  than  not  the  cause 
was  some  legal  obstacle  to  marriage  ? — I  think  so. 

4920.  And  they  come  to  you  for  legal  advice  ? — 
They  come  to  us  in  difficulties ;  that  is  really  what  it  is. 
When  you  examine  their  cases,  you  cannot  call  it  legal 
advice  in  the  vast  number  of  cases. 

4921.  They  would  not  come  to  you  if  they  were 
remaining  unmarried,  because  of  other  reasons.  They 
do  not  wish  to  man-y  ? — I  do  not  follow  you. 

4922.  Tou  gave  us  to  infer  that  the  cause  of  im- 
morality was  legal  obstacles  to  mai-riage  ? — I  think  that 
is  so  veiy  largely. 

4923.  I  rather  suggest  that  there  are  many  in  that 
class  who  do  not  marry  because  they  do  not  want  to 
many ;  they  would  rather  not  have  the  restraints  of 
marriage  ? — There  may  be  a  certain  number — of  course 
there  are,  but  I  do  not  think  it  is  so  much  a  question 
of  the  restraints  of  marriage.  The  woman,  as  a  rule, 
would  prefer  to  be  married,  because  of  the  legal  hold 
over  her  husband. 

4924.  Tou  interested  me  by  saying  you  thought 
that  making  dissolution  of  marriage  easier  would 
condiiee  at  least  to  legal  morality  among  that  class. 
Of  course,  they  will  marry  if  mai-riage  is  made  easier. 
Is  that  your  point? — Not  quite.  What  I  mean  is  this. 
If  people  recognise  that  the  marriage  tie  is  a  tie  which, 
once  tied,  cannot  be  broken,  or  practically  cannot  be 
broken  at  all,  it  is  so  irksome  they  defy  it,  and  it  brings 
marriage  into  contempt  and  disrepute  for  that  reason. 
They  are  driven  to  defy  it. 

4925.  There  are  other  obstacles  to  marriage,  such 
as  expense,  and  you  are  aware  often  the  idea  has  been 
entertauied  of  removing  the  expense  and  making 
mai-riage  easier  to  promote  morality.  Has  that  been 
your  experience  among  these  classes  ? — -I  cannot  say 
that. 

4926.  I  suggest  it  would  be  rather  the  other  way. 
What  would  you  say  as  to  the  effect  of  making  the 
conditions  of  dissolution  easier  for  the  class  you 
mention,  upon  the  habits  and  thoughts  of  the  class 
of  which  you  are  not  speaking,  decent  home-keeping, 
regular  working  folk  ? — I  do  not  think  I  am  advocating 
anything  very  revolutionary.  All  I  am  asserting  is, 
that  practically  the  same  facilities  should  be  granted  to 
the  poor  that  the  rich  possess.  The  main  object  of  my 
evidence  to-day  is  to  show,  as  the  law  stands  at  present, 
there  is  one  law  for  the  rich  and  one  for  the  poor,  and 
I  think  it  is  a  bad  thing,  if  the  law  recognises  certain 
grounds  for  divorce,  that  it  should  at  the  same  time 
refuse  to  grant  the  benefits  of  those  laws  to  a  particular 
class. 

4927.  May  we  have  it  on  record  as  the  result  of 
your  experience  that  you  think  the  general  sanctity  of 
marriage  among  the  working  classes  would  be  promoted 
by  making  dissolution  easy  ? — I  think  so.     When  you 


say  "  making  dissolution  easy"  you  must  read  that  in 
the  light  of  the  explanation  I  have  just  given. 

4928.  With  regard  to  the  courts,  you  recommend  in 
London  access  to  the  High  Oom-t  should  still  be  given 
to  the  poorer  classes  ? — I  think  so. 

4929.  Would  not  that  be  making  an  unfair  dis- 
tinction between  the  poor  who  happen  to  live  ir  London 
and  those  who  live  in  the  provinces,  that  the  London 
ones  should  have  the  advantage  of  the  expert  and 
special  character  of  the  High  Court  and  the  other 
should  be  debarred  ? — I  do  not  think  they  would  attach 
vei-y  much  importance  to  that. 

4930.  I  rather  suggest  a  good  many  would  :  the 
men  do  not  see  why  their  divorces  should  be  treated  in 
coimty  courts  as  if  tifey  were  matters  of  less  importance 
than  other  cases  ? — Of  course,  it  is  possible,  but  I  do 
not  myself  think  they  attach  much  importance  to  it. 

4931.  With  regard  to  separation  orders,  you  are 
strongly  of  opinion  that  the  present  practice  encourages 
immorahty  ? — I  think  it  does. 

4932.  Can  you  direct  us  to  any  evidence  of  that 
frequent  statement  ? — I  am  only  giving  the  result  of  my 
experience. 

4933.  Would  you  say  that  the  number  of  illegitimate 
children  is  any  evidence  of  that  being  on  the  increase  ? 
— I  do  not  know  how  far  the  illegitimacy  birth  rate  is 
any  test  of  immorality.  I  doubt  whether  it  is  a  reliable 
test. 

4934.  Would  you  say  there  was  any  evidence  in  the 
classes  you  speak  of,  of  separated  wives  adopting  the 
unhappy  profession  of  prostitution  ? — Certainly. 

4935.  Tou  say  there  was  evidence  of  that  ? — 
Certainly. 

4936.  Could  you  give  that  from  your  experience,  or 
can  it  be  found  ? — I  should  almost  have  thought  it  was 
common  knowledge.  I  cannot  think  of  any  individual 
case  if  you  ask  me  off-hand. 

4937.  It  is  often  said  there  are  figures  from  other 
towns  and  other  districts  which  show  that  very  few  of 
the  members  of  that  unhappy  class  are  separated  wives. 
Is  that  so  in  your  experience  or  not  ? — I  could  not  say. 
I  do  not  think  there  are  many  actual  prostitutes  who 
come  to  us.  The  people  who  come  to  us  are  for  the 
most  part  the  straggling  poor,  and  I  draw  myself  a  very 
wide  distinction  between  prostitution  and  a  man  and  a 
woman  living  together  not  maiTied. 

4938.  In  regard  to  that  latter  point,  you  know  better 
than  I  do  in  the  case  of  a  maintenance  order  that  the 
husband  can  always  allege  the  wife's  adultery  as  a  bar 
to  his  paying.  Have  you  come  across  many  cases  in 
which  the  husband  has  set  up  that  plea? — I  do  not 
know  that  I  have. 

4939.  Is  it  your  experience  that  a  very  large  number 
of  persons  who  apply  for  separation  summonses  do 
come  together  again,  as  a  matter  of  fact,  make  it  up 
and  resume  cohabitation  ? — I  believe  there  are  a  yerj 
considerable  number  of  them. 

4940.  Do  you  follow  up  many  of  the  cases  which 
come  before  you  ? — To  some  extent,  as  far  as  we  can, 
but  the  machinery  at  our  disposal  is  not  very  efficient. 

4941.  Might  not  the  effect  of  some  of  your  sug- 
gestions be,  as  Lord  Derby  suggested,  that  in  these 
cases  there  would  be  permanent  separation,  wiiereas  in 
a  little  time  there  might  have  been  a  return  to  their 
former  life  ? — I  know  such  cases  occur,  and  they  ought 
to  be  encouraged.  I  gather  you  are  suggesting  it  would 
be  a  good  thing  to  make  these  orders  temporary  in 
character,  so  that  they  might  be  renewed.  I  do  not 
think  it  can  do  much  harm  if  you  do.  I  doubt  whether 
there  is  good  to  be  derived  from  it.  On  the  other 
hand,  I  think  there  may  be  a  good  many  cases  in  which 
it  is  very  hard  on  the  woman  to  compel  her  to  go  to  the 
trouble  and  expense  of  obtaining  a  renewal  of  the 
order,  if  the  order  has  been  granted  on  adijquate 
grounds  in  the  first  instance.  I  suspect  in  a  certain 
number  of  cases  the  separation  orders  have  been  granted 
unduly  lightly.  I  think  in  the  last  year  or  t-si^o  the 
magistrates  have  been  much  more  chary  about  granting 
them,  but  I  believe  when  the  law  was  first  introduced 
they  were  rather  apt  to  grant  them  somewhat  too 
lightly. 

4942.  At  any  rate,  as  a  matter  of  fact  you  give  your 
advice,  and  owing  to  the  large  numbers  that  come  to 


200 


ROYAL    COMMISSION    ON    DIVORCE   AND    MATRIMONIAL,  CAUSES  ; 


8  March  1910.] 


Mr.  R.  E.  MooEB. 


^Continued. 


you,  you  have  not  many  opportunities  of  following  up 
their  later  life  ? — No. 

4943.  (Mrs.  Tennant.)  Have  you  had  experience  of 
long  sentences  of  imprisonment  ?  —  No.  I  have  no 
doubt  some  of  my  other  friends  may  have  had  some 
experiences.  Personally,  I  cannot  call  to  mind  any 
cases  of  that. 

4944.  Tou  do  not  wish  to  offer  any  opinion  on  the 
question  of  penal  servitude  as  a  ground  for  divorce  ? — 
I  should  feel  inclined  myself  to  say  that  penal  servitude 
by  itself  ought  not  to  be  a  ground,  but,  coupled  with 
other  circumstances,  it  might  be.  Supposing  a  man 
has  been  an  exemplary  husband  for  many  years  and 
commits  a  crime,  say  manslaughter,  and  goes  for  a  long 
term  of  penal  servitude  ;  I  do  not  think  it  right  to 
treat  that  as  a  matrimonial  offence.  On  the  other 
hand,  supposing  he  has  l3een  treating  his  wife 
abominably  for  years  past,  and  it  culminates  in  his 
going  to  prison  for  a  long  term  of  years,  I  think  it 
might  possibly  be  a  ground. 

4945.  It  has  been  put  to  us  by  a  previous  witness 
that  there  is  a  certain  advantage  in  not  having  a  third 
person  between  the  wife  and  the  husband  to  collect  the 
sum  for  maintenance,  and  the  suggested  advantage  was 
that  they  were  more  apt  to  come  together  if  the  wife 
had  to  go  to  her  husband.  Do  you  think  there  is 
anything  in  that  argument  ? — Personally,  I  am  inclined 
to  think  not.  Of  course,  it  is  a  point  which  has  never 
occurred  to  me  before,  but  I  think  it  might  be  rather 
a  dangerous  experiment  if  the  husband  is  really  a 
brutal  man. 

4946.  I  suggested  that  to  the  witness  at  the  time, 
but  I  think  his  point  was  that  the  magistiute  would 
probably  take  into  consideration  the  kind  of  husband, 
and  that  in  circumstances  in  which  the  husband  was 
likely  to  do  injury  to  the  wife,  he  would  use  his  discretion 
and  let  an  officer  of  the  court  receive  the  money? — ■ 
Yes.  I  must  say  I  think  it  is  worth  consideration.  It 
has  come  to  me  as  a  new  suggestion,  and  I  have 
not  had  time  to  consider  it.  It  seems  to  rae  worth 
consideration,  certainly. 

4947.  In  your  experience,  what  course  does  the  wife 
take  if  left  with  children  to  support'  when  the  husband 
does  not  carry  out  the  maintenance  order  ?  Does  she 
seek  help  from  the  workhouse  or  return  to  an  industiy 
if  she  has  had  previous  industrial  experience  ? — We 
cannot  lay  down  a  rule ;  it  depends  so  much  on  the 
circumstances  of  the  case.  I  suppose  the  bulk  of  them 
are  leading  a  hard  existence,  trying  to  make  both  ends 
meet  by  charing.  I  should  say  a  larger  number  are 
in  that  position  than  any  other. 

4948.  Unless  they  take  in  home  work  ? — Of  course 
that  is  so,  and  in  some  cases  they  do  go  on  the  parish ; 
there  is  no  doubt  about  it. 

4949.  One  question  upon  yo\u'  own  suggestion  as 
to  the  repeal  of  the  time  limit.  I  suppose  the  existence 
of  the  time  hmit  is  to  guard  the  husband  against  a 
charge  which  he  might  find  it  difficult  to  disprove  ? — 
Which  time  limit  are  you  alluding  to .'' 

4950.  You  say  on  the  last  page  of  yoiu'  proof,  "  As 
"  the  law  stands  at  present,  if  a  wife  desire  to  obtain 
"  a  separation  order  on  the  ground  that  her  husband 
"  has  been  guilty  of  persistent  cruelty,"  or  wUful 
neglect,  she  must  make  the  application  within  six 
months  ? — Yes ;  I  see  what  jou  mean. 

4951.  I  suppose  that  is  meant  to  pi-otect  the  husband 
against  a  charge  made  over  a  very  great  pei-iod  ? — Yes, 
there  is  no  doubt  that  is  so,  but  I  think  that  the 
magistrate  might  be  safely  left  to  deal  with  that.  At 
any  rate,  the  London  magistrates  are  men  of  enormous 
common  sense. 

4952.  Is  it  within  your  experience  that  people  who 
have  lived  together  without  having  married  would  have 
maiiled  at  the  time  if  they  could  afford  it,  and  have 
afterwards  endeavoured  to  get  enough  money  to  marry 
for  the  sake  of  their  children? — I  think  in  the  class 
of  which  I  am  speaking  the  question  of  expense  in 
marriage  does  not  enter  their  minds.  It  is  a  case  very 
often  of  marry  in  haste  and  repent  at  leisure.  I  do 
not  think  they  consider  the  question  of  means. 

4953.  You  do  not  think  poverty  is  ever  a  bar? — 
No,  I  do  not  think  it  is. 


4954.  (Judge  Tindal  Afkinsmi.)  I  gather  from  what 
you  said,  supposing  the  county  courts  can  be  so  organised 
as  to  have  time  to  do  the  divorce  work  and  to  fix  special 
days  for  it,  you  think  that  the  county  courts  would  be 
the  proper  tribunal  ? — I  think  so. 

4955.  That  is  a  matter  of  detaU  ? — Yes,  subject  to 
this  :  I  do  not  think  it  is  advisable  that  you  should 
have  a  rota  of  county  court  judges  to  travel  round, 
because  I  think  it  gives  them  a  special  experience  of 
divorce  cases.  I  should  feel  inclined  to  confine  the  rota 
to  a  certain  limited  number  of  county  court  judges, 
not  confer  the  jurisdiction  on  them  all. 

4956.  Taking  the  whole  of  England  into  considera- 
tion, you  have  not  worked  out  any  scheme  by  which 
that  could  be  done  ? — No.  I  should  want  a  lot  of 
assistance  to  enable  me  to  do  that. 

4957.  You  know  that  the  great  difficulty  with 
reference  to  the  working  men  is  the  expense  of  moving 
their  vritnesses,  and  the  loss  of  time  to  working  men 
who  are  witnesses  ? — Yes. 

4958.  They  lose  wages  and  sometimes  situations  ? — ■ 
Yes. 

4959.  Therefore,  is  it  not  of  the  utmost  importance 
that  the  courts  where  the  case  is  to  be  tried  should  be 
as  near  as  possible  to  where  the  suitors  live  and  the 
witnesses  reside  ? — Certainly. 

4960.  Is  not  that  provided  by  the  whole  of  the 
county  court  system,  in  which  in  every  case  the  parties 
who  are  taking  advantage  of  it  as  a  rule  reside  withia 
six  or  seven  miles  of  one  town  ? — Yes,  I  agree. 

4961.  Therefore,  if  you  extend  the  centre  and  make 
the  distance  greater,  it  makes  the  difficulty  greater  to 
these  people  getting  their  remedy  in  the  coui't  ? — Yes. 
That  underlies  the  whole  of  my  suggestion  that  there 
should  be  district  courts. 

4962.  As  to  district  courts,  I  do  not  know  whether 
you  have  considered  how  many  district  judges  would 
have  to  be  provided  for? — I  tried  to,  but  I  find  it  is 
so  difficult  to  form  an  estimate.  So  much  depends 
upon  how  many  additional  divorce  cases  you  may  expect 
in  the  coiu'se  of  the  year  if  this  change  is  effected,  and 
you  can  only  make  rather  wild  guesses,  it  seems  to  me. 

4963.  These  district  judges  would  require  salaries  ? 
— Certainly. 

4964.  And  that  would  make  a  considerable  difference 
to  the  expenses  of  the  judicature  system  ? — Of  com'se 
it  would.  I  do  not  see  it  is  possible  to  effect  any  sub- 
stantial change  without  incurring  additional  expense. 

4965.  Does  your  society  provide  funds  ? — No  ;  we 
make  a  definite  rule  with  regaa-d  to  that ;  we  are  dis- 
tinctly opposed  to  it. 

4965a.  {Mr.  Brierley.)  I  was  rather  struck  by  what 
you  said  as  to  the  indifference  of  the  very  poor  to  the 
maiTiage  tie.  You  are  not  speaking  of  very  poor 
industrious  people.  Are  you  simply  confining  yourself 
to  a  certain  class  of  casual  and  somewhat  dissolute 
people  ? — No  ;  I  do  not  think  it  is  fair  to  call  the  people 
who  come  to  us  "  dissolute  "  ;  I  think  they  are  a  very 
helpless,  incompetent  lot  of  people  for  the  most  part. 

4966.  I  was  surprised  to  hear  you  say  the  very  poor 
regarded  with  indifference  the  tie  of  marriage,  and  still 
more  surprised  to  hear  that  their  neighboui-s  did  so  ? — 
It  is  my  experience.  It  is  possible  I  have  put  it  too 
high, 

4967.  Would  you  agree,  certainly  amongst  very  poor 
women,  that  one  of  the  greatest  insults  that  can  be  put 
to  them  is  an  aspersion  on  the  legality  of  the  union 
with  the  man  vrith  whom  they  are  living,  and  the 
legitimacy  of  their  childi-en  ? — I  think  those  things  go 
together.  You  will  find  that  so  in  practice.  There  is 
many  a  man  who  would  be  very  insulted  at  a  term  of 
abuse  being  hurled  at  him  which  he  really  fully  deserves. 

4968.  If  you  say  they  have  such  an  indifference  to 
the  fact  whether  they  are  married  or  not,  would  any 
cheapening  of  divorce  lead  them  to  resort  to  the  coui-ts 
for  the  pui-pose  of  dissolving  their  maniage  ? — I  think 
so.     I  have  very  little  doubt  about  it. 

4969.  Even  if  some  amount  of  self-sacrifice  were 
demanded  from  them  in  the  way  of  money? — Yes; 
certainly  if  it  were  what  you  might  call  moderate  in  re- 
lation to  their  means.     I  have  very  little  doubt  about  it. 

4970.  You  do  not  suggest  that  the  class  of  whom 
you  are  speaking  is  a  large  one  or  representative  in  any 
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way  of  the  hard-working  poor? — When  you  say  "the 
"  hard-working  poor,"  that  is  a  very  vague  expression 
again.  I  am  just  speaking  of  the  class  I  have  been 
trying  to  describe.  It  is  a  veiy  nondescript  class, 
certainly,  and  I  think  it  is  a  large  one — a  very  con- 
siderable one.  It  includes  all  sorts  and  kinds  and 
conditions  of  people.  The  great  majority  of  them  are 
tiying  to  make  an  honest  living,  but  they  are  very 
incompetent  for  the  most  part,  and  a  very  helpless 
class. 

■4971.  I  understand  you  to  say  you  have  no  objec- 
tion, although  you  do  not  see  much  advantage,  in  the 
separation  orders  on  the  groimd  of  cruelty  or  wilful 
neglect  to  maintain  being  made  for  a  certain  term  ? — 
No  ;  I  do  not  feel  very  strongly  about  it. 

4972.  Do  you  think  that  would  have  a  tendency, 
at  all  events,  to  assist  reconciliations  taking  place  ? — 
Possibly,  it  might. 

4973.  The  husband  by  the  end  of  six  months  would 
have  had  a  lesson  to  some  extent  of  being  without  a 
wife,  which  is  a  very  great  punishment  to  many  men, 
although  they  may  have  been  cruel  ? — Tes. 

4974.  Do  you  not  think  it  would  have  a  tendency 
to  make  reconciliations  ? — It  might ;  at  any  rate  it  is 
an  experiment  which  might  possibly  be  tried. 

4975.  With  regard  to  payment  to  an  official,  you 
are  aware  that  no  legislation  is  required  for  that ;  there 
is  a  provision  in  the  Act  ? — I  know ;  but  I  would  make 
it  compulsory  in  all  cases. 

4976.  Would  that  work  well  for  the  wife  from  the 
point  of  view  of  obtaining  her  maintenance  ?  If  you 
had  the  money  payable  to  an  official,  and  made  it  his 
duty  to  recover  that  money,  he  would  be  bound  to  do 
so  without  regard  to  the  circumstances  of  the  man  ? — 
He  would  he  bound  to  make  him  show  cause. 

4977.  Would  not  that  work  badly  ?  A  great  many 
of  these  husbands  fall  out  of  work  for  a  time  ? — Tes. 

4978.  Sometimes  by  their  own  fault,  and  sometimes 
without  ? — Tes. 

4979.  Do  you  not  find  wives  are  very  reasonable 
dm^ng  that  period  of  unemployment  ? — Very  reasonable. 

4980.  They  do  not  press  their  husbands  ? — I  think 
they  are  very  reasonable  ;  but  there  are  unreasonable 
ones. 

4981.  If  you  had  an  official,  he  would  be  bound  to 
proceed  against  the  husband  without  regard  to  whether 
he  was  out  of  work  or  not  ? — He  would  be  bound  to 
summon  him  to  appear  and  to  give  an  explanation  of 
why  he  has  fallen  in  arrear ;  not  necessarily  send  him 
to  prison. 

4982.  Take  the  case  where  a  husband  after  being 
out  of  work  has  got  what  looks  like  being  a  permanent 
job.  Do  you  not  sometimes  find  a  wife  comes  to  you 
and  asks  what  she  is  to  do  under  those  circumstances  ? 
Probably  by  that  time  he  owes  her  Bl.  or  61.,  which  he 
can  no  more  pay  than  fly.  Does  not  the  wife  ask  you 
what  she  had  better  do  ? — There  are  many  cases  of 
that  sort. 

4983.  Is  not  the  advice  this :  you  are,  strictly 
speaking,  entitled  to  a  summons  or  a  warrant,  but  if 
you  do  you  will  throw  him  out  of  his  job  and  he  will 
be  out  of  work  another  three  or  four  months  or  more  ? 
—Tes. 

4984.  And  the  wife  does  not  do  so ;  she  gives  him 
time  ?  He  has  probably  paid  when  in  work  before,  and 
he  goes  on  paying  ? — Tes, 

4985.  If  you  had  an  official,  he  would  be  bound  to 
summon  him  or  take  a  wan-ant  for  the  ari-ears  ? — I 
think  the  magistrate  would  give  the  advice. 

4986.  But  in  the  meantime  the  official  would  be 
entitled  to  demand  it,  and  I  understand  it  would  be 
his  duty  to  demand  it  ?— Subject  to  this.  My  sugges- 
tion is  that  on  first  falling  into  an-ear  he  ought  to  be 
summoned. 

4987.  Sometimes  the  man  cannot  pay  ;  he  cannot 
get  work,  and  his  wife  knows  it  ? — Let  him  come  and 
say  so. 

4988.  If  he  is  out  of  work,  there  is  no  particular 
hardship  in  bringing  him  to  the  court ;  but  supposing 
he  has  this  permanent  job;  if  he  is  brought  to  the 
court  he  often  loses  it  altogether,  and  there  is  another 
period  of  unemployment  for  two  or  three  months  ? — 
Of  course,  there  are  disadvantages. 


4989.  I  only  suggest  to  you  the  unelasticity  of  the 
procedure  you  propose  would  be  to  the  detriment  of 
the  wife  from  the  point  of  view  of  obtaining  her 
an-ears  ? — There  might  be  cases.  I  put  forward  the 
suggestion  with  the  greatest  diffidence,  because  I  think 
it  is  very  difficult  to  prescribe.  It  is  easier  to-put  your 
finger  upon  evils  than  it  is  to  suggest  remedies. 

499().  I  do  not  see  why  it  is  more  difficult  for  the 
woman  to  ask  for  a  summons  or  warrant,  which  she 
often  gets  free,  than  it  is  for  the  officer  ? — One  of  my 
objects  in  making  this  suggestion  was  to  make  the 
thing  unpleasant  to  the  husband  in  order  that  it  may 
act  with  a  detei-rent  effect. 

4991.  The  wife  can  make  herself  unpleasant  at 
present,  only  at  present  she  has  the  discretion,  and 
I  suggest  she  is  the  best  person  to  judge  of  the 
cii'cumstances  ? — If  the  husband  recognises  that  the 
consequence  of  a  separation  order  will  be  unpleasant 
and  inconvenient,  he  will  be  less  likely  to  run  the 
risk  of  having  a  separation  order  made  against  him. 
I  put  it  forward  as  a  tentative  suggestion,  and  I  do 
not  desire  to  press  it  unduly. 

4992.  I  did  not  follow  what  you  meant  by  the  time 
limit  for  six  months  being  abolished.  Where  is  the 
hardship  in  the  present  time  limit  ?  The  application 
has  to  be  made  at  present  within  six  months  of  the 
time  when  the  wife  has  been  forced  to  leave  her 
husband.  What  is  the  hardship  of  coming  within  six 
months  of  that  time  ? — There  are  so  many  reasons ; 
she  may  in  the  first  instance  have  held  her  hand 
because,  although  her  husband  had  left  her,  she  knew 
she  could  not  get  any  money  out  of  him. 

4993.  We  are  talking  of  the  case  where  the  husband 
has  left,  where  there  is  no  limit  of  time.  The  limit 
of  six  months  only  applies  in  the  case  of  an  aggravated 
assault  and  wilful  neglect  to  maintain,  whereby  the 
wife  has  been  forced  to  leave  and  live  separate  and  no 
more  with  her  husband  ? — True. 

4994.  I  do  not  understand  whei-e  there  is  any  hard- 
ship in  asking  the  wife,  if  she  says  she  has  been 
obliged  to  leave  her  husband  owing  to  those  causes,  to 
come  for  relief  within  six  months  P — Let  me  give  a 
few  cases  which  one  can  easily  call  to  mind.  A  husband 
knocks  his  wife  about ;  she  puts  up  with  it  for  a  con- 
siderable time.  At  last  she  can  bear  it  no  longer ;  she 
leaves  him.  She  is  a  clever  woman,  and  manages  to 
support  herself  six  or  eight  months  by  the  use  of  her 
needle,  so  that  there  is  no  occasion  to  come  on  the 
husband  for  maintenance  or  protection,  and  he  has 
not  bothered  her  meanwhile  ;  but  after  six  months  she 
has  an  illness  and  can  no  longer  support  herself,  and 
the  husband  shows  signs  of  being  unpleasant.  It  is  a 
great  hardship,  that  because  six  months  have  elapsed 
she  cannot  get  relief.     That  is  only  a  sample. 

4995.  Such  a  case  happens  from  time  to  time  ;  but 
it  is  not  a  great  thing  to  ask  a  wife  to  come  within  six 
months  ? — I  am  rather  inclined  to  think  it  is.  It  is 
the  best  wife,  as  a  rule,  who  allows  the  six  months  to 
elapse.  She  may  forbear  because  the  husband  is  out 
of  work.  What  is  the  good  '^f  going  for  a  separation 
order  so  long  as  he  is  leaving  her  alone  ?  Then  the 
time  elapses,  and  he  gets  into  good  work  and  defies 
her,  and  says  :  "Six  months  have  elapsed;  I  wiU  snap 
"  my  fingers  at  you." 

4996.  I  daresay  there  may  be  something  in  it. 

4997.  {Sir  George  White.)  There  is  onequestion  Iwant 
to  ask  you  out  of  your  evidence  given  to  Mr.  Brierley. 
Tou  are  satisfied,  I  understand  it,  that  a  large  number 
of  the  very  poor  men  and  women  live  together  without 
any  conviction  of  wrongdobig  ? — Tes. 

4998.  Is  it  yom-  experience  in  a  large  number  of 
those  cases  that  they  are  quite  as  faithful  to  each  other 
as  though  they  were  married  ? — -I  certainly  think  so  in 
a  very  large  number  of  those  cases. 

4999.  {Mr.  Spender.)  In  your  experience,  are  there 
any  considerable  number  of  cases  from  youthful 
marriages  ? — Tes,  very  considerable.  I  think  it  ie  one 
of  the  grave  evils.  On  this  occasion  we  are  discussing 
the  question  of  reform  of  the  divorce  laws,  but  I  think 
it  is  possible  we  are  beginning  at  the 'wrong  end  of  the 
stick,  and  we  might  with  advantage  consider  the  way 
in  which  the  marriage  tie  is  contracted  originally  very 
often. 
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5000.  A  minor  cannot  make  a  binding  promise  of 
marriage,  but  can  get  married  very  easily? — Yes. 

5001.  [Chairman.)  Do  you  think  they  get  married 
very  easily  ? — I  think  they  do,  a  great  many. 

50(>2.  I  may  ask  you  this,  although  I  do  not  knov? 
that  it  is  strictly  within  the  scope  of  the  Inquiry,  and 
perhaps  you  have  not  thought  the  subject  out :  is 
there  any  reasonable  means  in  England  by  which  you 
could  put  a  proper  check  upon  m^awying  too  carelessly  ? 
— It  is  very  difficult.  I  think  I  would  rather  not  on 
this  occasion  express  an  opinion  upon  it. 

5003.  I  was  asking  whether  you  had  any  remedy  ? — 
I  certainly  have  not  at  present,  and  my  ideas  on  the 
subject  at  present  require  to  be  further  formulated.  I 
have  ideas,  but  I  would  rather  not  express  them  at 
present. 

5004.  Ton  regard  impi-ovident  man-iages  as  pro- 
ductive of  a  great  deal  of  disaster  ? — Indeed  I  do. 

5005.  Assuming  desei-tion  to.be  one  of  the  grounds 
for  getting  a  decree  of  divorce,  coupled  with  adultery 
against  the  husband,  your  suggestion  was  to  reduce  the 
time  of  two  years  to  six  months  ? — Yes. 

5006.  You  answered  Earl  Derby  on  some  questions 
about  that.  The  better  class  of  people  who  can  afford 
it  can  at  once  institute  a  restitution  suit  ? — Precisely. 

5007.  And  within  a  month  or  two  get  a  decree  of 
restitution,  which  has  the  effect,  if  not  obeyed,  of 
making  desertion  run  as  if  two  years  had  elapsed  ? — 
Precisely. 

5008.  Your  point  with  regard  to  the  poor  is  that 
hey  cannot  afford  the  restitution  suit  ? — Precisely. 

5009.  So  you  would  reduce  the  time  to  meet  cases 
of  that  character  ? — Precisely. 

5010.  One  point  on  the  separation  orders.  Have 
you  met  with  cases  in  which  after  the  order  has  been 
made  the  husband  has  applied  to  rescind  it  on  the 
ground  of  the  wife's  adultery  ? — I  cannot  call  to  mind 
any  cases,  but  such  cases  I  know  occur. 


5011.  I  ask  you  because  we  have  had  those  cases 
sometimes  even  in  the  Probate  Ooui-t ;  I  do  not  know 
why  they  came  there  ? — I  know  those  cases  occur. 

5012.  And  the  order  is  rescinded  ? — Tes. 

5013.  Probably  the  magistrates  will  tell  us  more 
about  that  ? — Yes. 

5014.  Tou  were  asked  some  question  about  illegiti- 
macy statistics,  and  you  used  the  expression"  doubtful" 
in  connection  with  those  ? — Yes. 

5015.  What  were  you  referring  to  ? — I  do  not 
remember  the  expression.  I  said  I  did  not  regard 
illegitimacy  statistics  as  a  safe  test  of  the  amount  of 
immorality. 

5016.  "Will  you  tell  us  why  ? — I  think  there  are 
many  ways  of  avoiding  conception,  to  begin  with. 

5017.  Is  that,  in  your  experience,  a  common  thing 
nowadays  P — I  think  so.  That  is  a  question  I  do  not 
see  how  anyone  can  speak  of  positively.  Tou  cannot 
question  people  on  those  subjects. 

5018.  Tou  believe  it  exists  ? — Undoubtedly.  Tou 
see  all  these  small  shops  in  the  poorer  parts  fuU  of 
these  appliances. 

5019.  [The  Archbishop  of  York.)  Would  you  say 
that  was  true  among  the  class  we  have  been  specially 
speaking  of  ? — One  can  only  conjecture. 

5020.  (Chairman.)  I  only  wanted  to  know,  when 
you  used  that  expression  "  doubtful,"  what  it  was  you 
were  referring  to,  because  it  might  not  explain  itseff 
in  the  course  of  your  evidence.  Is  there  anything  else 
besides  that  ? — I  do  not  know.  I  have  not  considered 
illegitimacy  statistics  very  fully.  My  answer  was  rather 
on  the  spur  of  the  moment.  I  have  not  gone  into  it 
very  fully. 

(Chairman.)  It  is  only  to  make  your  evidence  clear. 
I  think  I  ought  to  say,  on  behalf  of  the  Commissioners, 
that  we  are  very  much  indebted  to  you  for  your 
evidence. 


Mr.  William  G.  Ramsay  Paibfax  called  and  examined. 


5021.  (Chairman.)  What  is  your  profession  P — I  am 
a  lieutenant  of  the  Boyal  Navy,  now  on  the  Emergency 
List.  I  sei-ved  in  the  Royal  Navy  some  ten  years.  I 
have  since  travelled  abroad,  and  now  have  a  business 
in  the  City. 

5022.  As  what  P — I  do  a  good  deal  in  patents. 

5023.  Are  you  president  of  the  Divorce  Law  Reform 
Union  ? — I  am. 

5024.  Is  that  a  matter  you  have  made  the  subject 
of  considerable  study  P — It  is. 

5025.  I  mean  the  law  of  divorce  ? — Tes. 

5026.  I  have  read  with  great  care  yoiu-  proof.  I 
think  we  may  take  it  rather  shorter  than  it  stands, 
because  we  have  had  so  much  of  the  material  placed 
before  us.  I  would  rather  get  the  summary  of  your 
view  based  on  the  material  than  read  thi'ough  the 
detail.     I  daresay  you  appreciate  that  ? — Quite. 

5027.  With  regard  to  the  cost,  the  inference  you 
draw  from  the  cost  of  obtaining  divorce  is  that  it  is  not 
of  so  much  use  to  the  majority  of  the  poor  ? — No,  the 
cost,  I  think,  debars  the  poor. 

5028.  Tou  regard  the  difficulties  that  have  been 
mentioned  by  you  as  being  indicative  of  the  practical 
impossibility  of  bringing  very  poor  suits  ? — Tes. 

5029.  Do  you  infer  anything  from  the  statistics 
that  35  suits  were  instituted  in  forma  pauperis  for 
1907  against  the  large  number  of  separation  orders  ? — 
Tes.  I  think  it  proves  conclusively  that  the  poor  are 
denied  justice  if  there  are  7,000  separation  orders 
granted  a  year,  and  only  35  suits  brought  in  forma 
pauperis. 

5030.  Tou  infer  from  that  there  are  cases  in  which 
there  may  be  ground  for  a  divorce  which  they  would 
go  for  if  they  could  maintain  the  suit  at  less  expense  P 
—Tes. 

5081.  That  is  the  substance  of  it?-^Tes. 

5032.  Tou  think  an  in  forma  pauperis  suit  does  not 
achieve  the  object  which  should  be  attained  P — No. 

5033.  Tou  regard  the  separation  orders  as  an  evil 
consequence  ? — I  do. 

,  •     5034.  WiU  you  tell  us  on  what  ground  you  say  so  ? 
— I  think  permanent  sepai-ation  without  the  power  of 


re-man-iage  must  be  productive  of  immorality  in  one 
form  or  another. 

5035.  Ai-e  you  speaking  for  your  Union?  —  No. 
These  are  my  own  personal  views.  I  am  not  neces- 
sarily expressing  the  views  of  every  member  of  my 
Union. 

5036.  Are  you  representative  here,  or  not  P — The 
honorary  secretary  is  also  attending. 

5037.  Do  you  express,  generally  speaking,  the  views 
of  your  Union,  or  only  your  own  ? — I  should  imagine  I 
am  expressing  the  general  views  of  my  Union,  but  I 
should  not  like  to  commit  myself  to  their  view  or 
commit  them  to  my  view. 

5038.  Tou  would  not  like  to  commit  every  member 
to  your  view  ? — No. 

5039.  Will  you  teU  us  shortly  the  grounds  on  which 
you  suggest  those  separation  orders  are  bad  ? — I  think 
the  principal  grormd'  is  that  they  do  not  permit  the 
parties  to  re-marry. 

5040.  You  think  that  leads  to  immorality.'' — Tes; 
I  do  not  think  there  can  be  any  doubt  about  it.  Then, 
again,  a  separation  order  punishes  the  innocent  for  the 
sins  of  the  guilty. 

5041.  Why  ? — If  we  consider  the  case  of  a  separated 
wife,  a  wife  who  has  obtained  a  separation  order  against 
her  husband  who  has  deserted  her  or  iU-treated  her, 
she  is  left  in  the  position  that  she  is  neither  widow, 
wife  nor  maid,  and  is  looked  upon  with  suspicion  from 
all  sides  for  the  mere  fact  that  she  is  a  separated 
woman.  She  has  all  the  disadvantages  of  matrimony, 
with  none  of  its  advantages,  and,  moreover,  is  denied 
aU  prospect  of  realising  happiness  in  a  more  fortunate 
alliance.  The  payment  of  any  maintenance  which  she 
may  be  legally  entitled  to  receive  from  her  husband 
may  be  easily  evaded  by  him,  and  whilst  he  may  go 
abroad  and  contract  a  fresh  alKance  elsewhere,  she 
remains  legally  tied  to  him,  probably  for  life.  Then 
take  the  case  of  a  man,  who,  in  the  interests  of  his 
children  and  of  the  decency  of  his  home,  is  forced  to 
obtain  a  separation  order  against  his  wife,  on  the 
grounds  of  her  chronic  di'unkenness.  To  many  of  such 
men  a  wife  is  not  a  luxury,  but  almost  an  indispensable 
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human  factor  in  the  proper  existence  and  upbringing 
of  their  families.  Yet,  as  the  law  stands,  such  a  man 
i.s  denied  his  freedom  tov  all  time,  unless  he  be  released 
by  the  death  of  his  wife  or  he  be  ulile  to  prove 
misconduct  against  her. 

..5012.  That  is  only  in  the  case  of  drunkenness. 
Tou  mean  he  is  left  tied  without  the  possibility  of 
forming  a  new  home  ? — Exactly. 

5043.  Going  to  the  next  point,  you  have  taken  the 
statistics  for  the  last  10  years  under  the  Summary 
Jurisdiction  Act,  1895,  and  the  Licensing  Act,  1R9'J, 
and  you  find  altogether  in  those  years  from  1895  up  to 
the  end  of  190T  there  were  79,695  separation  orders  P — 
Tes.  If  tbat  average  is  maintained  up  to  the  end  of 
the  present  year,  it  will  come  to  approximately  100,000 
separation  orders. 

5041.  In  15  yefii-s  ? — Tes. 

5045.  "We  have  not  had  the  total  put  before  us 
before,  and  therefore  I  brought  it  out  from  your  proof. 
Tou  think  that  those  orders  are  largely  pi'oductive  of 
immorality  ? — Tes.  1  do  not  think  there  can  be  any 
doubt  about  it  myseK. 

5046.  Totu'  view  would  be  the  same  even  though 
in  a  large  number  of  cases  they  returned  together  ? — 
Tes,  for  1' believe  in  a  large  number  of  cases  they 
return  only  to  separate  again. 

5047.  Another  point  I  get  from  your  proof  is  this. 
Tou  have  taken  the  70th  Report  of  the  Registrar- 
General  for  births,  marriages  and  deaths  for  1907,  and 
you  find  644  decrees  of  divorce  were  granted  ? — Tes. 

5048.  And  636  divorced  persons  re-married  ? — Tes. 

5049.  What  is  the  inference  you  seek  to  draw  from 
that  ?  Those  figures  have  not  been  before  us  yet  ? — 
The  deduction  I  draw  is  this.  It  may  be  assumed  that 
the  numerical  proportion  of  50  per  cent,  of  those  whose 
marriages  are  dissolved  re-many.  My  opinion  is  that 
a  separation  order,  or  separation  by  private  deed  or  in 
the  High  Court,  to  all  intents  and  purposes  dissolves 
a  marriage  quite  as  effectively  as  a  divorce  does. 

5050.  Practically,  you  mean.' — Practicallv.  in  the 
majority  of  cases.  Tou  have  the  people  set  apart  by 
the  separation  order,  which  to  all  intents  and  purposes 
is  a  divorce ;  therefore,  it  is  only  reasonable  to  assume 
that  you  have  a  desire  to  re-ma-ny  existing  amongst 
those  persons  to  the  same  extent  as  exists  amongst 
persons  whose  mai-riages  are  dissolved  by  a  decree  of 
divorce. 

5051.  Tou  would  expect  to  find  if  they  had  the 
opportunity  50  per  cent,  of  separated  people  would  be 
found  re-marrying  ;  that  is  the  point  ? — Tes. 

5052.  If  they  had  the  grant  of  a  divorce  decree 
instead  of  a  separation  order  ? — Exactly. 

5053.  I  think  we  have  dealt  with  all  the  other 
points  on  that  page.  Have  you  any  ground  for  the 
next  point  you  make  in  your  proof,  that  a  woman's 
right  to  divorce  should  be  the  same  as  her  hxisband  ? — 
Tes.  One  point  I  should  like  especially  to  mention 
is  that  one  of  the  functions  of  our  legislation  is  to 
set  up  a  standard  of  conduct.  Owing  to  the  fact  that 
a  wife   cannot  get  a  divorce   on   the   grounds  of  her 

'husband's    misconduct,    our   legislation    may   be   said 
almost  to  encourage  immorality  amongst  men. 

5()54.  Will  you  amplify  what  you  wish  to  say  about 
that,  because  I  want  to  follow  the  argument  ?  — 
According  to  the  existing  legislation,  although  a  single 
instance  of  a  wife's  misconduct  is  a  good  cause  for 
divorce  on  the  part  of  a  husband,  a  wife  must  prove 
not  only  her  husband's  misconduct,  but  his  misconduct 
combined  with  either  his  cruelty  or  desertion  to  obtain 
relief.  Such  legislation  permits  a  wife  to  be  subjected  to 
the  open  and  continued  adultery  of  her  husband  ? — On 
no  reasonable  grotinds  can  it  be  shown  that  that  which 
is  considered  the  gravest  oflrence  against  the  mai-riage 
tie  on  the  part  of  a  wife  is  one  which,  on  the  part  of  a, 
husband,  is  of  no  consequence.  It  may  be  urged  that  if 
similar  rights  in  the  matter  of  divorce  on  the  grounds 
of  adultery  were  allowed  to  a  wife  as  to  a  husband, 
man's  nature  is  such  that  the  institution  of  marriage, 
could  not  be  preserved.  I  have  heard  it  advanced  that 
if  wives  were  allowed  to  obtain  divorce  against  their 
husbands  on  the  ground  of  misconduct  you  would 
absolutely  get  the  courts  flooded  with  divorce  pro- 
ceedings. I  do  not  think  that  is  true, 
e     372U. 


5045.  Tou  then  i-efer  to  Scottish  statistics  P — -Tes. 

5056.  Can  you  tell  us  what  you  have  taken  those 
from  ? — Tou  will  find  them  in  the  Judicial  Statistics  for 
Scotland  for  1908. 

5057.  We  will  get  them.  What  do  they  show  ? — In 
Scotland  adultery  is  a  good  cause  for  divorce  on  the 
part  of  either  husband  or  wife.  The  conditions  there 
nearly  assimilate  oiu'  own. 

5058.  The  social  state,  you  mean  P — I  mean  the 
temperament  of  the  people  is  very  similar,  and  we  find 
in  Scotland  only  50  divorces  were  applied  for  by  wives 
on  this  grotmd  in  1908.    . 

5059.  How  many  decrees  were  made  during  that 
time  ? — I  think  approximately  400. 

5060.  How  many  decrees  granted  in  the  50  cases  P 
Tou  say  there  were  50  applications  ? — Almost  the  same 
amount.  I  speak  from  memory  because  I  have  not  a 
note  of  it,  but  as  far  as  my  memory  serves  me  it  is 
practically  the  same  number. 

5051.  That  is  in  face  of  the  fact  that  in  Scotland  the 
expense  is  not  so  material  ? — Exactly. 

5062.  Can  you  tell  me  what  the  total  amount  of 
suits  by  wives  for  desertion  was  P — Tou  can  find  it  in 
the  statistics,  but  I  have  not  them  vdth  me  at  the 
moment. 

5063.  That  is  one  of  your  maiu  groimds  for  inferring 
that  it  would  not  be  improperly  taken  advantage  of  if 
the  adulterous  act  of  a  man  alone  were  made  a  ground 
of  divorce  P — Quite. 

5064.  Tou  suggest  there  may  be  abuse  of  the 
existing  laws  ? — Tes. 

5065.  I  want  to  understand  what  the  suggestion 
made  there  is  ?  —  What  I  mean  to  convey  is  this  : 
supposing  a  wife  is  in  a  position  to  prove  misconduct 
and  either  cruelty  or  desertion  on  the  part  of  her 
husband,  she  has  it  in  her  power  to  apply  for  either  a 
judicial  separation  or  a  divorce.  A  judicial  separation 
is  a  far  graver  punishment  to  the  husband  than  a 
divorce,  therefore  the  wife  has  it  ia  her  power  to 
condemn  her  husband  to  the  graver  punishment  when, 
in  reality,  she  may  just  as  well  go  for  divorce. 

5066.  Would  you  allow  the  respondent  in  such  cases 
to  demand  the  full  decree  ? — Tes. 

5067.  And  not  leave  it  to  the  option  of  the  petitioner 
to  select  ? — Exactly. 

5068.  With  regard  to  the  question  of  insanity  and 

■  divorce,  have  you  taken  out  the  figures  given  in  the 
Lunacy  Commissioners  Reports  ? — Tes. 

5069.  Eor  what  year  is  that? — I  quote  sevei'al  of 
them. 

5070.  Will  you  give  me  the  proper  title  of  those  P — 
The  Reports  of  the  Commissioners  in  Lunacy. 

5071.  For  1909?— Tes;  it  is  caUed  the  63rd 
Report  of  the  Commissioners  in  Lunacy. 

5073.  Issued  on  the  1st  January  of  this  last  year : 
that  would  be  for  the  year  before  ? — I  am  not  sure  of 
the  date  of  issue,  but  the  63rd  Repoi-t  is,  I  believe,  the 
latest,  and  it  gives  the  numbers  of  those  certified  as 
insane  on  the  1st  January  1909. 

5073.  Will  you  give  us  the  figures  you  have,  because 
we  may  as  well  have  them  at  once  P — According  to  the 
63rd  Report  of  the  Commissioners  in  Lunacy,  on  the 
1st  January  1909  there  were  128,787  persons  certified 
as  insane  in  England  and  Wales. 

5074.  Does  that  mean  people  in  asylums  of  some 
sort  or  another  ? — Tes. 

5075.  Have  you  ascertained  from  the  report,  or  in 
any  other  way,  how  many  of  those  are  married  persons  ? 
— As  far  as  we  could  get  it,  approximately  45  per  cent, 
of  those  persons  are  married,  on  which  basis  it  vrorks 
out  at  approximately  57,000  insane  married  persons. 

5076.  Do  the  statistics  give  the  ages  of  those  people  ? 
— Only  approximately. 

5077.  That  means  that  there  are  57,000  people  who 
have  a  partner  tied  to  them  who  is  in  an  asylum  ? — 
Exactly. 

5078.  That   is   what   you   mean? — ^That  is  what  T 

■  gather  from  the  statistics. 

5079.  Tou  have  taken  those  from  nothing  else 
but  the  book  of  statistics  ? — No,  all  Govemmeufc 
publications. 

5080.  Do  the  statistics  show  what  percentage  of 
those  in  the  asylums  are  for  hereditary  insanity  and 
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wliat  for  produced  insanity  ? — Tes,  in  some  of  the 
books  of  statistics.  In  some  years  they  do  not  give 
the  hereditary  insanity,  and  in  other  years  they  do.  I 
forget  which  report  it  was,  but  I  think  it  must  be  the 
Report  for  1908  which  stated  that  of  the  admissions  in 
1907,  22-6  per  cent,  showed  insane  heredity. 

5081.  I  suppose  that  is  hereditary.? — They  call  it 
insane  heredity. 

5082.  Is  there  an  annual  increase  .P — The  annual 
increase  in  the  number  of  persons  certified  as  insane  is 
3,000. 

5083.  From  those  facts  yoii  are  di-awing  an  inference 
that  dissolution  in  cases  of  insanity  should  be  made  ? — 
Tea ;  I  think  it  is  important.  Apart  from  the  extreme 
hardship  which  is  inflicted  upon  either  a  young  wife  or 
husband,  I  think  these  marriages  ought  to  be  dissolved 
for  the  benefit  of  posterity.  I  would  draw  yotu-  attention 
to  the  Report  of  the  Royal  Commissioners  on  the  Care 
and  Control  of  the  Feeble-Minded,  in  which  they  state  : 
"  The  Royal  Commissioners  devoted  much  care  and 
"  attention  to  the  causation  of  mental  defect,  and 
"  arrived  at  the  conclusion  that  feeble-mindediiess  is 
"  largely  inherited ;  that  prevention  of  mentally 
"  defective  persons  from  becoming  parents  would 
"  tend  to  diminish  the  numbers  of  such  persons  in  the 
"  poptilation." 

5084.  The  next  point  you  deal  with  is  a  question  of 
adulteiy  being  an  essential  factor  in  divorce.  I  am  not 
sure  what  you  suggest  by  that.  I  do  not  want  mere 
argument.  I  want  the  grounds  upon  which  views  are 
expressed  ? — I  think  it  is  a  very  great  injustice  in  some 
cases  that  where  a  marriage  is  quite  impossible,  where 
it  has  failed  in  every  particular,  that  the  only  ground 
for  getting  free  and  getting  that  marriage  dissolved  is 
through  the  medium  of  adultery,  because  it  naturally 
places  a  premium  upon  adultery  and  misconduct. 

5085.  Ton  mean  by  that  people  deliberately  com- 
mitting it  in  order  to  get  free  ? — Deliberately  committing 
it  in  order  to  get  free. 

5086.  By  affording  a  ground  for  a  case  against 
them  ? — Exactly. 

5087.  That  is  an  inference  of  yours,  I  take  it ;  it  is 
not  a  statement  on  experience  P — It  is  a  statement  on 
experience. 

5088.  A  statement  made  from  experience  ? — Tes. 

5089.  In  what  way  ? — I  have  known  cases  of  that 
happening.  If  I  may  say  so,  the  danger  of  it  is  this  : 
whilst  the  laws  remain  in  the  abominable  state  they  are 
in  now  people  will  look  upon  an  offence  committed 
with  that  object  with  comparative  levity;  they  will 
sympathise  with  it.  In  certain  cases,  owing  to  the 
hardships  of  the  existing  laws,  adultery  is  coming  to 
be  looked  upon  as  merely  a  test  of  sincerity  on  the 
pai-t  of  the  person  desiring  to  be  free. 

6090.  Those  reasons  lead  you  to  the  suggestion  that 
the  grounds  should  be  wider  ? — Undoubtedly. 

5091.  Let  us  understand  what  those  grounds  are, 
according  to  the  view  you  wish  to  present  P — I  advocate 
that  husband  and  wife  should  be  placed  on  an  equal 
footing  as  regards  offence  and  relief ;  the  existing 
system  of  permanent  legal  separation  to  be  abolished ; 
the  following  to  be  additional  grounds  for  divorce : 
adultery  on  the  part  of  a  husband,  wilful  desertion  of 
two  years'  standing  or  upwards,  insanity  of  two  years' 
standing  or  upwards,  chronic  alcoholism  of  two  years' 
standing  or  upwards,  persistent  cruelty  or  aggravated 
assault,  sentence  of  imprisonment  of  seven  years  or 
upwards. 

5092.  Tou  put  adultery  on  the  ijart  of  the  husband, 
but  you  of  course  include  adultery  on  the  pai-t  of  the 
wife,  or  is  it  adultery  alone  on  the  pai-t  of  the  husband  ? 
— I  preface  that  with  "additional  grounds  of  divorce." 

5093.  Tou  think  those  gi'onnds  are  not  met  by  the 
existing  legislation  ? — No. 

5094.  Is  the  rest  of  the  proof  which  you  put  forward 
argumentative  statements  in  support  of  that  scheme, 
or  is  it  based  upon  any  facts  or  grounds  which  you  wish 
to  draw  attention  to  ? — To  a  very  gi-eat  extent  it  is 
based  on  facts  and  figures.  In  section  8-  of  my  proof 
I  have  endeavoui-ed  to  show  by  figures  the  evils  which 
ajise  from  the  narrowness  of  the  existing  laws  of 
divorce. 


5095.  WiU  you  amplify  and  give  some  reasons  for 
your  views  on  the  question  of  adultery  being  an 
essential  factor  in  divorce  P — I  think  it  is  a  temLle 
injustice,  where  the  objects  of  a  maiTiage  are  entirely 
destroyed,  that  the  medium  of  adultery  should  be  the 
only  method  of  getting  free.  Take  the  case  of  incurable 
insanity  which  has  lasted  for  some  considerable  time,  or 
any  other  case :  there  are  many  of  them.  Take  the 
case  where  drunkenness  has  broken  up  a  home  entirely 
and  made  mai-ried  life  altogether  impossible.  It  seems 
to  me  a  most  awful  thing  that  people  cannot  dissolve 
that  bond  except  through  the  medium  of  adultery. 
That,  I  think,  leads  to  all  sorts  of  evils.  Pressure  is 
brought  to  bear  on  the  offending  party  to  divorce  the 
innocent  party. 

5096.  Tou  refer  to  some  statistics  about  this  with 
regard  to  the  number  of  unmarried  people  and  legitimate 
and  illegitimate  bii-ths  P — Tes. 

5097.  Will  you  tell  us  what  those  figm-es  are  and 
the  conclusions  you  draw  from  them  P — First,  we  can 
start  with  the  assumption  that  for  various  reasons  there 
are  a  tremendous  number  of  people  who  are  nominaUy 
mai-ried  but  are  living  apart,  and  who  are  married  in 
name  only.  We  have  to  bear  in  mind  those  statistics 
of  the  Registrai'-General,  that  50  per  cent,  of  those 
persons  whose  marriages  are  dissolved  through  the 
medium  of  divorce  re-marry,  and  that,  therefore,  amongst 
those  people  whose  mai-riages  are  in  fact  dissolved,  or 
rather  rendered  nidi  and  void  through  insanity,  drunken- 
ness, and  so  on,  the  desire  to  re-marry  exists. 

5098.  By  "  null  and  void"  you  mean  practically  so? 
— Tes,  although  not  legally  so.  I  have  made  a  reference 
to  Professor  Westermark,  who  is  one  of  the  most 
authoritative  writers  on  the  subject  of  maiTiage,  and  he 
states  that  the  chief  factor  in  the  higher  relative  rate  of 
increase  of  prostitution  over  population  is  occasioned 
by  the  growing  number  of  unmarried  people,  whilst, 
according  to  the  statistical  investigations  of  Engel  and 
others,  quoted  by  the  same  author,  the  fewer  marriages 
the  greater  number  of  illegitimate  children. 

6099.  Have  you  got  the  i-eference  to  Westermark, 
the  title  of  the  book  P — It  is  "  The  History  of  Human 
Marriage,"  published  by  MacmUlan  and  Co.  in  1901. 

6100.  Tou  infer  from  that  the  denial  of  the  right  of 
re-marriage  to  large  numbers  of  the  population  whose 
marriages  have  been  in-evocably  f  msti-ated,  is  productive 
of  evils  similar  to  those  described  by  Westermark  ? — ■ 
Exactly. 

5101.  Tou  refer  to  the  report  of  the  Registrar- 
General  as  to  births,  deaths,  &c.  P — In  1907,  according 
to  his  report,  there  were  36,189  illegitimate  children 
bom  in  England  and  Wales.  Although  there  has 
been  a  decrease  in  the  numbers  of  illegitimate  children 
boi-n  in  preceding  yeaa-s,  it  should  be  bonie  in  mind  that 
the  illegitimate  birth  rate  per  1,000  has  remained 
practically  constant  for  the  last  10  yeai-s,  it  being 
40  per  1,000. 

5102.  And  the  legitimate  birth  rate  ? — For  every 
1,000  births  40  are  illegitimate. 

6103.  I  think  you  can  hardly  be  expressing  yourself 
correctly 

(Mr.  Brierley.)  He  means  4  per  cent. 

5104._  (Chairman.)  Although  this  number,  that  is 
the  illegitimate  births,  shows  a  slight  decrease  on  the 
annual  number  of  illegitimate  births  in  preceding  years, 
the  proportion  of  illegitimate  births  to  legitimate  births 
has  remained  practically  constant  at  40  per  1,000 
during  the  past  10  years,  whilst  the  proportion  of  these 
births  in  1907  was  slightly  higher  than  the  average  for 
the  five  years  1900-4  P— Tes. 

5105.  What  is  it  you  di-aw  from  that  P — That  the 
existing  marriage  laws,  which  ought  to  control  the 
sexual  morality,  if  I  may  say  so,  of  the  community, 
absolutely  fail  in  this  respect ;  otherwise  we  ought  to 
get  a  decreasing  illegitimacy  birth  rate,  I  mean  pro- 
portionaHy  per  1,000.  I  do  not  think  it  is  necessary- 
it  rather  goes  outside  the  scope  of  the  Inquiry— to 
point  out  the  evils  of  illegitimacy  itself,  but  there  is 
one  point  I  may  call  attention  to,  that  the  death  rate 
per  1,000  of  these  children  under  one  year  of  age  is 
exactly  double  that  of  the  death  rate  amongst 
legitimate  children. 
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5106.  They  are  not  .so  properly  cared  for  ? — They  are 
not  BO  jiroperly  cared  for,  except  in  the  case  of  infectious 
diseases,  where  Society  takes  very  good  care  to  look 
after  itself. 

5107.  Your  conclusion  is  that  there  are  grounds, 
and  strong  grounds,  for  assuming  that  lack  of  reasonable 
facilities  for  obtaining  divorce  is  a  strong  contributory 
factor  in  this  deplorable  birth  rate  ? — A  strong  con- 
tributory factor. 

5108.  In  the  illegitimate  birth  rates  ? — Quite  so. 
Fui-ther,  these  figures  do  not  represent  the  real  extent 
of  the  evil,  for  they  only  classify  as  illegitimate  those 
children  whose  mothers  are  unman-ied  or  widows ; 
therefore,  the  separated  woman  who  gives  birth  to 
a  child  by  another  man  has  not  an  illegitimate  child  in 
a  technical  sense. 

5109.  Not  in  the  statistics,  no ;  they  do  not  treat 
those  childi-en  as  illegitimate  ? — No,  the  illegitimate 
children  being  children  of  unmaiTied  women  or  widows. 
Technically  speaking,  I  suppose  the  children  to  whom 
they  are  bom  in  wedlock. 

5110.  You  point  out  there  are.  further  evils  which 
you  mention,  namely,  concubinage,  bigamy,  and  prosti- 
tution, and  you  say  lastly — I  want  to  know  where  you 
get  this  from — ^but  not  least,  an  unhealthy  public 
opinion  which  does  not  check,  if  it  does  not  encourage, 
perjuiy,  collusion,  and  the  evasion  of  the  law  by  some 
means  or  other.  Where  do  you  get  that  statement 
from,  and  what  are  the  grounds  for  it  ? — Take  the  case 
of  a  man  who  is  deserted  by  his  wife,  abolutely  deserted 
by  his  wife :  I  have  a  case  in  mind  to  illustrate  my 
point,  where  the  vrife  went  off  to  America,  and  there 
contracted  a  bigamous  marriage.  Her  husband  had 
absolute  proof  of  it,  for  he  was  sent  an  excerpt  from 
the  man-iage  register  of  the  particular  locality,  and  the 
clergyman  who  had  performed  the  service  had  identified 
her  photograph.  Through  lack  of  means,  however, 
and  having  no  knowledge  of  her  subsequent  movements, 
he  was  not  able  to  prove  adultery.  That  man  came  from 
a  more  or  less  isolated  part  of  England,  up  in  the  north, 
and  all  the  villagers  in  his  village  felt  so  strongly  with 
him  at  the  injustice  inflicted  upon  him,  inasmuch  as  he 
could  not  marry  again,  that  they  openly  advised  him  to 
commit  bigamy,  and  this  man  said  he  would,  and  risk 
going  to  prison  for  it,  because  he  felt  he  was  morally 
entitled  to  re-marry  under  the  circumstances.  Eventu- 
ally the  last  1  heard  of  him  was  he  did  manage  to  prove 
the  adultery  and  get  free. 

5111.  That  would  rather  lead  you  to  suggesting 
that  a  groimd  of  separation  alone  would  be  sufficient, 
or  should  be  sufficient,  withoiit  proof  of  anything  more  ? 
— Exactly.  My  point  is  that  owing  to  the  harshness  of 
the  laws  public  opinion  is  created  which  encourages  their 
violation. 

6112.  Is  that  a  case  you  know  of  your  own  kouw- 
ledge  ? — Yes,  most  decidedly.  I  have  got  many  cases 
in  mind  of  people  who  have  been  advised  by  their 
friends,  and  respectable  friends,  to  go  through  the 
Divorce  Court.  "  It  is  merely  a  ten  days'  wonder,  and 
"  everybody  will  forget  aU  about  it,"  they  say. 

5113.  You  pass  on  to  deal  with  the  cases  where  they 
are  childless  ? — The  point  I  wish  to  make  there  is  that 
vei-y  often  an  argument  against  reform  is  advanced  on 
the  ground  of  the  children.  It  should  be  borne  in  mind 
that  the  separations  which  are  given  are  to  all  intents 
and  purposes,  as  far  as  the  children  are  concerned,  the 
same  as  divorces.  I  mean  the  children  suffer  in  the 
same  way,  in  fact.  I  think  in  a  great  many  cases  if 
divorce  were  granted  it  would  be  better  for  the  children, 
because  they  would  have  a  stepfather  or  stepmother 
who  would  do  a  good  deal  to  look  after  them,  which 
would  be  an  advantage.  The  statistics  I  called  attention 
to  in  my  proof  were  those  quoted  by  Westermark,  by 
which  it  can  be  seen  that  most  divorces  occur  in 
marriages  which  are  sterile,  and  I  have  no  doubt  if  the 
laws  of  this  country  were  made  more  reasonable,  that 
the  majority  of  divorce  cases  would  be  granted  (of 
course  we  cannot  tell  definitely,  biit  I  think  we  have 
some  ground  for  thinking  so  in  view  of  the  statistics)  in 
families  where  there  were  very  few  children  or  perhaps 
no  childi-en  at  all. 

5114.  You  have  some  notes  about  America.  We 
are  to  have  some  American  lawyers  about  that,  and  I 


do  not  know  that  we  need  trouble  jou,  unless  thei-e  are 
any  facts  which  you  have  which  you  think  ought  to  be 
drawn  to  our  attention  ? — I  think  Mr.  Gates,  who  follows 
me,  has  some  very  strong  facts  which  bear  upon  that 
subject.  It  is  very  little  use  my  going  over  the  ground 
twice. 

5115.  With  regard  to  the  general  scheme  at  the 
end  of  your  proof,  you  have  already  stated  the  latter 
part,  which  deals  with  the  causes,  and  you  think  that 
the  powers  of  the  High  Court  should  be  delegated  to 
county  courts  where  the  incomes  aie  small  ? — I  have  no 
technical  experience  of  that,  but  it  seems  to  me  the 
powers  at  present  vested  in  the  coiu'ts  in  London  must 
be  delegated  to  local  coui'ts  in  som(3  way  or  other. 

511().  You  prefer  the  stipendiary  magistrates'  powers 
should  be  confined  to  making  interim  orders  ? — Yes, 
pending  a  divorce  absolute  being  granted,  it  is  neces- 
sary to  have  something  to  safeguard  the  wife  in  the 
interval. 

5117.  What  is  the  point  about  the  abolition  of  the 
King's  Proctor's  office  .f — I  cannot  see  the  use  of  the 
King's  Proctor  myself.  In  Scotland  they  do  not  have 
him.  I  believe  the  procedure  there  is,  that  the  Lord 
Advocate  has  a  power  to  intervene  if  perjury  is  com- 
mitted.    As  a  matter  of  fact,  I  beheve  he  never  does. 

5118.  We  shall  have  that  from  the  Lord  Advocate  ? 
— Two  or  three  stifi  sentences  for  perjury  would  do  all 
the  good  the  King's  Proctor  could  do  in  20  years. 

5119.  I  think  that  deals  fully  with  your  proof 

6120.  {Judge  Tindal  Atldnson.)  You  say  there  ought 

to  be  equality  of  rights  between  husband  and  wife  ? — 
Yes,  most  decidedly  I  am  of  that  opinion. 

5121.  Would  you  say  a  single  act  of  adultery  on 
the  part  of  the  husband  should  give  the  wife  any  ground 
for  divorce  ? — Most  certainly.  I  think,  first  of  all,  the 
wife  is  the  best  judge  of  the  matter. 

5122.  Supposing  there  are  children,  then  you  place 
the  breaking  up  of  the  home  in  the  hands  of  the  wife 
on  a  single  act  ? — Yes.  There  is  no  obligation  on  the 
part  of  the  wife  to  do  it. 

5123.  You  place  it  in  her  power  ? — Most  decidedly. 

5124.  (The  Archbishop  of  York.)  You  say  you  are 
the  president  of  the  Divorce  Law  Reform  Union.'' — 
The  chairman. 

5125.  Has  that  been  a  long  existing  union  ? — About 
four  years. 

5126.  Is  it  composed  of  a  large  number  of  persons  P 
-~A  considerable  number. 

5127.  Could  you  give  any  indication  of  the  numbers  ? 
■ — The  honorary  secretary  follows  me,  and  I  think  it 
would  be  going  over  the  ground  twice.  He  is  more 
competent  to  deal  with  that  side  of  the  subject  than 
I  am. 

6128.  Does  it  contain  any  of  the  working  classes  ? 
— Numbers. 

6129.  All  through  in  your  proof  I  notice  you  use 
the  words  "  it  may  be  reasonably  assumed "  ;  for 
instance :  "  it  may  be  reasonably  assumed,  in  regard  to 
"  separation  orders,  that  a  large  proportion  are  legally 
"  entitled  to  obtain  divorce  decrees."  Have  you  any 
evidence  of  that  beyond  what  you  infer  ? — Yes ;  the 
cases  that  we  have  had  through  our  office  absolutely 
bear  that  out. 

5130.  How  do  they  come  through  your  office  ? — 
People  write  to  us  wishing  to  join  and  bring  their  cases 
before  the  public. 

5131.  You  mean  hard  cases  P — Yes. 

5132.  {Sir  Lewis  Bihdin.)  What  does  the  witness 
mean  by  "  bear  that  out "  P — The  inference  is  that  in  a 
large  number  of  cases. 

5133.  {The  Archbishop  of  Yorh.)  A  large  proportion 
of  the  applications  for  separation  orders  were  cases 
where  the  parties  were  legally  entitled  to  obtain 
divorce.  You  think  that  7,000  separation  orders  are 
an  index  of  the  niimber  of  potential  divorces  ?  —  I 
would  not  say  that  in  each  of  those  7,000  cases  there 
were  absolute  grounds  for  divorce,  but  there  are  some 
grounds  for  thinking  it  was  so  in  a  considerable 
propoi-tion  of  them ;  in  fact,  we  have  evidence. 

5134.  You  say  there  have  been  granted  up  to  the 
end  of  1907,  79,695  separation  orders,  and  you  infer 
that  by  now  there  wiU  have  been  granted  approximately 
100,000  of  such  orders,  which  are  equivalent  to  divorce 
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decrees  for  every  pui-pose  of  immorality.  Are  not  a 
'/ery  considerable  num.ber  of  these  separation  orders 
followed  by  cobabitation  and  resumption  of  married 
life  ? — There  are  no  figures  to  show  how  many  of  those 
cases  come  together  again,  but  a  very  considerable 
proportion  of  those  do  not  come  together  again. 

5135.  Tou  say  100,000  are  equivalent  to  divorce 
decrees  for  every  purpose  of  immorality  ? — I  say 
approximately  100,000. 

5136.  In  other  words,  there  is  not  much  strictness 
to  be  attached  to  the  figures  ? — I  should  say  that  in 
the  majority  of  those  cases,  even  of  those  people  who 
come  together  again,  there  are  probably  good  grounds 
for  divorce,  that  they  have  committed  misconduct  in 
the  interval. 

5137.  You  have  not  taken  that  element  into  cal- 
culation ? — No ;  it  is  impossible  to  do  that,  I  think. 

5138.  Similarly,  at  the  bottom  of  the  same  page, 
you  say  that  the  joint  effect  of  the  Acts  of  1895  and 
1902  up  to  the  end  of  the  current  year  vsdll  have  been 
to  place  200,000  persons  in  a  position  of  potential 
immorality.  Is  not  that  rather  strong  language  to 
use  P — I  do  not  think  so,  because  supposing  a  man 
is  separated  from  his  wife,  knowing  what  human  nature 
is,  I  think  that  in  the  vast  majority  of  cases  those 
men  do  not  lead  a  celibate  life. 

5139.  That  is  your  own  estimate  of  human  nature, 
rather  than  evidence  ? — My  experience  of  human  nature. 


5140.  (Mr.  Spender.)  You  say  you  would  abolish 
the  existing  system  of  permanent  separation ;  would 
you  leave  temporary  separation  ? — You  would  have  to 
permit  of  temporary  separation  pending  the  hearing 
of  a  wife's  case.  If  a  wife  had  been  badly  treated  by 
a  drunken  husband,  in  her  physical  interests  you  would 
have  to  permit  of  some  legal  form  to  separate  them, 
and  for  her  to  have  a  defence  against  him. 

5141.  You  would  leave  it  in  the  hands  of  the  police 

court  under  the  Act  of  1895  for   those  purposes  ? 

Yes. 

5142.  "Would  you  grant  temporary  separations  for 
any  other  reasons  than  you  would  grant  a  divorce 
for .'' — I  should  grant  maintenance  during  desertion. 

5143.  My  point  was  this  :  You  put  dovm  a  certain 
number  of  cases  in  which  you  would  expand  the  divorce 
law.  Would  you  recognise  any  other  causes  as  possible 
causes  for  temporary  separation  beyond  the  causes 
you  have  put  down  for  divorce  .'' — N"o. 

5144.  Practically  it  would  come  to  this,  that 
sepai'ation  in  your  view  would  be  merely  a  stage  ? — 
It  would  be  merely  a  stage  in  getting  a  divorce,  and 
it  would  have  a  two-fold  object,  that,  if  the  people 
wished,  they  need  not  go  on  and  get  a  divorce.  It 
would  not  be  an  irrevocable  step. 

5145.  In  a  case  of  wiHul  desertion  of  two  years' 
standing  or  upwards  you  would  contemplate  a  period 
of  separation  for  those  two  years  ? — Yes. 
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5146.  {Chairman.)  What  is  your  occupation  apart 
from  what  I  am  going  to  ask  you  about  as  Secretary  of 
the  Divorce  Law  Reform  Union .'' — That  is  rather 
difficult  to  say.  I  might  say  I  am  an  expert  in  company 
matters.  I  am  really  in  the  City,  and  I  deal  vrith  all 
kinds  of  financial  propositions,  and  perhaps  I  should 
also  mention  that  I  am  an  Honorary  Lieutenant  in  the 
Army. 

5147.  You  are  honorary  secretary  of  the  Divorce 
Law  Reform  Union  and  have  held  that  position  since 
the  foundation  of  the  society  in  May  1906  ? — Yes. 

5148.  You  have  taken  that  up  as  a  matter  in  which 
you  are  interested  ? — Yes,  from  that  point  of  view. 

5149.  I  will  not  take  you  all  through  this  long  proof 
which  you  have  been  good  enough  to  give  us,  because 
much  of  it  is  either  argument  or  quotation.  There  are, 
however,  some  points  I  would  like  to  get  from  you  in 
particular.  Fii-st  of  all  the  society's  object  is,  I  suppose 
I  may  state  it  shortly,  to  get  an  improvement  in  the 
law  ? — Yes.  Its  real  object  was  to  press  for  the 
appointment  of  a  Royal  Commission  with  a  view  to 
investigating  the  law. 

5150.  Now  you  have  got  your  Royal  Commission  P — 
Yes,  and  practically  speaking  the  object  of  the  society 
is  at  an  end. 

5151.  Its  object  is  now  at  an  end  ? — Yes,  the  whole 
of  the  object  was  to  press  for  the  appointment  of  a 
Royal  Commission. 

5152.  That  must  have  been  because  you  and  those 
acting  with  you  thought  some  enquii-y  was  necessaiy  P — 
Yes,  we  were  of  opinion  that  the  law  was  unsatisfactory. 

5153.  There  is  no  other  society  having  the  same 
object  ? — No,  I  have  no  knowledge  of  another  society. 

5154.  Your  evidence  is,  I  think,  personal  ? — Yes. 
6155.  Although  you  represent  generally  the  views 

of  the  society  ? — I  generally  represent  the  views  of  my 
society,  but  I  should  like  to  say  I  do  not  think  every 
member  should  be  tied  by  any  statements  I  make  here. 

5156.  What  is  the  number  of  members  P — I  should 
think,  approximately,  about  300  or  400,  but  I  have  not 
totalled  them  up. 

5157.  You  have  given  us  the  names  of  some  persons 
of  position  who  are  supporters  P — Yes. 

5158.  In  addition  to  those,  have  you  as  members 
men  or  women,  I  do  not  know  whether  it  has  both, 
from  the  lower  classes  ? — Yes,  we  have,  but  of  course 
you  can  understand,  as  I  have  set  forth  in  my  proof, 
that  you  will  not  get  a  great  number  of  people  to  send 
you  the  facts  of  their  matrimonial  troubles.  They  do 
not  care  to  place  strangers  in  possession  of  the  facts, 
and   therefore,  you  vsill  not  get  a  very  large  number 


of   persons    sending   them   to   you,  but  I  shaU  bring 
foiTvard  some  cases  from  those  persons. 

5159.  Those  names  you  have  given  us  are  well- 
known  people  ? — Yes. 

5160.  If  you  will  allow  me  to  say  so,  I  do  not  think 
it  is  any  use  reading  thi-ough  what  you  say  here  about 
the  state  of  things  in  1857,  and  the  Act  of  1857,  and  any 
discussions  upon  it,  because  we  can  read  those  in  books 
for  ourselves  ? — Then  we  can  pass  over  that. 

5161.  The  early  part  of  your  proof  consists  of 
quotations  from  various  speeches  and  we  can  refer  to 
them  if  we  like  P — I  do  not  think  it  is  necessary  to  do 
that  in  view  of  the  evidence  which  has  been  given.  I 
put  it  in  as  a  comparison. 

5162.  I  think  we  have  had  most  of  what  you  say  in 
one  form  or  another.  Then  you  come  to  some  statistics 
which  you  have  taken  the  trouble  to  extract  from  the 
Civil  Judicial  Statistics,  with  the  object  of  drawing 
some  inference  from  them  ? — Yes. 

5163.  Those  appear  on  the  third  page  of  your  proof 
and  those  are  the  statistics  which  show  the  number  of 
marriages  dissolved  and  the  other  suits  tried  p — Yes. 

5164.  We  have  got  the  figures  for  the  year  1907  in 
the  tables.  What  is  the  conclusion  you  wish  us  to 
di-aw  from  those  figures  P — I  put  those  in  to  show  the 
actual  cost  of  divorce,  bnt  as  that  has  been  dealt  with, 
we  can  pass  it  over. 

5165.  Do  you  mean  that  table  also  shows  the  total 
costs  allowed  P— Yes.  That  is  the  calculation  I  have 
made  myself.  I  find  that  on  page  105  of  the  repoi-t  to 
which  we  are  referring  now,  the  report  of  the  Civil 
Judicial  Statistics,  by  Sir  John  MacdoneU,  the  number 
of  bills  of  costs  taxed  in  1907  was  491,  that  is  out  of  a 
total  number  of  729  cases.  729  cases  were  brought, 
and  491  were  taxed,  and  the  costs  amounted  to  a  total 
of  40,590L  Os.  2d.,  which,  with  an  additional  7,781i. 
for  court  fees  and  fees  on  taxation,  make  a  total  of 
48,371?.  16s.  3d.,  and  which,  as  I  am  only  dealing  with 
the  taxed  costs  allowed  in  491  cases,  gives  an  average 
of  66L  for  729  suits  tried.  Then  I  have  deducted  161. 
per  suit  from  the  576  undefended  cases,  and  if  that 
161.  is  added  to  the  cost  of  153  defended  oases,  you  get 
a,n  average  of  121Z.  for  every  defended  case  and  501.  for 
every  undefended  case. 

5166.  That  is  to  say,  from  the  calculations  you  draw 
the  conclusion  that  the  undefended  cases  have  cost  on 
an  average  50L  a  piece?— Yes,  that  is  conclusively 
proved  from  my  own  calculations. 

5167.  That  is  a  little  more  than  the  table  put  before 
us  shows.  You  come  to  an  average  of  121Z.  for  each 
defended  case  P — Yes,  I  am  taking  but  491  cases.     I  am 
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only  taking  tlie  cases  that  are  actually  taxed  in  wMcli 
costs  are  allowed. 

51G8.  The  rest  of  yonr  point  upon  that  is  that  that 
sum  of  50Z.  for  each  vmdefended  case  is  out  of  the  reach 
of  the  poor  ? — Absolutely. 

5169.  Now,  will  you  pass  on  to  the  statistics  which 
you  have  got  of  cases  which  bear  du-ectly  on  the  position 
of  the  poorer  classes.  I  understand  you  have  a  large 
collection  ? — Yes,  I  have  a  number  of  cases  here,  but  I 
have  set  them  out  under  different  headings. 

5170.  Have  we  them  set  out  ? — As  I  come  to  the 
various  causes  and  cases,  so  I  have  set  them  out. 

5171.  Will  you  kindly  take  your  o-mi  course  and 
give  us  the  results  in  the  shortest  possible  way  ? — I 
wiU  give  yovi  a  few  as  they  come  here. 

5172.  What  paper  of  yours  will  this  be  upon  ? — Tou 
will  find  it  upon  page  4  of  my  proof. 

5173.  I  daresay  we  can  follow  it  quite  well  if  you 
will  read  the  paper.  Will  you  tell  us  in  yoiu-  own  way 
what  statistics  you  have  got,  and  what  points  they  bear 
upon,  and  what  you  consider  they  actually  show  ? — 
I  have  such  a  number  I  cannot  remember  every  case. 
I  will  go  through  a  few  of  the  cases,  and  they  will  show 
you  the  various  points. 

517-1.  WiU  you  do  it  in  your  own  way? — Before 
going  to  that,  I  should  like  to  di'aw  your  attention  to 
some  statistics  which  you  have  passed  over.  They  are 
the  statistics  for  the  25  years  from  1883  to  1907,  which 
show  that  during  that  time  there  were  filed  15,505 
petitions  for  dissolution,  and  2,626  petitions  for  judicial 
separation,  whilst  for  the  same  period  there  were  only 
812  petitions  filed  for  leave  to  sue  or  defend  in  forma 
pauperis.  That  shows  you  the  law  is  out  of  the  reach 
of  the  poor  person. 

5175.  Are  those  figures  taken  from  the  judicial 
statistics  ? — Yes. 

51 7G.  For  how  many  years  ? — For  25  yeai-s. 

5177.  Will  you  repeat  it ;  I  did  not  quite  appreciate 
the  materiality  of  what  you  were  saying  ? — For  the 
25  years,  from  1883  to  1907,  these  statistics  show  that 
during  that  time  there  were  filed  15,605  petitions  for 
dissolution,  and  2,626  petitions  for  judicial  separation. 
Of  course,  those  would  be  High  Court  cases.  For  the 
same  period  there  were  only  812  petitions  filed  for 
leave  to  sue  or  defend  in  formd  pauperis,  which  shows 
that  the  poor  person  does  not  come  to  the  High  Court 
even  in  forma  pauperis. 

5178.  Am  I  passing  on  too  far  when  I  ask  you  to 
proceed  with  the  individual  cases  ? — No,  1  will  read 
one  or  two  to  you. 

5179.  Will  you  tell  us,  first  of  all,  what  point  the 
observations  are  upon  ? — The  cases  1  propose  to  bring 
before  you  now,  simply  deal  with  prohibitive  cost, 
although  there  may  be  other  points  which  will  crop  up, 
to  which  I  should  like  to  draw  your  attention.  I  have 
the  original  of  the  letters  here. 

5180.  Before  you  come  to  the  letters,  are  these 
letters  which  have  been  communicated  to  your  union  ? 
— These  are  letters  which  have  been  communicated  to 
my  union,  and  which  have  had  nothing  private  attached 
to  them,  and  they  may  be  used  in  any  way.  1  shall 
not,  of  course,  read  the  persons'  names.  They  ai-e  only 
excerpts  I  have  taken  from  the  letters  and  wiU  not 
contain  the  whole  of  the  letters.  There  are  a  lot  of 
people  who  write  about  things  that  are  not  relevant. 

5181.  They  are  directed  to  the  question  of  prohibi- 
tive cost  ? — They  are  entirely  upon  the  question  of 
prohibitive  cost,  although,  as  I  said  before,  these  letters 
will  show  other  points.  Number  one  is  the  case  of  a 
very  young  woman,  and  she  says  this  :  "  My  age  is  now 
'■  24  years.  I  got  married  at  18,  having  no  father  or 
"  mother  to  advise  me  differently;  in  six  weeks  after 
"  maniage  my  husband  commenced  to  use  me  in  a 
"  most  bmtal  manner  without  pi'ovocation  .... 
"  I  continued  to  live  with  him  for  two  years,  and  had 
"  two  children  bom ;  1  then  had  to  get  a  separation 
"  order  ....  but  he  only  contributed  51.,  and 
"  he  has  paid  nothing  since.  I  have  every  proof  he 
"  has  committed  adultery,  but  I  am  too  poor  to  pay 

"  for  divorce  proceedings Although  I  am 

"  only  now  24,  I  have  to  remain  tied  to  this  brutal 
"  man  the  i-emainder  of  my  life."  That  shows  the 
effect  of  separations,  and  it  also  shows  the  effect  of 
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what  one  might  call  an  improvident  man-Iage,  and  it 
also  shows  the  effect  of  brutal  treu,tnient  and  cruelty. 

5182.  I  do  not  want  you  to  go  through  them  all. 
Have  you  many  letters,  or  only  a  few  of  that  class  ? — 
I  have  had  a  very  large  number. 

5183.  Of  which  that  is  a  fair  type  ? — That  is  a  poor 
type  compared  with  some.  I  will  read  you  one  or  two 
more  if  you  will  allow  me. 

5184.  We  can  only  get  generalities,  wu  cannot  go 
into  the  detail  of  all  these  cases.  It  is  sufiicient,  I 
think,  as  long  as  you  are  prepared  to  say  that  is  typical 
of  a  large  number  of  cases  ? — Yes,  that  is  typical  of  a 
large  number  of  cases,  and  that  letter  I  quoted  to  you 
is  nothing  compared  to  some  of  them. 

5185.  Can  you  now  pass  on  to  another  type  P — I 
thought  1  would  deal  with  that  when  I  came  to  the 
various  questions  as  they  are  dealt  with  in  my  proof. 
When  I  come  to  deal  with  insanity,  craelty,  desertion 
&c:,  I  have  them  all  set  out. 

5186.  You  are  stiU  on  the  question  of  cost  ? — Yes. 

5187.  What  do  you  wish  to  add? — Mr.  Ramsey 
Fairfax  has  dealt  with  the  actual  number  of  separation 
orders  that  were  granted,  and  he  has  drawn  attention 
to  the  fact  that  76,695  separation  orders  were  granted 
since  the  Act  came  into  force,  and,  in  my  opinion,  that 
conclusively  proves  that  there  is  a  demand  for  divorce 
among  the  poorer  classes.  1  have  noticed  that  the 
question  has  been  put  here  :  "  Is  there  any  demand  ?  " 
I  am  not  in  possession  of  particulars,  but  I  notice  that 
Mr.  Pickstone,  I  think  it  was,  one  of  the  registrars, 
gave  evidence  with  regard  to  44  cases  which  he  selected 
where  adultery  had  been  alleged,  either  on  the  part  of 
the  wife  in  applying  for  the  order,  or  on  the  part  of  the 
husband  when  he  defended  the  order,  or  rather  made  a 
defence  against  the  order  being  made.  That  rather 
goes  to  show  that  this  Act 

5188.  Excuse  me,  but  we  want  youi'  evidence,  and 
not  an  argument  drawn  from  somebody  else's  evidence  ? 
— I  cannot  say  myself,  but  I  see  it  has  been  put  in 
evidence,  and  I  am  drawing  attention  to  the  fact  that 
79,695  separation  orders  had  been  granted,  and  it  is 
possible  I  think,  from  that,  to  assume  that  in  a  large 
number  of  such  cases  adultery  is  committed,  and  that 
they  should  be  able  to  get  a  divorce  on  those  grounds. 
If  I  had  read  more  letters  you  would  have  found  that 
adultery  was  alleged  in  a  large  number  of  cases.  Shall 
I  proceed  now  on  to  the' question  of  the  court  ripon 
which  I  think  jurisdiction  should  be  confeiTed  as  set 
forth  in  my  proof 

5189.  If  you  please  ? — I  have  drawn  attention  to 
the  fact  that  the  40th  section  of  the  Act  of  1857  did 
confer  jurisdiction  on  the  assize  courts. 

5190.  That  was  taken  away  in  1858? — Yes,  and 
I  think  the  assize  courts  would  be  unsuitable,  inasmuch 
as  they  are  not  sufficiently  local,  or  held  sufficiently  often. 
The  courts  of  summary  juiisdiotion  must  also  be  passed 
over  on  several  grounds,  one  of  the  principal  of  which 
is  that  in  the  vast  majority  of  such  courts,  justice  is 
there  administered  by  justices  of  the  peace  who  have 
had  no  legal  training,  and  on  this  ground  alone,  cases 
of  such  grave  importance  as  the  severance  of  the 
matrimonial  bond  should  not  there  be  dealt  with. 
These  latter  remarks  do  not  apply  to  courts  presided 
over  by  a  stipendiaiy  magistrate,  who  would  doubtless 
be  competent  to  deal  with  such  cases,  and  jurisdiction 
in  divorce  might  be  extended  to  these  latter  courts, 
although  it  is  doubtful  if  it  would  be  advisable  that 
cases  of  such  importance  should  be  dealt  with  in  the 
same  court,  together  with  drunkenness,  petty  theft,  &c., 
this  apai't  from  the  important  fact  that  such  courts 
have  no  jury  sy.stem. 

5191.  Is  the  conclusion  you  come  to  that  the  county 
court  is  the  proper  court  to  have  the  jurisdiction  ? — 
Personally  I  am  unable  to  express  an  opinion  upon  that. 
It  appears  to  me,  from  the  study  I  have  made  of  the 
question,  that  they  would  appear  to  be  the  best  courts. 
My  reasons  for  that  being  they  are  exceptionally  local, 
are  held  often,  are  easily  accessible,  and  are  presided 
over  by  competent  judges. 

5192.  Then  you  refer  to  the  report  of  the  County 
Courts  Committee,  but  we  have  that,  so  that  I  do  not 
think  you  need  trouble  with  it  ? — There  are  one  or  two 
points  there  I  should  like  to  mention.      The  County 
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Courts  Committee  made  some  suggestion,  which  per- 
sonally I  cannot  agree  with.  I  am  referring  to  the 
committee  appointed  by  the  Lord  Chancellor.  It 
appears  to  me  that  the  veto  suggested  by  this  com- 
mittee in  regard  to  the  home  and  near  counties  is  not 
a  good  one,  and  that  jurisdiction  should  be  conferred 
upon  such  counties,  otherwise  any  person  living  therein 
will  be  placed  under  a  serious  disabibty.  The  bringing 
of  witnesses  to  London,  and  the  employment  of  a  local 
solicitor  and  his  London  agent,  even  if  the  litigant  lives 
but  20  miles  from  London,  would,  I  think,  in  many  cases 
prove  a  source  of  injustice,  and  those  affected  would 
have  little  satisfaction  in  knowing  that  if  they  resided 
in  other  counties,  they  would  the  better  be  able  to  take 
advantage  of  the  law. 

5193.  Ton  agree  in  the  main  with  that  report,  but 
you  would  rather  see  it  extended  to  the  London  county 
courts  as  well  ? — I  am  not  so  particular  about  the 
London  county  courts.  I  think  it  would  be  just  as 
hard  for  poor  people  living  30  miles  from  London  to 
get  a  divorce  as  a  person  who  lived  in  Northumberland, 
because  they  cannot  afford  to  bring  their  witnesses  to 
London,  and  I  think  that  committee  dealt  specially 
Tvith  the  home  counties.  This  committee  also  proposed, 
at  page  25  of  the  same  report,  that  county  courts 
should  only  be  able  to  deal  with  cases  in  which  the 
petitioner  can  satisfy  the  judge  that  his  or  her  whole 
assets,  after  payment  of  debts,  are  not  worth  501., 
and  that  the  joint  income  of  petitioner  and  respondent 
are  less  than  150Z.  per  annum.  Such  a  Umitation 
woxdd  be  inadvisable,  inasmuch  as  there  would  still 
remain  a  very  numerous  class  who  would  be  excluded 
from  obtaining  relief.  Many  quasi-professional  persons, 
small  traders  and  others,  whose  incomes  may  perhaps 
be  between  200Z.  and  300Z.  per  annum,  and  who  generally 
have  to  live  up  to  the  full  extent  of  such  incomes, 
would  rarely  ever  be  in  a  position  to  afford  the  large 
sums  at  present  required  for  a  divorce  in  the  High 
Court.  Those  are  the  sums  of  121Z.  and  SOI.  respec- 
tively which  I  have  drawn  your  attention  to.  If, 
therefore,  a  bmitation  in  this  direction  is  placed  upon 
local  courts,  it  should  only  deal  with  the  joint  income 
of  parties  entitled  to  sue  therein  and  which  should  be 
fixed  at  a  maximum  of  500L  per  anmun.  I  have  come 
to  that  conclusion  from  the  number  of  cases  I  have  had 
from  what  I  may  call  the  lower  middle  class,  persons 
who  really  could  not  afford  to  bring  people  to  London, 
witnesses  and  that  sort  of  thing.  They  would  be 
probably  earning  two  or  three  hundred  pounds  per 
annum,  and  I  think  they  would  be  absolutely  excluded 
if  that  provision  was  allowed  to  stand.  That  is  the 
class  I  am  endeavouring  to  legislate  for. 

5194.  Is  there  any  further  point  upon  the  county 
courts  to  which  you  wish  to  refer? — I  have  made 
a  few  points,  and  there  are  some  suggestions  which 
I  think  might  be  useful.  They  are  only  suggestions, 
because  I  am  not  a  lawyer  and  know  nothing  of  county 
court  procedure.  The  niles  at  present  prevailing  in 
the  High  Court  I  have  been  through  carefully,  and 
with  a  httle  modification  they  would  appear  to  be 
applicable  to  comity  courts.  Then  another  thing  is 
this,  seiwice  of  a  citation,  and  any  subsequent  notices, 
&c.,  should,  as  often  as  possible,  be  made  personally, 
but  where  that  is  not  possible,  and  good  cause  can  be 
shown,  I  think,  in  addition  to  service  by  advertisement, 
which  is  allowed  at  the  present  day,  it  should  also  be 
allowed  by  registered  post.  Take  the  case  of  a  poor 
man  or  woman  who  is  living  in  Cornwall  or  Sussex. 
They  may  have  ample  evidence  for  a  divorce,  but  are 
not  able  to  afford  the  expense  of  a  personal  citation, 
if  the  respondent  has  gone  to  Scotland  and  Yorkshire, 
or  some  distfint  place  in  any  other  part  of  the  country. 
Then  I  think  the  petitioner,  whether  husband  or  wife, 
should  be  required  to  have  resided  for  a  period  of  at 
least  six  months  within  the  jurisdiction  of  any  local 
court  to  which  he  or  she  may  present  a  petition.  I 
should  say  six  months  at  the  least,  so  that  people 
cannot  run  out  of  one  county  into  the  other  for  the 
ostensible  purpose  of  getting  a  divorce.  Then  I  think 
that  the  rules  regarding  suits  in  forma  pauperis  should 
be  so  altered  whereby  counsel  shoidd  be  retained  by 
each  com-t,  to  give  an  opinion  whether  a  person  desirous 
of  prosecuting  a  suit  by  that  method,  had  reasonable 


grounds  for   so  proceeding.     That   would   be   so  that 
they  could  say :   "  Ton  can  or  cannot  proceed  hi  thie 
court."     I   think  that  would  assist  poor  per'itrs  who 
have  no  money.     Then  I  think  that  powers  should  be 
vested   in   judges    to    grant   either   a   decree   absolute 
immediately  upon  a  verdict  being  given  which  is  the 
Scottish  Law,  or  a  decree  nisi  to  be  made  absolute  at 
the  expiration  of  six  months.     I  think  that  discretion 
should  lie   with  the  judge.     I  do  not  think  that  the 
King's  Proctor  or  any  other  person  should  be  allowed 
to  intervene  in  any  case  after  a  decree  nisi  had  once 
been  granted,  the  six  months  intervening  between  such 
decree    and   the  decree   absolute  being   ostensibly  for 
the  purpose  of  allowing  opportunity  of  reconcUiatioD 
or   appeal.      The   present   law    being    unequal  causes 
collusion,    and   no   useful   purposes   can    therefore,  be 
served  in  condemning  two  persons  to  live  together  in 
a  state  of  mutual  distrust  and  injury.     Besides,  persons 
who  go  to  the  Divorce  Court  and  obtain  a  decree  nisi, 
and  are   thereafter   prevented  by  the  King's  Proctor 
from  obtaining  a  decree  absolute,  are  not  compelled  by 
such  official  to  live   together   again,    and   it   is   fairly 
reasonable  to  assume  they  never  do    so,  consequently 
such  interference  is  conducive  to  bastardy,  concubinage, 
prostitution,  and  other  forms  of  immorality. 

5195.  That  m'eans  you  do  not  think  that  the  mis- 
conduct of  the  petitioner  should  necessarily  be  a  bar 
to  a  decree  P — That  is  my  opinion.  There  is  one  point 
which  was  made  this  morning  which  I  thought  of  a 
long  time  ago.  I  think  the  fees  should  be  kept  down 
as  low  as  possible,  and  if  county  courts  are  granted 
powers  to  deal  with  divorce  cases,  I  think  one  day 
should  be  set  on  one  side  for  all  matrimonial  cases  to 
be  tried.  I  do  not  like  the  idea  of  mixing  them  up 
with  other  matters. 

6196.  Those  are  all  the  suggestions  you  have  to 
make  about  the  county  courts  ? — Tes. 

5197.  The  next  point  is  on  the  question  of  separa- 
tion orders  ? — Tes.  I  have  dealt  with  it  rather  fuUy 
under  thi-ee  heads.  I  presume  the  historical  aspect 
and  the  evolution  of  the  law  of  separation  you  do  not 
want  me  to  deal  with. 

5198.  No,  I  think  we  know  that  quite  well,  but  I 
should  like  to  get  from  you  any  statistics  that  you 
have  ? — I  shall  come  to  the  statistics. 

5199.  I  should  like  any  statement  of  facts  you  have 
prepared  upon  it.  Matters  of  opinion,  I  think  we  must 
decide,  more  or  less,  for  ourselves.  If  you  have  any 
statistics  I  should  like  you  to  give  them  to  us ." — ^I  have 
brought  forward  a  large  number  of  the  laws  in  relation 
to  separation  in  other  countries. 

5200.  I  thmk  we  have  had  aU  that  ?— You  would 
like  me  to  pass  over  those  ? 

5201.  Yes  ? — I  now  come  to  the  statistics  on 
separation.  It  has  ah-eady  been  stated  that  79,695 
separations  have  taken  place  since  the  year  1907,  and 
I  have  calculated  that  the  actual  average  for  the  five 
years,  1903  to  1907,  was  6,959.  I  have  also  calculated 
that  if  the  same  average  was  kept  up  during  the  years 
1908  and  1909  we  should  have  a  further  13,918  separa- 
tions to  add  to  those  ah-eady  accounted  for,  which 
would  bring  up  a  total  since  the  Acts  of  1895  and  1902 
have  been  in  force,  of  93,613,  which  makes  187,226 
man-ied  citizens  who  have  been  separated  by  the  law 
of  this  country,  and  the  law  has  not  troubled  whether 
they  are  brought  together  again.  I  have  set  forth  the 
causes  of  those  separations. 

5202.  What  I  wanted  is  the  facts  P— There  a,re  a 
number  of  economical  factors  which  have  to  be  taken 
into  consideration. 

5203.  What  we  want  is  facts?— All  these  causes 
are  based  upon  facts  which  have  come  to  my  knowledge. 
I  have  some  12  causes,  which  perhaps  one  might  pass 
over. 

5204.  I  do  not  want  you  to  pass  over  anything 
which  shows  the  facts,  or  any  statistics  which  bear 
upon  these  questions.  The  mere  fact  of  the  law 
existing  in  a  certain  state  we  know  quite  well  P— I  deal 
with  the  five  statutory  grounds,  but  there  are  other 
grounds  besides  those.  There  is  a  variety  of  reasons. 
I  think  it  is  sometimes  as  well  to  know  what  is  the 
cause  of  separation.     If  you  know  the  cause  of  a  thing 


MINUTES    OF    EVIDEXCE. 


215 


8  March  1910.] 


Mr.  K.  T.  Gates. 


[Gmitinued. 


you  can  sometimes  ascertain  the  effect,  and  then  find 
out  what  is  the  remedy. 

5205.  Will  you  give  it  to  us  in  your  own  way  ? — Of 
course,  the  direct  eavTses  are  the  five  statutory  grounds 
which  are  dealt  with  under  the  Act  of  1895,  and  the 
statutoiy  ground  which  is  dealt  with  under  the  Act  of 
1902,  habitual  drunkenness.  In  addition  to  those  there 
are  adultery,  intoxicating  liquor,  unemployment,  poverty, 
easy  facilities  at  the  present  day  for  travelling  abroad, 
ianprovident  marriages,  employment  of  married  women, 
increasing  variation  among  men  and  women  in  civihsa- 
tion,  easy  facilities  for  obtaining  separation  orders,  lack 
of  reasonable  facilities  and  reasonable  groimds  for 
obtaining  a  divorce,  and  the  present  prohibitive  cost 
of  a  divorce  suit.  Those  are  some  of  the  indu-ect 
causes  of  separation  orders  being  appHed  for  and 
obtained. 

5206.  Have  you  any  statistics  or  facts  which  show 
that  the  difficulty  of  getting  divorce  decrees  operates  to 
produce  what  you  are  referring  to  ? — I  have  passed  over 
the  letters  which  I  have  brought  with  me,  in  which  the 
facts  and  causes  I  have  just  mentioned  ai-e  amply 
illustrated.  I  gave  you  one  illustration,  but  there  are 
a  large  number  on  the  question  of  prohibitive  cost. 
After  going  very  carefully  through  the  many  cases  that 
have  come  under  my  notice,  I  have  arrived  at  the 
conclusion  that  the  indirect  causes  I  have  mentioned 
are  the  main  factois  which  cause  separation.  ifow 
I  will  pass  on  to  the  effect.  I  can  illustrate  not  only 
one,  but  four  or  five  of  those  causes  operating  in 
individual  cases,  and  it  may  be  they  finally  result  in  a 
separation  order.  I  wi-ote  to  Mr.  George  Cadbury  in 
connection  with  the  employment  of  mairied  women, 
as  I  understood  he  had  instituted  some  inquiries  in 
Birmingham  in  order  to  find  ovit  whether  man'ied 
people  live  more  happily  when  the  woman  was  not 
employed. 

52i)7.  I  wish  you  would  keep  to  what  I  am  asking 
you.     Tou  find  certain  causes  are  in  operation  ? — Tes. 

62t)8.  Have  you  anything  that  shows  to  what  extent 
the  present  state  of  the  law,  either  from  the  difficulty 
of  getting  decrees  or  the  difficulty  of  getting  separation 
orders,  is  operative  to  produce  the  evils  to  which  you 
have  referred  ? — Tes,  I  have  a  large  nimiber  of  statistics 
which  I  propose  to  give  you. 

5209.  Will  you  give  us  those.'' — T.  will  give  them 
as  I  com.e  to  the  various  causes.  I  will  pass  over 
the  causes  that  are  well  known.  Injustice  to  men 
and  women  is  illustrated  in  regard  to  the  former, 
that  is,  injustice  to  men  by  the  fact  that  men  have 
hardly  any  rights  at  all  under  the  Act  of  1895,  and, 
although  a  wife  can  obtain  a  separation  if  her  husband 
assaults  her,  he  has  no  such  redress  tmless  he  proceeds 
to  the  High  Coui-t  and  sues  for  a  judicial  separation 
on  the  ground  of  cruelty.  Further,  in  many  instances 
a  husband  who,  perhaps,  is  earning  but  11.  10s.  per  week, 
may  be  ordered  to  pay  his  wife,  say,  7s.  6d.  for  main- 
tenance (I  have  cases  of  this  here  which  I  have  not  read, 
but  I  have  put  it  into  my  proof),  and  although  she  may 
thereafter  live  a  loose  life,  which  he  may  be  well  aware 
of,  he  is  still  bound  to  pay  such  maintenance,  owing  to 
the  fact  that  through  having  to  work  hard  and  long 
hours,  he  has  neither  time  nor  opportunity  to  collect 
evidence  to  get  the  order  discharged. 

5210.  That  means  if  a  woman  has  got  a  separation 
order  from  a  man,  and  he  finds  or  hears  that  she  is 
leading  a  loose  hfe,  he  has  not  the  means  or  the  time  to 
get  the  order  discharged  ? — That  is  what  it  means  :  he 
has  not  the  time. 

5211.  As  a  fact,  they  do  get  these  orders  discharged 
in  certain  cases  ? — Tes. 

5212.  In  others  they  are  not  able  to  for  want  of 
means  F — I  think  so ;  and  the  result  is  that  the  woman 
goes  on  her  way  rejoicing,  as  it  were.  I  have  had 
that  practically  put  to  me  by  men  who  have  absolutely 
been  affected  by  it.  They  have  called  at  my  office  and 
explained  the  whole  position  to  me. 

5213.  Is  your  conclusion  that  that  separation  order 
had  better  have  been  a  divorce  at  the  beginning  ?— -I 
do  not  know  under  those  circumstances,  but  I  will 
come  to  the  question  as  to  whether  a  separation  should 
be  a  divorce  a  little  later  on,  if  you  do  not  mind. 
Another  illustration  I  should  like  to   give   is   that   a 


husband  against  whom  a  maintenance  order  has  been 
mnde  ma,y  fall  out  of  employment ;  in  consequence 
thereof  the  payment  of  maintenance  gets  in  aiTears, 
and  the  wife,  if  she  is  vindictive,  can  then  have  him 
sent  to  gaol,  one  effect  of  which  is  that  the  ratepayers 
suffer  by  the  extra  cost  upon  the  rates  of  having  to 
support  a  sti-ong,  healthy  man  in  prison,  and  his  wife 
and  children  outside.  I  have  had  a  case  of  a  man  who 
has  been  confined  in  gaol  21  times. 

5214.  Under  a  separation  order  P — Tes.  I  have  the 
case  of  aimther  man  who  was  met  at  the  door  of  the 
gaol  by  his  Avife,  and  three  days  afterwards  he  was 
committed  by  the  magistrate  again.  His  sentence  was 
two  months,  I  think.  He  was  hauled  up  by  the  magis- 
trate three  days  after  being  let  out  after  serving  his 
two  months,  and  sent  back  for  another  six  weeks.  I 
do  not  see  how  that  man  could  possibly  support  his 
wife  while  he  is  in  prison. 

5215.  Tou  do  not  believe  in  the  remedy  of  sending 
men  to  prison  ? — Tes,  I  do  in  certain  cases,  only  those 
men  that  should  be  sent  to  gaol  generally  run  off  to 
America.  They  get  on  a  cattle  ship  and  away  they  go 
and  leave  their  wives.  I  have  a  number  of  cases  where 
a  woman  has  got  a  warrant  against  her  husband,  and 
he  has  then  disappeared,  and  one  woman  sent  me  a 
letter  in  which  she  said  that  she  had  got  a  letter  from 
San  Francisco,  in  which  her  husband  says,  "  I  warned 
"  you  if  yqu  took  out  a  warrant  you  would  never  get 
"  another  cent,  and  you  never  will." 

5216.  Is  your  experience  that  separation  orders  do 
often  lead  to  the  man  disappearing  altogether  ? — ■ 
Invariably,  I  will  not  say  invariably,  but  often. 

5217.  It  cannot  be  invariable,  because  you  have 
given  us  a  case  of  a  man  being  sent  to  prison  ? — I  said 
invariably  at  first,  but  I  say  "  often."  I  have  a  state- 
ment of  one  case  which  I  could  leave  with  the  Commis- 
sion, if  necessary,  which  a  man  swore  to,  and  I  think  he 
went  to  gaol  about  four  times.  As  soon  as  he  came  out 
they  put  him  in  gaol  again,  and  he  said  he  never  had  a 
proper  chance.  How  could  he  pay  the  arrears  when  he 
was  in  gaol  ? 

5218.  Tour  next  defect  is  bigamy.  Do  you  find 
that  bigamy  has  been  the  result  of  separation  orders  ? 
— I  should  not  like  to  say  that  bigamy  had  been  the 
effect  of  separation  orders.  I  have  endeavoured  to 
arrive  at  some  conclusion  by  comparing  the  various 
statistics.  I  find  in  the  IS  years,  from  1893  to  1907, 
that  there  were  no  less  than  1,615  persons  tried  in 
England  and  Wales  for  bigamy.  I  am  not  able  to  say 
the  actual  number  who  were  convicted,  because  it  does 
not  come  out  in  the  statistics.  I  think  judicial  sepai-a- 
tions,  separation  orders,  and  private  deeds  of  separation 
may,  in  all  probability,  be  responsible  for  a  small  part 
of  that.  I  only  say  for  a  small  part  of  that.  I  do 
not  say  for  the  whole  of  that,  because  that  would  be 
ridiculous. 

5219.  Tou  say  that  there  were  1,615  persons  tried 
for  bigamy  in  the  15  years,  from  1893  to  1907  ? — The 
main  grounds  are  brought  about  by  desertion.  There 
are  a  good  number  of  cases  which  illustrate  that.  A 
man  deserts  his  wife  and  goes  to  the  United  States  of 
America,  or  mce  versa  ;  the  woman  deserts  her  husband 
and  he  does  not  hear  any  more  of  her.  I  had  a  case 
sent  to  me  only  yesterday ;  it  is  a  most  exti'aordinary 
case  which  I  should  like  to  leave  with  the  Commission. 
A  man  got  married  to  a  woman  and  had  one  child  by 
her.  It  is  too  long  to  deal  with  in  detail,  but,  briefly, 
it  amounts  to  this.  He  got  maiTied  to  this  woman,  had 
one  child  by  her,  and  after  he  had  been  married.  10  years 
she  was  convicted  of  manslaughter.  Having  been  con- 
victed of  manslaughter,  whilst  serving  her  term  of 
imprisonment  he  joined  the  navy  and  became  a  chief 
armourer.  After  a  little  while  he  lost  sight  of  his  wife, 
after  she  came  out  of  prison,  I  presume.  He  did  all 
he  could  to  find  out  where  she  was.  He  advertised  for 
her,  and  then  he  got  married  to  another  woman. 
After  he  had  been  married  a  little  while  his  wife  turned 
up,  and  he  was  tried  at  the  Winchester  Assizes  for 
bigamy  and  acquitted  by  the  judge.  The  result  is  that 
there  are  several  illegitimate  childi-en.  It  is  a  most 
sordid  case.  There  are  six  or  seven  illegitimate 
children.  I  get  rather  mixed  myseK  the  more  I  go 
into  it. 

0     4: 
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5220.  Let  us  get  to  the  result.  Is  it  your  view  from 
these  cases  that  separation  orders  are  not  a  good  thing 
in  many  cases  ? — They  really  are  not. 

5221.  And  further,  if  there  were  more  groimds  for 
divorce  you  think  that  these  erils  might  be  minimised  ? 
— ShaU  I  give  statistics  with  regard  to  bigamy,  and 
show  how  it  has  increased .'' 

5222.  I  do  not  think  that  necessarily  helps  us  ? — 
We  will  pass  over  those,  then. 

5223.  I  think  that  deals  with  your  statistics  about 
the  separation  orders  ? — There  is  the  illegitimacy  to  be 
dealt  with  yet. 

5224.  I  do  not  want  to  go  into  all  the  figures  about 
that,  except  so  far  as  anything  which  you  say  shows  the 
operation  of  these  orders  ? — I  think  these  figures  do 
more  or  less  show  it.  It  has  been  stated  that  separa- 
tion orders  do  not  affect  the  illegitimacy  rate,  but  the 
statistics  show  that  they  do,  at  least  it  could  be  infen-ed 
that  they  do.  From  1876  to  1908  the  illegitimate  birth 
rate  per  1,000  unmanied  and  widowed  women  aged 
15  to  45  years  has  declined  in  the  following  propor- 
tions, that  is,  adopting  the  average  rate  in  the  five 
years  1876  to  1880  as  a  standard  of  100.  For  the 
five  years  from  1876  to  1880,  taking  the  standard  of 
100,  then  for  the  five  years  from  1881  to  1885  it  would 
be  90 ;  for  the  five  years  from  1886  to  1890  it  would 
be  74  ;  for  the  five  years  from  1891  to  1895  it  would  be 
68 ;  for  the  five  years  from  1896  to  1900  it  would  be  60  ; 
and  for  the  8  years  from  1901  to  1908  it  would  be  55. 
That  table  shows  while  for  the  15  years  from  1881 
to  1895  the  proportion  dropped  32,  for  the  13  years 
from  1896  to  1908,  since  the  Act  of  1895  came  into 
force,  the  proportion  has  only  fallen  13. 

5225.  Does  that  mean  this  :  dui-ing  the  time  before 
the  Act  of  1895  was  in  operation  there  was  a  rapid 
decline  in  the  illegitimate  birth  rate  ? — Tes,  that  is 
what  it  means. 

5226.  Since  that  time  the  decline  has  been  less 
i-apidP — Tes,  it  has  practically  stood  still.  That  is 
what  1  am  endeavouring  to  show  you.  I  would  like  to 
take  it  in  another  way,  because  I  think  these  figures  are 
very  interesting  and  important.  Take  the  illegitimate 
birth  rate  per  1,000  unman-ied  and  widowed  women 
a.ged  15  to  45  years,  that  is  the  only  proper  way  of 
calculating  it ;  that  has  from  1876  to  1906  in  each 
tenth  year  been  as  follows:  in  1876  it  was  14 '6  per 
1,000;  in  1886  it  was  12-8  per  1,000;  in  1896  it  was 
9  •  7  per  1,000  ;  and  in  1906  it  was  8  ■  1  per  1,000. 

5227.  That  is  the  same  thing.  There  is  some 
decrease  from  1886  to  1896,  but  very  little  decrease 
during  the  remaining  ten  years  ? — Tes ;  it  has  been 
practically  stationaiy. 

5228.  There  is  a  decrease  between  1876  and  1886, 
and  a  considei-able  decrease  between  1886  and  1896, 
and  a  1'6  decrease  between  1896  and  1906? — Tes. 
I  am  inclined  to  tliink  that  these  separation  orders 
have  stopped  the  decrease  in  the  illegitimacy  birth  rate. 
Of  coui-se  there  is  the  factor  that  nowadays  people 
restrict  the  procreation  of  children  to  what  they  used 
to,  the  facilities  for  so  doing  being  much  more 
advanced  than  they  used  to  be. 

5229.  Will  you  just  give  me  the  last  of  these 
figures,  so  as  to  dispose  of  this  point.  I  see  that  you 
have  another  table  at  the  bottom  ? — Tes.  Tou  mean 
the  table  vidth  regard  to  the  judicial  separations  ? 

5230.  No,  I  mean  the  last  table  on  the  same  page. 
I  want  to  see  what  that  last  table  shows  ? — Tes.  That 
is  the  proportion  of  illegitimate  births  per  1,000  un- 
manned and  widowed  women  aged  14  to  45  years  of 
age  since  1899,  from  which  time  we  can  calculate  that 
separation  orders  would  begin  to  make  an  impresions 
on  illegitimacy.  The  proportions  are  as  follows :  in 
1899  it  was  8-9  per  1,000;  in  1900  it  was  8-6;  in 
1901  it  was  8-4;  in  1902  it  was  8-4;  in  1903  it  was 
a  •  4  ;  in  1904  it  was  8  ■  4 ;  in  1905  it  was  8  ■  2  ;  in 
1906  it  was  8  •  1 ;  in  1907  it  was  7  •  8  ;  and  in  1908  it 
was  8-0. 

5231.  That  shows  a  more  or  less  steady  decrease  ? — 
Those  figures  show  that  since  the  Act  of  1895  came 
into  force  illegitimacy  has  practically  remained  steady, 
whereas  before  then  it  was  decreasing  very  rapidly. 

5232.  What  inference  do  you  di-aw  from  those 
figures  ? — 1  draw  the  inference  that  the  Act  of  1895,  by 


granting  a  number  of  separation  orders,  is  a  contri- 
butory factor  to  iUegitimaoy.  I  should  like  to  quote 
some  other  figures  in  connection  therewith  in  which  the 
Registrar  G-eneral  shows  that  the  number  of  illegiti- 
mate births  in  1908  would  have  been  67,649  instead  of 
37,631,  if  the  proportion  of  unmarried  and  widowed 
women  of  15  to  45  years  had  been  as  fertile  in  that 
year  as  the  proportion  of  similar  women  were  in 
1875-1880.  Tet  in  spite  of  this  diminution  in  fertility, 
we  see  that  since  the  Act  of  1895  illegitimacy  has 
practically  remained  stationary. 

5233.  Then  you  pass  on  to  the  judicial  separations 
What  do  you  say  they  show  ? — I  think  I  simply  quoted 
those  to  commence  with  the  question. 

5234.  That  only  shows  that  the  number  of  judicial 

separations ? — Is  decreasing,  and  that  the  husband 

does  not  often  apply  for  a  judicial  separation  in  the 
High  Court. 

5235.  We  know  that,  I  think.  Does  that  exhaust 
the  points  you  have  to  /nake  iipon  those  figures  ? — With 
regard  to  judicial  separation  ? 

5236.  Tes  ? — I  think  it  really  does  settle  aU  I  want 
to  deal  with  regarding  judicial  separation. 

5237.  The  next  part  of  the  paragraph  is  chiefly 
quotations  and  arguments,  and  I  think  we  must  pass 
those  .'■ — I  would  like  to  deal  with  the  question  of 
private  deeds  of  separation,  which  do  not  appear  to 
have  been  dealt  with  at  aU.  It  is  a  factor  that  never 
seems  to  have  been  considered  in  this  country. 

5238.  Are  you  suggesting  that  they  should  be 
abohshed,  or  what  ? — I  am  suggesting  that  some 
record  should  be  taken  of  them.  I  do  not  believe 
other  countries  allow  people  to  get  separated  without 
having  some  cognizance  of  what  they  are  doing.  In 
this  country  at  the  present  time  how  is  one  to  arrive 
at  a  conclusion  as  to  whether  or  not  there  is  a  canker 
in  our  midst  or  something  that  we  do  not  know  of,  if 
we  do  not  know  how  many  people  are  separated  ? 

5239.  Tour  suggestion  is  that  private  deeds  should 
be  registered  in  some  way .' — That  is  my  suggestion. 
I  have  had  the  opinion  of  a  number  of  solicitors,  and  I 
have  made  a  calculation  with  regard  to  it. 

5240.  Do  you  mean  some  calculation  as  to  the 
number  of  separation  deeds  that  probably  exist  ? — 
Tes. 

5241.  What  do  yoii  estimate  it  at? — 1  have  the 
opinions  of  a  number  of  well-known  solicitors  here. 

5242.  What  is  the  result  ?  —  The  result  is  you 
might  expect  there  might  be  one  private  deed  of  separa- 

( tion  drawn  up  in  each  year  by  each  solicitor  acting,  and 
as  there  are  16,000  solicitors 

5243.  Cannot  you  give  us  the  net  result  ? — I  can 
hardly  give  the  net  result,  because  I  have  had  to  make 
a  result.  One  has  said  one  and  some  not  one,  but  I 
have  come  to  the  conclusion,  we  may  take  it,  that  there 
are  2,0lKJ  private  deeds  of  separation  drawn  up  every 
year,  which  may  have  a  similar  effect  on  the  women 
as  a  magistrate's  separation,  in  the  case  of  Dodd  v. 
Dodd,  and  thereby  debar  them  from  obtaining  a  divorce 
on  the  ground  of  the  husband's  subsequent  adultery. 
This  was  illustrated  in  the  case  of  Balcombe  v. 
Balcombe. 

5244.  Is  your  suggestion  that  they  shoxUd  be  regis- 
tered ? — My  suggestion  is  that  some  cognizance  should 
be  taken  of  private  deeds  of  separation,  that  the  State 
should  have  an  interest  in  the  matter.  Then,  I  have 
some  letters  about  this. 

5245.  Have  you  any  further  statistics  or  facts, 
those  are  what  I  want  you  to  deal  with  ? — I  have  these 
facts  in  regard  to  separation.  I  have  both  judicial 
private  deeds  and  magistrates  separations  here  set  out. 
I  will  give  you  one. 

5246.  Tes  ? — It  is  a  rather  long  one.  The  man 
says 

5247.  I  do  not  think  we  wa,nt  that.  Cannot  you 
give  us  what  is  the  basis  of  any  suggestion  you  have 
to  deal  with  on  this  question  of  separation  ?  We  do 
not  want  the  details  of  each  case.  What  is  it  you  say 
the  cases  you  have  got  and  the  number  of  letters  you 
have  show  ? — The  number  of  letters  and  the  number  of 
cases  that  have  come  under  my  notice  conclusively 
prove  that  separation  really  is  a  most  unsatisfactory 
remedy,  and  that  there  ought  to  be  some,  what  I  might 
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call,  way  out  of  it.  I  do  not  absolutely  want  to  abolish 
sepai-ation  entirely,  liecause  I  am  aware  we  must  have 
separation,  because  people  will  separate  even  if  we  have 
the  most  stringent  laws.  But  I  think,  in  view  of  the 
various  facts  and  cases  which  had  come  under  my 
notice,  that  permanent  separation  is  a  most  unsatis- 
factory remedy  and  should  be  altered. 

5248.  That  is  justified  ?— More  than  justified. 

5249.  By  a  number  of  cases  that  have  actually  come 
before  your  own  personal  cognizance  ? — It  is  more  than 
justified.     I  can  use  the  words  "  more  than  justified." 

5250.  The  next  point  is  suggestions  for  amendment, 
but  before  T  go  to  that  are  there  any  other  facts  that 
you  wish  to  di-aw  attention  to,  based  on  actual  com- 
munications or  experience  ? — There  are  a  great  number 
of  facts,  but  I  cannot  remember  them  all.  They  are 
all  so  mixed  up ;  I  have  had  such  a  large  number. 
There  is  drink  in  some  cases,  and  ci-uelty  in  others. 

5251.  We  must  really  get  to  some  summary.  We 
cannot  hear  each  individual  case ;  the  point  is  what 
conclusions  does  all  this  matter  that  is  brought  before 
you  lead  you  to  ? — The  conclusions  with  regai-d  to 
separation  lead  me  to  believe  that  it  is  necessary  to 
abolish  any  system  that  can  possibly  place  any  person, 
man  or  woman,  in  the  position  of  being  permanently 
separated  from  either  husband  or  wife  without  the 
power  of  re-mai-riage.  That  is  the  sum  total  of  the 
conclusion  I  have  had  to  arrive  at. 

5252.  Tou  aiTived  at  that  after  having  masses  of 
communication  from  a  variety  of  people  ? — Yes,  from  a 
variety  of  people,  a  variety  of  circumstances,  incidents, 
and  cases. 

5253.  That  means  divorce  in  certain  cases  ? — Tes. 


5254.  What  are  the  cases  which  your  experience 
leads  you  to  conclude  should  be  the  proper  grounds  for 
granting  such  divorces  F — The  givjunds  I  have  arrived 
at  in  which  divcjrce  should  be  granted,  I  should  like  to 
deal  with  them  separately.  I  will  set  them  forth  in 
bulk  now — are  penal  servitude,  wilful  or  malicious 
desertion,  incurable  drunkenness,  cruelty,  and  I  think 
that  the  sexes  should  absolutely  be  placed  upon  the 
same  basis  in  i-egard  to  being  able  to  obtain  a  divorce 
for  the  offence  of  adultery. 

5255.  Did  you  include  insanity  as  a  cause  ? — Yes,  I 
included  insanity.  I  wiU  deal  with  a  number  of  figures 
dealing  with  that  later  on.  I  have  some  opinions  upon 
that.  I  have  Lord  Lindley's  opinion,  which  he  sent 
to  me. 

5256.  We  do  not  want  opinions  of  people  we  do  not 
see.  We  want  any  facts  you  have  got  ? — I  have  obtained 
these  opinions  before  ai'riving  at  a  conclusion.  I  have 
not  rushed  into  it.  I  have  had  to  get  all  kinds  of  facts, 
figures,  and  opinions  of  everybody  before  I  could  arrive 
at  the  conclusion  that  certain  things  shall  be.  I  have 
tried  to  substantiate  it  in  every  direction. 

5257.  You  said  you  had  some  statistics  about  lunacy. 
Will  you  give  us  those  ? — May  I  draw  your  attention  to 
a  table  which  I  have  compiled  in  regard  to 

5258.  Have  we  got  it? — I  have  sent  it  in.  I  do 
not  think  you  will  find  it  in  any  statistics.  It  is  a 
very  extraordinary  table.  It  deals  with  the  separations 
gi'anted  in  various  countries. 

5259.  You  would  like  to  put  this  in  as  part  of  your 
evidence  ? — Yes,  to  illustrate  that  other  countries  are 
more  chary  in  granting  separations  than  we  are. 


Country. 

Total 
Years. 

Period. 

Annual 

Average 

Population. 

Total 
Separations. 

Annual 

Average 

Separations. 

Annual 
Average  per 

100,000 
Population. 

1 
England  and  Wales,  including  magis-        10     i     1897-1906 
trates'sepai-ations  and  private  deeds.    ' 

France I       9          1897-1905 

Austria :     10          1897-1906 

Italy 18;     1897-1904 

HoUand i     10     ;     1897-1906 

Noi-way '     10     ,     1897-1906 

Scotland !       9     i     1898-1906 

Ii-eland ,10          1897-1906 

Hungary 1       9          1898-1906 

32,787,200 

38,771,100 

26,291,000 

82,380,596 

5,275,800 

2,224,600 

4,530,222 

4,449,700 

19,213,444 

87,386 

20,042 

15,350 

6,513 

1,617 

1,434 

309    ^ 

42 

15 

8,738 

2,227 

1,535 

814 

162 

143 

34 

4 

1-6 

26-7 

5-7 
6-6 
2-5 
31 

6-5 
# 
# 
* 

*  Less  than  1  per  100,000  populatiou. 


5260.  For  England  and  Wales  the  total  separations 
in  10  years  are  87,000  odd.  That  includes  the  orders  ? 
— The  orders,  the  judicial  separations,  and  my  calcula- 
tion that  2,000  private  deeds  of  separation  takes  place 
every  year. 

5261.  That  is  an  annual  average  of  8,738  ^ — Yes. 

5262.  You  make  it  out  26-7  per  100,000  of  the 
population  ? — That  is  right,  in  separations. 

5263.  Win  you  take  any  other  country  you  wish 
to  illustrate  ?  —  Take  France,  which  grants  a  large 
number  of  separations. 

5264.  There  the  annual  average  is  6  ■  7  ? — That  is 
in  only  9  years.  I  could  only  get  the  figures  for 
9  years. 

5265.  It  is  the  annual  average  ? — Yes,  5  •  7  over 
9  years. 

5266.  Take  Holland  ?— You  will  find  it  is  only  3-1. 

5267.  That  table  shows  that  the  separations  are 
more  numerous  in  this  country  than  in  any  other 
country  P — Yes,  it  is  most  conclusive  proof  of  that. 

5268:  Does  it  help  to  show  us  anything  beyond 
that.P — No;  it  simply  shows  other  countries  do  not 
grant  separations  at  the  rate  that  we  do.  I  can  say 
this :  I  have  not  calculated  the  totals,  bvit  if  we  had 
the  number  of  separations  and  divorces  in  this  country, 
and  the  number  of  separations  and  divorces  in  other 
countries,  we  should  find  that  our  divorce  and  separa- 
tion rate  was  considerably  more  than  the  divorce  and 
separation  rate  combined  in  some  of  the  other  countries. 


although  it  is  said  that  our  divorce  rate  is  vety  low. 
The  fact  is,  these  permanent  separations,  which  many 
of  them  may  be,  are  wiped  out  of  consideration 
altogether.     I  am  endeavouring  to  illustrate  that. 

5269.  What  do  yon  say  is  the  conclusion  we  should 
draw  from  looking  at  this  table  ? — The  conclusion  you 
should  draw  from  looking  at  that  table  is  that  separa- 
tions are  granted  very  freely  in  this  country  and  not 
in  other  cotmtries,  and  it  also  illustrates  that  during 
the  period  under  review  there  have  been  granted  in 
England  and  Wales  nearly  twice  as  many  separations 
as  in  all  the  other  countries  put  together. 

5270.  What  further  conclusion  does  that  lead  one 
to  ?  It  may  be  right  or  wrong,  but  it  does  not  carry 
one  any  ftui;her  P — No,  it  may  not,  but  it  is  an  illus- 
tration of  the  fact  that  separations  are  more  freely 
granted  in  this  country  than  in  other  countries. 

5271.  WiU  you  come  to  the  lunacy  question? — Shall 
we  pass  over  the  question  of  how  it  appears  to  me  the 
law  should  be  altered  in  the  event  of  there  being  no 
jurisdiction  confen-ed  upon  any  local  courts  ?  I  have 
made  out  some  schedules  here  with  regard  to  that. 

5272.  What  is  the  point  of  that? — The  point  is 
this,  as  far  as  I  am  ooncei-ned.  If  the  county  courts 
are  not  going  to  have  jurisdiction  conferred  on  them 
or  any  other  local  court — assuming  this  Commission 
finds  it  is  not  advisable  that  local  courts  should  have 
jurisdiction  conferred  upon  them,  I  have  made  some 
suggestions  in  regard  to  separations  in  the  event  of 
that  being  the  case. 
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5273.  "What  are  the  suggestions  ? — I  have  dealt 
■with  them  separately,  and  my  siiggestions  are, 
assuming  the  jurisdiction  in  matrimonial  oases  is  not 
conferred  upon  local  coui-ts,  that  magistrates'  separation 
orders  should — (a)  after  three  years'  separation  be 
convertible  into  a  decree  of  absolute  divorce  upon  appli- 
cation of  either  party,  provided  always  marital  relations 
had  not  been  resumed  in  the  meantime ;  (6)  provide 
that  clause  (a)  of  section  6  of  the  Act  of  1895,  providing 
that  an  applicant  be  no  longer  bound  to  cohabit  veith 
her  husband,  should  only  be  inserted  in  orders  wheve  it  is 
jibsolutely  necessary  to  protect  the  wife  against  her 
husband's  cruelty. 

5274..  We  have  had  that  one  before  V — ^Then  I  will 
strike  it  out. 

5275.  No,  you  need  not  do  that? — And  all  orders 
containing  such  proviso  should  be  made  for  a  period 
not  exceeding  one  year,  to  be  renewed  at  the  end  of 
that  time  if  so  desired  liy  the  wife.  All  that  is  assuming 
that  there  is  no  alteration  in  the  law  of  divorce,  and 
that  no  juiisdiction  is  confen-ed  on  the  county  courts. 
We  do  not  want  to  have  the  case  of  Harriman 
V.  Hamman  again.  Then  magistrates'  separation  orders 
in  cases  of  habitual  drunkenness  granted  under  the 
Act  of  1902  should  not  allow  a  decree  absolute  unless 
the  separation  had  lasted  five  years,  and  the  person 
against  whom  such  order  had  been  made  had  been 
confined  in  an  inebriates'  home  for  at  least  two  separate 
terms  of  one  year  each  or  for  a  term  of  two  years 
or  imder ;  that  magistrates'  separation  orders  be  granted 
to  a  husband  whose  wife  shall  have  been  convicted 
summarily  of  an  aggi-avated  assault  upon  him,  or  whose 
wife  shall  have  been  convicted  upon  indictment  of  an 
assault  upon  him.  and  sentenced  to  pay  a  fine  of  more 
than  51.,  or  to  a  term  of  imprisonment  exceeding  two 
months,  or  whose  wife  shall  have  deserted  him.  It 
means  it  is  placing  husband  and  wife  on  the  same 
basis  as  regards  police-court  separations.  This  is 
assuming  that  there  is  no  alteration  whatever  made  in 
the  law. 

5276.  Those  are  suggestions,  if  there  is  no  alteration, 
to  remedy  some  of  the  present  diflEiculties  ? — At  present 
there  are  certain  difficulties,  and  that  is  with  a  view  to 
remedying  them.  Then  I  think  jiidicial  separation 
should,  after  three  years,  be  convertible  into  a  decree 
of  absolute  divorce  in  like  manner  as  I  have  suggested 
for  magistrates'  orders,  that  they  should  be  gx-anted  for 
desertion  on  similar  lines  to  magistrates'  separation 
orders,  that  is  without  it  being  necessary  to  wait  for 
the  period  of  two  years  as  reqiiired  by  the  Act  of  1857. 
That  is  in  ordei-  to  get  over  the  difficulty  of  a  wife  not 
being  able  to  get  a  divorce,  1  mean  one  separated  from 
her  husband.  Thus,  by  striking  out  the  words  "  with- 
"  out  cause  for  two  years  and  upwards  "  in  section  26 
of  the  Act  of  1857,  magistrates'  separations  would  no 
longer  bar  a  woman  from  subsequently  suing  for  a 
divoi'ce.  Then  1  think  judicial  separations  should  be 
obtainable  in  the  High  Court  on  the  grounds  of  habitual 
drunkenness,with  similar  provisions,  as  1  have  suggested, 
for  magistrates'  orders.  At  the  present  time  poor 
people  can  get  a  sepai-ation  on  these  groimds,  but 
wealthy  persons  cannot  unless  they  go  to  the  police 
court.  Then  1  think  private  deeds  of  separation  should 
(a)  require  that  a  copy  of  any  and  every  svich  deed  be 
duly  registered  either  at  Somerset  House  or  the  principal 
registry  of  the  High  Court  by  the  solicitor  engaged  in 
drawing  up  such  document,  a  penalty  to  be  enforced  for 
non-registration ;  (6)  after  three  years'  separation  be 
convertible  in  hke  manner  as  I  have  suggested  for  magis- 
trates' orders,  the  application  for  a  decree  absolute  in 
these  cases  to  be  made  to  the  High  Court;  (c)  ipso  facto 
invalidate  any  clause  in  any  deed  likely  to  prevent 
either  party  who  subsequently  had  good  grounds  for 
suing  for  divorce  during  the  three  years  mentioned  in 
clause  (b)  from  so  suing.  All  persons  under  each  claps 
of  separation  resuming  the  marital  relation  should  be 
required  to  file  a  declaration  thereof  either  at  Somerset 
House  or  at  some  other  registry  that  may  appear  more 
•convenient,  inasmuch  as  the  State  would  then  have 
cognisance  of  the  number  of  its  man-ied  citizens  who 
were  at  any  given  time  legally  living  separately  from 
each  other,  which  would  seem  desirable  both  on  economic 
.and  sociological  grounds. 


5277.  That  is  the  point  you  have  already  men- 
tioned ? — Tes.  Then  the  law  relating  to  divorce  in 
this  instance  should  be  extended,  as  the  effect  thereof 
upon  separations  would  be  to  immediately  sweep  away 
many  anomalies  and  much  injustice,  and  it,  therefore, 
appears  that  (a)  the  law  should  place  the  sexes  upon 
an  equal  footing  and  enable  a  woman  to  obtain  a 
divorce  for  adultery  alone — I  make  that  statement 
after  having  seen  a  large  number  of  oases,  of  which 
I  will  produce  one  later,  and  a  great  deal  of  the 
injustice  to  a  wife  is  often  incurred  thi-ough  the  law 
being  as  it  is. 

5278.  Tou  said  you  would  produce  some  letter  ? — I 
will  produce  it  later  when  I  deal  with  the  question  of 
the  equality  of  the  sexes. 

5279.  Do  you  think  we  might  have  it  while  you 
have  it  in  your  mind  ? — I  would  prefer  to  take  it  later. 
The  law  should  place  the  sexes  upon  an  equal  footing, 
and  enable  a  woman  to  obtain  a  divorce  for  adultery 
alone,  the  result  of  which  would  be  to  dispose  of  the 
disabilities  which  have  been  illustrated  as  attaching  to 
both  magistrates'  and  private  deeds  of  separation,  and 
also  to  decrease  the  number  of  judicial  separations, 
although  I  do  not  think  that  is  much  of  a  consideration, 
as  they  are  so  small.  It  might  also  be  advisable  to 
transfer  the  power  of  granting  separation  orders  to 
coimty  courts  in  those  districts  where  the  courts  of 
summary  jiu-isdiction  are  not  presided  over  by  stipen- 
diary magistrates,  in  which  case  the  applicant  for  a 
decree  absolute  under  clause  (b),  that  is,  the  clause  as  to 
private  deeds  of  separation,  should  be  allowed  to  apply 
to  the  county  court  of  the  district  in  which  such  appli- 
cant resided.  I  briefly  summarise  those  facts  in  my 
proof  and  I  do  not  think  we  need  deal  with  them  now. 

5280.  I  think  you  have  gone  through  aL.  the  proofs 
you  have  sent  me.  I  do  not  know  whether  there  is 
anything  else  you  wish  to  add  ? — I  am  afraid  I  was 
rather  late  in  sending  down  my  last  proof,  but  I  should 
like  to  deal  with  the  question  of  the  publication  of 
reports  just  briefly,  and  also  with  the  question  of 
cmelty  as  a  ground  for  divorce. 

5281.  Before  you  pass  on  to  that,  I  understood  that 
you  wanted  to  give  us  some  letter  that  bore  upon  the 
question  of  the  relationship  of  the  sexes  ? — I  will  deal 
with  that  when  I  come  to  the  question  of  the  equality  of 
the  sexes,  if  you  do  not  mind. 

5282.  I  am  afraid  that  I  have  only  just  had  yom- 
further  proof.  First  of  all,  with  regai-d  to  the  publica- 
tion of  reports,  as  we  have  not  had  this  perhaps  you 
wiU  express  yourself  a  little  slower? — Tes.  I  think 
that  the  general  opinion  will  be  that  publicity  does  more 
good  than  harm,  although  it  may  be  possible  that  some 
harm  is  done  by  advertising  the  misdeeds  and  miscon- 
duct of  persons  concerned  in  certain  sensational  cases 
which  are  brought  into  prominence  through  the  publicity 
afforded  through  the  Divorce  Court.  If,  however,  we 
have  a  cancerous  growth  in  our  midst  I  see  no  advan- 
tage in  closing  oiu-  eyes  to  the  fact.  The  argument 
that  the  contemplation  of  abnoi-mal  acts  suggests  the 
imitation  of  them  to  parties  whose  minds  are  pre- 
disposed in  that  direction  may  be  quite  true,  but  then 
it  is  only  such  minds  as  are  predisposed  that  are 
affected.  The  contemplation  of  punishment  always 
acts  more  or  less  as  a  deteri-ent,  and,  no  doubt,  there 
are  numbers  of  persons  at  the  present  day  whose  moral 
fibre  is  not  of  the  strongest,  who  are  deterred  from 
committing  various  aiegal  or  immoral  acts,  not  by 
reason  of  the  actual  punishment  they  would  receive, 
but  simply  on  acooimt  of  the  publicity  that  would  be 
accorded  to  the  case  were  they  to  be  detected.  To  be 
branded  in  the  sight  of  their  friends,  relatives,  and  the 
world  in  general  as  immoral,  and  so  on,  is  doubtless  a 
great  deterrent  to  such  as  these,  and  perhaps  to  many 
others.  If  publicity  does  not  do  more  good  than  hann, 
then_  all  our  criminal  courts  should  be  closed  to  the 
pubhc,  inasmuch  as  it  is  known  that  a  sensational 
murder  case  or  suicide  to  which  wide  publicity  is  given 
in  the  press  may  often  be  followed  by  other  cases  of 
murder  and  suicide.  Although  under  the  French  code 
the  reporting  of  divorce  trials  in  the  pubUc  press  is  an 
offence  punishable  by  a  fine  of  from  100  to  2,000  francs, 
I  do  not  think  it  can  be  asserted,  that  such  being  so, 
the  morality  of  that  coimtry  compares  more  favourably 
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"svith.  our  own  coiuitiy,  or  that  divorce  cases  are  fewer 
in  consequence.  The  total  number  of  divorces  granted 
in  Trance  for  the  nine  years  frum  1897  to  1906  were  : — 
Divorces,  82,129;  separations,  20,0-12,  making  a  total 
of  102,171  persons  parted  by  law.  The  total  number 
of  divorces,  judicial  separations,  niagisti-ates'  separa- 
tions, and  private  deeds  of  separation  in  this  country 
dui-ing  the  sam.e  period,  and  calculating  the  latter  at 
2,000  per  annum,  was  as  follows  : — Divorces.  5,118  ; 
jiidicial  separations,  225  ;  magistrates'  separations, 
60,373.  and  private  deeds,  upon  my  estimate,  18,000, 
making  a  total  of  83,716.  rroni  those  figui-es  one  might 
argue  that  the  suppression  of  reports  would  make  no 
difference  to  the  divorce  rate  in  England,  as  also  that 
publicity  does  act  as  a  deten-ent. 

52S3.  Then  you  go  on  to  deal  with  some  American 
laws.  I  do  not  think  we  will  trouble  about  those, 
because  we  shall  have  some  American  advocates  here  to 
deal  with  them.  Now,  with  regard  to  cruelty,  which  you 
have  piit  forward  as  one  of  your  headings,  what  have 
you  to  say  ? — First  of  all  I  should  like  to  draw  your 
attention  to  the  fact  that  I  read  in  the  "  Nineteenth 
Century  " 

5284.  "We  do  not  want  to  trouble  about  the 
"  Nineteenth  Century  "  ? — Very  well,  I  will  come  on  to 
the  question  of  cruelty. 

52S5.  "  Cruelty  as  a  groim.d  for  divorce."  I  gather 
that  is  a  ground,  according  to  you,  for  complete  dis- 
solution ? — Yes. 

5286.  Tou  say  that  you  have  some  letters  dealing 
with  that  with  regard  to  which  perhaps  you  could  give 
us  some  statement  ? — Tes.  1  wUl  just  read  the  very 
short  statement  I  have  in  regard  to  cruelty. 

5287.  I  would  rather  you  answered  my  question. 
What  is  the  result  of  those  letters,  and  what  do  they 
show  ? — Perhaps  if  I  read  you  one  it  would  be  a  better 
illustration,  and  more  eloquent  than  1  can  put  it : 
"  At  the  age  of  17A  years,  at  which  time  I  was  pupil 
"  teacher  at  a  Ch\u-ch  of  England  National  School  in 
"  North  London,  withotit  one  restraining  hand  or 
"  guiding  counsel  from  my  father  and  mother,  they 
"  allowed  me  to  marry  a  man  whom  they  mvist  have 
"  known  would  curse  their  girl's  life.  I  have  not  nruoh 
"  recollection  of  it  all.  The  first  thing  I  remember 
"  after  was  the  worst  of  language,  and  vrithin  three 
"  months  a  blow.  .  .  .  He  left  me  always  for  the 
"  public-house,  rettiming  to  abuse  me  after  closing  time. 
"  That  has  been  my  life  for  30  years ;  in  fact,  there 
"  is  nothing  to  say  but  that  I  am  being  murdered  by 
' '  a  villain.  Why  have  1  staye<J  with  him  is  the  question  ? 
"  First,  because  I  have  no  money  apart  from  him 
"  if  I  could  obtain  a  divorce.  Secondly,  if  I  go  for 
"  a  separation  he  would  probably  lose  his  position,  and 
'^  then  he  could  not  pay  the  allowance  granted.  Further, 
"  1  have  five  children,  sons  and  daughters,  that  I  should 
"  giieve  to  hurt  by  any  action  of  mine ;  yet  I  am  now 
"  almost  on  the  verge  of  doing  something  desperate, 
"  and  in  face  of  this  1  read'  that  if  I  want  to  obtain 
"  a  separation  that  a  period  of  five  years  must  elapse 
"  before  I  am  a  free  woman.  This  I  consider  iniquitous. 
"  Have  I  not  already  suffered  sufficient?  He  came 
"  home  at  5  p.m. ;  swore  terribly.  My  child  and  I  crept 
"  out  of  the  house  to  church,  after  which  we  walked 
"  the  streets,  not  daring  to  come  home."  Then  she 
goes  on  to  say  that  she  is  determined  to  lay  it  before 
one  of  our  bishops. 

5288.  I  daresay  you  have  other  letters  which  show 
that  there  is  a  great  deal  of  misery  through  cruelty  ? — 
Tes,  that  is  so. 

5289.  Tou  think  that  cruelty  should  be  a  complete 
ground  for  dissolution  ? — I  do,  in  cases  such  as  that. 
There  is  no  object  in  keeping  the  people  together. 

5290.  The  next  point  is  the  equality  of  the  sexes. 
I  think  you  have  dealt  with  that  point  sufficiently  ? — 
I  have  statistics  from  different  countries. 

5291.  I  think  we  have  sufficient  information.  Then 
with  regard  to  insanity,  you  said  you  had  some  statistics 
about  that  ? — Tes,  but  I  should  hke  to  come  on  to  the 
question  of  the  equality  of  the  sexes  fijst. 

5292.  We  have  had  enough  of  that,  if  you  do  not 
mind  my  saying  so.  We  want  to  pass  on  to  the 
question  of  insanity? — There  is  a  very  interesting 
point  there  which  I  think  the  Commissioners  should 


know,  in  regard  to  domicile,  and  the  equality  of  the 
sexes,  which  illustrates  the  state  of  affairs  that  may 
happen.  I  should  have  liked  to  have  brought  that 
befoi'e  you. 

5293.  Will  you  state  shortly  what  is  the  point  ? — 
The  point  is  this,  that  a  poor  woman's  husband  may 
misconduct  himseK,  and  then  come  to  her  and  say,  "  I 
"  shall  continue  to  misconduct  myself  so  long  as  1  see 
"  fit."  She  says  that  is  opposed  to  her  ideas  of 
morality,  and  leaves  him  and  resides  with  her  father. 
Then  her  husband  takes  his  bag,  and  takes  a  trip  to 
the  United  States  of  Ameiica.  After  he  has  been  away 
five  yeai-s  she  suddenly  one  day  receives  a  divorce  notice 
from  a  lawyer  in  Pennsylvania,  and  the  lawyer  asks  her 
to  fill  up  this  foi'm  and  have  it  notarially  attested.  It 
is  a  power  of  attorney  in  favour  of  John  Brown,  in  the 
United  States  of  America,  to  appear  for  her  in  the  court 
of  Pennsylvania.  What  does  she  know  about  this  ? 
She  does  not  know  what  to  do  :  she  does  not  know 
whether  it  is  valid  or  not.  A  great  majority  of  the 
people  do  not  get  these,  but  I  know  of  a  case  in  which 
one  did,  and  the  woman  came  to  me,  and  I  drew  her  up 
an  agreement,  which  1  made  her  send  out  to  the  United 
States  of  America,  and  by  which  I  made  the  man 
declare  he  was  domiciled  in.  America  and  did  not 
intend  to  return  to  reside  in  England,  as  also  to  waive 
all  claims  he  had  upon  her  and  upon  the  children.  If 
she  did  not  do  that,  where  would  she  be  ?  In  this  case 
I  have  in  mind  the  man  threatened  if  she  did  not  fill  in 
the  form  he  should  serve  her  with  a  notice  by  advertise- 
ment, and  the  result  would  be  that  we  should  have  a 
similar  case  to  Ogden  v.  Ogden,  and  that  the  woman 
would  not  know  whether  she  was  married  or  not.  I  did 
my  best  for  the  woman. 

5294.  We  are  not  travelling  outside  the  English 
laws  in  this  Inquiry.  In  order  to  efirect  a  remedy  of 
that  kind  it  requires  an  alteration  of  the  laws  of  the 
country  ? — It  is  an  illustration  of  the  fact  that  if  the 
sexes  had  been  equal  she  might  have  been  able  to  get  a 
divorce  on  the  ground  of  misconduct.  It  was  the  fact 
that  she  would  not  stand  his  continual  misconduct  which 
brought  about  this  state  of  affairs.  I  am  not  dealing 
with  the  actual  domicile. 

5295.  Will  you  pass  on  to  the  question  of  insanity  ? 
Have  you  any  statistics  or  facts  which  deal  with  that 
question  ? — Tes.  I  have  a  number,  and  I  will  read  my 
proof  in  this  case,  if  you  do  not  mind,  to  commence 
with,  in  order  to  give  you  my  idea.  The  question  as  to 
whether  divorce  should  be  granted  for  insanity  is  one 
that  needs  very  careful  consideration,  but  from  a 
pemsal  of  the  following  statistics 

5296.  If  this  is  the  abstract,  it  goes  a  great  deal 
outside  into  what  you  ought  not  to  say,  and  it  gives  all 
sorts  of  opinions  ? — I  wiU  leave  those  out. 

5297.  We  only  want  the  statistics  ? — I  will  give 
you  the  statistics — but  from  a  perusal  of  the  following 
statistics  it  would  appear  on  biological,  utilitarian,  and 
economic  grounds  advisable  that  divorce  should  in 
certain  cases  be  granted.  In  1869  the  number  of  insane 
in  England  and  Wales  was  36,762,  whilst  in  1909  the 
number  had  increased  to  128,787,  a  total  increase  of 
250  •  3  per  cent.,  whilst  for  the  same  period  the  general 
population  has  increased  only  81  •  6  per  cent. ;  surely  a 
very  grave  condition  of  affairs. 

5298.  That  shows  that  there  has  been  an  enormous 
increase  in  the  number  of  lunatics  in  the  country,  or  at 
any  rate  a  larger  number  are  now  being  dealt  with,  but 
how  does  that  bear  upon  it  being  a  ground  for  divorce  ? 
— I  will  endeavour-  to  illustrate  that.  For  the  five 
years  from  1901  to  1905  the  annual  average  admissions 
to  asylums  for  those  aged  20  and  upwards  totalled 
20,420,  of  whom  46  ■  6  per  cent,  were  man-led.  Upon 
this  basis  I  am  able  to  calculate  that  there  are  approxi- 
mately 50,000  persons  married  to  lunatics  who  are 
condemned  to  either  a  life  of  celibacy,  concubinage,  or 
to,  which  is  perhaps  worse,  cohabitation  with  a  partner 
who  has.  been  mentally  affected,  and  which  later  state 
may  possibly  account  in  no  inconsiderable  measure  for 
the  enormous  increase  in  insanity  just  refeiTed  to.  I 
only  consider  that  it  may  account  for  it.  In  view  of 
this  continued  increase  in  the  number  of  insane,  the 
cost  to  the  country  of  the  maintenance  of  pauper 
lunatics  is  a  tremendous  factor  to  be  considered.     On 
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January  1st,  1909,  tlie  total  number  of  pauper  lunatics 
confined  in  asylums  was  91,391,  and  the  maintenance 
of  pauper  lunatics  in  asylums  for  the  half  year  ending 
Lady-day  1909  cost  the  country  the  enormous  sum  of 
1,231,989Z.  The  number  of  criminal  lunatics  received 
into  asylums  during  1907  was  249,  and  the  total  number 
under  detention  at  the  end  of  that  year  was  976,  of 
whom  no  less  than  433  were  accused  of  or  had  com- 
mitted murder,  404  persons  had  been  detained  upwards 
of  10  years.  Surely,  in  the  event  of  any  of  these  poor 
creatures  being  married,  their  partners  should  be 
allowed  relief  from  the  matrimonial  bond. 

5299.  Does  that  exhaust  these  statistics  ? — Tes,  I 
think  that  does. 

5300.  Then  the  next  point,  which  you  have  dealt 
with  ah'eady,  is  habitual  drunkenness,  and  you  have 
expressed  your  views  with  regard  to  that  ? — I  have 
some  more,  and  I  want  to  deal  with  the  question  of 
lunacy  a  little  closer  than  this,  if  I  may,  because  it  is  a 
question  which  needs  careful  consideration. 

5301.  Is  there  anything  more  to  say  about  it  than 
the  fact  that  there  are  a  large  number  of  people  con- 
fijied  in  asylums  who  are  married  ? — There  is  a  large 
number,  and  lunacy  is  increasing. 

5302.  I  think  we  have  had  all  that  ? — I  have  cases 
where  people  have  been  maiTied  for  41  years.  There 
is  a  case  where  12  days  after  marriage  one  husband 
went  off  his  head,  and  for  41  years  remained  in  an 
asylum,  and  1  think  in  a  case  of  that  kind  redress 
should  be  given. 

5303.  May  we  not  assume  that  there  are  a  very 
large  number  of  people  with  whom  lunacy  has  come  on 
at  varying  periods  from  the  commencement  of  married 
life  to  a  lengthy  period  ? — Tes. 

5304.  That  does  not  alter  the  proposition  ? — I  want 
to  bring  foi-ward  these  various  factors  in  order  to  show 
that  apart  from  the  individual  itself  it  might  be 
advisable  on  the  part  of  the  State  that  a  person 
should,  on  certain  grounds  of  lunacy,  be  granted  a 
divorce.  At  the  same  time  I  want  to  show  that  it  is 
very  impoi-tant,  and  that  great  care  should  be  taken 
before  any  lunatics,  husband  or  wife,  as  the  case  maybe, 
is  granted  a  divorce,  otherwise  we  should  have 

5305.  I  think  you  might  assume — we  do  not  want 
to  discuss  all  this  in  such  elaboration — that  if  it  were 
made  a  ground  of  divorce  great  care  must  be  taken  to 
see  that  it  is  properly  can-ied  out  ? — Very  well,  1  will 
do  that ;  only  I  have  a  case  in  my  mind  of  a  perfectly 
sane  lady  who  was  incarcerated  in  an  asylum,  and  I  have 
some  suggestions  I  should  like  to  make  in  the  event 
of  the  Royal  Commission  finding  or  recommending 
that  divorce  should  be  allowed  on  the  ground  of  insanity. 
1  have  some  recommendations  or  suggestions  which 
I  thought  should  be  taken  into  consideration  before  it 
was  granted. 

5306.  I  think  you  may  assume  if  it  were  granted 
that  adequate  protection  would  have  to  be  given  to  see 
that  it  was  properly  granted.  I  must  pass  on  now  to 
the  next  point,  habitual  drunkenness,  because  time  is 
really  of  importance.  Ton  have  already  stated,  in  yom- 
view,  that  that  should  be  a  ground  of  divorce.  Is  not 
that  so  ? — Tes.  I  think  in  cases  where  drunkenness  is 
persistently  indulged  in  by  one  of  the  parties  to  a 
maiTiage  it  should  be,  and  where  the  whole  object  of 
marriage  is  brought  to  a  standstill  a  divorce  might  be, 
granted. 

5307.  That  would  apply  to  a  very  great  number  of 
cases,  you  think  ? — Tes. 

5308.  Then  I  believe  that  you  have  a  lot  of  letters 
which  will  show  cases  of  hardship  in  which  that  has 
been  the  case  ? — Tes.  I  might  read  one,  if  you  cared. 
I  have  the  cases  here. 

6309.  Then  the  next  point  is  wiKul  desertion,  and 
you  also  have  a  number  of  letters  showing  cases  in 
which  wilful  desertion  would  be  a  reasonable  ground  for 
a  divorce  ? — Excuse  me,  may  I  just  quote  these  statistics 
in  regard  to  habitual  dixmkenness  ? 

5310.  Tes.  What  are  they  ?— Since  the  Inebriates 
Act  of  1898  came  into  force  the  number  of  persons 
tried  for  the  offence  of  incurable  drunkemiess  had  by 
the  year  1907  quintupled,  the  total  number  of  persons 
received  into  inebriates'  reformatories  in  the  nine  years 
1899  to  1907  being  no  less  than  2,769,  of  whom  439 


were  men  and  2,330  women.  In  the  year  1907  the 
number  of  habitual  drunkards  received  into  reforma- 
tories was  493,  of  whom  428  were  women  and  65  men. 
This  is  where  the  point  comes  in.  Of  the  05  men 
received,  55  were  committed  for  a  term  of  three  years, 
9  for  a  term  of  two  years,  and  only  one  for  a  term  of 
one  year;  while  of  the  428  women  no  less  than  403 
were  committed  for  three  years,  and  the  remainuicp 
25  for  a  term  of  two  years,  which  illustrates  that  those 
people  were  in  a  very  grave  condition.  The  fact  that 
only  one  out  of  those  persons  was  committed  for  a  term 
of  one  year  is  very  important. 

5311.  Can  you  tell  me  how  many  were  committed 
for  more  than  one  year  ? — They  never  commit  for  five 
years  ;  they  only  commit  for  three  years. 

5312.  This  is  for  drunkenness  ;  I  beg  your  pardon  ? 
— They  only  commit  for  three  years.  They  can  commit 
for  one  year  or  two  years,  and  in  only  one  case  was 
a  person  committed  for  one  year.  In  nearly  aU  the 
other  cases  they  were  committed  for  three  years,  which 
shows  that  those  people  were  not  in  a  fit  state  to 
continue  the  marriage  relation,  and  that  their  partners 
were  separated  for  a  long  period. 

5313.  WiKul  desertion,  you  thmk,  should  be  a 
ground  of  divorce  ? — Tes. 

5314.  Have  you  a  lot  of  letters  which  show  that  ? — 
Tes,  I  have  an  exceptional  lot  of  letters,  and  some  of 
them  bring  in  that  point  that  I  mentioned  just  now, 
with  regard  to  a  husband  going  abroad,  and  his  wife 
thinks  he  is  dead  and  gets  mamed  again,  and  after 
having  got  man-ied  again  her  second  husband  tells  her 
"  the  other  husband  is  not  dead,  so  I  am  going  to  leave 
you,"  and  the  poor  woman  is  in  a  worse  state  than 
when  she  commenced. 

5315.  Ton  also  make  a  point  that  if  they  are  left 
chargeable  on  the  rates,  the  rates  will  be  relieved  if 
they  got  man-ied  ?— That  is  only  a  small  factor,  but 
still,  it  is  worthy  of  consideration  if  you  are  going  to 
deal  with  this  subject  on  every  point. 

5316.  Then  you  say  you  will  refer  to  foreign 
countries  granting  divorce  for  wilful  desertion,  but  we 
have  the  laws  relating  to  wUful  desertion,  so  that  1  do 
not  think  you  need  trouble  about  that.  Then  the  last 
item  is  penal  servitude.  Is  that  a  case  which  you  are 
maintaining  should  be  a  ground  for  divorce  ? — I  think 
relief  might  be  granted  in  cases  of  over  five  years, 
because  I  think  that  the  offence  is  quite  as  great 
against  the  partner  as  it  is  against  the  State. 

5317.  Have  you  got  any  figures  which  show  the 
total  number  of  persons  sentenced  in  1907  to  penal 
sei-vitude  for  more  than  five  years  F — Tes ;  the  total 
number  of  persons  sentenced  in  England  and  Wales 
in  1907  to  penal  servitude  for  five  years  and  upwards 
was  233,  that  is,  at  assizes,  and  at  quarter  sessions  119, 
makmg  a  total  of  352  ;  and  if  you  refer  to  the  report  on 
pauperism  for  1st  January  1909  you  wiU  see  that  there 
was  a  very  large  number  "of  women  who  were  being 
assisted  by  the  rates  whose  husbands  are  marked  imder 
the  heading  of  being  confined  in  gaol.  I  do  not  see 
the  actual  number ;  I  think  it  does  not  give  it ;  but  no 
doubt  a  good  number  of  those  would  be  cases  in  which 
a  divorce  might  be  granted.  Therefore,  if  those  women 
could  get  a  divorce  they  might  perhaps  remany  to  the 
advantage  of  themselves,  their  children,  if  any,  and  the 
ratepayers.  The  law  would  not  compel  a  woman  to 
sue  for  a  divorce,  and  if  she  was  fond  of  her  husband 
she  would  m  all  probability  never  do  so. 

5318.  I  think  the  last  points  are  questions  of 
practice  more  than  anything  else.  I  do  not  think 
I  need  ask  you  anything  further 

5319.  (Judge  Tindal  Atldnson.)  I  want  to  know 
where  you  get  the  extracts  from  the  speeches  about 
county  courts.  Ton  refer  to  extracts  by  the  Marquess 
of  Lansdowne,  the  Bishop  of  Exeter,  the  Eari  of 
Malmesbury,  Lord  Redesdale,  and  Mr.  CoUins.  Were 
they  taken  from  the  Debates  ?— They  are  taken  from 
the  Hansard  Debates.  Ton  will  find  that  there  are 
a  great  number  of  others,  but  I  have  just  picked  out 
a  few. 

5320.  [Sir  Lewis  Bibdiii.)  I  understand  you  suggest 
if  there  are  three  years'  separation  under  a  separation 
deed  it  should  be  possible  for  the  parties  to  go  and  get 
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a  decree  absolute  for  divorce  ? — That  was  assuming  the 
law  is  not  altei-ed. 

5;i21.  (Chainnan.)  Assiuning  that  county  coui-ts  do 
not  have  a  jui-isdiction  confen-ed  upon  them  ? — Tes, 
assuming  that  the  county  courts  do  not  have  jurisdiction, 
and  that  no  alteration  is  made. 

5322.  (Sir  Leivis  Dihdiii.)  The  effect  would  be  that 
anybody  could  get  a  divorce  where  husband  and  wife 
were  tired  of  one  another,  or  wished  to  ? — No ;  at  the 
present  day  the  persons  go  to  the  court  and  get  a 
separation  which 

5323.  They  get  a  separation  by  mutual  consent. 
Perhaps  I  am  misunderstanding  you.  Youi'  proposition 
is  that  where  there  has  been  a  separation  under  a  deed 


by  mutual  consent,  and  three  years  have  elapsed,  it 
would  be  possible  for  either  party  to  turn  it  into  a 
divorce  P — Tes,  upon  application  to  the  court.  I  see 
no  useful  object  if  in  three  years  people  have  not  come 
tog-ether  again,  in  letting  people  go  about  joining  up 
in  alliances  which  they  do,  and  of  which  I  have  evidence. 

5324.  You  think  that  tliey  should  be  able  to  get 
a  divorce  ? — Tes,  that  they  should  be  entitled  to  get  a 
divorce,  subject  to  any  safeguards  which  may  be  found 
necessary.  I  do  not  propose  that  divorce  should  be 
granted  right  and  left.  I  have  looked  at  it  from  every 
point  of  view,  as  far  as  I  can. 

{Chairman.)  I  must  thank  you  for  yoiu-  evidence. 


Adjoui-ned. 


Winchester  House,  St.  James's  Square,  London,  S.W. 
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Wednesday,  9th  March  1910. 


The  Right  Hon.  LORD  GORELL  {Chairman). 


His  Grace  The  Lord  Archbishop  of  York. 
The  Right  Hon.  The  Earl  ov  Derby,  G.O.T.O., 

O.B. 
The  Lady  Frances  Balfour. 


Sir  Lewis  T.  Dibdin,  D.O.L. 
Mrs.  H.  J.  Tbnnant. 
Edgar  Brierlby,  Esq. 
J.  A.  Spender,  Esq. 
The  Hon.  Henry  Gorell  Barnes  (Secretary). 


{Chairman.)  Before  we  begin  I  want  to  make  a 
short  statement  which  may  prevent  some  difficulty  in 
the  futui-e.  The  Commissioners  are  receiving,  and 
have  received,  an  immense  mass  of  letters  from  indi- 
viduals who  present  their  own  individual  cases  ;  but  it 
is   quite   obvious   that  it  is   impossible  for  the   Com- 


missioners to  deal  with  individual  cases.  We  are  not  a 
court  to  ti-y  those  cases,  and  we  can  only  deal  with  the 
matters  placed  before  us  on  principle.  I  make  this 
statement  so  that  the  people  who  choose  to  write  to  us 
will  not  be  under  the  impression  that  we  are  going  to 
deal  vrith  their  individual  cases. 


Mr.  Benjamin  Fossett  Lock  called  and  examined. 


•5325.  Tou  are  a  barrister-at-law,  of  Lincoln's  Inn, 
and  of  the  Western  Circuit  ? — Tes. 

5326.  And  honorary  secretary  of  the  Selden  Society? 
—Tes. 

5327.  And  a  member  of  the  executive  committee  of 
the  Legal  Aid  Society  ? — Tes. 

5328.  And  you  were  formerly  chairman  of  the 
Holbom  Committee  of  the  Charity  Organisation  Society.? 
—Tes. 

5329.  And  are  joint  editor  of  the  "  Annual  Practice 
of  the  Supreme  Court "  ? — I  am. 

5330.  Might  I  ask  one  supplementary  question;  how 
long  have  you  been  called  to  the  Bar  ? — Since  1873. 

5331.  Ton  have  practised  in  the  Chancery  Division, 
and  on  the  Western  Circuit,  and  the  Dorset  Sessions  ? — 
Tes. 

5332.  Has  your  attention  been  directed,  in  the 
various  capacities  you  have  filled,  to  the  working  of  the 
divorce  laws  ? — Only  8]3ecially  of  the  divorce  laws  as 
chairman  of  a  committee  of  the  Charity  Organisation 
Society.  Of  course  one  fi-equently  then  came  across 
difficulties  through  separations  between  husband  and 
wife;  and  with  regard  to  divorce  proceedings;  and 
mainly  because  of  the  absence  of  divorce  proceedings. 

5333.  And  as  chairman  of  the  committee  of  the 
Charity  Organisation  Society  your  attention  has  been 
called  to  it  ?— Frequently. 

5334.  Has  your  experience  led  you  to  any  conclusion 
as  to  the  difficulties  that  exist  in  these  cases  ? — The 
difficulties  that  exist  in  these  cases,  no  less  than  in 
other  cases,  in  the  courts,  are  that  it  is  impossible, 
owing  to  the  expense,  for  persons  to  get  divorce 
proceedings  when  they  are  entitled  to  them. 


5335.  Persons  of  limited  means  ? — Persons  of  small 
means. 

5336.  Have  you  taken  an  active  part  yourself  in 
any  way  to  remedy  that  state  of  things  ? — Not  in  the 
matter  of  divorce  proceedings,  but  I  have  in  other 
proceedings  ;  first,  with  the  defence  of  poor  prisoners, 
and  afterwards  in  this  matter  of  the  general  facilities 
for  poor  persons  in  the  courts,  which  of  course  would 
include  divorce  proceedings. 

5377.  In  1902,  as  senior  member  of  the  Dorset 
Sessions  Bar  you  inaugurated  a  scheme  for  ensuring 
the  defence  by  counsel  gratuitously  of  all  prisoners 
brought  up  for  trial  who  could  not  afford  to  pay  ? — ■ 
Tes,  we  defended  aU  prisoners  for  a  year. 

5338.  In  reference  to  that  scheme  do  you  put  in  a 
copy  of  the  rules  made  by  the  Sessions  Bar  for  the 
purpose  of  carrying  out  the  scheme  ? — Tes. 

5339.  It  is  headed  "Arrangement  for  Defence  of 
Prisoners  "  r* — Tes. 

5340.  Tou  need  not  read  it  through  ? — JSTo,  it  is 
simply  this.  We  arranged  among  the  counsel  who  had 
less  work  to  do  to  take  briefs  for  the  prisoners  not 
defended,  and  we  carried  that  out  for  a  year.  No  one 
objected,  though  no  one  was  bound  to  do  it,  and  the 
scheme  worked  very  smoothly,  and,  as  you  will  see,  we 
saved  many  people  from  imprisonment  who  would 
have  been  imprisoned  from  their  want  of  knowledge 
as  to  how  to  conduct  their  cases. 

5341.  Tou  have  contributed  an  article  to  "  The 
Times  "  on  the  subject  ? — Tes. 

5342.  But  do  not  want  that  article  referred  to  ? — 
I  think  not. 
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5343.  I  may  allude  to  the  fact  as  showing  that  you 
had  studied  the  question  in  reference  to  this  scheme 
from  a  historical  point  of  view  for  the  purposes  of  a 
Bill?— Tea. 

5344.  That  was  carried  out  for  a  year,  during  which 
no  prisoner  was  tried  at  those  sessions  without  being 
defended  by  counsel? — Without  being  defended  by 
counsel. 

5345.  Tou  also  hand  to  me  a  copy  of  a  lecture  by 
you  on  Legal  Aid  for  the  Poor.  1  do  not  know  that  we 
want  all  that,  but  the  suggestions  you  make  perhaps 
might  be  condensed  by  you? — Certainly;  they  are 
condensed  at  page  15. 

5346.  Of  this  "  Legal  Aid  for  the  Poor  "  ?— Tes. 

5347.  It  would  be  very  simple  if  we  might  have  it 
on  the  note  in  this  way;  it  summarises  the  scheme 
under  nine  heads,  I  think  ? — Tes,  my  Lord,  things  that 
appear  to  me  to  be  really  necessary  in  order  to  make 
an  effective  scheme  to  enable  poor  people  to  enforce 
their  legal  rights. 

5348.  I  do  not  know  that  I  need  read  it  through 
now.  Perhaps  you  will  point  out  to  Mr.  Chappie  [the 
shorthand  writet-]  the  passages  and  he  can  copy  it  into 
the  note  after  ? — Tes. 

The  following  are  the  proposals  referred  to  : — 

(1)  To  procure  the  appointment  of  approved  lists 
(either  volmitary  or  under  authority)  of  counsel  and 
solicitors,  to  act  in  rotation  or  otherwise,  with  (if 
required)  separate  lists  to  advise  on  a  reasonable  cause 
in  the  case  of  plaintiffs. 

(2)  To  abolish  or  ignore  the  practice  that  no  counsel 
or  solicitor  shall  be  assigned  without  his  own  consent 
in  each  case. 

(3)  To  promote  rules  of  professional  duty  in  both 
branches  requiring  members  to  act  on  these  lists  (either 
civil  or  criminal)  for  a  certain  number  of  years. 

(4)  To  abolish  the  hard-and-fast  25Z.  limit  and 
substitute  insufficiency  of  means  to  obtain  legal  aid, 
having  regard  to  the  nature  and  probable  expense  of 
the  proceeding. 

(6)  To  provide  a  simple  and  effective  machinery  for 
testing  the  standard  of  means. 

(6)  To  extend  a  like  machinery  to  inferior  coui-ts. 

(7)  To  procure  the  appropriation  by  the  Treasm-y 
of  an  effective  portion  of  the  old  suitor's  fund  or  other 
money  out  of  which  to  provide  out-of-pocket  expenses, 
subject  to  recoupment  if  recovered  from  the  adverse 
party. 

(8)  If  necessary  or  desirable,  to  make  similar  pro- 
vision for  fees  to  counsel  and  solicitors,  subject  to  the 
like  recoupment. 

(9)  To  procure  oiHcial  financial  statements  and 
accounts  for  guidance  in  the  future,  and  for  protection 
of  such  a  fund. 

5349.  The  basis  of  it  is  a  scheme  by  which  poor 
people  should  be  defended? — Should  prosecute  or 
defend  civil  rights 

5350.  Oh,  this  is  as  to  civil  rights  ? — Tes.  This  is 
another  matter.  This  began  after  the  Poor  Prisoners' 
Defence  Act  was  passed,  and  then  I  took  up  the  ques- 
tion of  the  civil  rights  for  the  poor,  and  this  would 
include  and  be  applicable 

5351.  Would  you  just  state,  in  a  summary  way,  the 
main  points  of  it.  I  may  take  it,  you  would  like  that 
copy  put  in  ? — If  youi-  Lordship  pleases. 

5352.  Would  you  summarise  it  then  ? — First,  my 
Lord,  it  seems  to  me  necessary  that  poor  people,  from 
the  first,  should  have  the  aid  of  legal  advice  as  soon  as 
they  want  it,  as  to  whether  they  have  a,  reasonable 
cause  of  action.  It  is  necessary  also  that  there  should 
be  some  check  upon  persons  claiming  to  sue  as  poor 
people  who  can  perhaps  afford  to  sue  otherwise.  That 
is  a  matter  which  the  judges,  of  course,  will  easily 
provide  for.  But  I  take  the  precedent  of  the  18th 
century,  and  the  Scotch  precedent.  Lists  of  counsel 
and  solicitors  willing  to  advise  the  poor  are  kept  in  the 
courts  in  Scotland,  and  they  were  kept  in  the  ChanceiY 
Courts  in  the  18th  century  here.  Then  every  applicant 
suing  on  the  poor  roll  is  refeiTed  to  them  to  see  that 
there  is  a  prohabilis  causa  litigandi.  There  must  be 
some  power  in  the  court,  as  there  is  in  the  Statute,  to 
assign  counsel  and  solicitors.  At  present  the  solicitor 
and   coujiEiel   cannot   be   assigned  without    their    own 


consent,  and  there  is  no  provision  for  enabling  poor 
people  to  know  who  would  consent.  As  Lord  Justice 
Romer  said  in  one  of  his  judgments  which  is  refeiTed 
to  in  this  pamphlet,  "  It  is  the  duty  of  a  poor  man  to 
"  look  about  and  find  a  solicitor."  Well,  he  cannot  do 
it ;  he  does  not  know  where  to  go.  If  the  courts  kept 
lists,  as  they  do  in  Scotland,  then  everybody  would 
know  where  to  go.  Then  I  thiak  it  ought  to  be  the 
duty  of  the  Bar  Council  and  the  Law  Society  to  impress 

upon  young  banisters  and  young  solicitors  the  duty 

as  they  do  abroad — of  acting  on  those  lists  for  some 
years.  They  call  it  ia  Germany  ^ro  Deo.  Then  you 
have  a  hard-and-fast  rule  of  ?  •'.. — formerly  51. — and  if 
the  person  has  means  beyond  251.,  he  cannot  sue  as  a 
poor  person.  The  Poor  Prisoners'  Defence  Act  adopted 
a  much  more  sensible  view  than  that.  They  left  it 
open  to  the  judges  to  consider  that,  simply  defining 
it  by  the  rule  that  the  prisoner  shoidd  have  insTifficient 
means  to  obtain  legal  aid.  I  think  that  ought  to  be 
adopted  in  aU  rules  of  the  court.  There  seems  to  be 
a  notion  in  the  courts  that  if  a  man  has  251.,  he  is 
bound  to  spend  it  on  litigation.  He  has  a  family,  and 
251.  worth  of  furniture  ;  he  cannot  enforce  his  rights  as 
a  poor  man  until  he  has  reduced  his  belongings  to  below 
251.  I  had  a  case  in  the  Chancery  Courts  where  an  old 
lady  was  defrauded  of  a  substantial  income,  and  it  was 
stopped,  and  she  could  not  sue  in  forma  pauperis  until 
just  when  we  got  beyond  the  pleadings,  when  she  was 
so  reduced  she  had  to  go  to  the  workhouse,  and  then  we 
could  go  on  in  forma  pauperis,  and  I  was  wilUng  to  go 
on.  But  her  solicitors  did  not  see  their  way  to  provide 
the  out-of-pocket  expe.ises ;  not  unnaturally,  for  it 
would  have  been  an  expensive  action.  The  lady  was 
left  in  the  workhouse,  and  the  judge  spoke  to  me  about 
it,  but  nothing  could  be  done  because  there  was  no 
machinery,  and  the  lady  died.  That  impressed  the 
necessity  of  some  reform  ia  this  direction  upon  me. 
As  1  say,  1  should  have  a  machinery  to  see  that  persons 
did  not  make  a  wi-ong  use  of  it ;  and  then  you  must 
alsos  have  a  machinery  for  dealing  with  inferior  courts. 

5353.  Tell  us  what  that  is  ? — In  Scotland  you  have 
to  get  a  certificate  from  the  poor  inspector  of  the  dis- 
trict. In  other  tribunals  it  is  done  by  professional 
and  other  people.  In  most  cases  in  England  where 
such  evidence  is  required  we  generally  go  to  a  justice 
of  the  peace,  or  minister  of  rehgion,  as  being  a 
satisfactory  witness  to  the  facts  of  poverty;  but 
the  society  I  am  representing  is  prepared  to  estabhsh 
a  quasi-tribunal,  and  we  have  solicitors  and  coimsel 
who  are  willing  to  consider  the  means  and  the  justice 
of  the  case.  What  we  propose  is,  as  you  see  in  the 
draft  rules,  that  the  courts  themselves,  of  every  branch, 
should  keep  lists  of  solicitors  and  counsel  who  are 
willing  to  advise  both  as  to  the  preliminary  pro- 
ceedmgs  and  the  probabilis  causa  litigandi,  and,  we 
have  thought  it  advisable  to  say,  another  list  of  those 
who  should  actually  plead.  That  is  a  "  counsel  of  per- 
fection "  perhaps,  but  it  is  done  for  this  reason.  It  is 
suggested  that  counsel  and  solicitors  who  promote  poor 
people's  causes  may  want  to  advertise  themselves. 
Well,  what  we  say  is  :  Very  good,  they  shall  not  adver- 
tise themselves;  they  shall  advertise  other  people, 
bo  we  keep  two  lists,  one  to  advise  that  it  is  a  good 
and  proper  case,  and  another  to  carry  on  the  case. 
That  18  a  counsel  of  perfection  to  avoid  that  suspicion. 

0354.  Then  you  proceed  to  suggest  that  the 
ireasury  should  appropriate  out  of  some  moneys  the 
necessary  out-of-pocket  expenses  ?— Tes,  my  Lord. 
The  great  difficulty  is  that,  while  in  a  case  like  the  one  I 
mentioned,  solicitors  and  counsel  are  willing  to  give  their 
own  services,  but  the  solicitors  have  to  pay  out-of- 
pocket  expenses,  and  witnesses  may  have  to  be  brought 
trom  all  parts  of  the  country.  The  case  that  I  referred 
to  related  to  land  in  Dorset;  the  defendant  was  in 
Cumberland,  and  the  old  lady  was  in  Birmingham, 
and  we  should  have  had  to  get  witnesses  from  Dorset, 
Cumberland,  and  Birmingham.  There  was  a  time 
when  the  suitor's  funds,  which,  as  I  mention  before  in 
this  lecture,  amounted  to  4,000,000L,  were  made  liable 
by  Lord  Cranworth,  in  1860,  to  pay  the  expenses 
ot  persons  who  were  in  prison  subject  to  capias,  for 
not  answering  in  Chancery.  Now  capias  has  been 
abohshed.     There  are  no   persons   in  prison  who  are 
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definitely  under  the  -words  of  that  Act.  Tlie  fund 
remained  subject  to  the  charge  for  those  persons  who 
were  in  prison,  but  now  it  is  free  from  the  charge  of  all. 

5355.  "What  is  the  amount  of  the  fund  ? — There 
was  an  amoimt,  400,000L,  and  there  was  a  further  amount 
of  3,500,000L— 4.,000,000J.  in  aU. 

5356.  Where  does  that  fund  come  from  ? — It  came 
from  unclaimed  money  in  Chancery  belonging  to 
suitors ;  it  came  also  from  fees  unclaimed  belonging  to 
suitors,  and  in  old  days  many  of  the  offices  about  the 
Courts  had  their  salaries  charged  on  this  fund. 

5357.  {The  Harl  of  Derby.)  That  is  page  9,  I  think  F 
— Yes. 

5358.  {Chairman.)  At  any  rate,  it  is  a  fund  which 
the  Treasury  holds  which  nobody  has  at  present 
claimed  ? — That  is  so. 

5359.  And  probably  will  not  claim  ? — And  probably 
will  not  claim ;  it  was  also  subject  to  a  large  number  of 
salaries,  b\it  most  of  those  offices  have  been  abolished. 

5360.  {Tlie  Earl  of  Derby.)  Are  you  sure  there  has 
been  no  Relief  Bill  that  has  been  allowed  to  apply  this 
money  towards  the  reduction  of  the  National  Debt  ? — I 
daresay  there  has. 

5361.  Then  it  may  have  disappeared  ? — It  may  have 
disappeai-ed  as  a  separate  fund,  but  the  Government 
has  had  the  money. 

5362.  {Chairman.)  Whether  it  is  there  or  not,  I 
suppose  a  similar  amount  of  accumulation  would 
generally  arise  again  if  moneys  are  not  claimed? — I 
think  not,  because  it  goes  over  to  the  Treasury  from 
time  to  time  if  it  is  not  claimed,  and  they  are  bound  to 
pay  it  back  if  it  is  claimed. 

5363.  But  your  point  is  that  the  Treasuiy  might, 
out  of  money  not  claimed,  provide  money  for  these 
purposes  ? — Tes. 

5364.  If  it  is  absorbed,  as  time  goes  on,  more  money 
may  come  in  ? — Tes. 

5365.  A  provision  might  be  made  to  use  that  for 
poor  suitors  .'' — Tes. 

5366.  Now  you  have  refen-ed  to  the  formation  of 
the  Central  Legal  Aid  Society  which  you  mention  in 
youi-  pamplet  ? — Tes. 

5367.  And  that  is  formed  with  Lord  Salisbury  as 
president,  and  Mr.  Bousfield,  K.O.,  as  chairman  of  the 
executive  committee  ? — Tes. 

5368.  Ton  represent  that  society  here  ? — Tes. 

5369.  Have  you  submitted  rules  of  Court  ? — Tes. 

5370.  Tou  might  let  us  have  a  copy  of  the  rules  ? — 
I  think  you  have  a  copy  of  the  rules,  but  I  am  not 
certain  if  you  have  a  right  copy. 

5371.  Is  there  any  special  point  you  desire  to  di'aw 
attention  to  ? — They  follow  generally  the  lines  of  my 
own  suggestions.  I  originally  drafted  the  rules,  but 
this  last  revise  is  settled  between  one  of  the  judges  and 
the  chairman  of  the  society,  I  believe. 

5372.  They  follow  out  the  suggestions  of  your 
pamphlet  P — Tes,  I  think  so,  generally,  my  Lord.  Of 
course  they  cannot  touch  that  question  of  the  Treasury, 
as  your  Lordship  sees. 

5373.  Now,  may  I  ask  you  this.  Are  these  rules 
applicable,  or  would  they  be  apphcable,  to  divorce 
proceedings  ?^ — Certainly,  I  think.  The  scheme  would 
assist  there  ;  the  principle  is  exactly  the  same.  The 
old  Rule  in  the  Divorce  Coirrt — ^the  251.  limit — was 
adopted  in  the  Supreme  Court  when  the  new  rales 
were  made  in  1883,  and  there  were  some  other  rales 
made  in  the  Divorce  Court  which  made  it  easier  for 
paupers — I  think  in  1877, 

5374.  We  have  heard  from  Mr.  Musgi-ave,  either 
25s.  or  30s.  a  week  is  now  considered  a  test  ? — Tes,  but 
there  is  no  rule  to  that  effect. 

5375.  It  is  practice  ? — Tes,  that  is  so.  It  is  easier 
in  the  Divorce  Court  than  in  other  coui-ts. 

5376.  Then  the  basis  of  the  scheme  is:  Solicitor 
and  counsel  on  lists  who  wiU  be  vnlling  to  assist  for 
nothing  ? — Tes. 

5377.  Means  provided  by  the  Treasury  for  oiit-of- 
pocket  expenses  ? — Tes,  subject  to  recoupment  if  re- 
covered from  the  other  side.     In  Scotland  that  is  done. 

5378.  Lord  Salvesen  will  give  us  details  of  the 
Scotch  system..  Tou  need  not  trouble  with  that? — No, 

5379.  Now  you  pass  on  in  youi-  note  to  special 
points  with  regard  to  local  courts  and  the  other  coui'ts. 


Would  there  be,  in  your  view,  any  improvement  in  the 
present  state  of  things  by  keeping  divorce  proceedings 
only  in  London  ? — Yery  little.  There  would  be  a  little, 
of  course. 

5380.  Just  expand  that,  because  this  is  one  of  the 
important  points  we  have  to  consider  ? — Well,  my 
Lord,  in  the  first  place,  it  is  extremely  difficult  for 
persons  in  distant  parts  of  the  country  to  communicate 
with  London.     They  must  go  to  the  registry, 

5381.  Tovi  ai-e  aware  they  must  either  appear  them- 
selves or  instruct  a  solicitor  ? — Or  instruct  a  solicitor, 

5382.  To  bring  proceedings  or  defend  them  ? — Tes. 
Of  course,  if  they  could  get  hold  of  solicitors — but 
then  they  must  be  local  solictors  in  order  for  them  to 
get  hold  of  them — it  would  facilitate  matters.  If  there 
was  a  list  of  solicitors,  even  in  London,  published  all 
over  the  country,  to  whom  people  could  go,  it  would 
facilitate  matters,  but  how  a  person  in  Northumberland 
or  Torkshire  is  to  communicate  with  the  registry  in 
London  at  his  own  expense  before  he  can  do  anything 
I  do  not  know. 

5383.  Do  you  think  if  there  were  these  assigned 
solicitors  it  would  be  necessary  for  the  person  in  the 
country  to  go  and  see  his  solicitor  in  the  country  ? — 
No,  my  Lord,  we  propose  there  should  be  assigned 
solicitors  in  district  registries  also, 

5384.  {Tlie  Earl  of  Derby.)  How  many  are  there  ? — 
I  think  at  least  one  in  every  county. 

5385.  {Chairman.)  About  40  or  50  ?— Tes,  of  the 
Supreme  Court. 

5386.  Now  you  see  the  suggestion  on  the  one  side 
is  to  keep  all  the  divorce  proceedings  in  London,  where 
they  can  be  properly  worked  ? — Tes. 

5387.  The  other  suggestion  we  have  had  put  before 
us  is  to  give  jurisdiction  to  local  courts,  so  that  they 
can  deal  with  them  as  far  as  persons  with  limited  means 
are  concerned  ? — Tes. 

5388.  Now,  I  want  you  to  tell  us  whether  you  think 
confining  it  to  London  would  be  right,  or  whether  cases 
should  be  taken  in  the  country,  and  the  reasons  you 
have  for  that  ? — 1  think  it  would  be  right  that  cases 
should  be  taken  in  the  country,  and  I  see  no  difficulty 
in  it.  Perhaps  I  should  say,  first,  I  am  in  favour  of 
giving  them  to  county  courts,  and  of  letting  them,  be 
tried  in  any  place  where  the  county  court  judges  sit — 
not  selected  places,  because  selected  places  are  sure  to 
be  the  larger  centres  of  population,  which  are  already 
congested  with  bankruptcy  matters  and  Admiralty 
matters  and  so  on,  and  the  result  is  that  county  court 
judges  are  overcrowded  in  these  central  places  and  have 
very  little  to  do  in  the  smaller  places  ;  and  if  parties  are 
domiciled  in  the  local  districts,  why  not  try  them  in 
the  local  districts  ?  It  is  the  same  judge  and  it  is  the 
proper  place.  The  whole  principle  of  the  jurisdiction  of 
the  Divoi'ce  Court  now  is  that  the  domicil  of  marriage 
should  be  within  the  jurisdiction ;  and  if  the  local  cases 
are  in  the  local  jurisdiction  they  should  be  tried  there.  I 
understand  it  is  said  in  objection  to  that,  that  if  you 
have  so  many  judges  trying  divorce  proceedings  -you 
will  have  50  or  55  standards  of  jurisdiction.  Now,  my 
Lord,  the  county  court  judges  try  common  law  juris- 
diction, equitable  jurisdiction,  bankruptcy  jurisdiction,, 
special  statute  jurisdiction,  but  nobody  says  there  are 
55  standards  of  common  law  jurisdiction,  or  equitable 
jurisdiction,  or  bankruptcy  jurisdiction.  They  are 
controlled  by  the  Court  of  Appeal ;  if  they  go  wrong 
the  Court  of  Appeal  will  correct  them.  It  is  the  same 
in  the  divorce  proceedings.  Divorce  law  is  less  com- 
plicated than  many  of  the  jurisdictions  that  the  county 
courts  now  exercise. 

5389.  The  bankruptcy  jurisdiction  is  very  difficult  ? 
— Tes,  and  unlimited. 

5390.  The  same  as  the  High  Court? — Tes,  and 
winding  up  companies,  now.  With  a  company  of 
lO.OOOL  of  capital  you  are  bound  to  go  to  the  county 
court ;  you  cannot  go  to  the  High  Court. 

5391.  That  is  to  say,  in  the  winding  up  of  com- 
panies ? — Tes,  if  the  domicile  of  the  company  is  within 
the  jurisdiction  of  the  county  court  and  the  capital 
does  not  exceed  10,0001,  you  cannot  go  to  the  High 
Court  at  all. 

5392.  That  is  your  view  as  to  the  tribunal?— 
Tes. 
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5393.  But  it  does  not  still  exhanst  what  I  should 
like  you  to  deal  with.  The  point  made  is  that  if  you 
could  reduce  expense,  and  possibly  deal  with  it  on  the 
footing  of  your  assigned  counsel  and  solicitor's  basis, 
that  the  divorce  work  might  stUL  come  to  London  ? — 
With  regard  to  that,  my  Lord,  there  are  Scotch 
statistics  that  I  think  I  might  refer  to.  There  you  can 
go  in  either  court. 

5394.  No,  not  for  divorce  ? — Either  the  Court  of 
Session  or  the  sherifE's  court  ? 

5395.  No,  the  sheriff's  court  is  limited  to  separa- 
tions ? — "Well,  I  was  not  talking  particularly  about  the 
divorce  jurisdiction ;  but  I  observe  that  for  some  years 
during  which  Mr.  Coldstream  collected  statistics,  the 
applications  for  persons  to  go  on  the  poor  roll  for  the 
higher  court  were  about  100,  while  the  applications  in 
the  sheriff's  court  to  go  on  the  poor  roll  were  about 
2,000 ;  so  that  even  where  you  have  this  jui-isdiction 
in  both  cases  the  vast  majority  of  cases  are  in  the  local 
courts. 

5396.  We  are  not  talking  of  what  jurisdiction  is 
exercised  ? — No. 

5397.  Where  the  sheriff's  court  has  jurisdiction 
there  are  2,000  cases  on  the  poor  roll  ? — Yes. 

6398.  Where  do  you  get  that  from  ? — That  is  from 
a  paper  read  before  the  International  Law  Society  by 
Mr.  Coldstream. 

5399.  But  where  does  he  take  those  figures  from, 
because  it  would  be  necessary  to  check  them  ? — This 
is  prepared  by  Mr.  Moncrieff,  Superintendent  of  Judicial 
Statistics  in  Scotland.  Perhaps  your  Lordship  will 
let  me  say  this  :  Mr.  Coldstream  was  a  member  of  our 
executive '  committee,  and  he  would  have  been  asked 
to  come  before  you  on  behalf  of  oui-  committee,  but 
he  died  a  few  months  ago.  I  think  under  the  circum- 
stances I  might  ask  your  Lordship  to  let  me  put  in 
his  pamphlet 

5400.  We  will  ask  Lord  Salvesen  to  check  it  if 
necessary.  His  proof  is  full  of  statistics,  but  I  do  not 
think  he  has  this  particular  one  P — Well,  the  years  are 
given  from  1896  to  1899.  This  paper  was  written  in 
1901,  and  the  total  number  of  applications  in  the  year 
1896  was  119 — this  is  in  the  Court  of  Session — 59  the 
next  year,  80  the  next  year,  and  114  the  next  year. 
They  vary  from  59  to  119.  In  the  first  and  second 
years  it  does  not  say  how  many  were  granted.  In  the 
third  year  69  were  granted  out  of  80,  and  in  the  fourth 
year  all  were  granted — that  is  to  say,  114  out  of  114. 

5401.  What  are  the  numbers  in  the  sheriff's  court  ? 
—They  were  1,985  in  1896,  2,555  in  1897,  1,995  in 
1898,  and  1,997  in  1899 — as  near  as  possible  about 
2,000  each  year. 

5402.  Are  those  figures  in  relation  to  separation 
cases  ? — Oh,  no,  my  Lord,  generally. 

5403.  But  the  point  you  are  making  is,  that  even 
when  you  have  your  sheriff's  court  close  to,  something 
like  2,000  per  annum  apply  to  use  the  poor  roll? — 
Yes. 

5404.  So  that  even  with  the  local  courts  you  want 
the  assistance  of  the  poor  roll  ? — Yes ;  in  the  last  two 
years  about  1,500  out  of  the  2,<)00  were  granted. 

5405.  The  inference  you  are  seeking  to  draw,  if  I 
follow  it,  would  be,  that  even  if  you  give  local  jm-is- 
dicfcion  for  divorce  to  the  county  coxirts,  you  would  still 
find  need  for  assistance  ? — Yes. 

5406.  {Sir  Lewis  Dibdin.)  Is  not  the  point  that 
where  they  had  the  option  of  the  High  or  the  local 
court,  they  went  to  the  local  court  ? — Well,  I  do  not 
know  how  far  there  is  an  option     I  dare  say  it  is  so. 

540V.  (Chairman.)  Well,  it  does  seem  to  show  that, 
even  where  you  have  a  local  court  that  can  deal  with 
the  matters,  a  very  large  amount  of  poor  assistance 
is  required  ? — Cei-tainly.  I  have  no  doubt  it  would  be 
so  with  the  county  courts. 

5408.  I  do  not  know  whether  you  have  gone  into  an 
estimate  of  the  costs  of  the  High  Court  and  the  county 
court  ? — Not  in  detail.  There  are  others  who  know 
that  so  much  better  than  I  do.  , 

5409.  But  having  regard  to  distance  and  facilities, 
would  you  say  you  would  anticipate  a  larger  amount  of 
expense  if  you  come  to  London  than  by  staying  in  the 
country  P — That  follows,  my  Lord.  I  have  suggested 
Northumberland,  Wales,  or  Cornwall;  to  bring  witnesses 


and  parties  here  from  there,  simply  because  the  Income 
is  over  25s.  a  week — or  21.  or  31.  a  week — seems  to  me 
to  be  absurd. 

5410.  Even  if  you  had  the  solicitor  and  counsel 
assigned  in  London  ? — Yes.  There  are  aL.  the  expenses 
of  the  witnesses,  and  the  expenses  of  travelling,  which 
are  quite  imnecessary.  Of  course,  I  quite  agi-ee  there 
may  be  cases  where  a  transfer  is  required ;  if  one  party 
is  in  Northumberland  and  one  in  Cornwall,  it  would  be 
better  to  come  here,  perhaps,  but  they  are  generally  aU 
in  one  county,  and  it  is  an  extraordinary  expense  to 
bring  them  here. 

5411.  Have  you  formed  any  opinion  as  to  what  hmlt 
should  be  placed  on  the  exercise  of  the  jurisdiction  of 
the  county  courts  P — I  do  not  think  there  is  any  pre- 
cedent for  a  limit  according  to  the  means  of  the  parties. 
In  all  the  limits  put  on  the  local  courts,  there  is  no  pre- 
cedent for  anything  of  that  sort. 

5412.  No,  but  there  is  no  other  limit  possible  to 
suggest,  is  there  P — Yes,  I  think  you  might  suggest  the 
limit  of  the  amount  of-  alimony  to  be  given,  or  a  hmlt 
of  the  amount  of  property  or  income  which  has  to  be 
dealt  with  and  distributed  for  the  benefit  of  the  wife 
or  husband  or  children. 

5413.  But  in  the  mass  of  cases  before  us  they  are 
local  working  people  with  wages — casual  workers  ? — 
Then  you  need  no  limit  at  all.  Supposing  a  man 
has,  say,  five  guineas  a  week,  and  he  has  a  family 
and  childi-en,  and  that  is  the  whole  income  of  the 
family.  Is  it  not  absui'd  to  assume  that  he  can 
afford  to  pay  half  that  income  to  come  to  London, 
when  he  can  get  his  jurisdiction  exercised  down  there  ? 

5414.  But  I  suppose  it  would  be  difficult  to  adopt 
the  suggestion  that  persons  of  imlimited  means  should 
go  to  these  coui-ts  ? — Then,  my  Lord,  there  might 
be  an  option,  or  a  power  of  transfer  where  a  con- 
siderable amount  of  property  was  concerned.  But  I 
think  the  power  of  transfer  would  be  quite  enough. 
There  is  no  limit  of  jurisdiction  in  bankruptcy ;  and 
divorce  is  a  sort  of  moral  bankruptcy,  in  which  the 
material  means  of  the  family  have  to  be  redistributed 
among  the  claimants.  It  is  like  a  partnership  where 
the  capita]  of  the  partnership  does  not  exceed  500Z.,  and 
there  has  to  be  a  redistribution  which  is  within  the 
ootmty  court  jurisdiction. 

5415.  Then  you  pass  on  to  make  certain  observa- 
tions which  refer  to  the  competition,  perhaps  I  may 
term  it,  between  the  High  Courts  and  the  county 
courts  P — Yes. 

5416.  I  do  not  think  you  need  go  into  that,  except 
to  bring  our  minds  to  the  point  you  want  to  deal  with. 
What  do  you  want  to  say  about  that  ?— WeU,  I  want 
to  say  this,_  that  there  is  what,  to  my  mind,  from  a 
historical  point  of  view,  is  an  unreasonable  jealousy 
between  the  courts  in  London  and  the  county  courts. 
Historically  that  was  perfectly  intelligible.  One  of  the 
great  contests  in  English  history  has  been  the  contest 
between  the  county  coui-ts  and  the  King's  courts.  The 
county  coiu-ts  were  never  regarded  as  the  King's  courts 
in  the  old  days,  because  they  were  formed  before  the 
Norman  Conquest,  and  the  others  after.  The  result 
was  there  was  a  violent  enmity  between  the  central 
courts  and  the  county  courts,  and  the  central  courts 
ultimately  entirely  destroyed  the  county  courts  in  the 
old  sense.  There  were  good  reasons  for  that  then  :  the 
county  courts  did  not  administer  the  King's  justice, 
their  judges  were  not  appointed  by  the  Crown,  and  the 
result  was  this  contest.  Ultimately  they  were  reduced 
to  trying  cases  of  debt  under  40  shlUings,  and  then 
they  were  neglected,  and  they  died  out  practlcaUy, 
but  they  still  existed  down  to  1840  and  the  enmity 
survived.  But  when  they  were  re-established  in  1846 
the  judges  were  appointed  by  the  Crown  or  the  Lord 
Ohancellor,  and  the  whole  historical  reason  and  object 
of  that  competition  and  jealousy  vanished,  because  the 
county  courts  now  are  part  of  the  King's  courts— the 
King's  Justice.  They  are  subject  to  appeal  certiorari, 
and  power  to  transfer  and  so  on,  and  judges  are  selected 
from  the  same  body  as  the  judges  of  the  High  Com-t, 
and  there  is  no  ground  as  far  as  I  can  see  now  for  any 
jealousy  between  the  King's  courts,  or  the  superior 
courts,  and  the  county  courts.  The  tendency  of 
Parhament  during  the  last  45  years  has  been  to  insist 
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upon  that,  giving  limited  jurisdiction  to  the  county- 
court  in  most  matters — jurisdiction  up  to  10,000L  in 
winding  up  companies  ;  jurisdiction  hi  some  cases  up  to 
l.OOOL  in  Admiralty  matters,  and  jurisdiction  in  equity 
up  to  600L  and  so  on — and  it  is  recognised  that  these 
are  courts  that  can  be  trusted. 

5417.  Do  you  think  there  is  still  any  jealousy 
existing  ? — I  do.  I  believe  you  will  hear  another 
representative  of  the  society  I  represent  who  feels 
very  strongly  that  I  am  wrong  in  advocating  county 
courts  for  these  mattei-s,  and  he  has  experience  in  the 
Divorce  Coui-t,  and  perhaps  he  may  be  right. 

5418.  Do  you  think  that  is  a  material  ground 
which  weighs  with  those  that  object  to  confeiTing 
jurisdiction  on  the  cormty  courts  ? — I  do.  It  is 
intelligible  from  many  points  of  view ;  it  is  intelligible 
from  the  mere  persistence  of  a  feeling  that  arose  as  I 
say,  and  of  course  for  other  reasons.  It  is  better 
pecuniarily  for  the  legal  profession  in  London  to  have 
everything  brought  to  London  than  to  have  cases  con- 
ducted in  the  country.  We  cannot  help  that.  There 
are  feelings  of  that  sort. 

5419.  Well,  you  would  prefer  to  see  this  jurisdiction 
conferred  on  the  county  courts.  Do  you  think  that 
would  be  cheaper  and  would  work  effectively  F — Tes,  I 
do,  and  I  do  not  see  why  it  should  not  be  done  as 
effectively. 

5420.  Now  is  it  your  view — I  am  not  speaking  of 
each  place  where  the  county  court  is ;  you  have  said 
you  think  that  already  ? — Tes. 

5421.  But  whether  aU  the  places  should  be  dealt 
with  by  the  judges  as  they  are  at  present  arranged,  or 
whether  there  should  be  a  selected  number  to  deal 
with  this  class  of  case,  and  take  larger  areas  for  the 
purpose  ? — I  can  see  no  reason  for  the  latter  plan,  my 
Lord.  The  larger  the  area  you  give  the  more  seldom 
can  the  judge  go  round  it,  and  unless  he  goes  to  every 
place  to  which  the  other  judges  go — out  to  the  i-ural 
districts — ^you  are  still  depriving  people  of  the  possi- 
bility of  gettiug  easily  to  a  judge.  May  I  take  Dorset, 
my  own  county.  In  the  north  of  the  county  there  is 
the  town  of  Shaftesbury.  The  county  court  judge  sits 
there  as  well  as  at  Dorchester,  which  is  the  capital. 
Now,  if  a  judge  only  sits  at  Dorchester  it  may  take  a 
man  as  long  to  get  to  Dorchester  from  Shaftesbury  as 
it  would  take  to  get  to  London,  on  account  of  the 
circuitous  nature  of  the  railway. 

5422.  You  would  have  it  conducted  near  him  ? — Tes. 

5423.  And  that  could  only  be  done  by  the  judge' 
who  deals  with  the  district  ? — I  think  that  is  the  best 
plan. 

5424.  Now  you  proceed  in  your  proof  to  refer  to 
some  judgment  which  shows  the  disastrous  effect  from 
concentration  in  London.  I  do  not  know  what  that 
case  is,  but  we  may  as  well  have  it? — I  think  you 
have  it,  my  Lord.  I  sent  a  copy  of  it.  It  is  ui  the 
"  Law  Times."  It  is  the  judgment  of  His  Honour 
Judge  Mulligan  in  Bircham  v.  Norton,  128,  L.T., 
p.  202  (1  January  1910).  I  do  not  know  whether  I 
may  read  it. 

5425.  I  am  afraid  it  is  very  long.? — It  is  a  column 
and  a  half. 

5426.  Cannot  you  state  what  the  point  is,  and  what 
it  indicates  .P— Yes,  it  was  a  case,  my  Lord,  originally 
arising  out  of  a  conveyancing  point.  Three  cottages  were 
sold  by  the  same  owner  to  different  purchasers.  Two 
of  them  had  been  in  the  habit  of  having  a  right  of  way 
through  the  garden  of  the  other,  and  the  only  other 
access  to  the  house  was  through  a  drift  way  which  was 
sometimes  impassable  in  times  of  flood.  The  person 
who  bought  the  garden  over  which  the  right  of  way  went 
objected  to  the  right  of  way — ^your  Lordship  is  aware  first 
the  unity  of  ownership  prevents  a  legal  right  of  way — 
and  they  tried  to  stop  the  right  of  way.  There  lived  in 
the  two  cottages,  whose  right  of  way  was  beiug  taken 
away,  an  old  widow  in  receipt  of  2s.  6d.  a  week  from  the 
parish  and  a  small  amount  of  wages  for  mending  for 
other  people ;  and  in  the  other  a  labourer  with  a 
certain  number  of  children.  This  was  tried  before  the 
county  court  judge,  and  he  held  that  the  garden  was 
bought  with  notice  of  the  right  and  was  liable  to  it, 
and  he  refused  an  injunction.  Then  the  owner  of  the 
cottages   against  whom  he   decided  appealed  to  the 
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Divisional  Court  in  London,  and  the  old  lady  and  the 
labourer  could  not  afford  the  expense  of  going  to 
London.  The  Divisional  Court  recognised  the  difficulty 
of  deciding  this  without  them,  and  they  sent  to  the 
county  court  judge  for  any  information.  He  had  not 
been  asked  to  take  a  note  under  the  statute,  and  h« 
could  only  give  his  recollections,  and  the  appeal  was 
heard  in  London  in  the  absence  of  both  defendants,  and 
the  decision  was  reversed  without  hearing  anybody  on 
behalf  of  the  old  lady  and  the  labourer  with  the 
children.  Then  after  that  an  injunction  was  served 
and  the  cottagers  were  not  allowed,  of  course,  to  go  along 
this  path.  A  flood  came,  and  for  days  the  access  to  the 
house  was  absolutely  blocked  except  by  this  path. 
Consequently  they  went  along  it  again — the  children 
were  bound  to  go  to  school — and  they  were  all  served 
with  notices  of  imprisonment  for  contempt  of  court. 
The  judge  then  said  that  Mrs.  Seeley,  the  old  lady,  in 
order  to  enable  her  to  go  to  London,  would  have  to 
get  more  pounds  than  she  had  pennies  (and  she  would 
be  up  to  her  knees  in  water  if  she  went  through  the 
road),  and  he  declined  to  send  her  to  prison,  though 
he  said  she  was  wrong,  and  the  Divisional  Court  were 
justified  under  the  present  law  in  doing  what  they  did 
in  her  absence,  notwithstanding  that  they  did  not  hear 
her.  And  because  the  children  were  bound  to  go  to 
school,  he  said  that  he  would  not  to  commit  them  or 
the  mother  to  prison  for  sending  them  to  school,  but 
he  should  warn  them  that  not  so  much  as  one  little 
foot  was  henceforth  to  go  along  this  path.  Then  he 
had  to  send  the  father  of  the  children  to  prison  for 
seven  days  because  he  had  pulled  up  thorns  so  that 
the  childi-en  could  go  along  the  path. 

5427.  Need  we  go  into  any  further  details  ? — No. 

5428.  It  only  amounts  to  this.  Unless  people  can 
get  before  the  tribunal,  then  there  will  be  disaster  ? — 
The  impossibility  there  is  of  being  heard,  and  ordinary 
justice  done. 

5429.  But  even  if  you  give  the  county  courts  juris- 
diction you  would  allow  an  appeal  to  the  Divisional 
Court,  I  think  ? — Tes,  but  the  answer  to  that  is  that 
you  ought  to  get  the  appeal  heard  locally,  or  on  circuit, 
or  something  of  that  sort. 

5430.  Tou  mean  that  an  appeal  might  be  taken  like 
that  ?— Tes. 

5431.  By  the  judge  of  assize,  for  instance,  when  he 
comes  out  ? — Tes. 

5432.  I  believe  that  is  the  Irish  system  ? — I  did  not 
know  that. 

5433.  I  think  the  appeal  from  the  county  court, 
judge  in  Ireland  is  to  the  judge  of  assize  when  he  comes 
round  ? — I  daresay. 

5434.  Tou  have  already  dealt  with  the  limitations  of 
jurisdiction,  and  you  do  not  see  any  necessity  for  it  ? — 
I  do  not  see  any  necessity  for  it  uiJess  there  is  a  large 
amount  of  property  to  be  dealt  with. 

5435.  Tou  have  dealt  with  the  Scotch  matter,  too  ? 
—Tes. 

5436.  Then  procedure.  I  do  not  know  that  we  can 
deal  with  details  of  that  ? — No,  my  Lord. 

5437.  Tour  suggestion  is,  at  any  rate  it  should  be 
of  the  simplest  form? — The  simplest  form,  and  as 
nearly  as  possible  analagous  to  the  ordinary  procedure 
of  the  courts,  whether  it  is  done  up  here  or  down 
there. 

5438.  Now,  it  has  been  suggested  if  the  county 
courts  have  jurisdiction,  opportunities  of  collusion  would 
be  greater.  I  should  like  to  hear  your  views  about 
that  ? — First,  I  do  not  understand  why  it  is  so  ;  and, 
secondly,  if  it  is  so,  I  do  not  see  why  the  county  court 
judges  are  not  as  competent  to  deal  with  it  as  other 
persons.  In  common  law  and  bankruptcy  jurisdiction 
they  can  deal  with  fraud ;  and  collusion  is  only  another 
name  for  fraud.  Tou  require  the  local  representative 
of  the  King's  Proctor  under  a  decree  nisi  undoubtedly, 
but  I  suppose  even  now  the  actual  King's  Proctor  does 
not  go  down  personally. 

5439.  It  is  inquiry  made  ? — Tes,  and  inquiry  can 
still  be  made  locally  by  the  registrar  of  the  court  or 
under  direction  of  the  judge  of  the  court, 

5440.  And  you  do  not  see  any  difficulty  in  the 
county  court  judge  detecting  it,  as  far  as  any  judge  can 
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detect  collusion  ? — No.     Even  judges  here  are  deceived 
sometimes. 

5441.  That  detection  being  ia  the  province  of  the 
King's  Proctor  ? — Tes.  May  I  say,  my  Lord,  there  are 
many  cases  of  collusion;  the  difficulty  is  that  both 
parties  are  colludiag,  and  therefore  it  is  difficult  to  find 
it  out.  Many  such  cases  occur  ia  the  Chancery 
Division  in  the  matter  of  trusts  and  other  matters. 

5443.  I  did  not  catch  that  ?— A  similar  coUusion 
between  aU  the  parties  represented  may  happen  in  the 
Chancery  Division  in  the  matter  of  a  trust.  Trustees 
and  the  tenant  for  hf e  may  very  often  be  anxious  to  get 
the  approval  of  the  court  to  some  scheme  which  ousts 
the  interests  of  unborn  people,  and  the  judge  must 
watch  that,  and  has  to  avoid  the  dangers  of  coUusion 
of  a  similar  nature,  though  not  to  the  same  extent. 
There  is  nothing  special  in  the  Divorce  Court  in  there 
being  collusion  between  both  the  parties. 

6443.  And  you  mean  county  court  judges  have 
jurisdiction  in  those  matters  P — Yes,  my  Lord,  a  limited 
one,  up  to  500Z. 

5444.  500L  value  of  property  ? — Tes. 

6445.  But  I  think  they  can  go  on  beyond  that  if  the 
judge  in  London  allows  it  to  be  done.  There  is  a 
power  ? — Tes';  you  cannot  commence  it  in  the  county 
courts  ;  but  you  can  remit  it  to  the  county  courts. 

5446.  Now  the  next  point  you  deal  with  is  separation 
orders.  Before  you  say  anything  about  that  I  should 
like  to  ask  you  the  basis  of  any  experience  you  have 
had  ? — 1  confess  the  basis  of  any  experience  I  have  had 
is  reading  papers,  and  reading  them  from  that  point  of 
view. 

5447.  How  far  does  your  experience  in  that  matter 
come  from  the  Charity  Organisation  Society  ? — Oh,  the 
matter  does  come  before  the  Charity  Organisation 
Society. 

5448.  And  you  have  had  considerable  experience 
there  ? — Yes. 

5449.  Let  us  see,  then,  what  you  have  to  say  about 
those  orders  ? — ^I  think,  made  as  they  are  now,  they  are 
most  disastrous  to  ordinary  sexual  morality,  because 
they  are  made  and  the  consequence  is  that  desertion  has 
gone,  and  there  is  no  remedy  for  desertion  afterwards 
and  the  people  practically  marry  others;  there  is  no 
doubt  about  that.  I  have  always  myself  been  opposed 
to  the  magistrates  granting  separation  orders,  but  that 
is  rather  on  theoretical  grounds,  the  confusion  of  civil 
and  criminal  jurisdiction. 

5450.  Tou  mean  this  is  a  civil  jurisdiction  ? — Tes. 
6451.  Which  ought  to  be  exercised  by  civil  courts  ? 

—Tes. 

5452.  Have  you  any  grounds  for  suggesting  that 
those  orders  do  lead  to  immorality  P — Oh,  we  have 
frequently  had  those  cases  in  the  Charity  Organisation 
Society,  my  Lord.  We  had  to  make  it  a  rule  then, 
not  having  an  excessive  amount  of  funds,  never  to 
assist  a  man  or  woman  who  was  living  with  another 
woman  or  man  as  husband  or  wife,  although  very  often, 
or  possibly,  they  were  the  innocent  parties  to  begin  with. 
But  that  was  a  rule  we  had  to  make,  because  it  was  so 
diffi.cult  to  find  out  in  any  particular  case  whose  fault 
it  was.  A  man  and  woman  were  living  together,  and 
apparently  living  together  as  husband  and  wife,  but 

5453.  What  I  want  to  get  at  is  this.  Tou  say  you 
made  it  a  rule  not  to  relieve  where  a  man  and  woman 
were  living  together  irregularly  P — Tes. 

5454.  Did  you  find,  as  a  matter  of  fact,  that  that 
occutrred  in  cases  where  there  had  been  an  order  for 
separation  under  the  original  marriage  P — Well,  my 
experience  in  the  Charity  Organisation  Society  ended 
some  10  years  or  12  years  ago. 

5456.  That  was  before  the  Act  of  1895  P— No,  not 
before  the  Act  of  1895,.  but  it  was  then  comparatively 
recent.. 

5466.  I  do  not  want  to  weary  you  with  this,  but 
are  there  any  other  points  in  connection  with  the 
separation  orders  to  which  attention  should  be  drawn 
in  your  opinion  P — If  1  may  express  an  opinion,  I  think 
they  ought  to  be  temporary,  but  I  do  not  profess  to 
be  an  expert  in  the  matter.  Then  they  ought  to  be 
followed  by  some  attempt  at  reconciliation  by  some- 
body. I  do  not  much  believe  in  official  attempts  at 
reconciliation,  but  it  had  better  be  that  than  nothing 


else,  and  I  think  it  shotdd  be  possibly  succeeded  by  a 
shorter  order  if  the  first  attempt  at  reconciliation 
failed,  with  a  renewed  attempt  at  reconciliation  after, 
and  if  that  failed,  then  I  think  it  should  be  a  ground 
for  divorce. 

5467.  What  woiild  be  your  view  as  to  orders  made 
where  a  man  or  woman  has  disappeared  out  of  the 
country  by  desertion? — Well,  it  would  follow  if  the 
order  was  temporary  that  my  scheme  would  apply,  If 
he  did  not  return,  and  be  reconciled,  within  the  two 
limits  of  time,  I  would  grant  a  divorce,  Of  course  I 
do  suggest  here  that  if  you  have  a  separation  order 
which  follows  on  a  conviction  it  is  useless  to  have  that 
separation  order  for  a  less  time  than  the  sentence  of 
imprisonment,  if  there  is  one,  because  they  cannot  be 
reconciled  while  a  man  is  in  prison. 

5458.  Now  the  next  point  is  with  regard  to  pubhca- 
tion.  Would  you  teU  us  what  your  views  are  about 
that  ? — ^As  far  as  all  the  details  are  concerned,  and  the 
parties,  and  the  facts  of  the  order — the  details  of  the 
orders  and  the  names  of  the  parties— I  think  there 
ought  to  be  compulsory  publication  in  the  "  Grazette  " 
and  in  the  local  papers,  and,  if  necessary,  at  the  expense 
of  the  State  if  parties  cannot  afEord  it,  and  that  there 
should  be  registration  at  Somerset  House. 

6459.  Would  you  include  in  that  separation  by 
deed  P — I  should  have  no  objection  to  that ;  I  have  not 
thought  of  that  question. 

5460.  Now  details  of  evidence;  what  do  you  say 
about  thatp — Well,  1  do  not  see  any  objection,  my 
Lord,  to  the  publication  of  details  of  evidence,  because 
I  think  they  have  a  moral  as  much  as  an  immoral 
tendency.  I  think  the  detaOs  of  the  Divorce  Court 
have  a  tendency  to  disgust  people  with  sexual  im- 
morality, and  in  addition  to  that,  as  one  witness  has 
said,  they  do  produce  evidence  of  collusion. 

5461.  On  the  other  hand,  do  you  think  they  have 
any  effect  in  familiarising  people  with  immorality? — 
I  doubt  it.  Tou  do  not  prohibit  the  details  in  cases  of 
rape  and  indecent  assault ;  the  two  are  in  pari  materia. 

5462.  Do  you  know  whether  it  is  a  fact  or  not  that 
rape  cases  are  not  published  in  the  local  papers  ?■ — ^As 
a  rule  they  are  not. 

5463.  That  is  the  action  taken  by  the  sensible 
papers  ? — Tes.  Of  course  there  are  cases- — cases  of 
indecent  assault — especially  where  there  has  been  per- 
jury, where  they  are  frequently  published,  and  I  think 
that  it  is  desirable  where  there  has  been  perjury. 

5464.  Then  the  next  point  is  "  Amendment  of  law." 
Do  you  wish  to  go  into  that  or  not  P — 1  do  not  wish  to 
go  into  that  for  this  reason.  I  came  here  more  or  less 
as  the  representative  of  a  society  which  has  not  con- 
sidered this  question,  and  is  not  organised  to  consider 
it.  I  have  opinions,  and  if  I  am  asked  any  questions 
about  them  I  must  ask  members  of  the  Commission  to 
remember  that  they  are  not  answered  in  any  represen- 
tative capacity. 

5465.  If  you  do  not  wish  to  go  into  it  I  will  leave  it 
a,lone  ? — If  your  Lordship  pleases. 

5466.  Whatever  you  said  would  be  merely  a  personal 
opinion  ? — That  is  so. 

5467.  (Mr.  Brierley.)  There  is  just  one  question. 
In  this  case  of  assistance  to  poor  men,  you  would  stUl 
leave  them  liable  to  pay  the  expense  of  their  witnesses 
and  the  expense  of  bringing  them  to  the  place  of  trial  ? 
— I  would  wish  not  to. 

5468.  Tou  would  i-elieve  them  of  all  expenses  ? — I 
would  reUeve  them  of  all  expenses. 

6469.  I  was  not  sure  if  I  understood  you  as  to  that. 
Tou  would  relieve  them  of  every  expense  P^ — I  would  like 
to  relieve  them  of  every  expense,  but  it  cannot  be  done 
by  rules  of  court,  because  an  Act  of  Parliament  is 
necessary  to  authorise  public  money  for  the  purpose. 

5470.  If  you  relieved  them  of  every  expense  there 
would  not  be  much  objection  to  trying  them  in  London  ? 
— There  is  no  reason  why  you  should  put  extra  expense 
on  the  State  if  the  State  can  try  them  cheaper  in  the 
country. 

5471.  I  understand  in  Scotland  the  expenses  of 
paying  the  witnesses  and  bringing  them  to  Edinburgh 
falls  upon  the  parties  ? — Tes,  but  they  are  recoverable 
from  the  other  side. 
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5472.  I  do  not  know  whetlier  it  was  on  that  ground 
— that  they  would  stiU  have  to  pay  the  witnesses' 
expenses — that  you  suggested  that  each  county  court 
should  have  a  right  to  try  cases  ? — That  is  a  very  strong 
reason,  because,  ia  fact,  now  they  have  to  pay  their 
witnesses'  expenses.  Unless  you  relieve  them  of  these  ; 
it  is  a  much  stronger  reason. 

54V3.  {Sir  Lewis  Dibdin.)  I  think  you  are  in  favour- 
of  taking  the  cases  away  from  London — the  divorce 
jurisdiction,  and  giving  it  to  the  county  coiu-ts,  very 
largely  on  the  ground  of  economy  ? — Very  largely. 

5474.  And  you  have  mentioned  two  things  where 
you  think  there  would  be  economy  :  one  the  expenses  of 
appearance,  and  so  on,  and  the  other  the  cost  of 
witnesses  ? — Tes,  the  fees  and  the  costs  ;  the  fees  of 
counsel  and  solicitors. 

5475.  I  suppose  you  recognise,  as  far  as  the  fees  go, 
there  might  be  a  scale  of  fees  in  the  High  Cotu-t  which 
would  largely  reduce  them  ? — Thei-e  might — ^yes. 

5476.  With  regard  to  the  appearance,  and  the  filing 
of  a  petition,  and  so  on ;  is  there  any  reason  why  that 
should  not  be  done  by  post  F  Is  personal  appearance 
really  necessary  at  the  registry  ? — ^I  do  not  thiuk  there 
is  any  reason  why  it  should  not  be  done  by  post ;  but  if 
it  is  done  by  post  in  divorce  proceedings  it  ought  to  be 
done  by  post  in  all  proceedings. 

5477.  Perhaps  ;  but  ifitwei-e  done  by  post  in  divorce 
proceedings  I  suppose  the  expense  of  doing  it  in  London 
would  be  very  much  the  same  as  doing  it  iu  the  country, 
would  it  not  ? — I  suppose  it  would.  Woidd  you  allow 
me  to  say  it  would  be  very  difficult  for  a  local  person  to 
do  it  without  advice  in  the  country. 

5478.  Quite ;  but  I  bear  in  mind  your  view  that 
whether  the  proceedings  are  ia  London  or  iu  the 
country,  professional  advice  is  necessary  F — ^Tes. 

5479  Now,  with  regard  to  the  witnesses.  Are  you 
satisfied  that  in  aU  cases  it  would  be  cheaper  to  have 
a  case  tried  in  the  country  than  in  London,  on  the 
ground  of  the  expense  of  the  travelling  of  the 
witnesses  F — Li  all  cases  where  the  witnesses  are  in 
one  locality. 

5480.  Is  it  your  experience  that  in  divorce  cases 
with  the  humbler  classes  the  witnesses  always  do  come 
from  the  same  neighbourhood? — I  have  hardly  any 
experience  of  divorce  cases  in  the  humbler  classes,  but 
in  other  cases  they  generally  are. 

5481.  Would  you  let  me  say,  we  have  had  one 
witness  here  certainly  (and  perhaps  more  than  one) 
with  very  great  experience  in  the  solicitor's  branch  of 
the  profession,  who  says  that  ia  his  view  that  is  not 
the  case — that  the  witnesses  ia  these  cases  come  from 
very  different  parts  of  the  country.  Tou  might  have 
the  petitioner  in  Birmingham,  and  the  witnesses  to 
be  brought  from  London  to  Birmingham,  or  perhaps 
much  further.  In  a  case  of  that  kind  would  it  not  be 
probably  cheaper  to  collect  the  witnesses  in  London 
rather  than  to  take  the  witnesses  from  one  end  of 
England  to  the  other  F — I  think  I  have  already  dealt 
with  that  by  saying  that  in  a  case  of  that  kind  there 
might  be  a  transfer.  Tou  could  have  power  to  change 
the  venue  if  all  the  witnesses  were  ia  London. 

5482.  No,  but  with  the  witnesses  in  all  parts  of 
England  they  must  be  brought  to  one  common  centre  ? 
— That  can  be  transferred  in  the  same  way. 

5483.  Would  not  that  add  to  the  expense  of  an 
action  P — Hardly  at  all. 

5484.  Then  why  shotdd  not  it  be  tried  in  the  first 
place  without  a  transfer  P — If  you  are  sure  that  is 
going  to  be  so,  let  it  be  so  ;  if  you  know  beforehand 
aU  the  witnesses  are  coming  from  different  parts  of 
England. 

5485.  Now,  I  was  very  struck  vrith  a  case  you 
gave  of  your  own  county  for  another  purpose.  I 
gather  you  say  it  would  cost  as  much  to  take  witnesses 
from  Shaftesbury  to  Dorchester,  ia  your  own  county, 
as  to  take  them  from  Shaftesbury  to  London  F — No,  I 
only  said  time. 

5486.  I  suppose  the  cost  and  the  time  are  more  or 
less  commensurate  ? — By  no  means  ;  you  have  to  stop 
at  junctions.  There  are  three  or  f  oui-  junctions  between 
those  two  places. 

5487.  So  where  a  man's  time  is  money  it  would  be 
cheaper  for  him  to  go  to  London  F — No  cheaper.     It 


would  take  as  much  time,  I  said,  but  it  would  cost  less 
to  go  to  the  county  town. 

6488.  With  regard  to  the  judges  of  the  county 
courts.  Toui-  view  is  that  every  judge  of  every  coimty 
court  should  administer  divorce  jurisdiction  in  every 
court  P — Yes. 

5489.  And  you  have  considered  the  objection  of  the 
possible  lack  of  identity  of  view  where  you  have  the 
jurisdiction  administered  by  so  large  a  number  of 
j  liges  F— Oh,  yes. 

5490.  And  you  think  there  is  nothiag  ia  that  F — I 
think  there  is  nothing  in  it. 

5491.  Do  not  you  think  it  is  human  that  a  great 
number  of  men  should  have  a  greater  variety  of  views 
than  only  one  or  two  F — I  am  not  so  sure  of  that ;  I 
remember  an  old  saying  of  two  Scotsmen,  one  of 
whom  said,  "  There's  nane  but  Donald  and  I  are  saved, 
"  and  I'm  nae  sae  sure  of  Donald." 

5492.  But  there  is  another  saying,  "  Tot  homines 
tot  sententix  "  ? — Tes. 

5493.  Then  you  say  that  the  courts  are  controlled 
by  appeals  F — Tes. 

5494.  Is  it  from  that  cause  that  appeals  would  be 
important.  It  is  not  matters  of  law,  is  it,  but  the  way 
that  diiferent  judges  look  at  facts.  Is  not  that  the 
difficulty  F — But  you  have  that  difficulty  ia  every 
case ;  not  only  in  divorce  proceedings. 

5495.  Quite  so,  but  it  is  suggested  that  the  diffi- 
culty is  greater  if  you  have  50  people  administeiing 
the  jurisdiction  than  if  you  have  two  F — But  I  say  you 
have  that  in  all  other  jurisdiction,  and  why  not  ia 
divorce  F  It  can  be  controlled  in  Admiralty  jurisdic- 
tion, and  common  law  jurisdiction,  and  bankruptcy 
jurisdiction. 

5496.  But  why,  if  you  have  that  drawback  in  other 
jurisdictions,  extend  it  to  another  jurisdiction  P — I  do 
not  think  it  is  a  drawback. 

5497.  What  is  your  view  about  trial  of  these 
actions  by  jury.  Are  you  in  favour  of  it  or  not  F — 
Sometimes  a  jury  is  very  important. 

5498.  Have  you  had  any  experience  of  county  court 
juries  F — Tes  ;  not  much. 

5499.  Do  you  think  they  are  a  satisfactory  tribunal 
for  very  important  matters,  such  as  marriage  P^ — For 
matters  of  this  sort,  I  should  think  they  are  specially 
suitable.  They  come  from  the  same  class  as  the  people 
who  are  suitors,  and  are  very  much  more  in  touch 
with  them  than  the  judges — certainly,  than  the  London 
judges. 

5500.  Tou  regard  this  as  an  important  jurisdiction  P 
—Tes. 

5501.  And  you  think  county  court  juries  are  par- 
ticularly suitable  to  exercise  it  P — In  certain  cases. 

5502.  Have  you  considered  the  suggestion  made  by 
Mr.  Justice  Bargrave  Deane  when  he  was  before  the 
Commission  the  other  day,  which  was,  in  lieu  of  usiag 
the  county  courts,  that  either  one  of  the  present  judges, 
or  an  additional  judge  if  necessary,  should  from  time 
to  time  go  down  to  different  centres  in  the  country, 
wherever  it  was  necessary,  to  try  these  cases.  Do  you 
think  that  is  a  practical  suggestion,  or  otherwise  P — I 
do  not  think  it  is  practical.  In  the  first  place,  it 
would  mean  a  lot  of  delay.  There  are  500  places  where 
the  county  courts  sit,  I  think.  It  would  be  impossible 
to  go  to  all  those,  and  if  he  wanted  to  select  places, 
it  would  be  vei-y  inconvenient  for  the  litigants. 

5503.  Would  you  anticipate  a  great  number  of 
these  country  divorces  P — Judging  by  separation  orders, 
I  should. 

5504.  Do  you  regard  the  7,000  separation  orders 
as  an  index  to  the  number  of  divorces  F — I  have  no 
ground — and  I  do  not  thiak  anybody  has — ^for  getting 
at  the  proportion;  but  I  should  say  the  proportion 
would  be  considerable. 

5505.  Tou  know  a  large  number  end  in  reconcilia- 
tion F — I  am  not  aware  what  proportion. 

5506.  But  you  are  aware  there  is  a  large  propor- 
tion ? — Tes. 

5507.  Perhaps  you  will  take  it  from  me,  that  is 
the  result  of  evidence  before  us  F — ^Tes,  if  there  is  a 
large  proportion,  I  accept  it,  and  I  should  be  very  glad 
to  hear  it. 
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5508.  In  a  great  many  of  those  cases  there  is 
notMng  in  the  nature  of  a  matrimonial  offence  alleged, 
is  there  ? — ^It  is  not  material  to  allege  it ;  there  may 
be,  but  it  does  not  come  within  the  jurisdiction  of  the 
magistrates. 

5509.  But  is  it  permissible  to  assume  they  exist  ? — 
It  is  not  permissible  to  assume  that  in  every  case  they 
exist.  It  is,  I  think,  permissible  to  infer  that  in  a 
great  number  of  cases  they  do,  because  very  often  they 
are  the  cause  of  disputes  between  husband  and  wife 
which  lead  to  assaults. 

6510.  I  suggest  that  the  number  of  separation 
orders  made  is  no  index  whatever  to  the  number  of 
divorces  there  would  be  ? — ^I  do  not  accept  that  sugges- 
tion. I  agree  you  cannot  say  what  proportion  there 
would  be,  but  the  fact  that  there  are  a  large  number 
of  separation  orders  is  a  fact  from  which  I  should  draw 
the  mferenoe  that  a  considerable  proportion  of  those 
would  be  divorce  cases. 

5511.  Do  you  reaUy  think  that  the  objection  that 
is  undoubtedly  felt,  as  we  know  from  the  evidence 
produced  here,  by  the  profession  and  by  the  judges,  to 
transfer  to  the  county  coiirts  this  jurisdiction  is  the 
result  of  jealousy  ? — A  good  deal. 

5512.  Tou  really  do  ? — ^I  reaUy  do,  yes.  I  do  not 
want  to  press  that  too  much,  but  I  really  do. 

5513.  And  I  think  you  said  you  thought  self-interest 
had  something  to  do  with  it .'' — Yes,  well  I  think  so. 

5514.  Tou  really  do  ? — Tes. 

5515.  I  think  you  are  in  favour  of  there  being  no 
limit  of  jurisdiction  in  divorce  matters  in  the  county 
coui-t  ? — ^I  do  not  see  where  logical  limit  cornea  in,  but 
I  have  no  objection  to  any  limit  that  may  be  devised. 

5516.  May  I  take  it  in  this  way,  that  divorce  is 
quite  unlike  any  other  sort  of  litigation  in  this,  that 
the  principal  point  concerned  is  nothing  to  do  with 
property  at  all.  I  mean  that  the  marriage  of  a  poor 
person  is  just  as  important  as  that  of  a  rich  person  ? — 
So  is  partnership  with  poor  people  as  important  as 
with  rich  people ;  and  that  is  why  you  give  jurisdiction 
to  county  courts  to  dissolve  a  partnership. 

5517.  I  do  not  think  you  follow  me.  I  think  I 
agree  with  you.  I  suggest  that  divorce  is  quite 
different  from  the  jurisdiction  as  to  contracts,  for 
instance,  where  the  importance  of  the  litigation  may 
be  measui'ed  by  the  amount  of  money  involved ;  but  in 
the  case  of  divorce  money  is  no  criterion  at  all.  I 
suggest  to  you  that  both  as  to  the  parties  and  as  to 
the  State,  one  marriage  is  as  important  as  another  ? — 
Oh,  yes,  I  quite  agree. 

5518.  Then  that  is  a  reason,  is  it  not,  if  you  give 
jurisdiction  to  all  of  the  county  courts,  to  make  it  a 
complete  jurisdiction,  without  any  limit  at  all  ? — That 
is  rather  my  view. 

5519.  That  is  what  I  thought.  Then,  if  that  is  so, 
why  should  the  London  courts — expensive  courts — ^be 
kept  up  at  aU.  Why  should  the  rich  man,  at  the 
expense  of  the  State,  have  a  different  court  from  the 
poor  ? — Tou  keep  it  up  mainly  in  London,  because  as  a 
rule  you  do  not  give  those  jurisdictions  to  London 
county  courts,  as  it  is  more  easy  to  get  to  the  central 
courts. 

5520.  It  is  not  your  intention  to  give  jurisdiction 
to  the  London  county  courts  ? — Well,  it  is  not  done 
generally ;  they  do  not  have  bankruptcy  jurisdiction, 
for  instance. 

5621.  Is  it  your  view  they  should  not  have  divorce 
jurisdiction  ? — I  do  not  care  much  what  is  decided 
about  that. 

5522.  But  I  cannot  see  why  the  expensive  court 
should  be  kept  up  p — Well,  you  are  putting  a  proposition 
that  I  have  not  considered.  I  did  not  think  it  was 
within  the  jurisdiction  of  this  Commission  to  consider 
the  abolition  of  the  Divorce  Court ;  I  do  not  know ;  I 
have  not  considered  that  question. 

6623.  WeU,  I  will  not  trouble  you  about  it.  Now, 
you  said  something  about  coUusion  in  Chancery  being 
a  similar  thing  to  coUusion  in  the  Divorce  Court  P — 
Analogous. 

6624.  But  you  are  aware,  are  you  not,  that  collusion 
in  the  Divorce  Court  is,  on  the  testimony  of  every- 
body who  has  to  do  with  it,  very  common  p — Oh,  very 
common. 


5525.  Would  you  say  from  your  experience  that 
coUusion  is  common  in  Chancery  ? — No ;  I  said  in  my 
evidence  it  was  not  so  common.  In  a  divorce  case  the 
temptation  to  coUusion  is  much  greater. 

5526.  It  is  rather  difficult,  then,  to  compare  the  one 
with  the  other  P — No,  the  difficulty  of  comparison  does 
not  come  from  the  number  of  cases,  but  from  the  nature 
of  the  cases. 

6627.  Tou  make  no  general  suggestion  as  to  the 
amendment  of  the  law,  but  incidentally  I  gathered  you 
were  in  favour  of  divorce  for  desertion  onlyp — That 
was  where  it  f  oUowed  a  separation  order,  was  it  not  ? 

5528.  Tes,  continued  desertion  P — WeU,  that  is  con- 
sistent with  the  present  law  or  with  a  change  in  the 
law,  you  see.  These  separation  orders  may  be  cases 
where  there  is  a  matrimonial  offence,  but  not  a  matri- 
monial offence  which  ulone  would  justify  a  divorce. 
Without  altering  the  law  at  aU,  if  you  have  a  separa- 
tion order  made  equivalent  to  desertion  and  added  to 
that,  you  could  stUl  get  a  divorce. 

6529.  Is  it  consistent  with  the  present  law  to  give 
divorce  for  desertion  only  ? — I  beUeve  not. 

5530.  And  you  are  in  favour  of  that,  I  gather  ? — I 
have  not  said  so. 

5631.  I  thought  you  did  ? — No.  If  you  were  to  ask 
me  I  might  say  so. 

5632.  (The  Archbishop  of  Yorh.)  I  only  want  to  ask 
you  one  or  two  short  questions  with  regard  to  the  general 
principles  involved.  Tou  would  agree,  would  you  not, 
that  it  is  in  the  interest  of  the  State,  with  regard  to 
these  marriages,  to  maintain  marriage  as  far  as  possible 
— to  maintain  the  marriage  tie  P — To  maintain  the 
maniage  tie,  certainly,  so  long  as  the  marriage  contract 
is  adequately  carried  out  by  both  parties. 

5533.  And  it  is  because  it  is  in  the  interests  of  the 
State  to  preserve  the  marriage  tie  as  far  as  possible 
that  it  has  hitherto  surrounded  the  proposals  to  dissolve 
the  marriage  tie  with  very  special  safeguards  ? — I  do 
not  know  that  that  is  the  reason.  The  reason  is,  I 
think,  because  extraordinary  difficulties  have  been 
thrown  in  the  way  of  any  dissolution,  mainly  by  the 
clergy. 

5534.  But  you  do  not  suggest  that  the  State  has 
hitherto  reserved  these  cases  in  the  High  Court  merely 
in  order  to  put  difficulties  in  the  way  of  poor  people  P — 
No ;  the  attention  of  the  State  was  probably  not  called 
to  that  at  the  time.  They  simply  followed  the  precedent 
of  the  Ecclesiastical  Court,  and  set  up  their  court  in 
London. 

5635.  But  I  think  there  were  many  persons  at  the 
time  of  the  1857  Act  who  advocated  much  more  widely 
extended  courts,  and  that  was  rejected,  and  my  point  is 
this,  that  the  reason  why  the  State  has  kept  this  juris- 
diction in  one  central  court  is  because  the  State,  for 
wide  public  grounds,  considered  that  very  special  safe- 
guards ought  to  surround  proposals  to  dissolve  the 
mari-iage  tie  ?— I  do  not  agree.  I  do  not  think  that  is 
the  reason  why  they  set  up  a  central  court. 

5536.  Then  what  was  the  reason? — Simply  they 
followed  the  precedent  of  then-  predecessors. 

(Sir  Lewis  Bihdin.)  That  was  not  foUowed. 

5537.  (The  Archbishop  of  Yorh.)  It  was  not  followed 
at  aU.  Do  you  say  that  for  aU  these  years  the  State 
has  kept  a  separate  jurisdiction  in  the  Divorce  Courts 
without  any  purpose  at  all  ? — Without  any  purpose  at 
aU  except  the  general  centralization  of  the  courts  in 
London,  which  had  been  the  policy  of  the  State  in  other 
matters. 

6638.  But  there  has  been  continual  decentraliza- 
tion in  other  matters  P — That  is  since  1867. 

6639.  Well,  why  has  not  the  State  decentralized 
this  as  other  matters  P — Because  its  attention  has  not 
been  so  forcibly  caUed  to  it  before.  The  State  never 
moves  in  this  coimtry  unless  it  is  shoved. 

6540.  Do  you  say  the  State  has  wiKuUy  withheld  or 
carelessly  and  heartlessly  kept  from  poor  persons  this 
remedy  since  1867  for  no  other  reason  than  that  it  has 
not  thought  about  it  P — For  no  better  reason  than  that 
it  had  not  thought  of  it,  I  think. 

5541.  (The  Earl  of  Derby.)  There  is  one  question  I 
want  to  ask.  In  these  cases  of  separation  orders  the 
man  very  often  Hves  with  another  woman  ? — Tea. 
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5542.  And  in  that  case  there  are  very  often  illegiti- 
mate children  ? — Tea. 

5543.  Do  yon  think  the  parents  in  those  cases  treat 
those  childi-en  less  kindly  than  they  would  do  if  they 
had  been  legitimate.  Tou  may  not  be  able  to  answer  ? 
— Oh,  I  have  had  plenty  of  experience  of  that.  I  do 
not  think  so. 

5544.  Tou  do  not  think  so  P — No. 

5545.  Then  with  reference  to  the  power  of  making 
these  separation  orders  into  decrees  of  divorce ;  it  would 
not  really  afEect  the  children  as  far  as  kindliness  of 
home  life  goes  ? — Of  course  it  would)  afEect  the  rights 
of  the  children.  The  other  matter  would  vary  very 
much. 

5546.  Tou  cannot  give  any  answer  to  that  ? — No,  I 
do  not  think  there  is  any  general  mle. 

5547.  (Sir  Lewis  Dibdin.)  May  I  ask  a  question 
that  arises  out  of  the  examination.  I  think  you  told 
the  Archbishop  of  Tork  that  the  establishment  of  the 
court  in  London  was  following  the  precedent  of  the 
ecclesiastical  courts.  Are  not  you  aware  that  prior  to 
the  Divorce  Act  divorces  were  granted  by  the  consistory 
court  in  every  diocese  ? — ^True.  I  was  thinking  of  the 
change  in  the  law. 

5548.  And  are  not  you  aware  when  the  Divorce  Act 

was  passed ? — They  did  not  give  divoi-ce  as  we  call 

it  at  all,  you  know. 

5549.  No,  but  matrimonial  jurisdiction  was  adminis- 
tered in  every  consistory  cou.rt  in  England  ? — Tes. 

5550.  And  are  not  you  aware  in  the  Divorce  Act  as 
passed,  the  matter  having  been  discussed  in  Parliament, 
there  was  an  actual  power  included  to  allow  the  judge 
on  assize  to  deal  with  these  matters  ? — I  had  forgotten 
that. 

5551.  A  power  that  was  repealed  the  next  year? 
—Tes. 

5552.  (Mr.  Brierley.)  And  on  the  Bill  as  it  passed 
the  House  of  Commons,  chairmen  of  quarter  sessions 
were  given  power  to  try  divorce  cases  ? — ^Is  that  so  ? 

5553.  And  that  was  struck  out  by  the  House  of 
Lords  ? — Well,  that  does  not  prove  anything. 

5554.  (Chairman.)  One  or  two  questions  with  regard 
to  practice.  It  was  suggested  petitioners  might  be 
able  to  post  their  papers  to  start  a  suit  in  London  ? 
—Tes. 

5555.  What  would  be  the  position  in  such  a  case  of 
the  respondent  who  had  to  appear.  I  think  they  have 
to  appear  by  signing  the  book  in  London  themselves  or 
by  their  solicitor  ? — ^I  do  not  know  that.  I  suppose  it 
would  have  to  be  forwarded  down  to  them  by  post.  It 
would  make  complications  I  think. 

5556.  I  want  to  see  how  the  respondent  would  be 
affected,  and  whether  there  is  any  machinery  by  which 
he  could  appear  in  London  without  attendance  or  a 
solicitor  P — -I  think  some  machinery  would  have  to  be 
devised;  but  this  is  a  question  put  upon  me  this 
morning,  which  I  have  not  considered  before. 

5557.  Then  if  there  were  appHoations  about  custody, 
and  so  on  p — It  would  all  have  to  be  dealt  with  by  post 
I  suppose. 

5558.  Now  your  country  experience  is  in  Dorset- 
shire ? — Well,  that  is  my  native  place. 

5559.  Where  you  attended  sessions  ? — Where  I 
arranged  for  the  defence  of  the  poor  prisoners,  yes. 

5560.  Do  you  think,  apart  from  cost,  there  is  any 
real  difficulty  about  witnesses  getting  away  for  time  to 
come  to  London  as  compared  with  the  time  to  attend 
their  local  coTU'ts .'' — Oh,  of  course  the  poorer  they  are 
the  more  difficult  it  is,  because  the  employer  dislikes 
their  going. 

5561.  Then  with  regard  to  these  questions  of  cases 
that  occur  where  witnesses  are  in  different  parts  of  the 
country.  We  have  had  some  figures  which  show  the 
great  bulk  of  these  cases  are  undefended  cases  ;  I  dare 
say  you  are  aware  of  that  ? — Tes. 

5562.  Do  you  think  it  woidd  be  likely  that  in  those 
cases — in  poor  people's  cases — there  would  be  many 
witnesses  to  come  from  different  parts  ? — No,  certainly 
not,  in  undefended  cases. 

5563.  One  other  point  about  these  districts.  Ton 
said  something  about  the  jury  knowing  the  district 
better  than  the  county  court  judge  and  he  better  than 
the  High  Court  judge.     Tou  said  juries  were  of  the 
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same  class  as  the  people  and  they  were  more  ia  touch 
with  them  than  the  county  court  judge,  and  he  more 
than  the  High  Court  judge  ? — Still  more  than  a  judge 
who  lives  in  London. 

5564.  That  is  why  I  asked  you  about  your  district. 
Do  you  think  it  is  an  element  or  not  that  the 
judge  should  have  a  knowledge  of  the  district  P — I 
think  either  the  judge  should  have  a  knowledge  of 
the  district  or  that  there  should  be  ample  power  of 
trying  by  a  jury  which  has. 

5565.  Take  the  county  court  judge  who,  I  suppose, 
goes  round  Dorsetshire  P — Tes. 

5566.  I  want  to  know  what  your  view  is  as  to 
getting  ia  touch  with  these  cases  and  people  as  com- 
pared with  the  High  Court  judge  comiag  round  ? — I 
think  the  more  he  knows  the  place,  the  more  he  knows 
the  nature  of  the  witnesses  and  their  dialect,  manners, 
and  behaviour,  the  better. 

5567.  Do  you  think  that  comes  into  the  question 
of  this  jmisdiction  ? — -Tes,  I  do ;  I  think  it  affects 
the  power  of  the  judge  in  dealing  with  and  testing  the 
credibility  of  witnesses. 

5568.  These  are  matters  of  fact  ? — Tes. 

5569.  On  which  the  question  of  credibihty  would  be 
very  important  P — Tes. 

5570.  Now  one  other  point, — about  the  question^ 
you  were  asked  about  the  Act  of  1857.  Tou  are 
aware,  I  daresay,  that  that  Act  took  away  the  juris- 
diction, as  Sir  Lewis  reminded  us  of  the  consistorial 
courts  ? — Tes  ;  I  had  forgotten  that. 

5571.  Have  you  studied  that  to  know  if  that  was  a 
ground  of  complaint  or  not  ? — No,  I  have  not. 

5572.  One  other  matter  about  that  Act.  Have  you 
looked  through  the  evidence  which  was  given  and  which 
was  reported  prior  to  that  Act  ? — No. 

5573.  Well,  do  you  know,  one  way  or  the  other, 
whether  the  question  of  how  this  would  work  out  in 
the  country  cases  was  gone  into  at  aU  in  the  evidence 
before  that  Commission  P — ^No,  I  have  not  gone  into 
that. 

(Chairman.)  1  ought  to  thank  you  on  behalf  of  the 
Commissioners  for  your  attendance. 

(The  following  documents  were  referred  to  and 
handed  in  by  the  witness.) 

A. — Arrangements  for  the  Defence  of  Poor  Prisoners  at 
the  Dorset  Sessions,  1902-3,  as  follows  : — 

At  each  quarter  sessions,  the  oases  of  all  otherwise 
undefended  prisoners  shall  be  offered  to  counsel  present 
at  the  sessions  for  selection  in  the  following  order 
(each  counsel  in  the  first  instance  selecting  one  only), 
that  is  to  say  : — 

Firstly.  To  the  counsel  who  hold  no  briefs,  either  for 
prosecution  or  defence,  successively  in  order  of  seniority ; 
and  if  the  defences  be  not  then  exhausted. 

Secondly.  To  the  counsel  who  hold  no  briefs  for 
defence,  successively  according  to  seniority ;  and  if  the 
defences  be  not  then  exhausted. 

Thirdly.  To  the  counsel  who  hold  briefs  for  defence, 
successively  according  to  seniority ;  and  if  the  defences 
be  not  then  exhausted,  the  process  shaU  be  repeated 
until  they  are  exhausted. 

It  shall  be  the  duty  of  the  senior  counsel  present  to 
re-arrange  the  defences  as  nearly  as  possible  according 
to  the  above  scheme  in  the  event  of  any  coimsel  so 
selected  subsequently  receiving  a  brief  for  the  prosecu- 
tion in  the  same  case  for  which  he  is  selected  to  defend, 
or  a  brief  for  the  defence  in  any  other  case. 

No  counsel  shall  be  bound  to  accept  any  such  defence. 

No  counsel  accepting  any  such  defence  shall  accept 
any  fee  for  it. 

Nothing  in  this  scheme  shall  affect  or  interfere  with 
the  defence  of  prisoners  in  the  usual  way  by  counsel 
instructed  by  solicitors,  nor  the  system  of  dock  briefs. 

Consequential  Begulations. 

1.  It  shall  be  the  duty  of  the  junior  counsel  present 
to  ascertain  at  the  latest  by  7  p.m.  on  the  day  before 
the  court  sits  : — 

(a)  The  names  of  counsel  intending  to  be  present 
at  the  sessions,  and  the  cases  in  which  they 
hold  briefs ; 
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(h)  The  number  of  prisoners  undefended  by  solicitors, 
tbeir  names  and  the  offences  with  wbicb.  tbey 
are  respectively  cbarged,  and  to  commtmicate 
the  information  to  the  bar  mess  at  dinner. 

2.  It  shall  be  the  duty  of  the  senior  counsel  present 
to  allot  the  defences  among  the  counsel  present 
according  to  the  method  above  stated. 

3.  It  shall  be  the  duty  of  the  junior  counsel  present 
to  communicate  (if  possible  through  the  governor  of  the 
goal)  to  each  such  undefended  prisoner,  the  name  of 
the  counsel  who  wiU.  defend  him,  if  he  desires  it. 

4.  AiTangements  shall,  if  possible,  be  made  with  the 
governor  of  the  gaol  for  communicating  to  all  such 
prisoners  on  the  morning  of  the  sessions  this  arrange- 
ment for  gratiutous  defence. 

5.  For  this  purpose,  and  in  order  to  avoid  all 
misunderstanding,  a  notice  shall  be  printed  at  the 
erpense  of  the  mess,  and  supplied  to  the  governor.  The 
notice  shall  be  to  the  following  effect : — 

To  ,  County  Gaol,  Dorchester. 

If  you  are  not  otherwise  defended,  you  may,  if  you 
wish,  be  gratuitously  defended  by  counsel,  who  wiU  be 
selected  and  allotted  to  you  by  the  bar ;  but  you  may, 
if  you  prefer  it,  take  any  of  the  following  three 
courses : — 

1.  You  may  instmct  and  pay  a  solicitor,  who  will 
select  counsel  to  defend  you.  This  is  the  usual  and  fit 
course. 

2.  Tou  may,  on  payment  of  one  guinea  (21s.),  select 
any  counsel  present,  and  ask  him  to  defend  you.  This 
you  must  do  when  you  appear  in  court  to  plead. 

3.  Tou  may  defend  yourself  without  the  assistance 
of  any  coimsel. 

B. — Draft  Mules  for  an  improved  procedure  in  forma 
pauperis,  submitted  by  the  "  Central  Legal  Aid 
Society "  to  the  Lord  Chancellor  and  the  Ernie 
Committee,  as  follows  : — 

Obdbe  XTI. 

Past  IV. 

Peocbbdings  bt  and  against  Poob  Pbbsons. 

Bule  22. — Any  person  may  be  admitted  to  take  or 
be  a  party  to  any  legal  proceedings  as  a  poor  person  on 
satisfying  the  court  or  a  judge  that  he  has  a  reasonable 
cause  of  action  or  defence,  and  that  his  means  do  not 
exceed  the  sum  of  50?..  (excluding  his  wearing  apparel, 
household  goods,  tools  of  trade,  and  the  subject  matter 
of  the  action)  or  such  larger  sum  as  the  court  or  judge 
may  determine,  having  regard  to  the  probable  cost  of 
the  litigation. 

Bule  23. — There  shaU  be  kept  by  the  proper  officer 
in  every  division  of  the  High  Oom-t,  and  ia  such  district 
registries  as  the  Lord  Chancellor  shall  from  time  to 
time  direct — 

(1)  List  of  solicitors  and  of  coimsel  willing  to  be 

assigned  to  inquire  into  and  report  upon 
the  application  of  any  person  to  take  or  be 
a  party  to  any  legal  proceedings  as  a  poor 
person. 

(2)  List  of   solicitors   and    of   counsel   willing    to 

be  assigned  to  assist  poor  persons  when 
admitted  in  the  conduct  of  the  proceedings. 

Rule  24. — A  person  desirous  of  being  so  admitted 
as  a  poor  person  shall  make  an  application  in  the 
prescribed  form,  stating  his  means,  and  the  name  of 
any  proposed  party  to  such  proceedings  and  the  natui'e 
of  the  applicant's  case. 

Bule  25. — The  application  shall  be  refeiTed  for 
inquiry  to  one  or  more  solicitors  or  counsel  (whether 
named  in  the  hst  to  be  kept  pui-suant  to  Rule  28  (1)  or 
not),  who  shall  report  whether  and  upon  what  terms  the 
applicant  ought  to  be  admitted  as  a  poor  person.  For 
the  purpose  of  such  inquiry  the  reporters  may  require 
the  attendance  of  the  applicant  and  may  hear  any  other 
person,  and  may  require  any  facts  to  be  proved  by 
affidavit,  and  may,  unless  it  be  deemed  undesirable 
allow  any  opposite  party  to  attend  the  inquiry. 


In  making  such  report,  regard  shaU  be  had  to  the 
probable  cost  of  the  litigation  in  relation  to  the  matter 
in  dispute,  and  also  to  any  offer  which  may  be  made  by 
any  opposite  party.  Any  such  offer  shall  be  deemed  to 
be  without  prejudice  in  case  it  is  not  accepted. 

Bule  26. — Upon  the  production  of  the  report  men- 
tioned in  the  preceding  paragraph,  the  court  or  a  judge 
may  admit  the  applicant  to  take  or  be  a  party  to 
legal  proceedings,  as  a  poor  person.  And  the  cotu't  or 
judge  or  proper  officer  shall  assign  to  the  applicant 
a  solicitor  and  a  counsel  (whether  named  in  the  list 
kept  pursuant  to  rule  23  (2)  or  not)  to  assist  him  in  the 
conduct  of  the  proceedings. 

Bule  27. — A  solicitor  or  counsel  to  whom  an  applica- 
tion is  refeiTed  under  rule  25,  or  who  is  assigned  under 
rule  26,  shaU  not  be  at  liberty  to  refuse  his  assistance 
unless  he  satisfies  the  court,  or  a  judge  that  he  has 
some  good  ground  for  refusing. 

Bule  28. — When  a  person  is  applying  oris  admitted 
to  take  or  be  a  party  to  any  legal  proceedings  as  a  poor 
person,  he  shall  not  be  liable  to  any  court  for  fees,  nor 
to  pay  costs  to  any  other  party,  except  as  provided  by 
the  rules  of  this  order,  and  no  person  shall  take  or 
agree  to  take,  or  seek  to  obtain  from  him  any  fees, 
profit,  or  reward,  either  for  the  inquiry  or  report,  or  for 
the  conduct  of  the  proceedings  ;  and  any  person  so 
doing  shall  be  guilty  of  a  contempt  of  court.  If  any 
person  so  applying  or  admitted  shall  give  or  agree  to 
give  any  such  fee,  profit,  or  reward,  his  apphcation  or 
admission,  as  the  case  may  be,  may  be  dismissed  or 
struck  out,  ia  which  case  he  shaU  not  afterwards  be 
admitted  as  a  party  in  the  same  cause  as  a  poor  person, 
unless  otherwise  ordered. 

Bule  29. — Notwithstanding  the  preceding  i-ule,  costs 
ordered  to  be  paid  to  a  poor  person  shall,  imless  the 
court  or  a  judge  shall  otherwise  order,  be  taxed  as  in 
other  cases,  and  such  fees  for  his  solicitor  and  counsel 
and  other  expenses  as  might  properly  have  been 
allowed  ia  an  ordinary  action,  and  as  the  taxing  master 
shall  determiae  shaU  be  recoverable,  and  may  be  paid 
to  and  received  by  his  solicitor  and  counsel  accordingly. 

Bule  30. — "When  a  substantial  amount  is  recovered 
by  a  poor  person  so  admitted,  the  court  or  a  judge  may 
order  the  payment  out  of  the  amount  so  recovered  to 
the  solicitor  of  such  costs,  including  the  proper  fees  of 
counsel,  as  would  have  been  allowed  to  the  solicitor  on 
taxation  between  himself  and  his  client  if  he  had  been 
retained  by  his  client  in  the  ordinary  manner,  less  such 
amount  as  may  be  recovered  from  any  other  party, 
provided  that  the  total  amount  so  paid  out  shall  not 
exceed  one  fourth  of  the  amount  recovered. 

Bule  31. — Every  notice  of  motion,  summons,  or 
petition  on  behalf  of  a  poor  person  (except  an  application 
for  admission  to  take  or  be  a  party  to  legal  proceedings, 
or  for  discharge  of  his  solicitor)  shall  be  signed  by  his 
solicitor.  It  shall  be  the  duty  of  the  solicitor  to  take 
care  that  no  such  application  be  made  without  due 
cause. 

Where,  in  the  opinion  of  the  judge,  any  such  apph- 
cation has  been  made  without  due  cause  the  court 
may: — 

(1)  Order  that  the  solicitor  shall  pay  the  costs  of 

such  application  of  the  opposite  party ;  or 

(2)  Order  that  in  the  event  of  the  appKcants  recover- 

ing any  substantial  amount  in  the  action  the 
costs   of   the   opposite  party  of  such  apph- 
cation shall  be  set  off  against  the  amount 
recovered. 
Bule  32. — ^Any  person   admitted   to   take   or  be  a 
party  to  any  legal  proceedings  in  the  High  Court  as  a 
poor  person  shall,  on  the  certificate  of  his  counsel  that 
there  is  a  prima  facie  case  for  appeal,  be  admitted  to 
appeal  to  the  Court  of  Appeal  as  a  poor  person  without 
fm-ther  order.     If  any  person  who  had   not  taken  or 
been  a  party  to  any  legal  proceedings  as  a  poor  person 
in  the  High  Court  shall  desire  to  be  admitted  on  the 
appeal  to  the  Coui-t  of  Appeal  as  a  poor  person,  the 
like  procedure  shall  be  followed  as  is  provided  by  these 
rules  for  the  High  Court,  and  the  apphcation  shall  be 
referred  by  the   Court  of  Appeal  or  proper  officer  for 
inquiry,  as  if  the  application  were  made  in  that  division 
of  the  High  Court  from  which  the  appeal  is  brought, 
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Mr.  John  Henbt  Watts  called  and  examined. 


55V4.  (Chairman.)  Ton  are  a  barrister-at-law  P — 
Tes. 

5675.  Ton  ai'e  a  member  of  the  Central  Legal  Aid 
Society  ? — Tes,  it  is  a  society  formed  some  two  or  tkree 
years  ago  on  tlie  suggestion  of  Sir  Charles  Mathews, 
the  Director  of  Public  Prosecutions. 

5576.  Is  that  a  society  of  which  Mr.  Lock  is  also  a 
member  of  the  committee  ? — Tes.  The  object  of  the 
society  was  this.  Sir  Charles  Mathews,  who,  of  coui-se, 
has  had  an  enormous  criminal  experience,  said  that  as 
the  result  of  that  experience  he  felt  there  were  many 
poor  people  who,  in  his  opinion,  at  any  rate,  were  quite 
innocent,  and  were  brought  to  trial,  and  because  they 
had  not  legal  aid  through  their  inability  owing  to  want 
of  raeans  to  secui-e  it,  were  Tery  often  sent  to  prison 
solely  as  the  result  of  theii-  poverty,  and  he  thought 
it  was  very  necessary  a  society  should  be  formed  to 
prevent  a  continuance  of  that  sort  of  thing,  and  he 
said  he  thought  if  many  young  solicitoi's  and  young 
barristers  who  were  not  busy  on  their  own  work  would 
give  their  names  as  being  willing  to  help,  it  would  be 
very  much  to  the  advantage  not  only  of  the  poor  people 
but  the  State  itself.  In  other  words,  it  forms  a  sort  of 
legal  hospital. 

5577.  That  has  resvdted  in  these  rules  suggesting 
the  proposed  changes  which  Mr.  Lock  has  mentioned  ? 
—Tes. 

5578.  Ton  have  had  some  practise  in  the  Divorce 
Court  too,  I  think  ? — I  have  been  practising  in  the 
Divorce  Court  for  four  years. 

6579.  And  would  that  be  of  assistance  in  that  class 
of  case  as  well  as  in  the  other  ? — Tes,  it  would. 

5580.  I  need  not  go  through  your  proof  with  much 
detail  because  so  much  of  the  ground  has  been  covered, 
but  do  you  suggest  or  not  that  the  present  expenses 
make  it  a  difficulty,  if  not  an  impossibility,  for  the 
poor  to  come  to  London? — ^Absolutely,  my  Lord. 
There  can  be  no  question  at  aU  about  that.  Take  the 
case  of  a  poor  miner  in  Northumberland.  Supposing 
his  wuge  is  25s.  a  week,  and  he  has  a  wife  and  family. 
How  can  he  come  to  have  his  case  tried  before  the 
court  in  London,  when  his  expenses  would  be,  if  he 
lived  in  Northumberland,  anything  from  iOl.  to  70Z. 
It  is  a  denial  of  justice  to  such  people.  Tou  might  as 
well  offer  hiTti  Buckingham  Palace  as  the  advantages 
of  the  divorce  laws  under  those  circumstances. 

558L  Would  not  that  be  got  over  in  forma  pauperis 
cases,  or  is  not  that  adequate  .i* — It  is  not  adequate, 
unless  the  State  provides  the  man  with  money  to 
conduct  his  case. 

5582.  Does  that  lead  you  to  any  conclusion  as  to 
the  desirability  of  maintaining  the  jurisdiction  only  in 
London,  or  of  extending  it  to  the  country — to  local 
coTirts  or  possibly  to  some  other  court  ? — Well,  my 
Lord,  this  is  my  opinion ;  if  you  are  going  to  maintain 
the  present  system  of  having  the  court  in  London,  you 
will  have  to  provide  money  at  the  expense  of  the  State 
to  enable  poor  people  who  do  not  live  in  London  to 
obtain  divorces.  If  you  do  not  do  that,  and  if  you  do 
not  try  the  cases  in  local  coiuH;s,  in  my  opinion  at  any 
rate  this  state  of  things  arises,  that  you  get  the  law 
brought  into  contempt  in  this  way.  It  is  not  only  a 
matter  that  affects  the  people  themselves,  but  they  say, 
and  surely  with  justice  :  It  is  all  very  well ;  the  law  is 
for  the  rich  ;  my  wife  has  deserted  me  ;  she  is  hving 
in  adultery  with  another  man,  and  I  cannot  get  rid  of 
her  because  I  have  not  got  money  ;  if  I  had  money  I 
could  do  it.  And  that  does  amount  to  a  denial  of  justice 
to  these  poor  people. 

5583.  Then  the  remedy  is  rather  to  establish  a 
form  of  tribunal  in  the  country  ? — That  is  the  other 
alternative,  my  Lord. 

5584.  Have  you  any  definite  views  as  to  whether 
it  would  be  more  satisfactory  if  the  county  court  is 
selected  or  whether  there  should  be  a  judge  going 
round  ? — Well,  my  Lord,  it  is  only  my  own  opinion. 
I  sent  in  my  evidence  many  weeks  ago,  quite  indepen- 
dently, of  course,  of  the  evidence  that  Mr.  Justice 
Bargrave  Deane  was  going  to  give.  I  had  no  idea  he 
was  giving  the  same,  and  I  am  dehghted  to  find  I  agree 
with  him.     It  seems  to  me  in  the  country  you  have  a 


certain  machinery  at  your  hands  in  the  existence  of 
the  county  courts ;  but  I  am  strongly  against  having 
divorce  cases  tried  in  the  county  courts  as  they  are 
at  present  constituted,  and  for  this  reason.  The 
atmosphere  of  the  county  court  is  that  of  a  debtors' 
court.  It  is  that  of  a  court  where  if  a  man  comes  and 
says  :  "  Smith  owes  me  21.,"  the  judge  in  effect  says, 
"  Is  Smith  here  ?  "  "  No."  "  Does  Smith  admit  the 
"  debt  P  either  he  does  or  he  is  not  here  to  defend  it "  ; 
judgment  at  once  for  the  plaintiff.  That  is  the 
atmosphere  of  the  county  court. 

5585.  Is  that  the  atmosphere  when  they  are  trying 
workmen's  compensation  cases,  or  bankruptcy  cases  ? — 
In  the  workmen's  compensation  cases  they  are  always 
defended,  my  Lord. 

5586.  But  that  is  not  the  atmosphere  then  P — 
Either  I  did  not  not  make  myself  clear,  or  your 
Lordship  misunderstood  me.  I  say  that  is  the 
atmosphere  in  a  large  class  of  cases  that  come  before 
the  county  court,  and  which  are  undefended. 

6587.  But  that  does  not  necessai-ily  indicate  that 
a  county  court  judge  has  only  the  mind  to  deal  with 
those  cases  ? — No,  my  Lord,  but  I  am  taking  the  great 
class  of  divorce  oases  that  would  come  before  the 
coimty  court  would  be  undefended.  I  do  not  know 
whether  I  am  going  to  another  subject,  but  I  think 
there  can  be  little  doubt  that  a  great  number  of  people 
in  this  country  regard  collusion  as  a  very  desirable 
thing.     I  know  that  may  soxmd  startling. 

5588.  Why  do  they  regard  it  as  desirable  ? — ^Because, 
in  my  experience  as  a  practising  counsel,  when  cases 
are  brought  to  me  in  chambers,  I  find  people  think  if 
a  man  and  his  wife  cannot  get  on,  and  they  are 
evidently  unsuited  to  one  another,  it  is  best  to  give 
them  another  chance  to  re-marry. 

5589.  Do  you  mean  that  it  is  the  great  majority  of 
opinion  ? — I  am  absolutely  and  sincerely  of  opinion 
that  that  is  the  opinion  of  the  people  of  this  country. 

5690.  If  BO  that  would  rather  lead  to  the  necessity 
for  abolishing  the  opportunities  of  collusion,  and  taking 
the  view  of  the  majority  of  the  country  by  allowing 
people  to  do  that  ? — I  agree  that  is  the  conclusion, 
but  that  is  not  administering  the  law  as  it  at  present 
stands. 

5691.  We  are  not  deahng  with  the  law  as  it  at 
present  stands.  We  are  considering  whether  amend- 
ments are  required.  Do  you  go  so  far  as  to  say  it 
would  be  desirable  to  introduce  the  view  of  what  you 
term  the  majority  of  the  people,  namely,  that  it  should 
be  a  matter  of  agreement  P — No,  I  do  not. 

6592.  That  would  abolish  all  collusion  ? — Absolutely. 

5693.  At  any  rate  it  does,  in  your  view,  show,  if  that 
is  the  general  view,  that  it  is  because  the  law  does  not 
meet  the  exigencies  of  the  case  ? — That  is  so,  my  Lord. 

5594.  To  what  extent  are  you  justified  in  express- 
ing that  that  is  the  view  of  the  majority  of  this 
country  P — Everyone,  I  think,  has  their  own  general 
experience,  but  it  is  a  matter  I  have  always  taken  the 
greatest  interest  in.  I  have  collected  evidence  for  my 
own  knowledge ;  I  have  discussed  the  matter  with  very 
many  people ;  I  have  discussed  it  with  people  working 
amongst  the  poor,  and  with  them  there  is  no  doubt 
that  that  is  so.  In  the  case  of  other  classes  the 
feeling  with  regard  to  the  scandal,  and  so  on,  and 
considerations  as  to  the  children,  come  in ;  but  those 
matters  do  not  influence  the  poorer  classes. 

5695.  Did  you  read  Sir  John  Macdonell's  evidence  P 
—Tes. 

6596.  Do  you  then  agree  or  not  with  the  suggestion 
he  made  about  long-continued  persistence  in  a  desire 
to  separate  being  a  ground  for  divorce? — I  did  not 
catch  that,  my  Lord. 

5597.  lie  expressed  as  one  of  his  suggestions  that 
a  long-continued  desire,  adhered  to,  to  separate, 
should  be  permitted  as  a  ground  for  dissolution  of 
marriage  ? — I  think  possibly  if  there  were  no  doubt 
about  it,  it  might  be  so.     I  think  it  is  going  rather  far. 

6598.  However,  you  would  prefer  to  see  the  sug- 
gestion of  Mr.  Justice  Deane  carried  out  with  regard 
to  jurisdiction  ? — Well,  my  idea  was  this,  that  the 
machinery  of  the  county  court  should  be  used,  and  that 
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an  extra  judge  should  be  appointed  to  tlie  Divorce 
Division,  and  ttat  one  of  the  three  divorce  judges 
should  go  round  to  the  various  county  courts  and  try 
the  divorce  cases. 

5599.  Would  there  be  any  difference  between  that 
and  the  suggestion  that,  I  think,  one  or  two  or  three  of 
the  county  court  judges  should  do  that  very  business 
as  county  court  judges.  I  do  not  see  any  substantial 
distiuotion  ? — I  think  there  is  this  difference,  that  the 
divorce  law  has  been  always  kept  very  separate  from 
the  other  law  of  the  land — possibly  because  it  is  a 
survival  of  the  ecclesiastical  law — and  I  do  think  that 
the  fact  that  certain  judges  are  divorce  judges  does 
help  in  trying  divorce  cases. 

5600.  But  would  there  be  any  substantial  distinction 
between  appointing  a  judge  of  the  High  Court  to  go 
roiuid  and  appointing  a  judge  who  forms  part  of  the 
county  court  bench  for  that  very  purpose  ? — I  thiak  it 
would  be  advisable  to  keep  it  to  the  Divorce  Division. 

5601.  Although  the  whole  proceedings  were  con- 
ducted in  the  county  court  ? — Yes.  My  great  reason 
for  objecting  to  having  cases  tried  by  county  court 
judges  is  this,  that  you  would  get  50  standards 

5602.  That  is  not  the  suggestion  I  was  making  ? — 
No,  my  Lord,  I  am  going  back  to  my  point  that  I 
strongly  object  to  cases  being  tried  by  county  court 
judges. 

5603.  I  want  to  understand  this  point  about 
standards.  Why  should  there  be  any  difference  in 
standards  when  the  case  is  pm-ely  one  of  fact  P — My 
Lord,  it  is  this.  In  these  divorce  oases  that  would  be 
tried  in  the  county  courts  the  majority  would  be  un- 
defended. There  are  many  people  willing  to  help  a 
man  or  woman  to  get  a  divorce,  and  those  people  do 
not  always  stand  to  a  fact  or  two  if  they  can  help  it 
forward.  That  is  one  reason.  Then  collusion  would 
be  rampant. 

5604.  I  do  not  quite  foUow  you  there  ? — Well,  if 
the  judge  is  always  trying  divorce  cases  I  think  he  is 
far  more  Hkely  to  ascertain  whether  people  are  telling 
the  truth  in  reference  to  that  particular  subject. 

5605.  Ton  think  he  has  enough  chance  in  10 
minutes  or  a  quarter-of-an-hour  undefended  casep — 
Tes,  my  Lord,  I  do. 

5606.  The  next  point  you  deal  with  is  a  point  as  to 
a  variation  of  the  Married  Women's  Act  ? — May  I  say 
one  more  word  on  that  first.  So  strongly  do  I  feel  that, 
that  if  1  could  not  have  a  divorce  judge  to  go  roimd 
and  try  them  in  the  county  courts,  I  should  rather  see 
the  present  system  maintained.  With  regard  to  the 
50  standards,  I  know  some  people  say :  Ton  have  50 
standards  in  workmen's  compensation  cases  and  bank- 
ruptcy matters,  and  in  all  the  different  things  tried  in 
the  county  courts.  But  I  venture  to  suggest  that  is 
nonsense,  because  all  those  cases  are  defended,  and 
you  have  the  parties  at  arms'  length  before  you.  But 
in  divorce  you  have  one  person  trying  to  obtain  some- 
things he  wants,  most  probably  with  the  sympathy  of 
the  court  on  his  side,  and  certainly  with  the  sympathy 
of  his  friends,  and  it  is  quite  a  different  matter 
altogether.  That  is  why  it  is  so  very  different  in 
divorce  cases,  and  you  would  be  setting  up  50  different 
standards  for  divorce. 

5607.  Then  you  have  an  amendment  to  suggest  to 
the  Summary  Jurisdiction  Act.  Ton  woxdd  not  think 
it  necessary  that  a  woman  should  be  obhged  to  leave 
the  home  before  she  gets  an  order  ? — That  is  section  4 
of  the  Summary  Jurisdiction  Act  of  1895. 

5608.  We  have  had  that  point  before,  and  I  think 
it  is  clear  ? — If  your  Lordship  pleases. 

5609.  With  regard  to  the  points  as  to  magistrates' 
orders,  have  you  had  any  experience  ? — I  have  had 
quite  a  number  brought  to  me  in  chambers.  Where  a 
woman  has  obtained  a  separation  order,  and  finds 
herself  in  a  position  which  she  never  realised.  I  am 
sui'e  it  is  in  your  Lordship's  knowledge. 

5610.  Not  being  able  any  longer  to  prove  desertion 
for  two  years  ? — Tes. 

5611.  That  is  the  Dodd  v.  Dodd  case  ?— Tes. 

5612.  What  amendment  would  you  suggest  there  ? 
— 1  think,  my  Lord,  that  your  Lordship's  decisions  in 
those  cases  have  altered  the  practice  to  a  great  extent. 
I  think  formerly  when  these  poor  women  went  before 


the  magistrates  and  asked  for  relief,  that  the  magis- 
trates almost,  as  a  matter  of  course,  gave  them  what 
they  did  not  ask  for,  namely,  a  separation  order — as 
well  as  a  few  shillings  a  week. 

5613.  You  would  confine  it  to  the  maintenance 
order? — I  should  confine  it  to  the  maintenance  order, 
unless  it  is  clear  that  the  woman  was  asking  for  a 
separation  order. 

5614.  But  that  has  been  remedied,  you  think  P — 
Tes,  I  think  that  has  been  remedied  by  your  Lordship's 
decisions  very  largely. 

5615.  As  to  publication.  Have,  you  any  special 
view  about  that  ? — Tes,  my  Lord.  When  I  am  giving 
evidence  on  these  points,  I  want  to  say  I  am  not  giving 
it  on  behalf  of  all  the  members  of  the  committee  of 
the  Central  Legal  Aid  Society,  because  we  differ. 

5616.  What  is  the  difference  between  you  P — It  is 
not  much,  but  the  Central  Legal  Aid  Society  has  been 
established  for  many  other  things  than  divorce,  and 
they  have  not  gone  into  these  matters,  and  that  is  why 
they  ask  me  to  give  evidence  on  their  behalf  here. 

5617.  But  you  say  there  is  a  difference  of  opinion 
about  pubhcity  ? — Tes,  there  is. 

5618.  Can  you  give  us  any  idea  as  to  the  balance 
of  opinion,  one  way  or  the  other  P — ^Tes,  I  think  the 
balance  of  opinion  is  in  favour  of  that  which  I  am 
expressing,  that  there  is  no  necessity  to  alter  the 
present  state  of  things  in  reference  to  publication. 
1  think  the  policy  in  the  past  has  been  this,  that 
pubhcity  is  a  deterrent.  Every  good  has  some  com- 
pensating evil,  and,  of  course,  publicity  is  a  bad  thing 
in  many  cases,  but  if  you  are  going  to  do  away  with 
publicity  in  divorce  cases,  surely  there  are  many  other 
cases  the  reporting  of  which,  as  far  as  details  go,  are 
much  nastier  and  more  repellant  than  divorce  cases. 

5619.  Is  this  balance  a  preponderating  one,  or  is 
there  an  equal  division  of  opinion  ? — I  think  there  is  a 
preponderating  feeling  in  the  direction  I  am  giving 
evidence  in. 

5620.  What  is  the  number  of  your  committee  ? — 
About  a  dozen,  my  Lord. 

5621.  Do  you  recommend  a  temporary  separation 
order  ? — I  think  it  would  be  a  good  thing.  It  would 
make  the  parties  come  before  the  court  again,  and  give 
them  an  opportunity  for  reconciliation. 

5622.  Would  you  agree  that  the  maintenance  orders 
should  be  made  without  a  separation  P^ — Oh,  yes,  cer- 
tainly. I  think  that  has  been  remedied  by  your  Lord- 
ship's judgments  very  largely,  but  I  do  not  think  many 
magistrates  in  the  country  appreciate  it. 

5623.  Then  the  next  point  you  deal  with  is  the 
grounds  of  divorce.  Is  that  a  matter  of  your  own 
opinion,  or  are  you  presenting  any  representative 
opinion  P — I  am  not  binding  the  members  of  the 
society.  In  a  society  like  that  there  must  be  diver- 
gencies of  opinion. 

5624.  Are  you  able  to  give  us  any  grounds  on  which 
you  fix  on  these  points  ? — Tes,  my  Lord.  I  say,  in  the 
first  place,  that  1  think  the  ground  for  granting  divorce 
might  be  widened ;  and  I  say  in  the  case  of  incurable 
insanity,  or  where  either  the  husband  or  wife  has  been 
confined  in  a  lunatic  asylum  for  life  as  a  commutation 
of  the  death  sentence,  then  a  divorce  might  be  granted 
in  those  cases. 

6625.  That  is  imprisonment .? — Tes. 

5626.  Tou  have  got  insanity  and  imprisonment  ?— 
My  Lord,  they  are  confined  in  an  asylum  for  life,  or 
during  His  Majesty's  pleasui-e,  in  commutation  of  the 
death  sentence.  I  think  in  a  case  of  that  sort  that 
relief  should  be  granted  if  a  husband  or  wife  wanted  it. 

5627.  Then  are  you  in  favour  of  a  wiHul  desertion 
for  a  period  being  sufiacientp — Tes;  I  think  when 
there  has  been  wilful  desertion,  and  where  the  husband 
or  wife  refuses  for,  say,  five  or  seven  years  to  come 
back  to  the  spouse,  that  should  be  a  ground  for 
divorce. 

6628.  And  you  put  absence  for  seven  years  and  not 
being  heard  of  P — WeU,  one  may  presume  death  after 
seven  years,  and  I  think  where  either  party  has  dis- 
appeared it  very  possibly  is  death,  and  that  then,  if 
either  the  husband  or  the  wife  wishes  to  marry  again, 
they  should  have  the  chance. 
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5629.  Then  tlie  last  point  is  that,  assuming  the 
present  law  remains,  you  recommend  curtailing  deser- 
tion from  two  years  to  six  months  ? — Yes,  my  Lord. 
I  say  if  a  husband  wilfully  deserts  his  wife  for  six 
months,  and  he  has  also  committed  adultery,  that  then 
that  should  be  a  ground  for  divorce.  I  say  that  because 
it  is  a  remedy  now  for  the  rich  only.  If  a  rich  woman's 
husband  leaves  her  she  at  once  brings  a  suit  for  resti- 
tution of  conjugal  rights.  She  writes  and  asks  him, 
first,  to  come  back,  and  if  he  does  not  she  brings  him 
before  the  court,  and  the  court  says :  "  He  must  come 
back  in  14  days."  If  he  disobeys  that,  that  is  legal 
desertion,  and  if  he  has  committed  adultery  she  can  have 
a  divorce.     In  the  case  of  poor  j)eople  that  is  not  so. 

5630.  They  cannot  afford  the  expense  of  the  inter- 
mediate suit? — They  cannot  afford  the  intermediate 
suit,  and  I  submit  that  is  the  sort  of  thing  that  brings 
the  law  into  contempt,  and  sho\ild  be  altered. 

5631.  Would  you  retain  the  suit  for  restitution  at 
all.  It  has  been  suggested  here  that  that  is  one  of  the 
principal  causes  for  collusion  ? — I  suppose,  logically, 
my  suggestion  does  away  with  the  suit,  although  I 
think  there  have  been  instances  where  the  suit  has 
been  brought  and  people  have  come  together  again, 
and  one  does  not  wish  to  do  anything  that  prevents  the 
chance  of  reconcihation. 

5632.  Tou  sum  this  up  in  this  way,  I  think : 
"  Generally,  in  my  opinion,  it  is  of  such  great  im- 
"  portance  and  in  the  interests  of  public  welfare  and 
"  morality  that  poor  people  should  have  the  oppor- 
"  tunity  of  obtaining  divorce,  that  in  cases  where  they 
"  cannot  afford  even  the  lessened  expense  which  would 
"  be  entailed  in  the  hearing  of  a  case  in  the  local 
"  county  court,  that  I  think  some  means  should  be 
"  devised  by  which  the  necessary  expense  should  be 
"  met  by  the  State  "  ? — That  is  so,  my  Lord. 

5633.  That  is  the  point  you  make  ? — Tes,  my  Lord. 
(Chairman.)  Thank  you  very  much. 

5634.  (Mr.  Spender.)  I  see  you  do  not  put  among 
youi-  five  extensions  the  equalising  of  conditions  between 
men  and  women  for  divorce  ? — No. 

5635.  Tou  are  not  in  favour  of  that  ? — No. 

5636.  If  that  were  adopted  it  would  banish  a  great 
many  of  the  causes  that  would  make  different  standards 
in  the  courts  ? — I  do  not  follow  that. 

5637.  If  simple  adultery  were  a  ground  for  action 
for  divorce  on  a  woman's  part,  it  would  not  be  necessary 
to  put  in  the  plea  of  cruelty  ? — Obviously. 

5638.  Weil,  perhaps  I  should  not  ask  you  this,  but 
supposing  that  were  the  state  of  the  law,  yoiu- 
objection  to  county  courts  as  possibly  finding  these 
standards  might  be  modified  a  good  deal,  might  it  not  ? 
— No,  I  do  not  think  so  at  all.  I  think  everything 
I  have  said  as  to  county  courts  would  equally  apply 
then. 

5639.  In  that  case  the  grounds  for  divorce  would 
be  reduced  to  the  simple  ascertainment  of  fact  ? — 
No,  no  more  simple  than  it  is  now  in  the  case  of  a 
husband  suing  for  a  divorce.  I  do  not  see  your  point 
at  all. 

5640.  I  thought  the  difference  of  standards  of 
which  you  spoke  applied  to  interpretation  of  different 
grounds  for  divorce,  say  the  interpretation  of  cruelty 
and  the  like.  This  is  rather  what  I  want  to  get  at ; 
is  it  a  difference  in  ascertaining  facts  ?  Do  you  think 
two  coimty  courts  would  take  different  views  of  what 
constitutes  evidence  for  adultery,  for  instance  ? — I 
said  in  answer  to  Lord  GoreU,  I  think,  that  judges 
who  are  always  trying  divorce  cases  have  that  requisite 
knowledge  ;  they  have  a  certain  touch  in  dealing  with 
divorce  cases  that  I  do  not  think  other  judges  would 
get. 

5641.  (The  Earl  of  Derby.)  Only  two  questions. 
You  mentioned  just  now,  in  answer  to  Mr.  Spender, 
that  you  would  not  look  upon  mere  adultery  on  the 
part  of  a  man,  apart  from  cruelty  and  desei-tion,  as 
being  a  ground  for  divorce  ? — Yes. 

5642.  Desertion,  of  course,  is  fairly  easy  to  prove, 
is  it  not  ? — Well,  speaking  as  a  practising  barrister, 
I  do  not  think  it  is.     Very  often  it  is  very  difficult  to 


prove, 


5643.  Is  not  cruelty  equally  difficult  to  prove  ?- 


Yes. 


5644.  And  yet  the  court,  as  a  general  rule,  does 
try  to  strain  a  point — especially  a  jury — in  an  obvious 
case  of  adultery,  to  find  cruelty  ? — I  should  answer  that 
most  emphatically  by  saying  it  depends  on  the  judge. 
Certain  jxidges  most  distinctly  do  not. 

5645.  Then  you  get  a  divergence  of  opinion  in  the 
High  Court  which  is  what  you  fear  in  county  courts  P 
— I  think  within  the  last  1-!  months,  say,  in  the  Divorce 
Court,  there  have  been  absolutely  two  standards,  and 
that  is  one  of  the  strongest  arguments  I  have  on  my 
side,  because  if  you  have  two  judges,  who  have  two 
standards,  what  would  be  the  condition  if  you  have  50 
judges  tiying  cases  of  that  kind? 

5646.  You  mention  the  atmosphere  of  the  county 
court  being  rather  different  from  that  of  the  High 
Coui't,  and  I  think  you  mentioned  it  was  rather  the 
debtor  atmosphere.     I  think  what  you  meant  was  that 

he  case  was  so  obvious ;  that  A.  proved  his  case  that 
there  was  a  debt  owing  him  by  B.  ? — No,  I  went  rather 
fui-ther  than  that.  If  A.  says  B.  owes  him  a  debt, 
and  B.  does  not  defend,  then :  give  A.  what  he  wants. 

5647.  Is  not  that  rather  the  atmosphere  of  the 
High  Court  at  the  present  moment  with  regard  to 
undefended  cases  P — No,  absolutely  not.  A  man  has 
to  prove  his  case  just  as  strongly — in  fact,  I  am  not 
sure  that  he  has  not  to  more  strongly — in  an  unde- 
fended case,  because  you  always  have  the  judge  against 
you. 

5648.  But  he  proves,  so  to  speak,  his  debt  just  as  the 
other  naan  does  ? — No,  because  if  A.  has  a  debt  against 
B.  and  B.  does  not  come,  the  judge  says  :  "  Oh,  B.  does 
"  not  defend ;  obviously  he  owes  the  money ;  give  A. 
"  what  he  wants."  But  that  is  not  so  in  the  Divorce 
Court.  If  A.  sues  B.  and  B.  is  not  there,  the  judge  at 
once  says  :  "  Wait ;  is  this  collusion  ?"  That  is  the  first 
thing — and  the  judge  satisfies  himself  it  is  not  collusion. 

5649.  Then  it  is  not  so  much  the  court  as  the  county 
court  judge.  Tou  do  not  think  he  would  have  the 
experience  to  detect  collusion  in  a  10-minutes  un- 
defended case  that  the  judge  of  the  High  Court  would  ? 
— ^It  is  not  only  his  experience ;  but  the  trend  of  his 
mind  is  to  give  A.  what  he  wants  as  B.  is  not  there  to 
defend  it,  whereas  the  trend  of  the  Divorce  Court  judge's 
mind  is  not  so. 

5650.  (Chairman.)  Have  you  ever  known  a  High 
Court  judge  stop  an  undefended  case  on  the  ground 
of  collusion  ? — I  do  not  know  that  he  has  said  it  is 
collusion,  but  I  have  certainly  seen  the  High  Court 
judge  refuse  undefended  cases. 

5651.  How  many  ? — I  have  known  of  two  within  a 
few  weeks,  my  Lord. 

5652.  How  many  ?  Personally  I  can  only  recollect 
refusing  one  or  two  in  15  years  ? — I  think  you  wiU  find 
that  during  the  last  few  weeks  there  have  been  two. 
Then,  my  Lord,  in  the  Divorce  Court  aU  the  cases  are 
brought  before  the  judge  by  counsel  who  are  practising 
in  that  court,  and  who  know  collusion  is  not  allowed, 
and  wiU  not  lend  themselves  to  collusion.  I  am  afraid 
that  was  so  obvious  to  me  that  I  forgot  to  mention  it. 

5653.  (The  Earl  of  Derby.)  You  are  ready  to  have 
the  county  court  as  being  the  court  in  which  they  are 
to  be  tried,  but  you  would  say  they  should  be  tried  by 
a  judge  of  the  High  Court  who  is  practically  con- 
tinuously on  circuit  ? — Yes.  Natiu-ally  it  is  against  my 
own  interest,  but  I  am  in  favour  of  it  because,  to  my 
mind,  it  is  the  only  way  in  which  you  can  bring  justice 
to  the  doors  of  the  poor  people. 

5654.  But  the  point  I  was  going  to  ask  was  this  : 
Would  not  that  make  a  very  long  delay  in  many  cases  ? 
— I  do  not  thiak  much  longer  than  there  is  now. 

5655.  You  would  not  think  it  would  be  equally  met 
in  another  way.  You  have  heard  there  can  be  five 
extra  county  court  judges  appointed  under  the  Act  ?— 
Yes,  I  have  heard  that. 

5656.  You  would  not  think  it  would  be  met  by 
letting  those  five  judges  go  on  circuit,  and  when  not 
engaged  in  divorce  cases,  to  assist  the  other  county  court 
judges  who  are  very  much  over- worked  ? — WeU,  I  am 
so  against  that,  that  rather  than  have  that  I  would  leave 
things  as  they  are. 

5657.  You  adhere  absolutely  to  the  fact  that  it 
must  be  a  High  Court  judge  who  tries  every  divorce 
case,  whether  in  London  or  in  the  county  court  ? — Yes, 
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on  the  grovmd  of  expense  I  say  the  county  court.  If  it 
were  not  for  that  I  should  say  London ;  if  marriage  is 
to  be  treated  as  I  think  it  should  be  treated,  the  more 
difficult  you  make  it  to  dissolve  it,  or  the  more  safe- 
guards you  put  round  it,  the  better,  in  my  opinion. 

5658.  {The  Archbishop  of  York.)  With  regard  to 
your  suggestions  as  to  the  judge  on  circuit,  you  would 
agree  a  great  deal  of  the  procedure,  apart  from  trying 
the  case,  should  be  conducted  in  the  county  court  ? — I 
have  not  said  anything  about  it,  but  I  take  it  if  a  case 
is  to  be  tried  in  the  county  coui-t,  all  would  be  done 
there. 

5659.  But  if  it  was  going  to   be  tried   on   circuit 

you  would  agree  to  certain ? — When  you  say  on 

circuit,  do  you  mean  at  the  assizes  as  they  are  at 
present  constituted  ? 

5660.  No,  your  special  divorce  judge  P — Going  to 
the  various  county  courts  ? 

5661.  Tes  ? — Well,  then  it  would  be  all  done  at  the 
county  courts. 

5662.  The  procedure  would  all  take  place  in  the 
county  courts  P — Tes. 

5663.  Then  with  regard  to  this  interesting  point 
about  undefended  cases  in  the  High  Court,  yon  would 
agree,  would  you  not,  that  one  reason  why  it  is  possible 
for  the  High  Court  to  get  through  so  many  undefended 
cases  is  because  the  judge  has  the  assistance  of  a  bar 
which  is  by  experience  and  tradition  certain  not  to 
present  any  case  to  court  about  which  they  are  not 
quite  sure  from  their  experience  that  it  is  sound  ? — Oh, 
absolutely.  In  the  Divorce  Court  I  have  myself  got 
cases  through  in  about  10  minutes. 

5664.  One  might  assume  the  same  is  the  case  with 
regard  to  the  solicitors  practising  in  London  who 
submit  cases  to  counsel  ? — No,  I  should  not  go  so  far 
as  to  say  that.  The  solicitor  is  naturally  trying  his 
best,  I  think,  to  help  his  client. 

5665.  Might  I  put  it  this  way,  that  the  class  of 
solicitors  bringing  cases  to  the  High  Coxui;  in  London 
would  be  a  somewhat  higher  class  of  solicitor  than 
might  be  f  otind  practising  in  all  the  county  courts  ? — 
Tes.  I  would  not  say  that  the  class  of  solicitor  in 
London  is  a  higher  class  man  than  the  solicitor  in  the 
country  by  a  very  long  way,  but  certainly  the  class  of 
solicitor  who  in  the  ordinary  way  briefs  counsel  for 
divorce  cases  in  London  is  of  a  higher  class  than  the 
solicitors  who  practise  in  the  county  courts  alone. 

5666.  In  the  county  courts  would  there  be,  in  your 
opinion,  some  danger  lest  a  rather  lower  type  of  sohcitor 
might  get  hold  of  cases  and  promote  them  ? — Tes,  I 
did  not  want  to  say  it,  but  it  is  so. 

5667.  With  regard  to  the  question  you  were  asked 
by  Mr.  Spender,  whether  there  is  any  particular  difficulty 
in  a  coim.ty  court  judge  deciding  matters  of  fact.  In 
your  view,  especially  if  the  grounds  of  divorce  were 
extended,  it  would  not  be  merely  questions  of  fact, 
but  very  difficult  questions  of  degree  that  would  be 
submitted  to  the  judge  ? — Tes. 

5668  Therefore  in  the  event  of  any  extension  of 
the  groimds  of  divorce  there  would  be  even  greater 
room  for  variety  of  standard  than  there  is  now  ? — Oh, 
absolutely. 

5669.  Tou  mention  some  possible  grounds  of  extend- 
ing divorce,  but  you  do  not  include  cruelty  ? — No,  I  do 
not ;  certainly  not. 

5670.  Nor  drunkenness  ? — Oh,  no.  In  my  opinion 
the  marriage  tie  is  far  too  sacred  a  thing  to  be  dissolved 
for  either  of  those  two. 

5671.  Then  you  would  put  insanity  and  prolonged 
desertion  on  the  practical  death? — Tes.  Well,  I  am 
not  sure.  Insanity  is  certainly  practical  death.  Then 
confinement  in  a  lunatic  asylum  in  commutation  of  the 
death  sentence ;  there  the  man  has  been  condemned  to 
death  and  the  Royal  clemency  has  said  the  prisoner 
may  live  in.  an  asylum. 

5672.  Tou  would  not  extend  the  gi-ounds  for  divorce 
beyond  what  could  be  constructively  described  as  death 
to  one  another  P — Well,  I  have  said  wilful  desertion  for 
five  or  seven  years — where  there  can  be  no  doubt, 
possibly  for  reasons  we  do  not  know  at  at  all,  that 
there  is  an  absolute  refusal  to  live  with  the  other 
spouse. 


5673.  {Lady  Frances  Balfour.)  I  think  you  have 
said  you  would  not  give  relief  to  the  wife  for  what  has 
been  called  accidental  acts  of  adultery  by  the  husband  ? 
— That  is  so. 

5674.  Do  you  find  it  easy  to  prove  cruelty  ? — If  a 
husband  has  been  cruel  to  his  wife  it  is  very  easy  to 
prove  it.  It  is  where  you  have  trumped-up  cases  that 
it  is  not  easy. 

5675.  But  is  it  not  likely  to  be  trumped-up,  if  it  is 
necessary  to  prove  it  ? — But  then  either  there  is  cruelty 
or  not. 

5676.  Tou  do  not  define  the  possible  effects  of 
infidehty  on  mind  and  body  as  craelty? — Not  the 
ordinary  kinds  of  infidelity. 

5677.  But  the  accidental  cases,  as  they  have  been 
called  P — No,  I  do  not  think  so. 

5678.  Tou  do  not  think  it  inflicts  an  injuiy  on  the 
mind  and  body  of  the  wife  ? — I  think,  naturally  for 
the  moment,  certainly  it  inflicts  mental  cruelty  but  I 
think  it  passes  away  in  the  case  of  most  women. 

5679.  Passes  away  when  it  is  a  question  of  physical 
health  ? — I  do  not  think  the  effect  of  the  knowledge 
does  cause  the  loss  of  physical  health  in  most  cases. 
That  it  biTcngs  mental  pain  at  the  time,  1  agree. 

6680.  A  wife's  capacity  for  forgetting,  prevents  her 
suffering  ? — For  forgiving,  I  should  rather  say. 

5681.  {Sir  Lewis  Dibdin.)  I  gather  the  basis  of 
your  evidence  is  that  marriage  is  too  important  a 
matter  for  the  severance  of  it  to  be  made  easy  ? — Tes. 

5682.  But  that  such  difficulty  as  there  should  be  in 
the  process  should  not  turn  on  the  poverty  of  the 
parties.  I  mean  that  the  ease  or  difficulty  of  getting  a 
divorce  should  not  depend  on  whether  the  parties 
have  or  have  not  money  to  pay  for  divorce  proceedings  ? 
— Naturally.     I  cannot  conceive  that  anybody  would. 

5683.  The  reforms  you  are  suggesting  are  based 
chiefly  on  this  consideration,  to  give  the  poor  men  as 
complete  a  remedy  as  the  rich  have  nowP — That  is 
absolutely  my  position. 

5684.  And  in  order  to  do  that,  you  think  that 
divorce  ought  to  be  dealt  vrith  in  the  case  of  a  poor 
man  as  it  is  dealt  with  in  the  case  of  a  rich  man,  by  a 
High  Court  judge — by  a  judge  of  the  highest  attain- 
ments and  experience  ? — Tes. 

5685.  Have  you  had  any  experience  with  regard  to 
trial  by  jury  in  divorce  cases  P — Oh,  yes. 

5686.  What  is  your  view  as  to  thatp — Of  course 
you  only  have  trial  by  jury  when  a  case  is  contested. 
The  great  majority  of  cases,  as  you  know,  are  un- 
defended, and  then  you  have  no  juiy. 

5687.  {Chairman.)  Might  I  remind  you,  if  Sir 
Lewis  wiU  forgive  me,  you  must  have  a  jury  to  assess 
damages  in  an  tmdefended  case  ? — ^I  was  coming  to 
that,  my  Lord.  If  a  case  is  defended  to  this  extent, 
that  the  man  alleges  adnlteiy  on  the  part  of  the  co- 
respondent, and  he  wants  to  obtain  money  from  the 
co-respondent,  then  the  case  is  defended  to  that  extent 
that  the  man  has  to  pay  damages,  and  you  have  a  jm-y 
to  assess  the  damages. 

5688.  {Sir  Lewis  Dibdin.)  But  I  understand  one 
suggestion  before  us  is,  not  only  that  undefended  cases 
should  be  tried  in  the  county  coui't,  biit  that  the  cases 
of  the  poor,  defended  or  undefended,  should  be  ?— I 
am  aware. 

5689.  I  am  not  dealing  with  undefended  cases,  but 
with  defended  cases  ? — In  the  coimty  courts  ^ 

5690.  Tes  ?— Tes. 

5691.  Is  it  your  view  that  a  county  court  jury 
would  be  an  adequate  tribunal  to  try  a  divorce  case?— 
I  have  not  the  greatest  opinion,  I  am  afraid,  of  county 
oom-t  juries,  I  have  had  so  little  experience  of  them, 
but  I  do  think  this,  that  if  you  had  the  safeguard  of  a 
divorce  judge  coming  down  from  London,  with  his 
great  name  and  prestige,  that  he  would  influence  or 
over-awe  that  jury  to  such  an  extent  that  I  think  you 
would  get  practical  justice  even  from  a  county  com-t 
JTiry. 

5692.  But  you  do  not  think  there  would  be  the 
same  control  over  them  with  an  ordinary  county  court 
judge  in  the  district  ?— That  is  so. 

5693.  Or  even  if  it  were  a  county  court  judge 
appointed  to  deal  with  such  cases  ? — I  stiU  adhere  to 
that. 
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5694.  I  suppose  the  objection  in  the  one  case  would 
be  greater  than  in  the  other.  The  county  court  judge 
specially  appointed  would  be  more  able  to  cope  with 
those  ca^es  than  the  county  court  judge  in  the  district, 
who  would  have  less  experience  ? — I  do  not  quite  admit 
that.  It  is  not  only  experience ;  but  it  is  that  you  are 
putting  divorce  on  the  same  category  as  the  little  two- 
penny-halfpenny recovery  of  a  21.  debt,  and  you  are 
going  to  have  the  same  man  to  try  them,  and  I  think 
that  is  absolutely  bad,  and  you  would  have  collusion 
rampant. 

5695.  In  regard  to  undefended  cases,  do  you  con- 
sider the  presence  of  counsel  in  the  Divorce  Court  an 
essential  safeguard  against  collusion,  so  far  as  any 
safeguard  exists  at  all  ? — If  I  wei-e  not  counsel  I  should 
say  yes,  but  one  does  not  like  to 

5696.  But  the  presence  of  coimsel  in  such  cases  is 
an  important  safeguard  against  collusion  ? — I  think  it 
is  myself. 

5697.  Ton  are  aware  that  the  Lord  Chancellor's 
Conmiittee,  which  presented  a  report  last  year,  reported 
that  the  presence  of  counsel  was,  in  their  opinion, 
essential  in  those  cases  ? — ^I  know  they  did. 

5698.  They  i-eport,  "  It  is  essential  to  the  proper 
"  administration  of  justice  in  these  cases  that  the 
"  judge  should  have  the  assistance  of  counsel,  on  the 
"  ground  that  it  would  be  a  tax  on  the  judges  to  watch 
"  these  mostly  undefended  cases  without  reliable  help, 
"  which  could  not  be  expected  from  local  prao- 
"  titioners "  ? — That  is  so ;  because,  as  I  said,  a 
solicitor  naturally  wants  to  help  his  client.  Some  of 
the  solicitors  practising  in  some  of  the  little  county 
courts,  I  do  not  think  if  you  probe  them  to  their 
innermost  souls,  would  admit  that  collusion  is  at  all  a 
bad  thing. 

5699.  But,  without  going  into  details,  you  concur 
in  that  recommendation  of  the  Committee  ? — Tes. 

5700.  (Mr.  Brierley.)  Just  one  matter  about  equality 
of  the  sexes  as  to  adultery.  We  have  heard  some 
witnesses  say  that  juries,  and  even  judges,  are  rather 
glad  to  find  a  case  of  cruelty  where  the  wife  sues  for 
divorce,  and  rather  strain  the  law  in  order  to  do  so  ? — 
I  think  I  did  answer  that  question  in  this  way: 
whereas  some  judges  might,  other  judges  certainly 
would  not. 

5701.  Do  not  you  think  the  fact  of  having  to  prove 
cruelty  as  well  as  adultery  sometimes  works  inequality 
with  woman  ? — Would  you  repeat  that  ? 

5702.  Does  not  proving  cmelty  as  well  as  adultery 
cause  there  to  be  inequality  between  women.  I  mean 
in  this  way.  Take  an  isolated  act  of  adultery,  which 
has  been  called  an  accidental  one.  Say  a  woman  of 
strong  mind  and  constitution  might  only  feel  resent- 
ment and  disgust  without  iajmy  to  her  health  being 
occasioned,  whereas  a  more  dehcate  and  nervous  woman 
might  suffer  injury  to  her  health  by  the  same 
matrimonial  offence  ? — Tes. 

5703.  Well,  do  you  consider  that  is  quite  a  just 
condition  of  things  ? — I  am  afraid  I  should  like  to 
answer  you  by  asHng  a  question.  Can  you  ever  get 
perfect  justice  ? 

5704.  But  you  are  aware  that  the  state  of  the 
English  law  in  that  particular  matter  is  somewhat 
exceptional  ?— Tes,  I  agree  ;  but  I  think  that  the  ca,8es 
you  have  in  youi-  mind  are  so  few  that,  for  practical 
politics,  one  may  put  them  out  of  consideration. 

5705.  Well,  your  experience  in  these  matters  is 
greater  than  mine.  I  should  have  supposed  rather  they 
are  not  very  few  ? — Tes,  I  think  they  are.  Take  the 
woman  of  the  nice  fine  feelings.  Well,  you  caU  it 
accidental  adultery 

5706.  I  did  not  call  it  accidental  adultery? — Well, 
it  has  been  so  called.  Has  it  been  done  imder  the 
influence  of  drink  ? 

5707.  I  do  not  think  that  much  matters  ? — Tes,  I 
think  so,  with  respect,  because  if  a  man  has  done  an  act 
when  he  was  not  responsible  for  his  actions,  I  do  not 
thrak  if  that  case  was  put  to  a  woman  it  would  have 
the  effect  that  you  suggest  it  has  in  some  cases. 

5708.  I  am  only  suggesting  that  the  same  act 
would  give  a  different  remedy  according  as  the  wife 


happened  to  be  of  a  more  or  less,  shall  we  say,  nervous 
disposition  ? — Of  course  naturally  it  has  different 
effects  iipon  different  women. 

5709.  Do  you  consider  that  is  a  just  condition  of 
things  ? — As  I  say,  you  cannot  have  perfect  justice. 
I  think  it  is  as  near  as  you  can  get  it. 

5710.  (Mr.  Spender.)  May  I  ask,  do  you  object  to 
permanent  separation  orders  being  granted  by  magis- 
trates ? — No,  I  do  not  object  to  them  if  the  parties  are 
really  asking  for  them.  I  do  not  know  whether  you 
were  here  when  I  said  what  has  happened.  A  woman 
has  gone  to  a  magistrate  who  wanted  relief,  and  he  has 
given  her  so  many  shillings  a  week  and  a  separation 
order  which  she  did  not  ask  for. 

5711.  But  the  pohce  court  has  given  permanent 
separation  orders  P — That  is  the  only  kind  they  can 
make.     They  cannot  give  temporary  ones. 

5712.  Do  you  think  it  is  right  for  a  police  magis- 
trate to  give  separation  orders  and  not  for  a  county 
court  judge  to  give  a  decree  for  divorce  ? — Personally 
I  should  much  sooner  have  the  administration  of  separa- 
tion orders  in  the  hands  of  a  magistrate  than  of  a 
county  court  judge.  As  I  said  before,  the  county 
court  is  the  coui-t  people  go  to  for  a  twopenny-half- 
penny debt.  They  do  not  go  to  the  police  court  for 
that. 

5713.  They  go  to  the  pohce  court  for  many  things 

which   are ?  —  But    for    things    which   leave    an 

impression.     I  mean  they  are  not  familiarised  with  the 
police  court. 

5714.  Do  not  you  think  the  judge  of  the  county 
court  holds  the  position  which  is  the  more  distinguished 
one  ? — Tes,  he  may  hold  a  distinguished  one,  but  he  is 
the  judge,  in  the  eyes  of  the  poor  people,  you  go  to 
when  you  want  relief  if  somebody  will  not  pay  money, 
but  the  position  of  the  magistrate,  who  is  there  to 
punish,  is  a  far  more  important  factor  in  their  eyes. 

5715.  Tou  think  it  is  a  matter  of  sentiment  ? — It  is 
a  matter  of  sentiment,  but  I  think  it  is  so. 

5716.  {Mrs.  Tennant.)  Tou  would  leave  the  law 
exactly  as  it  is  between  men  and  women  ? — No. 

5717.  I  mean  on  the  question  of  adultery  .f — -On 
the  question  of  adultery,  yes. 

5718.  Tou  do  not  distinguish,  as  one  witness  did, 
between  continuous  adultery  and  what  he  called 
accidental  adultery? — -Of  course  these  terms  are  new 
terms  which  have  been  invented  almost  during  this 
Commission.  May  I  ask  whether  by  continuous  it  is 
meant  that  the  man  is  continuing  to  live  with  his  wife, 
but  is  keeping  up  a  separate  establishment  ? 

5719.  That  would  be  one  definition;  but  I  want  to 
get  at  the  difficulty  of  defining  continuous  adultery  ? 
— Tes,  but  I  must  know  what  you  mean  before  I  can 
answer  the  question.  If  by  continuous  adultery  you 
mean  he  has  left  his  wife,  then  she  is  able  to  get  it 
after  six  months,  I  suggest. 

5720.  No,  I  do  not  mean  that,  nor  do  I  think  that 
was  in  the  mind  of  the  witness  who  described  it  as 
continuous  adultery  ? — So  many  witnesses  answer  ques- 
tions before  they  Imow  what  they  are  answering,  and  I 
should  like  to  be  clear. 

5721.  One  definition  was  that  he  still  lived  with 
his  wife,  but  repeated  these  acts  of  accidental  adultery  ? 
— Continuously  committing  them.  I  would  not  give 
a  divorce  for  that.  I  think,  after  a  whUe,  he  would 
either  desert  his  wife  or  probably  be  cruel  to  her. 
If  he  commits  adultery  with  a  servant  in  the  house, 
that  has  been  held  to  be  legal  cruelty ;  if  he  brings  a 
woman  with  whom  he  is  committing  adultery  into  the 
house,  that  is  held  to  be  cruelty.  I  think  we  lawyers 
have  strained  the  law  as  far  as  we  can  to  aid  women. 

5722.  There  were  two  cases  suggested;  one  you 
have  described,  and  another  where  the  husband,  still 
living  with  his  wife,  has  a  separate  establishment  ? — 
Tes ;  well  imless  he  either  insults  the  wife  by  bringing 
women  into  the  house,  or  the  adultery  is  committed 
with  a  servant  in  the  house,  my  answer  would  be  no. 

5723.  Tou  do  not  think  he  is  insulting  his  wife  by 
keeping  a  separate  establishment  ? — I  do  not  think  he 
is  "  insulting  "  her  at  aU. 

5724.  (Chairman.)  There  are  two  or  three  points 
suggested  by  your   answers.     Ton  said    the    county 
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court  is  regarded  as  a  place  where  a  twopenny-halfpenny 
debt  would  he  collected  ? — Tea. 

5725.  Have  you  recollected  that  they  have  an  exten- 
sive Admiralty  jurisdiction  P — -I  know  some  of  them 
have. 

6726.  And  bankruptcy,  unlimited  ? — Yes. 

5727.  And  that  90  Acts  of  Parliament  confer 
different  jurisdictions  on  them  ? — Tes,  I  dare  say,  my 
Lord. 

5728.  Agricultural  holdings,  unlimited  P — Tes,  I 
know  that ;  but  I  am  talking  of  how  it  is  looked  upon 
by  the  poor. 

5729.  We  are  dealing  with  the  cahbre  of  the  court  ? 
— No,  I  am  deahng  with  the  opinion  people  have  of 
the  county  courts. 

5730.  But  we  are  dealing  with  the  calibre  of  the 
court  ? — Well,  I  want  divorce  not  to  be  treated  in  the 
way  it  might  be  treated. 

5731.  The  treatment  depends  on  the  judge,  not  on 
the  opinion  of  the  people  P — I  am  aware,  my  Lord. 

5732.  Do  not  you  think,  apart  from  any  principle 
of  concentration,  the  county  court  judges  could  per- 
fectly well  do  this  work  ? — No,  my  Lord,  I  do  not. 

5733.  Why? — Because,  as  I  have  already  said,  I 
think  the  trend  of  their  mind  is  to  give  what  is  asked 
for  if  the  other  party  does  not  oppose. 

5734.  The  trend  of  all  the  county  court  judges  ?— 
Well,  practically  aU. 

5735.  Then  there  is  one  other  point  on  this  question 
of  a  husband's  adultery.  Tou  have,  I  think,  suggested 
that  a  case  of  drunkenness  with  misconduct  following 
would  be  one  in  which  a  wife  might  be  likely  to 
forgive  him  ? — Yes,  my  Lord. 

5736.  Is  not  that  a  class  of  case  in  which  the 
probabihty  or  possibility  of  acquiring  a  loathsome 
disease  is  more  likely  to  occur  than  where  a  selectod 
person  is  lived  with  P — Yes,  my  Lord. 

5737.  WeU,  does  not  that  suggest  to  you  that 
many  of  those  cases  might  be  considered  in  which  the 
wife  might  have  the  option  of  saying  if  she  would 
institute  a  suit,  even  though  not  treated  with  violence  P 
— Of  course,  as  your  Lordship  is  aware,  if  that  disease 
is  com.municated  to  her  by  the  husband 

5738.  I  know  that.  I  am  putting  where  it  is  not 
communicated  but  where  acquired,  which  is  an  enor- 
mous possibility  in  a  case  of  what  is  called  accidental 
adultery  with  any  prostitute  ? — One  has  to  draw  a 
a  Hne  ;  I  should  not 

5739.  The  difficulty  I  have  is  in  seeing  why  a  line 
should  be  drawn  at  all.  Why  should  not  the  woman 
have  an  option  to  determine  for  herself  whether  it  was 
a  case  for  divorce  or  not,  as  the  man  has  P — There  are 
reasons  which  1  am  sure  the  Commission  knows  well. 
There  is  the  possibility  of  children  in  one  case,  and  a 
husband  having  to  keep  them. 

5740.  And  there  is  the  suggestion  made  here  that 
other  people  would  have  children  introduced  into  their 
homes  ? — I  know  that ;  but  that  was  too  laughable  for 
words,  because  we  are  not  trying  the  case  of  thai 
family  but  of  this.    1  coidd  not  understand  the  answer. 

5741.  We  only  want  to  get  your  views.  The 
difficulty  one  has  is  to  see  the  wife's  position  in  a  case 
such  as  I  have  been  suggesting  where  the  husband  has 
committed  an  act  and  has  acquired  a  disease,  but  not 
given  it  to  her.  However,  you  will  give  no  option 
there  ? — No,  I  should  leave  the  law  where  it  is. 

5742.  On  what  ground  do  you  justify  that.  Might 
1  remind  you  the  ecclesiastical  courts,  in  giving  the 
separation,  treated  both  sides  alike  P — Yes,  and  the 
woman  can  have  separation  for  it  now. 

5743.  Tes,  but  one  wants  to  see  why  there  shoiild 
be  any  material  distinction  between  the  tie  being 
dissolved  altogether  and  practically  dissolved  by 
separation  P — Because  it  has  been  said — and,  I  hold, 
with  truth — ^that  the  efiect  on  the  woman  and  the 
effect  on  the  man  is  difierent. 

5744.  That  is  equally  true  in  a  separation  case  P 

I  agree,  my  Lord. 

5745.  But  it  is  the  law,  and  has  always  been  so, 
that  one  act  by  a  man  would  entitle  the  woman  to  a 
separation  p — Yes.| 


5746.  How  do  you  differentiate  it  from  divorce  under 
these  circumstances  ?— Divorce  is  much  more  serious 
than  separation. 

5747.  Why  P— In  many  ways.  It  is  different  from 
the  point  of  view  of  the  State,  it  is  different  from 
the  point  of  view  of  the  children,  and  it  is  different 
from  the  point  of  view  of  the  parties  themselves. 

5748.  It  is  often  said  separation  is  a  greater 
punishment  than  divorce? — I  have  heard  it  said  so; 
but  I  do  not  think  you  would  always  get  the  guilty 
party  to  agree. 

5749.  But  on  what  ground  of  principle  would  you 
differentiate  between  not  granting  a  divorce  for  one 
act,  even  in  a  serious  case  such  as  I  have  put,  and 
granting  an  order  for  judicial  separation  in  that  very 
case  ? — Well,  if  I  framed  the  law,  I  might  not  have 
given  separation  for  it;  it  has  always  been  the  law, 
and  I  do  not  see  the  necessity  for  extending  it. 

5750.  I  was  not  asking  for  the  necessity,  but  the 
principle  on  which  you  differentiate  between  the  two  ? 
— WeU,  I  think  the  reasons  that  cause  men  to  commit 
that  indiscretion  are  greater  in  their  case  than  they 
are  in  the  case  of  a  woman,  and  therefore  I  do  not 
think  they  ought  to  be  punished  in  that  way. 

5751.  Excuse  me,  but  that  is  not  answering  the 
question  in  the  least.  That  would  be  a  ground  for 
saying  there  would  be  no  judicial  separation  in  such 
a  case  ? — No,  it  is  punishing  them  to  a  certain  extent, 
but  not  to  such  a  great  extent. 

5752.  But  perhaps  some  do  not  think  that  should 
be  sop— WeU,  my  Lord,  why  should  there  be  hard 
labour  for  some  offences  and  penal  servitude  for 
others  ? 

5753.  We  have  had  many  cases  where  the  respon- 
dent has  looked  upon  it  as  a  greater  hardship  to  have 
a  judicial  separation  than  a  divorce  P — WeU,  he  may. 

5754.  The  other  point  I  want  to  ask  you  is  this. 
Separation  as  at  present  made  by  the  magistrate  is 
permanently  so  ? — Yes. 

5755.  And  that  is  a  very  serious  thing,  is  it  not?— 
Tes,  very. 

5756.  I  agree  with  you  that  the  object  of  aU  legis- 
lation should  be  as  far  as  possible  to  keep  the  marriage 
tie  as  fuU  of  sanctity  as  possible  ;  but  the  legislation 
has  given  the  magistrates  power  to  make  separation 
orders  permanently  ? — Tes. 

5757.  For  persistent  cnielty,  amongst  other  things  ? 

5758.  Therefore  they  have  practicaUy  power  to 
dissolve  the  maiTiage  in  the  sense  of  completely 
separatmg  the  people  as  much  as  they  did  in  the  old 
ecclesiastical  days.     Is  that  so  ?— That  is  so. 

5759.  Then  what  ground  would  there  be  for  objecting 
to  a  local  tribunal  Uke  the  county  court  giving  what 
some  would  regard  as  a  lesser  relief,  though  it  was 
dissolvmgthe  tie?  If  you  have  local  magistrates  at 
the  petty  sessions  who  are  not  trained  lawyers  pro- 
nouncing orders  for  pei-manent  separation— unless  they 
return—which  practicaUy  separate  people  for  their  whole 
lives,  what  IS  the  ground  on  which  a  legally  trained 
tribunal_  should  not  be  aUowed  to  make  that  a  complete 
dissolution?- Tour-Lordshiphas  answered  the  question 
to  an  extent  by  saymg  "unless  they  return";  many  do 
return,  butii  their  marriage  was  dissolved  they  cei-tainly 
would  not  return  then. 

mi,  ^}^\?'^n  ^^""^  '^  ^°  objection  to  the  tribunal?— 
That  IS  the  first  thmg.  The  reason  I  put  it  that  way 
is  tnat  i  do  not  think  a  separation  is  anything  to  be 
compared  with  the  dissolution  of  the  marriage. 

5761.  Why  not  P— Because  in  the  one  case  they 
return  and  m  the  other  they  do  not. 

5762  But  they  need  not  P  No,  I  am  aware  they 
need  not,  but  one  has  to  take  it  practicaUy.  Practically 
tliey  do  not  return,  whereas  practicaUy  in  one  case 
thousands  of  them  do. 

5763.  But  the  exercise  of  the  jurisdiction  I  am  upon, 
m  tbe  one  case  the  exercise  of  the  jurisdiction  is 
entrusted  to  petty  sessional  magistrates,  who  may  have 
the  power  to  completely  separate  the  people  though  not 
to  dissolve  the  tie.  But  you  think  it  would  be  objection- 
able that  the  county  court  trained  lawyers  should  be 
able  to  dissolve  the  tie  P— Tes,  I  do. 
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5764.  Then  you  were  asked  about  the  practitioners  of 
London  being  possibly  of  a  different  character  from 
those  who  were  likely  to  practise  in  the  county  courts  ? 
— Yes.  It  was  a  difficult  question  and  not  very  clearly 
put. 


5765.  You  are  aware  that  the  London  practitioner 
acts  as  agent  in  London  for  all  sorts  of  solicitors  ? — 
Yes,  that  is  so. 

(Chairman.)  I  have  to  thank  you  for  the  evidence 
you  have  given, 


Mr.  Arthur  Blott  called  and  examined. 


5766.  {Ghairmai}.)  You  are  a  solicitor  practising  at 
39,  The  Broadway,  Stratford,  East  ? — I  am. 

5767.  And  you  are  the  honorary  secretary  of  the 
Poor  Man's  Lawyers'  Association? — Yes. 

5768.  And  senior  member  of  the  legal  aid  com- 
mittee of  Mansfield  House  University  Settlement  in 
Canning  Town  P — Yes. 

5769.  I  think  yoti  joined  the  legal  aid  committee, 
commonly  called  the  Poor  Man's  Lawyers'  Department, 
of  Mansfield  Hoiise  Settlement  in  1892  P— I  did. 

5770.  And  you  have  been  connected  with  it  ever 
since  ? — Yes. 

5771.  That  is  18  years  P— Yes. 

5772.  1  think  a  number  of  legal  gentlemen — fom-  or 
five — sit  usually  every  Tuesday  to  hear  the  oases  of 
poor  people  needing  advice  P — Yes. 

5773.  When  you  joiaed  there  was  one  ban-ister  and 
yourseK,  and  the  average  number  of  cases  advised  upon 
each  week  was  about  30  ? — It  commenced  at  30.  It  is 
now  60  or  70. 

5774.  You  have  had  several  thousands  of  cases 
before  you  in  this  period  of  18  years  P — Yes. 

5775.  Do  those  include  a  large  number  of  cases  in 
which  questions  of  divorce  and  separation  have  come 
before  you  P — We  tabulate  them  imder  the  head  of 
"  husband  and  wife."  I  have  an  analysis  of  the  cases 
for  1908  and  1909.  Out  of  a  total  of  2,154  we  tabulated, 
207  are  cases  between  husband  and  wife.  A  great  many 
of  those  would  involve  questions  of  separation  or  divorce 
— most  of  them,  in  fact.  In  the  year  before  the  numbers 
were  slightly  higher.  The  number  tabulated  under  the 
head  of  "  husband  and  wife  "  was  387. 

5776.  That  is  quite  sufficient  to  show  that  you  have 
a  very  large  experience  P — Yes. 

5777.  Then  the  association  as  at  present  constituted 
was  founded  in  1900,  was  it  not  P — Yes. 

5778.  What  was  it  before  thatP  A  legal  aid 
committee  ? — -It  did  not  exist  before  that.  The  legal 
aid  committee  connected  with  the  Mansfield  House 
Settlement  existed,  and  then  on  hearing  that  a  number 
of  others  were  so  engaged,  we  called  them  together  and 
formed  an  association. 

5779.  A  combination  P  —  Yes,  a  combination  of 
them. 

5780.  And  you  give  advice  to  all  these  poor  people  P 
—Yes. 

5781.  Then  you  speak  to-day  as  a  representative  of 
your  body  P — Yes. 

5782.  Of  the  association? — And  also  incidentally 
of  the  Mansfield  House  Legal  Aid  Committee. 

5783.  You  do  not  represent  the  Central  Legal  Aid 
Society,  do  you  P — No,  I  am  a  member  of  it,  but  I  do 
not  represent  it. 

5784.  Might  we  ask  what  settlement  you  do  repre- 
sent ? — The  Mansfield  House  University  Settlement 
only,  and  the  Poor  Man's  Lawyers'  Association,  which 
is  a  combination  really  of  all  the  different  departments 
of  the  various  settlements. 

5785.  Then  you  called  a  meetiag  of  your  association 
to  discuss  the  subject  about  what  you  are  going  to  give 
evidence  P — I  did. 

5786.  I  think  you  passed  resolutions  at  the  meeting  P 
—Yes. 

5787.  The  first  question  submitted  to  your  asso- 
ciation was  relating  to  the  county  courts  ? — Yes. 

5788.  What  was  the  resolution  that  was  carried.'' — 
That  "Jurisdiction  in  divorce  including  in  forma 
"  pauperis  procedure  be  given  to  the  county  courts 
"  including  the  Metropolitan  county  courts  in  cases 
"  where  the  goods  of  the  petitioner  are  of  less  value 
"  than  lOOZ.  and  weekly  wage  not  exceeding  21."  Then 
in  addition,  "  That  special  days  be  set  apart  for  the 
"  hearing  of  such  cases" — where  practicable,  of  course, 
and  "  That  appeal  be  allowed  to  the  Divorce  Court,  and 


"  the   Divorce  Court  to  have   power   to  remit  to  the 
"  coimty  courts." 

5789.  That  concentrates  your  suggestion  about 
county  courts  P — Yes. 

5790.  I  have  a  list  of  the  settlements.  Which  of 
those  are  represented  by  yom-  association  {Handing 
a  docnment)  P — I  may  say  the  representation  is  rather 
a  vague  and  indefinite  one.  If  one  of  the  solicitors 
or  counsel  attached  to  any  of  these  settlements  is  a 
member  of  our  association  and  pays  the  subscription, 
we  call  that  an  aifiliation  between  that  settlement  and 
our  association. 

6791.  WeU,  can  you  tell  us  which  of  those  you  are 
justified  in  expressing  views  for  P — They  were  all  called 
to  the  meeting,  and  therefore  I  may  say  I  am  repre- 
sentative of  nearly  aU  of  them.  Mansfield  House; 
Bermondsey  Settlement;  Browning  HaU;  Cambridge 
House ;  Passmore  Edwards'  Settlement ;  Mam-ice  Hostel ; 
Broadplain  House,  Bristol ;  University  Students'  Settle- 
ment, Glasgow ;  Neighbour  Guild  Association,  Sheffield . 
The  rest  do  not  concern  me,  I  think. 

5792.  So  that  your  evidence  is  pretty  largely  repre- 
sentative of  the  settlements  P — Yes,  I  may  say  we 
represent  practically  23  centres  in  London  and  the 
metropolis,  and  seven  in  the  provinces. 

5793.  And  may  these  be  taken  as  parties  to  yom- 
resolution  ? — Two-thirds  of  them  may. 

{Sir  Lewis  Dibdin.)  Might  we  have  the  numbers,  or 
whether  it  is  unanimous  or  not  ? 

5794.  {Chairman.)  Was  this  unanimous  ? — I  cannot 
give  the  numbers  from  memory,  but  I  think  we  were 
unanimous,  or  practically  so.  Perhaps  there  were  one 
or  two  dissentients.  The  meeting  was  not  a  large  one, 
I  may  say — perhaps  a  dozen  or  14. 

5795.  Then  the  question  is  whether  the  words : 
"  goods  of  the  petitioner  "  should  be  "  the  property  of 
"  the  parties."  That  is  a  question  of  whether  the  joint 
property  should  be  considered  or  only  the  petitioner's  P 
— Yes,  the  association  passed  the  resolution  as  I  read 
it.  At  an  informal  meeting  of  the  Mansfield  House 
Legal  Aid  Committee  we  considered  that  the  resolution 
was  wrong  in  that  respect,  and  we  suggested  an 
alteration :  "  the  property  of  the  pal^;ies  "  to  be  put  for 
the  words  "  goods  of  the  petitioner." 

5796.  That  means  joint  property  ? — Yes. 

5797.  That  is  a  detail  we  need  not  criticise  too 
closely  now.  The  point  which  was  in  your  mind  was 
limited  jurisdiction  ? — Yes. 

5798.  What  were  the  grounds  on  which  you  all 
came  to  that  conclusion — you  say  unanimously — about 
giving  jurisdiction  to  the  county  courts  P — We  discussed 
the  possibility  of  other  courts — the  police  courts  and 
district  registries — and  we  came  to  the  conclusion  the 
county  court  was  the  most  available  and  most  convenient ; 
most  suitably  constituted. 

5799.  And  inexpensive  ? — And  inexpensive. 

5800.  I  do  not  know  that  we  need  go  through  the 
figures  that  you  have  given  us  here  ;  we  have  had  them 
so  often  before.  But  I  take  it  from  your  experience  as 
a  solicitor  that  the  saving  in  the  county  com-t  would  be 
very  large  as  compared  with  the  High  Com-t  ? — Yes.  I 
have  not  had  such  a  very  large  practice  in  the  county 
court,  but  I  have  given  figures  here  which  I  think  would 
indicate  what  might  be  regarded  to  be  the  minimum 
expenditure  on  a  simple  undefended  divorce  case. 

5801.  In  the  coimty  court  ? — Yes. 

6802.  What  do  you  put  that  at  ? — At  the  bottom  of 
page  3  I  suggest  that  a  101.  note  should  cover  it.  That 
allows  court  fees  10s. ;  one  fee  to  include  all  court  fees  ; 
allow  for  two  or  three  witnesses  where  the  case  is  to  be 
heard  in  a  county  court  easily  accessible  21.  That 
leaves  seven  guineas  to  the  solicitor  for  acting  in  the 
matter  throughout.  I  think  there  are  a  number  of 
solioitors  who  would  take  up  a  simple  case  at  that. 


238 


BOYAL  COMMISSION   ON   DIVOKCE  AND   MATRIMONIAL   CAUSES: 


9  March  1910.] 


Mr.  A.  Blott. 


[Oontinvsd. 


5803.  Ttat  would  not  include  anything  for  counsel  ? 
— No,  til  at  would  mean  either  an  extra  fee  for  counsel 
or  so  much  less  for  the  solicitor.  The  meetiug  was 
strongly  of  opinion  that  the  cost  ought  to  be  reduced  to 
something  like  that  standard. 

5804.  For  the  poor  ? — Yes. 

5805.  By  some  means  or  other  it  should  begot  down 
to  that  ? — Tes,  we  thought  lOZ.  was  an  accessible  figure 
to  the  average  working  man,  or,  at  all  events,  he  would 
do  something  to  get  somewhere  about  that  amount. 

5806.  And  you  think  4:01.  or  50Z.  is  more  than  it  is 
possible  for  a  man  of  that  class  to  find  ? — Tes,  I  have 
said  25Z.  to  SOL  to  people  who  have  asked  me,  and 
sometimes  perhaps  even  201.  in  a  very  simple  case,  and 
they  have  said  that  is  totally  prohibitive. 

5807.  And  then  the  husband  may  have  to  provide 
for  the  wife's  costs,  which  accentuates  the  difficulty  ? — 
Tes. 

5808.  Then  youi-  next  note  is  as  to  proceedings  in 
forma  pauperis  ? — Oh,  yes,  wher"  it  is  impossible  for  the 
party  to  raise  lOL  then  we  say  in  forma  pauperis 
procedure  should  be  given  in  the  county  court  to  persons 
not  possessing  25Z. 

5809.  Now  another  point.  Do  you  think  that  the 
metropolitan  county  courts  should  be  utUised  as  well  as 
the  country  courts  ? — Tes. 

5810.  Would  you  give  us  your  reason  for  that, 
because  it  has  been  pointed  out  that  people  in  London 
have  approximate  access  to  the  High  Court  ? — Tes.  In 
the  first  place,  on  the  ground  of  expense,  my  Lord.  The 
fees  of  the  court  i-un  from  51.  to  51.  10s.  or  61.,  or  even 
upwards ;  and  that  is  a  very  serious  item  when  you  have 
only  101.  to  spend.  Then,  if  you  are  to  retain  counsel, 
yon  cannot  give  him  less  than  three  guineas  and  one, 
which  is  41.  lis.  6d.,  and  then  the  whole  of  your  101.  is 
gone  without  anything  for  witnesses  or  the  solicitor. 

6811.  "Would  it  be  your  opinion  that  in  the  county 
court  the  solicitor  should  have  the  right  to  conduct 
these  cases  ? — Tes. 

5812.  It  is  suggested  in  the  report  referred  to  that 
it  is  not  desirable  ? — -I  think  it  is  quite  desirable.  Of 
course  there  are  solicitors  and  solicitors,  and  there  are  a 
certain  class  perhaps — a  limited  number,  I  hope — who 
would  take  up  these  cases  rather  too  readily  and  push 
them  through  too  earnestly.  But  I  do  not  think  there 
is  much  ground  for  great  fear  with  regard  to  that. 

5813.  Tou  do  not  think  there  is  much  in  that  ? — 
No. 

5814.  Tou  think  this  question  of  costs  would  be 
equally,  or  at  any  rate  to  some  extent,  applicable  as 
between  the  High  Court  m.  London  and  the  local  county 
coui-t  ? — 1  do  not  quite  understand. 

5815.  It  was  suggested  in  the  report  that  has  been 
referred  to  that  the  county  courts  in  London  need  not 
have  this  jurisdiction,  though  it  might  be  reasonably 
given  in  the  country  P — In  order  to  justify  that  statement 
you  must  abolish  the  fees  in  the  High  Ooui-t  altogether, 
or  reduce  them  to  a  nominal  sum  like  10s.  And  then 
you  must  get  counsel  to  take  the  matter  through  gratis. 
In  this  way  you  would  put  the  Divorce  Court  on  the 
same  footing  from  the  poiat  of  view  of  expense,  very 
much  as  the  metropolitan  county  court. 

5816.  Then  you  think  the  London  people  might  go  to 
the  London  county  com-ts  ? — Tes.  I  should  even  then 
be  in  favour  of  giving  the  jui'isdiction  to  the  London 
county  courts. 

5817.  Why  ? — Well,  the  working  man  is  afraid  of 
the  Divorce  Court  iu  London  very  often.  He  would 
not  be  so  terrified  iu  going  to  a  coimty  court.  That 
would  be  a  deterrent  in  many  cases  where  justice 
requires  the  case  to  be  tried. 

6818.  Then  you  are  creating  a  distinction  between 
country  county  courts  and  metropolitan  county  courts  F 
— It  woidd  be  a  temptation  to  people  to  move  to  the 
home  counties  and  get  their  cases  tried  more  cheaply  if 
that  were  not  so. 

6819.  What  is  your  view  of  the  objection  that  has 
been  made  to  the  county  court  judges  taking  this 
jurisdiction,  and  the  suggestion  that  the  jurisdiction 
be  confen-ed  in  the  country,  it  being  exercised  by  a 
High  Court  judge  travelling  round  for  the  purpose  ? 
: — The  proposal  to  send  a  High  Court  judge  on  circuit 


through  the  country  strikes  me  as  being  a  rather  in- 
convenient one.  I  think  in  places  like  the  metropolis, 
where  county  courts  are  thick  upon  the  ground,  it 
would  be  found  convenient  to  appoint  a  judge  having 
the  status  of  a  county  court  judge  to  sit  on  special 
days — we  assume  divorce  cases  are  to  be  tried  on 
special  days — to  try  divorce  cases.  That  strikes  me  as 
a  convenient  aiTangement  for  a  place  like  the  metropohs. 
Also,  in  the  more  densely  populated  parts  of  the  United 
Kingdom  the  same  thing  might  be  done.  But  I  should 
not  suggest  sending  a  special  county  coui't  judge  to  try 
perhaps  one  or  two  undefended  cases. 

5820.  There  would  be  one,  say,  in  London,  taking  the 
whole  of  the  metropolitan  work  P — Tes. 

5821.  And  similarly  in  the  other  large  centres .' — 
Tes. 

Adjourned  for  a  short  time. 

5822.  Tou  were  giving  us  your  views  about  the 
county  courts  and  the  High  Courts.  Do  you  consider 
the  county  court  judges  would  be  able  to  deal  with 
these  cases  adequately  ? — Oh,  yes,  I  can  see  no  reason 
why  they  should  not  be  quite  competent.  If  they  can 
deal  with  a  difficult  running  dovm  case  in  the  street,  1 
think  they  could  deal  with  divorce  cases. 

5823.  And  then  there  would  be  an  appeal  to  the 
High  Court  ? — Tes,  and  that  would  be  a  safeguard,  and 
it  would  induce  the  county  court  judge  not  to  grant 
divorces  too  freely,  and  he  would  know  if  he  refused 
one  the  parties  could  go  to  the  Divorce  Court  as  a 
Court  of  Appeal. 

5824.  Tour  evidence  is  chiefly  directed  to  undefended 
cases  so  far.  About  a  defended  case  you  have  some- 
thing to  say  P — I  do  not  think  I  have  much  to  say 
about  defended  cases.  I  do  not  see  why  they  should 
not  be  fought  out  in  the  county  court. 

6825.  Tou  think  they  would  be  exceptional? — They 
would  be  quite  exceptional.  Very  often  they  would 
not  be  defended  because  a  party  could  not  afford  the 
defence. 

5826.  Then,  with  regard  to  the  second  question,  the 
question  relating  to  judicial  separation.  Did  your 
society  pass  a  resolution  about  that  P — We  passed  a 
resolution  that  the  Summary  Jurisdiction  Married 
Women's  Act  of  1895,  section  4,  requires  amending, 
so  as  to  make  it  unnecessai-y  for  a  wife  to  leave  her 
husband  before  applying  for  a  summons  against  him 
on  the  ground  of  cruelty,  or  failing  to  maintain  her  and 
her  childi-en. 

6827.  Do  you  find  that  in  practice  often  debars  a 
wife  from  getting  an  order  when  otherwise  she  would 
apply  for  one  ? — Very  often.  We  find  the  wife  has  a 
great  reluctance  to  bring  matters  to  a  crisis  by  leaving 
the  husband  in  that  way,  and  it  is  very  often  want  of 
means  to  enable  her  to  take  lodgings  for  a  week  or 
more ;  and  unless  she  has  parents  to  go  to  she  often 
finds  that  an  insuperable  bar. 

6828.  On  this  subject  of  judicial  separation,  have 
you,  in  your  experience,  coupled  with  that  of  yom' 
colleagues,  been  able  to  express  any  views  as  to  the 
result  that  arises  from  separations  ? — We  did  not  pass 
any  resolution,  but  were  of  opinion,  I  think  almost 
without  exception,  that  these  judicial  separations  lead 
to  immorality.  Parties  separated  find  they  want  com- 
panionship, or  a  woman  often  wants  support,  and  it 
leads  to  immoral  connections. 

5829.  And  you  think  that  might  be  remedied  in 
what  way  ? — I  should  grant  judicial  separations  in  a 
very  few  cases,  and  then,  I  think,  only  for  a  limited 
period.     That  is  my  ovm  personal  view. 

5830.  Do  you  think  there  is  a  demand  amongst  the 
poorer  classes  for  a  better  opportunity  of  bringing  these 
cases  before  the  court  P — For  divorce  P 

6831.  Tes  P — Oh,  yes,  certainly.  Very  often  we  get 
asked :  could  not  we  get  a  divorce  ;  could  not  we  get  a 
divorce  in  forma  pauperis  ;  if  not,  what  would  it  cost ; 
what  is  the  very  least  you  could  carry  it  through  for, 
or  questions  of  that  description. 

5832.  Tou  make  a  suggestion  which  I  am  not  sure 
I  appreciate.  Perhaps  you  will  tell  us  what  you  mean 
by  that.     Tour    passage  begins  "  A   suggestion  that 

living  apart" P — Oh,    one  of  my  friends  made  a 

suggestion  that  living  apart  under  a  judicial  separation 
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sHould  be  counted  as  so  much  desertion  for  the  purpose 
of  proceedings  in  the  Divorce  Court.  That  is,  when  the 
parties  were  living  apart  under  a  judicial  separation,  and 
the  adultery  was  proved  and  a  separation  under  a 
magistrate's  order  had  lasted  for  two  years,  that  the 
case  should  be  complete  for  a  divorce. 

5833.  That  is  to  say,  that  that  case  which  has  been 
decided  on  the  point  or  the  law  result  of  that  case 
should  be  altered? — I  do  not  know  the  case  your 
Lordship  refers  to,  but  the  suggestion  amoimted  to  this 
that  the  time  during  which  the  parties  lived  apart 
under  a  judicial  separation  should,  for  the  purpose 
of  an  action  for  divorce,  be  counted  as  so  much 
desertion. 

5834.  Tes,  well,  that  is  the  case  I  mention  P^I  do 
not  know  the  case  your  Lordship  refers  to. 

5835.  Now,  with  regard  to  the  third  question  on 
which  I  wish  to  ask  you — about  publication.  Did  your 
association  come  to  a  conclusion  about  that  ? — Tes,  we 
passed  a  resolution  "that  reports  on  divorce  and 
"  matrunonial  cases  heard  iu  the  county  court  be  not 
"  allowed  to  be  pubUshed  in  the  press  ;  this  not  to 
"  apply  to  the  mere  statement  of  result  or  judgment." 

5836.  What  is  the  ground  for  passing  that  resolu- 
tion ? — There  was  a  little  divergence  of  opinion  amongst 
the  members  present,  but  it  was  carried  by  a  substantial 
majority.  We  thought  it  did  not  conduce  to  the 
morality  of  the  country  to  have  these  cases  published 
ia  the  petty  local  press.  Of  course,  we  had  in  our 
minds  divorces  in  the  county  court  which  we  thought 
might  be  numerous,  and  pei-haps  some  local  papers 
would  fill  columns  with  details  that  would  not  condu.oe 
to  morality,  and  it  would  pander  to  a  taste  for  low-class 
literatioi-e  by  the  working  classes  themselves  ;  and  they 
would  wish  to  know  what  their  neighbours  were  doing. 

5837.  Ton  do  not  think  it  would  be  wise  to  allow  it 
in  those  circumstances  ? — No. 

5838.  What  is  your  view  with  regard  to  its  being  a 
deteiTent  to  immorality  ? — Some  of  us  thought  that  the 
publicity  of  these  reports  was  a  deterrent ;  others  did 
not  think  so.  I  think  the  majority  were  against  the 
reports  and  did  not  think  much  of  the  deterrent  effect. 

6839.  You  say  your  colleagues  at  the  Mansfield 
House  Legal  Aid  Society  dissented  from  the  resolution  ? 
— Tes,  the  Mansfield  House  Committee  were  ia  favour 
of  the  reports  on  the  ground  of  the  deterrent  effect 
they  might  have. 

6840.  Can  you  give  us  any  idea  what  the  respective 
numbers  on  the  question  were  ? — No,  I  might  have 
come  prepared  with  figures,  but  I  do  not  know  that  a 
miaute  was  made.  At  the  association  meeting  I 
should  think  the  majority  was  about  two-thirds  to  one- 
third.  At  the  little  meetiug  of  the  Legal  Aid  Com- 
mittee at  Mansfield  House  the  figures  were  about 
reversed. 

5841.  Then,  "with  regard  to  any  desirable  amend- 
ment of  the  present  law,"  you  passed  the  following 
resolution  ? — ^Tes  :  "  Absence  of  either  party  and  being 
"  unheard  of  for  five  years,  in  the  same  circimistances 
"  as  absence  for  seven  years  is  now  a  plea  in  defence 
"  of  a  criminal  charge  of  bigamy,  be  a  ground  for 
"  granting  a  divorce." 

5842.  Does  that  include  or  not  the  case  of  wilful 
desertion? — That  does  not  include  the  case  of  wilful 
desertion.     WiMul  desertion  I  suggest  later  on  — — 

5843.  We  wiU  come  to  that  later  on  ? — Tes. 

5844.  Will  you  give  us  the  grounds  on  which  this 
last  resolution  was  come  to? — Well,  we  have  been 
several  times  asked  —  generally  by  women  whose 
husbands  have  gone  abroad  and  not  been  heard  of  for 
a  long  time — whether  they  could  safely  marry  again  ? 
We  have  told  them  the  law,  and  it  seemed  to  us  rather 
hard  Unes  that  they  should  run  any  risk  of  having 
their  children  by  their  second  marriage  made  illegiti- 
mate, when  they  had  all  the  materials  that  morally 
entitled  them  to  a  divorce. 

5845.  The  substance  of  it  seems  to  be  that  the 
same  ground  as  is  accepted  as  a  defence  to  bigamy 
might  be  a  ground  for  divorce? — Tes.  There  is  the 
innocent  presumption  of  the  death  of  the  absent 
husband. 


5846i  But  you  reduced  it  from  seven  years  to  five  ? 
— Tes  ;  we  thought  generally  five  years  is  rather  a 
large  slice  out  of  anybody's  life. 

5847.  Seven  years  was  in  different  times  P — Tes ; 
we  live  faster  now. 

5848.  Means  of  communication  ai-e  better  and 
quicker.     Is  that  what  you  mean  ? — Tes; 

5849.  Then  about  wilful  desertion  ?— That  "  wilful 
"  desei'tion  by  either  party  for  three  years  be  a  ground 
"  for  granting  a  divorce."  Where  you  can  prove  the 
intention  of  the  husband  not  to  come  back,  it  seems 
that  three  years  is  quite  long  enough  to  put  that  inten- 
tion to  the  test.  If  the  husband  will  not  come  back 
in  three  years,  he  never  will  come  back. 

5850.  Are  those  common  cases  ? — Fairly  common^ 
I  think. 

5851.  Of  desertion  without  being  able  to  prove 
anything  else  ? — Yes,  fairly  common.  Not  very  often, 
but  we  have  had  them  occasionallyi 

5852:  Then  the  next  one  is  about  insanity  or  con- 
finement in  an  asylum? — The  resolution  we  passed 
was  this :  that  "  incurable  insanity  or  confinement 
"  in  a  lunatic  asylum  during  the  King's  pleasure  as 
"  a  commutation  of  a  death  sentence  be  grounds 
"  for  granting  a  divorce."  We  have  had  cases — ^not 
frequently — where  husband  or  wife  has  been  incurably 
insane,  and  it  has  seemed  a  very  great  hardship  on  the 
other  party  (especially  if  they  were  young)  that  they 
cannot  marry  again. 

6853,  Then  you  go  on  to  deal  with  technical  insanity. 
Perhaps  you  wiU  explain  what  you  mean  by  that  ? — 
We  had  in  our  mind  the  case  of  a  man  who,  for  some 
reason  or  other — ^possibly  threatening  the  life  of  a 
judge — ^who  had  been  sentenced  to  a  lunatic  asylum 
during  the  King's  pleasure,  which  meant  for  life, 
perhaps.  A  case  of  that  description  ought  to  be 
treated  as  though  it  was  incurable  insanity,  we  thought. 

5854.  Tour  colleagues  at  the  Mansfield  House  Com- 
mittee deleted  the  word  "incurable"? — -Tes;  the 
majority  of  those  present  thought  any  serious  case  of 
insanity  should  be  a  sufficient  ground  for  divoi-ce, 

5855.  Even  though  the  insanity  was  for  a  very 
temporary  period  ? — -No ;  but  something  short  of  in- 
curable they  thought  should  justify  a  divorce. 

5856.  Then  you  mention  that  you  moved  a  resolu- 
tion as  to  the  eifect  of  a  sentence  for  penal  servitude. 
WiU.  you  tell  us  about  that  ? — ^I  moved  that  resolution 
myself,  and  strongly  supported  it,  but  my  colleagues 
at  the  meeting  of  the  Poor  Man's  Lawyers'  Association 
thought  it  would  be  a  distinct  hardship,  and  it  was 
eventually  rejected  by  a  small  majority.  But  the  view 
of  some  of  us  who  supported  the  resolution  was  this, 
that  anybody  whose  spouse  was  sentenced  to  a  term  as 
long  as  five  years'  penal  servitude  should  be  justified  in 
getting  a  divorce  if  they  thought  fit. 

5857.  The  next  point  is  that  you  think  the  two 
years  of  desertion  at  present  existing  should  be  cut 
down  to  one  ? — Tes. 

5868.  That  is  desertion  coupled  with  adultery  ? — 
Tes,  we  all  agreed  to  that.  We  could  not  see  why 
there  was  any  particular  virtue  in  two  years  which  one 
year  would  not  possess. 

5859.  Then,  with  regard  to  practice  in  fm-md 
pauperis,  you  have  a  resolution  on  that  ? — Tes,  the 
resolution  reads  thus  :  "  That  the  solicitor  for  a  pauper 
"  petitioner  or  respondent  be  allowed  to  accept  costs 
"  (or  to  take  security  for  the  same)  from  his  client,  or 
"  to  recover  same  from  the  opposite  party  or  the 
"  co-respondent,  and  similarUy  counsel  be  allowed  to 
"  accept  fees,  the  present  rules  notwithstanding." 

5860.  What  is  the  point  of  that  ? — As  the  law  in 
forma  pauperis  at  present  stands,  a  sohcitor  if  he  takes 
the  case  through  from  beginning  to  end  may  not 
accept  one  penny  of  "  profit  costs." 

5861.  Prom  the  other  side  ? — Prom  the  other  side, 
or  even  from  his  own  client  if  the  client  through  some 
unforeseen  accident  becomes  able  to  pay  him,  and  we 
thought  that  was  a  hardship  on  a  solicitor;  and  we 
thought  the  same  applied  to  counsel. 

5862.  Ton  think  that  militates  against  solicitors 
and  counsel  taking  up  cases? — Very  much,  I  think. 
We  generally  used  to  be  under  the  impression  that  a 
solicitor  who  took  up  a  case  for  a  pauper  client  so  far 
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as  to  state  the  case  in  writing  and  to  obtain  the  opinion 
of  counsel  and  the  affidavit  and  lodge  it  ia  the  registry, 
would  be  chosen  by  the  court  to  carry  the  case 
through,  thereby  inflicting  a  double  penalty  on  him. 
But  I  understand  the  practice  of  the  Divorce  Court  is 
not  so  now  ;  but  that  has  been  a  deten-ent  in  the  minds 
of  several  solicitors  I  have  known  for  some  years. 

6863.  I  thmt  we  will  pass  Scotland,  as  we  shall 
jiave  more  direct  information  about  that.  I  will  pass  to 
your  last  resolution? — "That  it  is  advisable  that  the 
"  court  should  assign  solicitor  and  counsel  to  the 
"  pauper  petitioner,  but  only  with  the  consent  of  such 
•'  solicitor  and  counsel,  it  being  futile  to  expect  the 
"  parties  to  carry  their  own  cases  through  the  court 
"  without  legal  assistance." 

5864.  That  almost  speaks  for  itseK  P— Tes,  I  think 
what  we  had  in  our  minds  was  that  it  was  very  objec- 
tionable to  allow  parties  to  conduct  their  own  cases. 
Very  few  of  the  working  men  we  give  advice  to  could 
be  tiTisted  to  cawy  their  own  cases  through.  They 
would  drop  it  and  not  do  it.  They  have  not  the 
intelligence  or  entei'prise  in  riiost  cases. 

5865.  And  you  sum  it  up  by  saying,  "  Nor  would  it 
"  be  advisable  that  they  should  waste  the  time  of  the 
"  court  in  bringing  badly  prepared  actions.  The  ques- 
"  tion  of  gratuitous  assistance  to  paupers  is  a  complex 
"  one — possibly  the  best  solution  would  be  the  assign- 
"  ment  of  a  solicitor  and,  if  desirable,  counsel  by  the 
"  court  and  the  payment  to  them  of  a  fixed  fee  or 
"  taxed  costs  by  the  Treasury  "  ? — Tes. 

(Chairman.)  Of  course,  they  wiU  have  something  to 
say  to  that. 

5866.  (Sir  Lewis  Dibdin.)  I  gather  you  are  in  favour 
of  the  extension  of  the  grounds  of  divorce  in  several 
particulars.  I  want  you  to  consider  the  case  of  deser- 
tion. You  ai-e  in  favour  of  a  divorce  being  granted 
where  a  party  has  been  guilty  of  wilful  desertion  for 
three  years  ? — Tes. 

5867.  Does  that  mean  when  the  one  who  has  deserted 
has  deserted  without  collusion  with  the  party  left 
behind  ? — Tes ;  there  should  be  some  proof  of  an 
intention  on  the  part  of  the  deserting  party  not  to 
come  back. 

5868.  Supposing  he  says  to  his  wife  before  he  goes, 
"  I  am  going  away  and  I  am  not  coming  back  again  " 
— if  it  is  a  man.  Do  you  think  his  absence  for  three 
years,  in  that  case,  ought  to  be  a  sufficient  ground  for 
divorce  ? — Tes. 

6869.  Ton  do  ?— Tes. 

5870.  Then  I  suppose  it  would  be  perfectly  possible 
for  a  man  and  wife  who  had  got  tired  of  one  another 
to  arrange  for  divorce  by  means  of  desertion  ? — Tes. 

5871.  Tou  face  that  ?— Tes. 

5872.  Do  you  regard  that  as  in  the  interests  of  the 
State  ?  I  think  you  attach  weight,  do  you  not,  to  the 
maintenance  and  sanctity  and  permanence  of  the 
marriage  tie  at  a  high  level  ? — Tes. 

6873.  Do  you  regard  such  a  change  in  the  law  as 
you  propose  as  likely  to  promote  that  object  ? — I  think 
there  are  cases  in  which  it  might  lead  to  collusion,  but, 
on  the  whole,  I  take  it,  it  would  be  for  the  benefit  of 
the  community. 

5874.  That,  where  parties  want  to  get  a  divorce, 
they  should  be  able  to  do  so  by  separating  the  one 
from  the  other  for  thi-ee  years  ? — Tes. 

5875.  Now,  with  regard  to  insanity.  I  think  you^ 
yourself,  are  only  in  favoui*  of  divorce  where  the  in- 
sanity is  incurable  ? — I  think,  if  is  there  any  reasonable 
chance  of  the  insanity  being  cured,  it  should  not  be  a 
ground  of  divorce. 

5376.  Some  of  your  colleagues  on  the  Mansfield 
House  Committee  take  the  opposite  view  ? — Tes. 

6877.  The  majority  ?— Tes. 

6878.  Perhaps  it  is  not  fair  to  ask  you  as  to  their 
views,  but  you  represent  them.  "Would  not  that  lead 
to  extraordinary  results  if  insanity  which  was  not 
incurable  (that  is  to  say  was  cm-able)  was  a  groimd  of 
divorce  ? — I  think,  in  the  interests  of  the  legal  aid 
committee  of  Mansfield  House,  I  should  say  that  their 
idea  was — though  it  is  not  clearly  expressed — that 
something  short  of  incurable  insanity  should  be  a 
ground  for   divorce ;    that  is  to   say,  if  there   was   a 


reasonable  possibihty  of  the  insanity  being  cm-ed,  they 
would  not  be  in  favour  of  granting  a  divorce. 

5879.  It  is  rather  difficult  to  draw  a  line  between 
insanity  which  may  be  cured  and  insanity  which  is  not 
technically  incui-able,  yet  still  persistent  ? — I  suppose 
it  is.     I  am  not  an  expert  on  the  subject. 

5880.  With  regard  to  penal  servitude.  Tou  are 
in  favom-  of  divorce  for  a  long  sentence  ? — For  a  long 
sentence. 

6881.  Well,  do  you  think  that  is  really  fair  to  the 
convict  that  there  should  be  that  aggravation  of  his 
sentence  ? — I  think  it  might  be  in  the  majority  of  cases 
(and  we  must  really  look  at  the  interests  of  the  majority, 
I  think),  it  is  a  greater  hai-dship  on  the  spouse  who  is 
still  at  liberty  to  be  tied  to  one  who  is  in  prison  for 
five  of  the  best  years  of  his  or  her  life. 

5882.  Ton  think  the  balance  is  on  that  side  ? 
—Tes. 

5883.  Speaking  generally,  if  your  suggestions  were 
adopted,  they  would,  of  course,  make  divorce  not  only 
easier,  but  it  wotild  make  it  possible  on  many  new  and 
different  grounds  ? — Tes. 

5884.  What  relation  have  the  suggestions  that  you 
make  towards  the  religious  teaching  of  the  New 
Testament ;  do  they,  in  your  view,  agree  with  that 
teaching  or  otherwise  ? — I  do  not  think  I  could  express 
an  opinion  on  that  subject. 

5886.  May  I  take  it  your  evidence  is  given  quite 
apart  from  the  religious  aspect  of  the  matter  ? — Tes, 

3  think  you  may. 

6886.  Tou  do  not  desire  to  lay  any  stress  on  that  ? 
-No. 

5887.  {Mrs.  Tennant.)  Tou  say  that  yoiu- experience 
and  the  experience  of  your  colleagues  is,  that  separa- 
tions frequently  lead  to  immoral  life.  Have  you 
any  figures  to  show  what  proportion  of  cases  come 
together  again  ? — No,  we  have  no  figures  at  all  to 
show  that.  We  make  rather  meagre  notes,  and  the 
parties  come  to  us  when  they  are  in  a  difficulty ;  but 
when  the  difficulty  is  got  over,  as  a  rule  we  do  not 
hear  anything  more  of  it.  We  often  have  cases  where 
the  wife  comes  to  us  and  asks  us  if  she  could  not  get 
a  separation,  and  then  it  turns  out  she  has  already  had 
one  and  has  forgiven  her  husband,  and  the  parties 
have  come  together  again ;  then  she  finds  she  has 
made  a  mistake  in  being  so  forgiving,  and  she  wishes 
to  get  a  fresh  separation. 

5888.  Then,  on  the  other  point  of  insanity;  do  you 
know  if  the  element  of  intermittent  insanity  was  con- 
sidered in  the  discussion  of  that  resolution  ? — No,  I  do 
not  think  we  mentioned  that  specially;  I  think  we 
confined  ourselves  to  insanity  of  a  serious  nature  and 
permanent  insanity.  I  do  not  think  we  went  very 
deeply  into  the  question,  at  all  events,  of  intermittent 
insanity. 

5889.  (The  Archbishop  of  York.)  Tou  said  in  your 
proof — and  I  was  much  interested  by  what  you  said — 
that  you  thought  practically  the  great  majority  of 
cases  that  are  likely  to  come  before  the  county  courts 
would  be  undefended  cases  ? — Tes. 

6890.  What  would  your  view  be  of  the  possibility 
of  that  in  itself  being  a  danger  ?  Would  it  not  mean 
that  a  large  number  of  persons  would  connive  at  one 
another's  ofllences,  and  that,  therefore,  there  would  be 
no  defence.  In  that  rank  of  life  of  which  we  are 
mainly  thinking,  there  is  no  very  strong  opinion  about 
the  committal  of  these  ofEences  ;  would  it  not  be  very 
natural  when  they  get  tired  of  one  another  to 
arrange  ? — Tes,  it  might  have  the  danger  of  leading 
to  collusion. 

5891.  Connivance,  rather  than  collusion,  is  it  not? 
— Tes ;  I  do  not  see  myself  you  can  have  any  safe- 
guard against  collusion. 

5892.  I  mean  connivance  rather  than  coUusion  ?— 
The  difference  is  not  very  practical,  is  it  ? 

5893.  Oh,  yes,  the  difference  is  very  real.  It  has 
often  been  rather  forgotten  by  witnesses  ;  but  collusion, 
I  understand,  is  an  act  of  fi-aud  on  the  coiu-t  by  the 
concealment  of  evidence  or  the  production  of  false 
evidence.  Connivance  is  when  the  parties  mutually 
agree  one  or  other  shall  commit  an  act  in  order  that 
they  may  be  relieved  from  one  another's   society? — ■ 
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I   thiiLk   with   regard    to    connivance   there    is    some 
danger. 

5894.  And  if  a  nu:ipber  of  undefended  cases  were 
brought  in  covmty  courts  all  over  the  country,  would  it 
not  be  a  danger  that  it  might  suggest  to  large  numbers 
of  persons  in  matrimonial  difficulties  that  there  was  an 
easier  way  of  getting  rid  of  their  respective  spouses  ? — 
The  fact  that  the  jurisdiction  lay  in  the  county  court 
close  to  their  door  would  encourage  them  to  think 
abotit  divorce,  and  try  to  obtain  it  ? 

5895.  That  is  what  I  ask  ? — Tes  ;  of  course  that  is 
part  of  the  object  of  giving  the  county  court  jurisdiiv 
tion — ^that  these  people  who  really  have  a  case  for 
divorce  should  get  it. 

5896.  But  might  not  it  also  operate  in  the  way  of 
suggesting  that  they  might  very  easily  get  a  divorce  ? 
. — Yes  ;  I  do  not  think  you  can  get  rid  of  that  element ; 
it  must  exist  in  all  jurisdiction. 

5897.  Then,  with  regard  to  what  you  said,  in  answer 
to  Sir  Lewis  Dibdin,  as  to  cases  of  desei-tion.  Tou 
contemplate  there  it  would  be  possible  for  persons  to 
agree  not  to  come  together  again  for  three  or  four 
years,  but,  in  that  case,  is  it  very  greatly  different  from 
divorce  by  mutual  consent,  which  is  repeated,  if  two 
persons  wish  to  get  a  divorce,  and  for  that  purpose 
one  left  the  other  for  three  years  ? — At  all  events,  there 
is  three  years'  test ;  if  they  persevere,  it  is  some  test  of 
theu'  sincerity  in  their  wish  for  a  divorce. 

5898.  But  the  suggestion  is,  people  might  be 
divorced  by  saying,  "  We  do  not  want  to  live  together 
any  more,"  and  that  that  should  be  repeated  after  three 
years,  and  if  they  still  do  not  want  to  live  together,  that 
there  should  be  a  divorce  ? — Tes. 

5899.  Is  there  much  difference  in  principle  between 
divorce  by  desertion,  which  is  mutually  accepted,  and 
divorce  by  mutual  consent,  when  the  request  for  it  is 
repeated  after  a  lapse  of  time  ? — I  do  not  know  that  I 
quite  follow.  If  the  parties  consent  to  qualify  for  a 
divorce  by  one  leaving  the  other  and  remaining  away 
for  three  years,  that  would  be  connivance  no  doubt.  I 
do  not  think  you  can  guard  against  that  really.  Tou 
must  leave  that  to  the  discretion  of  the  judge  adminis- 
tering the  law.  Then  we  are  prepared  to  face  that ;  we 
say  where  one  spouse  leaves  the  other  for  three  years, 
the  party  deserted  should  have  the  right  to  say,  "  I  am 
"  left  a  widow  (or  a  widower),  and  I  am  entitled  to  a 
"  divorce." 

5900.  One  other  question  which  is  suggested  by 
something  the  Chairman  said.  He  asked  you  whether, 
in  your  experience,  there  was  much  demand  among  the 
poorer  classes.  I  suppose  those  assisted  at  Mansfield 
House  are  mainly  what  may  be  described  as  the  very 
poor  .f — -Tes. 

5901.  Rather  than  casual  labourei-s  ?  —  Dockers 
chiefly. 

5902.  But  you  would  agree  with  the  other  witnesses 
that  the  class  above  that — the  genuine  regular  worker 
ami  wage-earning  classes — are  very  strict  in  their 
observance  of  their  marriage  vows  ? — I  do  not  know 
that  I  could  say  that.  At  the  same  time,  I  do  not 
think  we  get  so  many  of  the  skilled  artisan  class 
bringing  this  class  of  difficulty  before  us. 

5903.  Have  you  ever  heard  of  any  section  of  what 
I  may  call,  ta  that  connection,  the  genuine  working 
class  formulating  any  demiand  for  extension  of  juris- 
diction on  the  ground  of  divorce .'' — I  think  we  have 
sufficient  of  what  I  may  call  better  class  workmen 
coming  to  us  vrith  this  difficulty — the  divorce  difflcidty. 

5904.  I  quite  appreciate  that,  but  they  woxild  be 
individuals  themselves  who  are  in  difficulties  ? — Tes. 

5905.  Have  you  ever  come  across  any  demand  on 
the  part  of  the  working  classes  as  a  whole  for  this 
extension  on  the  ground  that  they  felt  it  to  be  a 
grievance  ? — No,  I  do  not  think  I  have  had  any 
oppoi'tunity  of  gathering  the  view  of  any  class  expressed 
as  a  class. 

5906.  With  regard  to  publication ;  I  think  you  and 
your  body  draw  a  distinction  between  publication  in 
the  county  court  and  publication  in  the  High  Oouit; 
you  would  fui'bid  publication  in  the  county  court,  but 
not  in  the  High  Court  ? — I  think  we  should  forbid  it 
n  the  High  Court  too.  .  I  do  not  think  we  made  that 
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distinction,  though  we  had  that  question  in  our  minds. 
We  considered  it  more  as  a  county  eoui-t  matter. 

5907.  Tou  would  forbid  publication  altogether  ?—- 
Tes. 

5908.  Then  one  question  about  the  difficult  question 
of  penal  servitiide.  Tou  said  you  thought  it  more  a 
hardship  to  the  wife  to  be  tied  to  a  man  in  prison  than 
for  the  man  in  prison  to  know  he  might  come  oat  and 
find  his  wii'o  somebody  else's  ? — Tes,  I  think  that  is 
practically  oiu-  opinion. 

5909.  Have  you  nmch  experience  of  men  sentenced 
to  penal  servitude  for  long  terms  of  imprisonment .'' — 
No  ;  we  have  had  cases  ;  not  very  much. 

.-((•lO.  I  have  had  some  experience,  and  I  should  be 
soiTy  to  think  they  were  all  persons  incapable  of  living 
a  good  life  when  they  come  out  ? — Tes,  I  do  not  disagree 
with  you  there,  your  Grace. 

5911.  With  regard  to  all  these  questions  of 
extension,  I  was  much  interested  in  what  you  said 
about  its  bearing  on  the  teaching  of  the  New 
Testament.  It  would  interest  me  to  know  whether 
you  and  your  colleagues,  when  you  were  sitting,  con- 
sidered the  ground  of  your  proposals  on  the  apparent 
teaching  of  the  New  Testament  F — No,  I  do  not  think 
the  point  was  raised  at  all ;  I  think  we  looked  at  it  as 
a  collection  of  lawyers. 

6912.  (Mr.  Spender.)  May  I  elucidate  your  pro- 
posals. Three  years  desertion  without  adultery  sho^ild 
be  a  ground  for  divorce  ? — Tes. 

5913.  If  the  desertion  is  accompanied  by  adultery, 
then  you  suggest  desertion  for  12  months  or  even 
six  months  should  be  enough  ? — Tes. 

5914.  Have  you  considered  the  case  of  equalising 
the  conditions  between  the  sexes  and  gTanting  a  divorce 
for  adulteiT"  alone  by  a  man  ? — At  the  meeting  of  the 
association  we  discussed  that  matter  rather  strongly, 
and  one  gentleman  moved  a  resolution  having  the  effect 
of  equalising  the  rights  of  the  sexes  on  that  point,  and 
after  some  discussion  it  was  withdrawn. 

5915.  Then  you  came  to  no  decision  P — Not  on  that 
point. 

5916.  Have  you  any  personal  views  to  lay  before 
the  Commission  P — Tes,  I  have  ;  shall  I  give  them  ? 

5917.  (Chairman.)  Tes,  please  ? — I  think  in  the  case 
of  the  working  man  to  give  the  wife  the  right  to 
demand  divorce  on  the  ground  of  one  act  of  adultery 
might  in  many  cases  effect  a  very  great  hardship.  I 
am  thinking  more  of  the  case  of  the  man  whose  work 
takes  him  away  from  home  for  weeks  together ;  it  might 
even  take  him  to  tropical  countries — to  South  Africa  ; 
or  it  might  take  him  abroad  as  a  sailor,  and  in  some 
part  of  the  world  he  might  be  guilty  of  adidtery.  He 
comes  back  to  his  wife  and  naturally  he  does  not  teU 
her  anything  about  it  and  she  does  not  learn  anything 
about  it  for  the  moment.  I  do  not  think  she  necessarily 
suffers  in  any  way  which  gives  her  the  right  to  a 
divorce.  Then  possibly  his  mates,  or  some  one  who 
knows  him,  comes  and  tells  the  wife  he  has  been  guilty 
of  this  sin.  I  do  not  think  that  alters  the  case 
sufficiently  to  justify  her  in  demanding  a  divorce. 
Then,  again,  it  is  possible  in  these  casual  lapses,  or 
accidental  lapses,  as  they  have  been  called,  there  may 
be  some  reason  owing  to  the  relationship  of  the  parties 
at  home,  the  wife's  health  or  the  wife's  indifference  or 
coldness,  which  to  some  limited  extent  would  be  an 
excuse  to  the  husband  for  an  occasional  lapse.  I  think 
the  thing  to  be  looked  at  is  this,  whether  the  act  of 
adultery  by  the  husband  is  accompanied  by  such 
circiimstances  as  would  naturally  lead  one  to  suppose 
that  he  was  permanently  alienated  m  his  affections 
from  his  wife,  or  that  the  act  was  accompanied  by  some 
circumstances  of  indignity  or  heartlessness  to  the  wife. 
In  cases  of  that  description  I  should  say  the  wife  had  a 
right  to  demand  a  divorce.  But  for  a  single  act  of 
adultery  (I  do  not  mean  necessarily  one  act  free  and  the 
second  is  necessarily  to  be  punished)  for  a  single  act  of 
adultery  I  do  not  think  it  would  be  wise  to  give  the 
wife  the  light  to  demand  a  divorce.  It  seems  to  me 
possibly  a  capricious  or  vindictive  woman  might  take 
advantage  of  it  to  punish  her  husband  and  her  children 
and  herself  out  of  all  proportion  to  the  crime. 

5918.  (Mr.  Spender.)  Do  not  you  think  it  would  be 
fair  to  leave  that  discretion  to  thewomin  as  it  is  left  to 
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the  man  in  the  case  of  the  woman  ? — No  ;  the  diificulty 
is  that  if  you  give  the  right  it  is  probably  the  capricious 
or  vindictive  woman  who  will  make  use  of  it. 

5919.  Judging  from  your  experience,  do  you  think 
it  would  multiply  divorce  ?  If  you  give  the  right,  do  you 
think  the  working  woman  would  be  more  likely  to  take 
advantage  of  it  than  othsr  classes  ? — I  do  not  think  the 
working  classes  take  a  very  serious  view  of  a  casual  act 
of  adulteiy,  and  if  you  gave  them  the  right  I  think  it 
would  be,  as  I  say,  the  vindictive  or  capricious  woman 
who  would  take  advantage  of  it,  and  she  would  perhaps 
be  rather  unpopular  amongst  her  friends  for  doing  it. 

5920.  Do  you  think  that  is  a  sufficient  reason  for 
not  giving  it  to  a  woman  who  might  feel  it  to  be  a 
grievance  ? — You  have  to  balance  the  two  evils,  and 
1  think  I  should  say  the  solution  lies  in  not  giving  her 
the  right  in  these  isolated  c'asej. 

•jiJJl.  But  you  would  '/i\e  her  the  rl;.;-ht  (if  1  rightly 
understand)  if  she  could  bring  evidence  that  the  oft'euce 
v/;is  accompanied  b}'  an  alienation  of  affection  ? — Yes  ; 
and  certainly  if  it  were  repeMted  time  after  time  it 
would  be  prhiu'i  facie  evidence  of  an  alienation  from  her. 

■"i!-l-2.  >row  broadly  speaking,  with  reference  to  the 

questions  the  Archbishop  put  to   you ? — May  1 

make  another  remark  in  this  connection.  Where  an 
act  of  adultery  was  accompanied  by  any  danger  to  the 
wife — where  the  man  has  contracted  a  disease — then  if 
she  is  infected  or  not  1  should  say  she  would  be  entitled 
to  say  she  would  have  a  divorce.  That  is  my  own 
private  view,  but  I  admit  it  is  a  very  difficult  subject. 

o92.';.  Then  with  reference  to  the  questions  which 
the  Ai'chbishop  put  to  you.  You  do  not  want  to  make 
divorce  easier  for  poor  people  than  it  is  now  for 
prosperous  people  ;  is  that  a  fair  definition  ? — These 
clumges  will,  of  course,  make  it  easier  for  rich  and 
poor ;  but  I  do  not  wish  to  make  divorce  easy — too 
easy  ;  and  I  would  not  give  it  for  nothing.  I  mentioned 
a  possible  lOZ.  divorce,  and  I  should  not  care  to  make  it 
cheaper  than  that. 

5924.  And  that  would  be  about  equalising  the  rich 
and  poor.  It  would  be  as  difficult  for  poor  people  to 
get  divorce  in  the  county  court  at  that  cost  as  for 
a  better-off  man  to  get  a  divorce  in  the  High  Court  at, 
say,  50Z.  ? — I  think  it  would  make  it  reasonably  easy 
for  the  poorer  class  and  there  are  not  many  who  could 
not  raise  the  lOL  ;  and  for  those  who  corild  not  (the 
resolution  which  I  have  read  meets  the  case)  we  should 
give  the  county  court  jurisdiction  in  forma  pawpens  as 
well ;  but  I  should  be  sony  to  see  a  judge  grant  those 
licences  for  that  procedure  vei-y  freely. 

5925.  Now  with  regard  to  separations  ;  would  you 
keep  the  jui-isdiction  for  that  in  the  hands  of  the  police 
magistrates  or  would  you  give  that  also  to  the  county 
courts  ? — I  see  no  reason  why  it  should  not  be  given 
also  concurrently  to  the  county  court  judges.  He 
might  find  it  convenient  to  have  the  power  when  he 
was  dealing  with  divorce. 

5926.  "Without  taking  it  out  of  the  hands  of  the 
police  courts  when  it  is  complicated  with  other  matters  ? 
— Yes ;  I  should  not  limit  the  cases  they  have,  but  I 
should  not  like  to  see  them  continue  to  have  it  per- 
petual— I  think  it  is  a  mistake  to  let  them  grant 
perpetual  separations. 

5927.  You  said  that  judicial  separations  should  be 
in  very  few  cases  and  only  for  a  limited  period.  Would 
that  meet  the  cases  left  over  which  are  not  provided 
for  by  the  various  changes  suggested — cases  of  cruelty 
in  whicli  the  wife  could  not  get  a  divorce  becaiLse  she 
might  not  be  able  to  prove  adultery,  or  because  the 

husband  might  not  have ? — I  think  so.     I  think  it 

would  meet  cases  of  craelty,  and  possibly  cases  where 
the  husband  practically  staiTed  his  wife  and  children 
(that  happens  leather  frequently  I  am  afraid)  and  prefers 
to  spend  his  money  on  drink  and  not  give  her  enough 
to  keep  things  going ;  and  I  think  it  would  be  good  for 
the  magistrate  to  have  power  to  gi-ant  separations  for 
six  months,  say. 

5928.  Then  the  wife  would  have  to  apply  again  ? 
—Yes. 

6929.  Then  would  that  be  a  ground  for  divorce  if  it 
was  repeated  ? — That  is  a  matter  I  had  not  thought  of. 

5930.  Then  as  to  reporting ;  you  contemplate  the 
bame  rules  as  to  county  court  and  High  Court.     Would 


that  extend  to  the  reporting  of  the  evidence,  or  only  of 
the  results  and  the  judge's  summing  up  ? — I  think  we 
should  limit  it  to  the  statement  of  the  names  of  the 
parties  and  the  result.  Just  the  names  of  the  three 
parties  perhaps,  and  say  who  was  the  petitioner — the 
husband  or  wife ;  and  the  result.  I  do  not  think  I 
should  publish  more. 

5931.  You  do  not  think  if  the  case  were  kept  as 
private  as  that  with  yom-  easier  machinery,  that  it 
would  tend  rather  to  remove  one  of  the  deten-ents  'i — 
No ;  the  detening  effect  I  am  rather  sceptical  about. 
People  who  are  indifferent  to  public  opinion  and  the 
opinion  of  their  neighboiu's  it  would  have  no  effect  on. 
Sensitive  people  it  might  affect,  but  they  are  the  people 
it  would  very  often  pre\'ent  getting  the  justice  they 
should  have. 

VS.ji.  In  the  working  classes  3'ou  do  not  think  it  is 
a  (leteiTent  thut  the  name  should  appear? — I  do  not 
think  it  is  a  very  great  deteiTent. 

59;!:!.  (Chaininiii.)  Just  one  or  two  qviestions  upon 
your  answers.  Y(ni  said,  I  think,  that  among  the 
working  classes  an  act  of  adultery  was  not  thought  so 
much  of  as  possibly  it  might  be  ? — Yes,  that  is  my  opinion. 

5934-,  Does  that  apply  to  an  act  by  the  husband,  or 
does  it  apply  rather  to  the  wife  ? — Both,  but  chiefly 
the  husband. 

5935.  Take  his  case.  Do  you  think  if  the  wife  had 
a  right  to  obtain  a  decree  on  the  ground  of  an  act  it 
would  tend  to  a  prevention  of  that  view  you  mentioned 
— of  what  they  think — would  it  act  as  a  check  on  the 
husband  ? — I  think  it  would  in  many  cases,  but  I  do 
not  think  it  would  universally. 

5936.  One  point  about  desertion ;  I  take  it  your 
resolution  is  as  to  wilful  desertion,  and  the  judge  would 
have  to  be  satisfied  with  that  ? — Yes. 

5937.  Not  in  agreed  desertion  ? — Not  in  agreed 
desertion. 

5938.  Then  my  question  about  demand  was  intended 
to  be  directed  to  demand  for  facilities  to  deal  with  the 
suits.  That  is  what  I  meant  to  put  if  I  did  not  put 
it.  Is  that  a  matter  which  you  consider  from  your 
experience  there  is  a  demand  for? — Oh,  a  very  great 
demand.  I  am  perfectly  certain  in  the  east  of  London, 
if  the  proposals  which  I  have  incorporated  in  these 
proofs  were  adopted,  there  would  be  rather  a  consider- 
able number  of  cases  brought  in  the  local  county 
courts. 

5939.  I  am  not  at  the  moment  intending  to  refer  to 
the  demand  to  inci'ease  grounds  ? — No. 

5940.  You  appreciate  that? — Under  the  present 
law,  assuming  divorce  could  be  got  ? 

5941.  Yes ;  assuming  the  present  law  by  its  difficulty 
of  application  on  the  ground  of  expense  be  dealt  with, 
you  say  there  is  a  demand  for  cases  which  might  be 
brought  being  brought  at  a  less  expensive  court?— 
There  is  a  very  decided  demand. 

5942.  Would  you  give  us  the  grounds  for  that 
statement  ? — We  often  have  cases  before  us  where 
the  parties  are  qualified  under  the  present  law  to  get 
a  divorce,  and  then  the  question  arises,  what  will  it 
cost ;  and  they  generally  put  the  question  bluntly  to 
us,  •'  Would  you  take  it  up,  and  what  would  you 
"  cany  it  through  for  ?  "  and  we  say,  "  Without  saying 
"  we  will  take  it  up  for  you,  it  will  cost  you  at  least 
"  201.  and  possibly  301. ;"  taking  a  fair  average  perhaps 
261.  That  is  after  we  have  formed  an  idea  of  what 
the  evidence  would  be.  They  shake  their  heads  and 
say  it  is  impossible  ;  whereas  I  am  morally  certain  if 
they  could  do  it  for  a  ten-pound  note  many  of  them 
would  say,  "  Will  you  take  it  up  ?  "  I  do  not  say  we 
should  take  it  up,  but  they  would  say,  "  We  will  tiy 
"  for  one." 

5943.  Then,  as  distinct  from  that  form  of  demand, 
just  repeat  what  you  have  to  say  as  to  any  demand  for 
extension  of  grounds  being  brought  to  your  notice  ?— 
Oh,  the  cases  we  have  had  before  us  have  led  to  the 
conclusions  that  we  have  embodied  in  these  resolutions. 

5944.  But  not  expressed  in  a  special  form?— No, 
we  have  never  had  any  opportunity  that  I  know  of  to 
get  the  collective  opinion  of  any  class  of  workmg  men 
on  this  subject.  There  is  no  organisation  that  I  know 
of  that  has  expressed  an  opinion  as  such. 

(Cliairman.)  Thank  you  very  much. 
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5945.  (Chairman.)  You  are  a  barrister-at-law  of 
5,  New  Square,  Lineohi's  Inn  ? — Tes. 

5946.  Have  you  had  25  years'  experience  at  Oxford 
Hovise  in  Bethnal  Green  ? — Yes. 

5947.  And  you  were  for  some  years  vice-head  of 
that  House  ? — Yes. 

5948.  Before  that  you  had  been  a  solicitor  and  after 
that  you  were  at  the  Bai-  ? — Yes. 

5949.  Did  you  start  and  direct  for  a  number  of 
years  the  work  of  the  Poor  Man's  Lawyer  at  Oxford 
House  ? — I  did. 

5950.  And  have  you  for  many  years  been  consulted 
by  many  xoeople  of  the  industrial  classes  of  both  sexes 
as  to  their  legal  difficulties  ? — Yes, 

5951.  What  part  do  they  come  from  particularly  ? — 
Bethnal  Green  particularly,  but  all  the  surrounding 
districts ;  from  Hoxton,  Stepney,  Shoreditoh,  and  parts 
of  Whitechapel  and  Hackney. 

5952.  Have  matrimonial  troubles  been  a  subject  of 
consultation  with  you  ? — Yes. 

5953.  With  regard  to  the  present  law  is  it  within  or 
outside  the  reach  of  the  poor  ■' — It  is  altogether  outside 
their  reach. 

5954.  And  does  the  provision  for  in  formii  pauperis 
deal  with  it  ? — No,  I  have  alwaj's  told  them  that  I  feel 
the  procedure  is  inapplicable. 

5955.  In  your  proof  you  say  you  could  give 
particulars  if  required  ? — Yes,  but  I  have  seen  the 
expert  evidence  that  has  been  given,  so  I  do  not  propose 
to  go  into  it. 

5956.  Details  as  to  cost  ? — Yes.  I  can  put  it  in  my 
own  way. 

5957.  Would  you  summarise  it  ? — Firstly,  thei'e  has 
to  be  proof  of  a  man  or  woman  not  being  worth  more 
than  251.,  a  purely  arbitrary  basis  of  discrimination. 
Then  they  have  to  lay  a  fully  stated  case  before  counsel 
through  a  solicitor.  They  have  to  get  a  solicitor  to 
take  up  the  case  at  the  outset  as  a  condition  precedent 
to  getting  the  order.  Then  they  have  to  procure  a 
certificate  that  there  are  reasonable  grounds,  and  there 
has  to  be  an  affidavit  verifying  the  case  and  exhibiting 
counsel's  opinion  which  has  to  be  attached  to  it ;  then 
there  follows  the  appointment  of  solicitor  and  coxmsel. 
The  official  solicitor  cannot  act ;  and  not  only  in  the 
preliminary  stages,  it  seems  to  me,  are  there  steps  that 
involve  them  in  great  difficulties,  but  afterwards  there 
are  the  difficulties  of  getting  aolicitoi's  and  counsel  to 
take  up  the  case.  So  that  I  have  always  taken  upon 
myself  to  say  to  them,  "  I  am  afraid  this  in  formii 
"  pauperis  prooedui-e  is  not  a  procedure  which  I  think 
■■  you  can  resort  to." 

5958.  Have  you  had  to  tell  people  they  cannot  get 
relief  without  providing  so  much  ? — Yes,  I  have, 
commonly.  Well,  I  have  practically  said :  "  Unless 
"  you  can  find  at  least  301.  you  cannot  l;o  on  and 
■'  the  divorce  law  is  beyond  your  reach  and  you  must 
"  bear  your  burdens."  That  has  been  practically  my 
advice. 

5959.  Then  you  would  suggest,  I  take  it,  that  that 
state  of  things  should  be  in  some  way  remedied  ? — Yes, 
it  seems  to  me  if  there  is  a  divorce  law  at  all  it  should 
be  applicable  to  all  classes  of  society. 

5960.  To  take  it  as  briefly  as  possible,  have  you 
thought  out  the  way  in  which  that  could  be  dealt  with  ? 
— Yes,  my  submission  is  that  the  county  court  jurisdiction 
should  be  extended  to  cover  divorce,  and  that  the  county 
courts  are  the  proper  poor  man's  courts.  I  myself 
have  not  been  in  favour  of  the  summary  jurisdiction  of 
magistrates  in  connection  with  the  granting  of  separa- 
tion orders  which  have  the  effect  of  peinianently 
separating  the  parties.  I  think  that  that  jurisdiction 
has  been  unsatisfactory,  and  the  county  court  jurisdic- 
tion is  the  jurisdiction  which  is  required. 

5961.  To  follow  that  up,  would  you  take  away  the 
whole  jurisdiction  of  the  magistrates  to  deal  with  these 
cases? — No,  I  think  the  magistrates  ought  to  have 
power  to  grant  orders  of  temporary  suspension  of 
cohabitation,  especially  in  cases  of  ci-uelty  and  assault, 
and  that  the  magistrate's  order  should  not  have  effect 
beyond    a    certain    period,  and    that    if    a  permanent 


separation  or  divorce  is  required,  the  civil  courts  should 
be  the  courts  to  which  to  resort. 

5962.  I  note  in  your  proof  that  there  is  an  unequal 
state  of  things  on  these  separation  orders  ? — Yes. 

5963.  What  is  it  you  want  to  say  about  that  ? — I 
have  known  cases  in  which  the  husband  has  been  a 
martyr  in  connection  with  the  conduct  of  his  wife ;  and 
it  is  a  very  serious  matter  for  the  poor  who  depend 
entirely  on  their  wage-earning  capacity.  I  have  known 
a  husband  molested  to  such  an  extent  by  a  jealous  wife 
that  his  health  has  been  practically  undermined.  I 
have  known  a  woman  absurdly  jealous  and  suspicious 
of  her  husband's  conduct  which  has  been,  I  believe, 
quite  without  exception  all  the  time ;  I  have  known 
her  simply  make  his  life  intolerable,  affecting  his  health 
prejudicially,  beset  him  on  his  way  from  woi-k,  sell  his 
clothes,  and  withhold  food  from  him  when  he  came 
back  from  work.  There  are  cases  of  that  kind  which 
seem  to  me  to  lead  to  this  suggestion,  that  molestation 
is  a  ground  on  which  suspensory  orders  should  be 
granted. 

5964.  You  mean  the  Act  at  present  gives  no  relief 
to  the  husband  except  when  there  is  habitual  drunken- 
ness ? — That  is  so. 

5965.  And  you  would  meet  the  difficulties  you 
suggest  by  giving  the  husband  some  remedy  ? — Yes. 
I  wish  also  to  observe  that  habitual  drunkenness  has 
been  so  defined  by  the  Legislatiire  and  construed  by 
the  High  Court  in  the  case  of  Eaton  v.  Best,  that 
the  relief  under  this  head  does  not  travel  very  far. 
Practically  an  habitual  drankard  must  be  a  man  or 
woman  habitually  on  the  verge  of  lunacy.  But  a  man 
who  is  a  drunkard — a  habitual  drinker  to  such  an 
extent  that  his  wife  and  childi-en  are  left  without  any 
means  of  maintenance  from  him — does  not  necessarily 
come  within  the  definition  of  the  law,  and  so  that  case  is 
not,  neither  is  the  converse  case  where  the  wife  is  the 
culprit,  covered  by  the  Summary  Jurisdiction  Act. 

5966.  Then  the  next  point  you  mention  is  one  we 
have  had  before,  that  the  wife  should  not  necessarily  be 
obhged  to  leave  her  home  to  get  a  remedy  that  she  can 
only  now  get  if  she  does  leave  her  home  ? — Yes,  I 
wanted  to  press  that  very  strongly,  because  I  have  had 
so  often  cases  about  that.  In  ordei-,  practically,  to  get 
an  order  under  the  Summary  Jurisdiction  Act  in  the 
cases  fourthly  and  fifthly  described  in  the  section,  she 
has  to  leave  and  live  separate  and  apart  from  him. 
Often  have  I  known  cases  in  which  a  good-for-nothing 
husband  follows  and  besets  the  wife,  and  clamours  out- 
side at  night  for  admission  to  her  place  of  refuge,  and 
the  police  are  not  disposed  to  intervene  as  she  is  armed 
with  no  order  entitling  her  to  take  the  step  in  ques- 
tion. This  requirement  also  involves  the  lapse  of  an 
interval  of  time  between  the  acts  of  cruelty  and 
neglect,  as  the  case  may  be,  on  which  she  relies ;  and 
the  application  for  the  statutory  relief,  during  which 
she  is  often  apt  to  experience  the  sorest  of  trials ; 
and  I  have  known  orders  refused  in  cases  which  seemed 
to  me  very  strong  indeed,  in  which  the  unfortu- 
nate wife  has  been  dependent  entirely  upon  her  own 
exertions  to  keep  herself  a,bove  water,  and  the  children 
as  well,  in  which  the  husband  comes  and  molests  her  at 
her  place  of  work  and  elsewhere,  and  practically  makes 
her  life  a  burden  until  he  gets  some  money  out  of  her. 

5967.  Then  I  will  pass  on  to  the  next  point  yovi  deal 
with.  "  There  should  also,  I  suggest,  be  less  capacity 
"  than  there  is  now  for  evading  or  setting  at  naught 
'•  a  magisterial  order ".'' — Yes,  I  have  had  frequently 
cases  where  the  magistrates'  order  is  disregarded. 

5968.  Have  you  any  remedy  to  suggest  on  that 
point  ? — I  have  thought  it  out,  but  I  have  only  this  to 
suggest :  there  should  be  some  security  for  payment ; 
that  the  man  against  whom  the  order  is  made  should 
produce  sureties,  or  be  in  some  way  required  to  pay  the 
money  into  coint,  or  at  least  register  his  address  ;  and, 
if  he  does  not  comply  with  such  conditions,  the  court 
should  be  able  to  deal  summarily  with  him.  I  should 
certainly  be  inclined  to  extend  the  powers  of  committal 
for  default  of  payment  of  money  due  under  the  orders 
granted  undei'  the  Summary  Jurisdiction  Act. 

q  2 
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5969.  Tour  next  point  deals  witli  the  county  courts 
again  ? — Tes. 

5970.  And  then  you  say  the  county  court  is  better 
than  the  police  court  ? — Tes. 

5971.  "And  that  the  county  court  judges  should 
"  have  power,  by  Order  in  chambers,  to  sanction  suits 
"  in  forma  pauperis  "  ? — Tes,  and  I  think  the  liability 
to  costs  incident  to  the  county  coui't  procedure  is 
sufficiently  deterrent  against  unjustifiable  applications 
for  matrimonial  relief.  The  poor  will  look  twice  before 
they  incur  obligations  for  costs  at  all,  even  to  the 
extent  of  a  county  com-t  scale. 

5972.  Ton  think  it  will  check  precipitate  applica- 
cations  ? — ^Tes,  which  are  now  very  often  made  imneces- 
sarily  to  magistrates. 

5973.  Do  you  think  you  would  find  more  careful 
dealing  with  the  cases  than  at  present  ? — I  think  magis- 
trates have  been  very  careful,  but  it  has  been  very 
difficult  to  judge  as  to  what  view  the  magistrate  will 
take.  My  opinion  is,  in  the  ci\'il  courts,  precedents  will 
be  established  which  wUl  be  followed,  as  a  rule,  by  the 
county  court  judges  if  they  have  this  jurisdiction, 

5974.  Then  the  next  points  you  deal  with  are 
chiefly  about  costs.  Woidd  you  permit  of  the  appear- 
ance of  solicitors  in  court  ? — Tes,  I  would. 

.  5975.  Why  ? — Because  I  think  it  is  imposing  on 
parties  a  burden  of  costs  beyond  their  capacity  if 
solicitors  fee  counsel. 

5976.  It  is  suggested,  unless  it  is  left  in  the  hands 
of  counsel,  thei'e  might  be  a  danger  of  more  unscru- 
pulous practice  ? — My  belief  is  the  county  court  judges 
having  a  great  familiarity  with  litigants  of  the  poorer 
classes  are  quite  capable  of  dealiag  with  this  juris- 
diction. 

5977.  And  they  would  know  their  sohcitOrs  ? — They 
would  know  their  sohcitors,  and  in  addition  to  that 
I  have  suggested  this  in  my  proof,  that  it  may  be  that 
a  county  court  judge  should  not  have  jurisdiction 
beyond  granting  a  decree  nisi,  and  that  all  the  papers 
might  then  be  sent  to  the  central  registry  for  examina- 
tion before  the  decree  absolute  is  pronounced. 

5978.  1  think  that  is  found  in  the  Report  of  the 
Committee  ?  —  I  think  that  was  suggested  in  the 
Report. 

5979.  Then,  powers  of  transfer  or  stating  cases, 
and  you  suggest  power  in  the  High  Court  to  assign 
counsel  on  a  certificate  of  the  county  court  judge  to 
argue  it  ? — Tes. 

5980.  Do  you  find  precedents  for  that  under  the 
Poor  Prisoners'  Defence  Act  ? — Tes,  the  Legislature 
may  well  be  expected  to  extend  the  principles  that 
underlie  this  enactment  and  the  costs  in  Criminal 
Cases  Act,  1908. 

5981.  Then  you  think  the  cases  should  be  taken 
at  special  sittings  ? — Tes. 

.5982.  Is  there  a  reason  for  that  ? — Tes;  my  own  hope 
is  that  these  cases  will  be  dealt  with  without  every- 
body being  present  in  coiui. ;  that  they  will  be  dealt 
with  in  private.  I  think  that  the  merits  will  be  better 
dealt  with,  the  people  who  can  give  evidence  vrill  be 
more  incUned  to  come  forward,  and,  altogether,  it  will 
raise  the  tone  of  the  proceedings  i£  they  are  separated 
o£E  from  the  ordinary  proceedings  of  the  county  courts. 

5983.  It  follows  almost  from  what  you  say  that 
you  would  not  allow  publication? — No,  I  should  be 
dead  against  publication ;  but  I  think  it  very  important 
there  should  be  an  effective  registration  of  decrees 
and  of  the  persons  against  whom  the  orders  are  made 
and  the  extent  of  the  relief  granted. 

5984.  I  see  one  of  the  grovmds  you  put  against 
publication  is  discouraging  witnesses.  Is  that  based 
on  any  experience  of  yours  ? — No ;  it  is  only  my 
surmise  from  the  result  of  what  I  have  seen  myself  in 
dealing  with  these  cases  in  East  London — that  the 
respectable  witnesses  would  be  extremely  loth  to  come 
foi-ward  and  give  evidence  which  would  be  published 
in  the  papers. 

5985.  Then  your  experience  leads  you  to  think  if 
all  these  cases  were  dealt  with  in  private,  justice  would 
be  better  administered  ? — I  think  so.  I  put  it  on  the 
ground  of  public  policy. 

5986.  The  next  point,  I  think,  is  generally  accepted 
at  present ;  that  there  should  be  a  limit  placed  upon  it. 


some  limitation  of  means  ? — Tes.  I  have  attended  the 
Poor  Man's  Lawyer  Association  meetings,  and  21.  a 
week  seems  to  me  to  be  a  kind  of  line  to  draw. 

5987.  Tou  have  already  dealt  with  the  next  point,  I 
think.  Now,  the  amendments  as  to  substantive  law. 
As  to  judicial  separation  first.  Let  us  deal  with 
that.  First  of  all,  has  your  experience  led  you  to 
form  any  views  as  to  the  results  of  permanent  separa- 
tions ? — No,  I  cannot  speak  as  to  that  with  any 
confidence  at  all.  My  experience  is  generally  that  acts 
have  been  committed  which  would  ground  an  order  for 
judicial  separation  beforehand. 

5988.  For  divorce  do  you  mean  ? — Tes,  one  or  the 
other. 

5989.  For  divorces  ?— Tes. 

6990.  And  that  the  separation  is  taken  as  a  remedy 
before  the  magistrates,  because  they  cannot  get  divorce. 
Is  that  what  you  mean  ? — Tes. 

5991.  Do  you  think,  then,  in  many  cases  where  at 
present  there  is  a  separation  order,  divorce  would  have 
been  obtained  if  there  had  been  an  opportunity  of 
getting  it  from  the  court  ? — Tes  ;  I  entirely  confirm  the 
evidence  that  has  just  been  given  by  Mr.  Blott  on  that 
point.  I  have  always  said  to  litigants,  or  would-be 
litigants,  when  they  have  come  before  me  :  "  Tes,  these 
"  facts  are  sufficient  to  justify  a  divorce,  but  you  cannot 
"  afford  to  get  it."  They  have  asked  frequently  for  a 
permanent  dissolution  of  the  marriage  relationship. 

5992.  Then,  is  your  view  that  there  is  any  demand 
amongst  the  class  you  have  met  with  for  the  power:  to 
prove  their  cases  before  the  court  ? — Tes.  There  are 
very  bad  cases  indeed,  and  it  is  very  much  more 
important,  it  seems  to  me,  for  the  poor  to  have  that 
law  within  their  reach  than  for  the  rich,  because  the 
poor  depend  entii'ely  on  themselves  for  wages,  and  their 
wage-earning  capacity  is  very  much  deteriorated  through 
these  matrimonial  troubles. 

5993.  As  to  divorce  a  vinculo  ;  I  shotdd  Hke  you  to 
give  youi'  observations  upon  that  yourself? — Tes,  I 
think  it  is  very  important  indeed  in  considering  the 
question  of  extending  divorce  a  vinculo  to  draw  a  clear 
distinction  between  the  position  of  the  secular  law  and 
the  position  of  churches.  It  seems  to  me  that  the 
Chui-ch  of  England  in  partiovdar  is  in  a  very  difficult 
position,  and  has  been  for  some  time  with  reference  to 
the  matrimonial  relationship ;  and  as  I  have  suggested 
here,  I  first  submit  that  a  clear  distinction  should  be 
drawn  "  between  man-iage  as  a  civil  contract  and  the 
"  full  conception  of  marriage — the  ideal  relationship  of 
"  the  spouses,  so  clearly  expounded  by  the  Poimder  of 
"  Christianity  and  recorded,  as  Mr.  Gladstone  and 
"  others  have  so  cogently  urged,  with  entire  consistency 
"  by  the  three  Evangelists."  Then  I  have  submitted 
that  "  the  civil  contract  of  marriage  is  that  dealt  with 
"  by  St.  Paul  in  his  letters  to  the  Corinthians,  when 
"  he  declared  that  there  might  be  separation  for 
"  differences  of  religion  between  the  parties.  In  fact. 
"  it  was  not  imtil  the  Middle  Ages  that  the  religious 
"  ceremony  was  made  obligatory  by  law  anywhere, 
"  while,  as  to  England,  at  common  law  and  before  the 
"  Man-iage  Act  of  1753  marriages  were,  as  they  are 
"  now,  perfectly  valid  for  aU  civil  purposes  without  a 
•'  religious  ceremony."  It  appears  from  cases,  particu- 
larly those  of  Beamish  v.  Beamish  and  Regina  v.  Millis, 
that  the  clergyman's  function  was  the  witness'  function ; 
he  was  a  reliable  witness  to  the  fact  of  the  contract 
having  been  duly  entered  into.  So  I  think  we  want 
to  draw  a  clear  distinction  between  the  two — the  civU 
mai-riage  in  the  eye  of  the  secular  law,  and  the 
matrimonial  relationship  in  the  eye  of  the  Church. 

5994.  I  see  you  say  a  civil  marriage  pure  and  simple 
is  valid  but  not  obligatory  in  England,  Italy,  and  Spain, 
but  it  is  obligatory  in  France,  Holland,  Belgium,  Ger- 
many, Switzerland,  Austria,  and  Brazil  ? — Tes,  but  that 
has  been  practically  brought  out — I  cannot  say  I  am 
giving  that  evidence  as  a  result  of  my  own  researches — 
it  has  been  brought  out  very  forcibly  and  clearly  by 
Mr.  Leoky  in  his  book  on  "  Democracy  and  Liberty." 
Then  I  submit,  "  Churches,  having  regard  in  particular 
"  to  the  Act  of  1857,  and  the  probable  extension  of  its 
"  provisions  in  future  in  view  of  the  anomalies  which  it 
"  has  created,  should  be  freed  from  all  civil  fimctions 
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"  incident  to  marriage,  such  as  its  registration,  which. 
••  should  be  exclusively  the  duty  of  the  civil  registrar 
■■  aud  <  ibligatory  on  all  parties  to  a  marriage  contract — 
■  churches  will  thus  be  confined  to  their  proper  pro- 
••  vince,  namely,  the  performance  of  the  religious  cere- 
•'  mony  in  the  cuise  of  their  own  members,  and  in  cases 
•■  in  which  there  is  no  cause  or  just  impediment  in  the 
■■  eye  of  the  Chui'ch.  The  Ohm-ches  will  also  be  free 
'"  to  urge  with  all  the  m<ire  force  upon  the  conscience 
"  of  the  community  that  iu  the  eye  of  religion  marriage 
"  is  much  more  than  a  civil  contract,  and  that  all  who 
••  enter  into  the  marriage  state  will  do  well  to  procure 
"  the  super-addition  of  the  religious  ceremony  to  the 
■■  civil  registration.  If  churches  perform  civil  func- 
••  tions  in  relation  to  marriage  as  the  creatvu-es  of  the 
■"  State  they  are  apt  to  fail  in  their  real  functions — as 
•'  the  salt  of  the  earth  fo'-  example  (a)  to  celebrate 
' ■  man-iages  of  those  uufit  for  the  religious  ceremony ; 
■'  (6)  to  suffer  (voluntarily  or  imroluntarily)  the  Chris- 
•'  tian's  ideal  of  marriage  to  be  degraded  to  the  lower 
'■  standarfls  of  human  society.  1  think  that  this  mix. 
■■  up  by  force  of  law  of  the  functions  of  civil  registra- 
"  tion  and  religious  ceremonial  has  been  most  un- 
"  fortunate.  I  have,  for  instance,  in  the  course  of  my 
■•  residence  in  East  London — I  am  glad  to  say  in 
"  recent  years  conditions  have  very  much  improved — 
"  but  I  have  in  the  coui-se  of  my  residence  in  East 
"  London  witnessed  sad  sights  in  connection  with 
"  marriages  celebrated  in  the  churches  of  the  establish- 
"  ment  by  the  clergy.  I  have  seen  young  girls  married 
'■  in  chui-ch  in  the  morning  reeling  about  the  streets  in 
"  a  deplorably  drunken  condition  in  the  afternoon  ;  and 
"  I  have  known  a  clergyman  go  out  of  his  way  to  cele- 
'■  brate  marriages  in  his  church  of  large  numbers  of 
'■  folk  of  whom  he  knew  practically  nothing,  and  who 
■■  were  in  reality  not  members  of  the  chui'ch  at  all. 
•  There  should  be  no  legal  claim  to  be  married  in  a 
••  chiu'ch  or  chapel  at  all,  and  certainly  not  on  the  part 
"  of  those  who  are  not  members  of  a  congxegation,  and 
"  who,  as  things  at  present  stand,  are  enabled  to  adopt 
"  the.  religious  form  without  attaching  any  more  im- 
"  portance  to  it  than  the  purely  civil  form.  The 
"  Church  of  England,  although  established,  has  been 
'■  released  from  all  probate  and  testamentary  jurisdic- 
"  tion,  and  from  all  jurisdiction  relating  to  matrimonial 
"  causes.  It  remains  for  it  to  be  freed  from  all  civil 
"  functions  in  relation  to  marriage.  It  need  not  follow 
"  from  this  separation  of  functions  that  the  State  will 
"  adopt  a  lax  conception  of  the  marriage  contract  (as 
"  France  did  in  1792,  but  discarded  in  1816).  The 
"  State  maybe  expected,  on  groimds  of  public  policy 
"  alone,  to  regard  the  marriage  contract  as  no  ordinary 
"  one,  but  one  involving  a  permanent  change  of  status, 
"  and  not  dissoluble  except  for  the  most  cogent  reasons, 
"  and  through  State  intervention  alone.  It  is  a  lax 
'■  view  of  the  contract  which  leads  to  a  lax  view  as  to 
"  its  dissolution.  The  State  within  its  sphere  will  be 
"  free  to  provide  for  or  sanction  the  dissolution  of  the 
"  contract  in  certain  events,  and  it  has  ever  been 
"  accustomed  to  do  so,  whether  we  regard  the  Mosaic 
"  peiiod,  or  the  period  of  St.  Paul,  or  the  modem 
"  period.  But  as  divorce  decrees  are  within  the  ex- 
'•  elusive  province  of  the  State,  so  should  the  entry 
"  into  fresh  marriage  contracts  on  the  part  of  divorced 
"  parties  during  the  life  of  the  person  from  whom  they 
"  have  been  divorced,  be  in  point  of  law  exclusively  a 
"  matter  for  the  civil  registrar.  Provided  the  civil 
"  function  becomes  altogether  a  thing  apart  from  the 
'•  religious  function,  I  should  be  disposed  to  concede  to 
"  the  civil  courts  exercising  jurisdiction  in  matrimonial 
•■  causes  the  jurisdiction  to  decree  dissolution  of  mar- 
■•  riage  on  all  the  grounds  recommended  by  the 
•  Commission  appointed  in  Edward  VI.'s  reign,  and 
'■  which  included  Archbishop  Cranmer  and  Peter 
'■  Martyr."  I  firstly  submit  that  (1)  ■■  adultery  simpli- 
■■  citer  on  the  part  of  either  spouse  "  should  be  a 
crround  fpr  divorce  a  oinculo.  "  This  is  now  the  law  in 
•^  Prance  and  Scotland.  (-2)  Wilful  and  prolonged 
"  desertion  or  even  too  long  absence  should  be  another 
■■  oround.  The  former  is  ground  for  divorce  in 
■■  Scotland,  Victoria,  New  South  Wales.  The  other 
■•  grounds  should  be  (:!  I  Capital  enmity.  (1)  Aggravated 
■•  cruelty." 
3720 


5995.  What  do  you  understand  by  capital  enmity  ? 
— ^I  understand  tlie  reformers  in  the  Reformatio  Legum 
meant  such  enmity  as  led  to  the  impossibility  of  the 
max'ried  life  continuing. 

5996.  It  is  your  translation  of  their  language  V — 
Yes.  Their  e.xpression  is  "  mimicitia  capi talis,"  and  I 
submit  all  the  grovmds  for  divorce  a  vinculo  seriously 
recommended  before  this  Oomini.ssion  are  included  in 
the  grounds  suggested  in  the  Reformatio  Legum. 
'•  Divorce  a  vinculo  should  be  restricted  to  specific 
"  causes  which  operate  to  vuhi  the  hajipiness  of 
"  married  life,  and  to  permanently  frustrate  the 
"  whole  object  of  the  civil  contrat't.  There  should 
"  not  be  so  much  left  t(j  judicial  discretion  as  i.s  done 
"  in  Switzerland  and  Maine;  still  less,  of  C(iu]'se, 
"  should  there  be  divorce  by  mutual  consent.  In 
"  the  case  of  a  second  man-iage  after  divorce  the 
"  publication  of  banns  is,  as  things  now  are,  obligatory 
"  on  the  clergy,  and  there  is  not  inconsiderable  autho- 
"  rity  for  the  assertion  (a)  that  a  clergyman  must 
■•  solemnise  the  I'emarriage  by  licence  of  a  divorce  on 
■'  pain  of  ecclesiastical  censure,  and  that,  in  the  last 
•'  resort,  he  may  be  compelled  to  do  so  Ijy  mandamus, 
"  (t)  That  the  grant  vf  a  common  licence  for  ,sucli  a 
"  marriage  is  obligatory  (see  Dv.  Tristram's  letter  to 
■■  the  '  Times,'  6th  June  19<)o),"  We  are  aware  of 
the  strong  and  very  competent  opinion  on  the  other 
side ;  still.  Dr.  Tristram's  view  is  the  view  of  an 
ecclesiastical  lawyer  of  high  authority.  "  If  the  law 
"  were  altered  as  suggested  supra,  all  such  difiiculties 
"  would  be  done  away  with." 

5997.,  Those  are  suggestions  which  your  studies 
have  led  you  to  make  ? — Tes.  they  are  suggestions 
based  upon  the  consideration  of  whether  it  is  advisable 
to  extend  the  jurisdiction  to  grant  decrees  of  divorce 
a  vinculo.  I  should  be  very  sorry  to  transgress  what 
I  believe  is  the  Scriptural  law  on  the  subject,  but 
I  think  it  is  because  we  have  mixed  up  the  civil  aspect 
with  the  highest  ideal  aspect  that  is  presented  to  us 
in  the  Gospels'  that  we  have  got  into  these  difiiculties 
which  have  been  created  under  the  Divorce  Act  of  1857. 

5998.  Now  we  are  in  the  year  1910.  a  long  way 
after  that  Act  ? — Tes. 

5999.  In  the  existing  state  of  things  would  you  tell 
me  whether  you  have  formed  a  view  whether  the  state 
of  the  law  as  to  grounds  should  be  extended  to  the 
causes  you  have  just  read  ? — In  view  of  the  Act  of 
1857,  my  Lord  ? 

6000.  Tes  ? — Tes,  I  think  so,  becanse  now  it  is  a 
matter  for  the  civil  courts. 

6001.  Has  your  experience  led  you  to  think  that  at 
the  present  day  if  those  causes  were  extended  it  would 
be  beneficial  or  not  in  the  interests  of  morality  ? — I 
think  it  would  be  beneficial. 

6002.  Will  you  tell  us  the  grounds  on  which  you 
state  that  ? — My  grounds  are  that  if  the  power  to 
decree  divorce  was  extended  in  relation  to  the  industrial 
community  there  would  be  a  greater  deterrent  than 
there  is  now ;  deterrent  to  immoral  actions  and  wrong 
alliances  during  the  matrimonial  obligation. 

6003.  Is  there  any  other  point  you  want  to  di-aw 
attention  to  ? — There  is  one  point  about  agreements — 
separation  agreements — that  I  want  to  sa,y  a  word 
about. 

6004.  You  mean  agreement  as  the  law  permits  at 
present  by  deed  ? — Yes  ;  I  have  found  it  generally  best 
in  the  large  majority  of  cases  to  effect  what  is  neces- 
saiy  by  getting  the  parties  to  agree  to  a  separation ; 
and  I  think  those  separation  agreements  should  always 
be  registered,  which  is  not  the  case  at  the  present 
time ;  that  their  validity  should  depend  upon  their 
registration;  and  that  it  would  be  a  good  thing  if 
payment  of  the  money  which  is  payable  under  a  sepa- 
ration agreement  was  capable  of  being  summarily 
enforced  on  the  registration  of  the  agreement.  I  have 
always  advocated  separation  agreements,  because  if 
there  is  reconciliation  they  can  at  once  be  torn  up,  and 
I  think  also  it  would  be  a  good  thing  for  the  State  to 
recognise  them  more  than  it  has  hitherto  done.  I  have 
had  the  experience  of  a  county  court  judge  very  much 
ciiticising  fiur  policy  of  separating  a  husband  and  wife 
through  a  separation  agreement.  I  think  it  is  better 
to  separate  them  through  a  separation  agreement  than 
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in  any  other  way,  because  it  is  mucli  more  easy  to 
dissolve  a  separation  agreement  than  it  is  a  separation 
order. 

6005.  Then,  just  to  summarise  your  very  interesting 
evidence,  you  are  in  favour-  of  an  extension  of  a  facility 
of  bringing  the  cases  before  the  court  ? — Yes. 

6006.  You  are  in  favour  of  an  extension  of  the 
grounds  on  which  divorce  should  be  granted,  for  reasons 
you  have  already  given  ? — Yes. 

6007.  And  you  do  not  like  the  idea  of  separation 
orders  of  a  permanent  character  ? — No,  I  think  a 
separation  order  should  be  always  capable  of  I'ipening 
into  a  decree  of  dissolution. 

uUIJS.  There  is  one  thing  we  have  not  got  in  your 
proof — you  seem  to  have  thought  out  this  subject  a 
good  deal — with  reference  to  the  relative  position  of 
the  two  sexes  ? — Yes,  1  should  put  them  on  an  aljsolute 
e<iuality. 

6009.  Your  evidence  has  been  extremely  well  given  ; 
let  u,s  have  the  ground  on  which  you  place  that  state- 
ment ? — 1  have  sribniitted,  in  my  evidence  before  you, 
that  the  civil  contract  should  be  the  thing  to  emphasise 
from  the  point  of  view  of  the  State — a  civil  contract 
creating  a  permanent  change  of  status — practically  a 
lifelong  relationship ;  and  my  submission  is  that  if 
there  are  circumstances  which  subsequently  arise,  going 
to  the  root  of  the  whole  contract  which  is  the  basis  of 
the  relationship  between  the  parties,  that  those  circum- 
stances should  ground  a  dissolution  of  it. 

6010.  Yon  think  that  equally  applies  on  both  sides  ? 
— There  ought  to  be  equality,  I  submit,  between  the 
spouses  on  that  ground,  and  it  is  not  necessary,  I 
submit,  for  people  to  dive  into  utilitarian  principles  in 
the  matter  and  unearth  all  sorts  of  ideas  that  may 
occur  to  them  as  to  the  different  results  that  follow 
from  misconduct  in  each  case.  My  submission  is  you 
simply  look  at  the  contract  and  see  whether  there  has 
been  a  bad  violation  of  it ;  and  I  submit  if  you  look 
into  the  Reformatio  Legiun,  which  is  an  extremely 
able  document,  drawn  up  as  embodying  a  unanimous 
decision  on  the  part  of  those  Commissioners,  you  will 
find  them  bring  out  clearly  the  equality  of  the  spouses 
in  this  respect.  They  regard  adultery  on  either  side 
as  an  equally  gross  violation  of  the  marital  obligation, 
going  to  the  root  of  it,  as  I  understand,  and  not  to  be 
dealt  with  by  the  courts,  "  sine  gravissima  poena." 
They  also  condemn  judicial  separation  (Divorce  a  tnensa 
et  thoro). 

6011.  Do  you  think  that  covers  the  case  we  have 
had  suggested,  which  occurs — not  frequently,  but 
certainly  it  does  occur — of  something  that  has  happened 
before  mai-riage  with  another  man,  and  which  leads  to 
the  production  of  a  child  very  soon  after  the  time  of 
the  marriage.  I  do  not  know  whether  you  have  had 
that  brought  to  your  attention  ? — That,  of  course, 
grounds  nullity — would  it  not — rather  than  dissolution  ? 

6012.  No,  it  is  decided  it  does  not  ? — No,  but  ought 
it  not  to  be  viewed  from  the  point  of  view  of  nullity 
rather  than  dissolution ;  anything  that  has  happened 
before  the  contract  has  been  entered  into  ?  It  is  like 
voiding  an  ordinary  contract  on  the  ground  of  vmdue 
influence  or  any  other  vitiating  matter. 

6013.  Fraud  ?— Yes,  fraud. 

6014.  {Mr.  Brierley.)  I  do  not  think  I  wish  to  ask 
you  anything  except  this.  I  understand  you  to  say 
you  would  confine  the  powers  of  the  courts  of  summary 
jurisdiction  to  making  a  merely  temporary  order  ? — 
Yes. 

6015.  And  that  then  the  party,  which  in  most  cases 
would  be  the  wife,  would  have  to  gu  to  the  county 
court  ? — Yes. 

6016.  Have  you  considered  that  a  great  many  of 
these  wives  really  would  find  it  almost  impossible  to  go 
to  the  county  court  on  the  ground  of  expense  ? — 1  quite 
agree  with  what  Mr.  Blott  has  said.  I  consider  that 
if  there  is  a  very  serious  case,  sympathising  neighbours 
and  friends  of  a  poor  woman  will  come  to  the  front 
for  the  pui-pose  of  finding  that  101.  that  he  mentions. 
Assuming  a  woman  is  in  such  abject  poverty  that  that 
cannot  be  found,  then  my  submission  is  the  county 
court  judge  should  have  pf)wer  to  order  procedure 
in  forma  paupi-ris. 


6017.  You  do  agree  that  these  women  who  require 
protection  are  very  poor? — Yes,  and  they  get  their 
svispensory  order  under  my  idea. 

6018.  Yes ;  I  quite  understand  if  divorce  is  required 
it  would  be  necessary  under  your  proposals  that  he  or 
she  should  go  to  the  county  court  ? — Yes. 

6019.  But  supposing  a  woman  is  so  poor  as  not  to 
be  able  to  pursue  the  remedy  in  the  county  court,  and 
is  satisfied  with  the  protection  given  by  a  separation, 
would  you  be  against  her  proceeding  in  the  police  court 
for  the  further  renewal  of  that  order  ? — Well,  I  was 
inclined  to  on  principle — that  it  was  scarcely  the  court 
to  deal  with  permanent  separation.  That  was  my  idea  of 
it ;  and  also  that  the  magistrates  are  really  overloaded 
with  work.     It  is  a  very  delicate  jurisdiction. 

6020.  {Sir  Lewis  Bibditi.)  I  think  you  recognise, 
from  what  you  have  told  us,  that  the  ordinary  county 
court  sitting  is  not  a  suitable  forum  for  hearing  divorce 
cases  ? — Yes,  but  I  entirely  demur,  Su-  Lewis,  to  some 
of  the  ideas  that  have  been  expressed  about  coimty 
courts.  1  think  it  is  not  at  all  right  to  regard  a 
I'ounty  court  nowadays  as  a  debtors'  court.*  I  think 
it  has  advanced  in  point  of  capacity  to  act  far  beyond 
that  stage  at  the  present  time. 

6021.  With  regard  to  the  very  poor,  whom  you 
hai-e  told  us  of  chiefly,  I  think ;  would  you  say  that 
they  are  very  famihar  with  the  county  court  y  I  think 
your  experience  is  London  experience  entirely  ? — Yes. 

6022.  In  London,  do  you  think  that  the  very  poor 
frequent  the  county  coui-t  much,  except,  of  course, 
when  they  are  not  paying  their  debts  ? — They  would 
avoid  it  if  they  could. 

6023.  Would  you  agree  with  what  we  have  heard 
from  other  witnesses,  that  the  London  poor,  at  any  rate 
regard  the  police  coui-t  magisti-ate  rather  as  their 
friend  and  adviser  ? — Oh,  yes,  very  much  so. 

6024.  And  are  accustomed  to  go  to  him  in  all 
their  troubles,  of  a  kind  that  he  can  deal  with  ? — Yes. 

6025.  And,  amongst  others,  with  theii-  matrimonial 
troubles  ? — Yes. 

6026.  Does  not  that  rather  suggest  to  you  that,  at 
any  rate,  the  London  police  court  magistrates  must  be 
a  more  or  less  suitable  tribunal  to  deal  with  these 
matters — I  do  not  mean  divorce,  but  as  they  do  now — 
separation .'' — Yes,  I  think  it  is  a  very  good  tribimal  for 
dealing  at  once  with  an  emergency  which  has  arisen 
in  the  matrimonial  i-elationship.  I  think  a  stipendiary 
magistrate  of  the  best  type — if  I  may  say  that — is  an 
extremely  capable  person  and  very  sympathetic,  and 
has  done  the  best  he  can ;  but  I  think  he  is  often 
obliged  to  act  in  a  huiTy,  and  the  circumstances 
mider  which  his  advice  is  sought  are  circumstances  of 
publicity ;  there  is  the  presence  of  a  large  number  of 
undesirable  people  in  the  police  court  itself.  I  think 
the  whole  atmosphere  for  a  poor  woman  is  a  bad  one 
m  which  to  apply  for  advice. 

6027.  I  have  no  doubt  you  have  had  experience  of 
the  recent  Children's  Act  ? — Yes. 

6028.,  Do  not  you  think  that  works  well — the 
obligation  of  having  a  sepaiate  court  from  which  the 
public  are  practically  excluded? — Yes,  I  think  the 
greatest  boon  for  the  poor  would  be  to  create  an  official 
department  for  them  to  resort  to  for  advice.  I  should 
like  to  see  an  ofiicial  poor  man's  lawyer  attached  to  the 
district  coui-ts. 

6029.  But  with  regard  to  the  children's  courts,  do 
you  think  a  court  similarly  separate  to  deal  with 
separation  cases  would  be  a  good  thing  ? — Yes. 

6030.  And  do  yovi  think  that  the  London  magis- 
trates -ivould  still  be,  shall  I  say,  the  best  persons — but, 
at  all  events,  good  persons  to  deal  with  this  class  of 
case  ? — I  think  they  are  too  highly  salaried  ofllcials  to 
justify  the  State  in  employing  them  in  preliminary 
matters  such  as  the  giving  of  advice. 

6031.  You  have  spoken  of  their  being  overworked 
men.  Is  it  not  the  fact  also  that  the  London  county 
court  judge  is  an  extremely  ovei-worked  person  ? — Yes : 
there  would  have  to  be  an  increase  in  the  county  court 
judges. 

6032.  You  contemplate  an  increase  in  that  direction 
— of  judges  ? — Yes. 

6033.  Then  a  word  as  to  the  publication  of  reports. 
You  are.  on  the  whole,  against  publication  ?~Yi?s. 
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6034.  While  recognising  the  difficulty  of  the  ques- 
tion ? — Tes. 

6035.  I  should  like  to  put  it  to  you,  not  as  com- 
batting that,  but  supporting  it  rather ;  do  you  think 
newspaper  reports  have  a  deterrent  effect  in  the  case 
of  the  very  poor  ?  I  think  we  can  all  quite  understand 
the  effect  they  have  in  the  case  of  the  rich  or  the  well- 
to-do  classes,  to  whom  public  opinion  is  of  great  impor- 
tance. But  do  you  think  they  have  a  similar  deten'ent 
effect  with  regard  to  the  very  poor  ? — No,  I  do  not 
think  it  comes  in  at  aU  with  regard  to  them.  I  think 
it  does  the  vex-y  poor  harm  to  read  all  that  is  reported 
in  the  papers.  These  things  are  very  often  published 
at  full  length  in  Sunday  papers,  which  they  read 
carefully,  and  not  only  they  themselves,  but  they  are 
distributed  from  house  to  house  in  the  poorer  parts  of 
London,  and  the  children  pick  them  up  and  all  the 
members  of  the  family  get  hold  of  them. 

6036.  Then  a  question  or  two  on  your  view  as  to  the 
increase  of  the  grounds  of  divorce.  As  I  gather,  your 
position  is  this :  if  you  could  separate  marriage  law 
altogether  from  the  Established  Church,  that  then  you 
would  be  in  favour  of  a  very  considerable  modifying 
of  the  grounds  ? — Yes. 

6037.  For  that  pui-pose  you  would  take  away  from 
the  Church  of  England  the  legal  duty  of  marrying 
people  altogether  ? — Yes ;  marriage  is  absolutely  com- 
plete now,  from  the  point  of  view  of  the  secular  law, 
without  any  question  of  the  Church. 

6038.  But  how  does  that  apply  to  the  problems  that 
are  immediately  before  us.  Take  a  case  where  there 
has  been  a  civil  marriage  ;  I  suppose  you  would  agree 
that  the  Church  of  England  regards  these  people  as 
perfectly  maiTied  as  if  they  had  been  married  in 
church  ?— Yef ,  legally  speaking. 

6039.  Now,  suppose  there  is  a  divorce,  would  the 
Church  of  England  regard  those  divorced  persons  in 
any  other  light  than  they  would  if  their  original 
marriage  had  been  a  church  marriage  .-' — ^I  submit  they 
would,  if  the  Church  has  no  civil  function  whatever  to 
perform  in  initiating  the  man'iage. 

6040.  That  is  the  point  I  wanted  to  ask  you.  Do 
you  think  the  Church  of  England  regards  in  a  different 
light  persons  who  have  been  married  by  the  civil  pro- 
cedui-e  and  persons  who  have  been  married  in  chm-ch  ? 
—Yes. 

6041.  That  is  your  view? — That  is  my  view ;  and 
my  view  is  that  they  should  so  regard  people  differently ; 
that  the  Church  should  be  free  to  advise  its  own 
members  as  to  what  in  the  eye  of  religion  the  matri- 
monial relationship  is. 

6042.  I  want  you  to  apply  your  mind  to  the  effect 
of  divorce  upon  a  civil  marriage,  and  I  suggest  to  you 
that  throughout  the  history  of  the  Chm-ch  from  the 
beginning  the  Church  would  have  regarded  a  remarriage 
after  a  civil  man-iage  exactly  in  the  same  way  as  a 
re-maniage  after  a  Church  marriage  ?— Yes. 

6043.  It  would  make  no  difference.  In  other  words, 
it  would  have  regarded  both  those  marriages  as  ii-regular 

unions  ? — ^Yes.  _  ^     xt      t 

6044.  But  do  you  think  that  is  wrong .-' — No,  i 
think  it  is  right  for  the  Church  to  be  free  to  declare 
what  the  highest  view  is  on  all  those  points. 

6045.  I  want  to  know  how  you  regard  it  as  a 
practical  matter.  Supposing  your  suggestion  were 
adopted,  and  A  and  B  are  married  by  a  civil  marriage 
and  aftei-wards  there  is  a  divorce.  What  is  the  Church 
to  do  with  regard  to  those  people?  Is  it  to  regard 
them  as  still  within  its  communion,  or  is  it  to  excom- 
municate them,  or  what  ?— It  seems  to  me  the  question 
comes  in  on  the  re-man-iage  of  a  divorced  person,  and 
I  should  think  the  Church  should  be  free  to  regard  the 
re-mai-riage  of  a  divorced  person  as  irregular  from 
the  point  of  view  of  the  Church ;  but  from  the  point 
of  view  of  the  State,  if  this  alliance  is  severed  which 
I  have  refen-ed  to,  the  marriage  is  perfectly  valid  and 
the  children  are  legitimate. 

6046.  Then  I  suggest  you  must  add  to  your  recom- 
mendation that  not  only  should  the  duty  of  marrying 
people  be  taken  away  from  the  Chm-ch  by  law,  but  that 
the  Church  of  England  should  be  left  free  to  deal  with 


persons 


who  have  re-married  after  divorce  by  excom 


municiiti-);!  or  othei-wise? — Yes,  that  is  what  I  submit. 


6047.  You  do  not  submit  that  in  your  proof,  but 
that  is  your  view  ? — Yes,  it  is  my  view,  certainly,  ii,nd 
I  am  much  obliged  to  you  for  bi-inging  it  out,  because 
I  wished  to  say  that. 

6048.  I  think  you  appreciate  that  that  would  render 
the  position  of  the  Church  of  England,  as  an  established 
body,  extremely  difficult,  wo Lild  it  not  ? — I  should  prefer 
to  regard  it  as  releasing  the  Church  of  England,  as  an 
establishment  or  otherwise,  from  a  position  of  great 
difficulty — almost  an  impossible  position. 

6049.  You  would  be  releasing  it  to  such  an  extent 
that  its  position  as  an  established  Church  would  be  very 
difficult  ? — I  think  the  same  argument  might  have  been 
advanced  when  the  testamentary  jurisdiction  was  taken 
away,  and  where  the  jurisdiction  in  matrimonial  causes 
was  taken  away. 

6050.  But  is  it  not  your  view  that  if  your  view  was 
taken  it  would  render  the  whole  relationship  of  Chui-ch 
and  State  very  difficult  ? — Yes  ;  I  suppose  it  would  be 
undoing  one  more  link. 

6051.  A  very  great  link  ? — Yes,  well,  but  one  which 
it  is  desirable  to  undo. 

6052.  I  am  not  saying  it  is  a  bad  tiling  ? — Yes,  but 
one  which  I  think  it  is  desirable  should  be. 

6053.  Now,  you  have  refen-ed  to  the  Reformatio 
Legum,  and  I  gather  you  are  one  of  its  rather  scanty 
admirers.  I  do  not  think  there  have  been  many 
admirers  of  the  Reformatio  ? — Well.  I  think  if  the 
Reformatio  Legum's  suggestions  had  been  carried  out, 
the  scandalous  condition  of  affairs  that  existed  after 
the  period  of  the  Reformation  would  never  have  occurred. 
I  wanted  to  bi-ing  that  out,  because  it  resulted  from 
the  Reformatio  Legum  not  becoming  law  that  the 
Court  of  Star  Chamber  declared  that  the  Ecclesiastical 
Coui-t  could  not  grant  a  divorce  a  vinculo,  and  con- 
sequently an  Act  of  Parliament  had  to  be  got  to  create 
a  divorce  a  vinculo. 

6054.  Well,  shall  we  say  "  it  was  got,"  rather  than 
"  it  had  to  be  got "  ? — Yes,  it  was  got,  and  I  have 
always  thought  that  was  a  great  misfoi-tune. 

6055.  I  only  want  to  ask  about  the  Reformatio 
Legum  on  one  question.  You  would  agree  that  the 
Reformatio  Legum,  as  far  as  Church  law  was  concerned, 
whether  good  or  bad,  was  a  gi-eat  revolution  from 
anything  that  had  existed  before  ? — Yes,  very  great. 

6056.  (The  Archbishop  of  Yorlc.)  I  think  we  may 
take  it  from  your  evidence  that  you  lay  great  emphasis 
(m  the  word  "  provided "  at  the  end  of  your  proof, 
where  you  recommend  certain  extensions  of  the  grounds 
of  divorce  :  "  Provided  a  distinction  is  clearly  made 
"  between  the  laws  of  marriage  "  ? — Yes. 

6057.  But,  assuming  that  with  regard  to  one  of 
these  additional  causes  which  is  mentioned  in  the 
document  you  quote  from,  the  Reformatio  Legum, 
it  mentions  not  only  wilful  desertion,  but  "  for  a  too 
"  long  absence  "  ? — Yes. 

6058.  Well,  "  too  long  absence,"  of  coui-se,  might  be 
a  matter  of  agreement,  might  it  not  ? — Yes. 

6059.  Yet  you  yourself  are  very  strongly  against 
anything  that  would  come  near  divorce,  even  civilly,  by 
mutual  consent  ? — Yes,  I  was  rather  regarding  too 
long  absence  from  the  point  of  view  of  some  of  the 
grounds  of  divorce  which  have  been  mentioned  which 
do  not  come  within  the  category  of  desertion — unwilling 
absence — a  long  term  of  imprisonment. 

6060.  Would  you  include  long  unwilling  absence  as 
a  ground  ? — No,  there  has  been  no  breach  of  contract 
there  unless  the  cause  be  a  disgraceful  one. 

6061.  With  reference  to  your  evidence  as  to  the 
division  between  the  civil  and  ecclesiastical  law.  I 
think  you  have  put  your  evidence  clearly.  Youi-  view 
is  that  the  Established  Chm-ch  ought  to  be  set  free 
from  its  duty  with  regard  to  the  celebration  of  marriages, 
because  even  in  the  present  situation,  amd  still  more  if 
facilities  for  divorce  were  increased,  and  grounds  for 
divorce  were  increased,  it  puts  the  clergy  in  almost  an 
intolerable  position  ? — Yes,  qua  the  civil  function. 

6062.  That  is  to  say,  they  are  called  as  civil  officers 
to  do  things  and  say  things  with  which  they  cannot 
possibly  agree  as  members  of  an  ecclesiastical  body  ? — 
Yes,  that  is  so. 

6063.  In  other  words,  the  State  compels  them, 
because  it  makes  them  its  officers,  to  do  things  which, 

Q  i 
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in  their  own  conscience,  they  have  no  business  to  do 
(and  which,  in  the  eye  of  religion  and  the  Church, 
should  not  be  sanctioned  even),  and.  which  in  the  eye 
of  their  own  Church  they  ought  not  to  do  ? — Yes, 
that  is  so. 

6064.  Therefore  you  say  it  is  only  right — if  the 
State  desii-es  its  civil  marriage  officers  to  register  and 
acknowledge  unions  of  the  kind  that  have  been  before 
us — it  ought  to  relieve  the  clergy  from  being  such 
civil  officers  ? — Yes,  that  is  my  submission. 

6065.  Or,  if  they  are  civil  marriage  officers,  it  ought 
only  tn  be  for  the  pui-pose  of  witness  or  registration, 
and  have  no  bearing  on  the  religious  ceremony  which 
they  may  or  may  not  use  in  connection  with  the  parties  ? 
— Yes,  I  would  go  further  and  say  it  involves  the  State 
in  declaring  that  for  the  purpose  of  the  validity  of  a 
marriage  there  must  be  compulsory  appearance  before 
the  civil  registrar. 

6066.  You  would  make,  in  all  cases,  a  civil  mai-riage 
compulsory  ? — In  all  cases,  and  I  submit  that  is  the 
tendency  of  legislation  throughout  the  world. 

6067.  Would  you  go  further  and  say  that  the 
present  state  of  things,  by  which  a  religious  ceremony 
is  legally  obtainable  by  any  qualified  parishioner,  is 
against  public  morals  in  the  sense  that  it  compels  the 
Church  to  use  the  most  sacred  words,  and  the  most 
sacred  sanction,  with  regard  to  unions  which  may  be  of 
the  most  light-hearted,  frivolous,  or  unsatisfactory  kind  ? 
— Yes,  I  have  been  scanda,lised  at  some  of  my  experiences 
in  East  London. 

6068.  I  think  we  both  know  of  certain  episodes  in 
Bethnal  Green  ? — Yes. 

6069.  Would  you  say  one  reason  was  the  sense  of 
the  obligation  of  the  marriage  tie  among  the  very  poor 
casual  labour  classes,  and  that  the  words  of  contract 
in  the  service  of  the  Church  of  England  and  the  words 
of  the  benediction  have  been  compelled  to  be  used ; 
the  clergy  have  been  compelled  to  use  them  under 
most  unsatisfactory  circumstances  ? — Yes,  in  countless 
instarces. 

6070.  And  you  say  that  has  a  real  effect  in  pre- 
venting these  classes  having  ;i  projjer  idea  of  the  value 
nnd  proper  obligation  of  man'iage  ?  —  Yes,  and  that 
tiiey  would  have  a  much  better  idea  of  the  obligation 
of.  marriage  if  the  Chm-ch  was  free,  from  the  position 
she  is  now  in.  And  1  want  to  add  this  :  1  think  I  am 
right  in  saying  in  the  case  of  divorced  persons  the 
form  of  the  marriage  ceremony  in  the  Prayer  Book  is 
entirely  unsuitable  and  unadapted. 

6071.  Would  not  you  think  it  was  a  very  bad  thing 
for  public  honesty  and  sincerity  that  the  State  should 
requu-e  the  clergy  in  such  cases  as  you  have  refei-red 
to  to  use  words  which  a]'e,  though  invoking  the  sacred 
name,  not  only  inaccurate  but  a  mockery  .P-^Yes,  it  is 
(juite  that,  it  seems  to  me. 

6072.  One  more  question,  liecause  what  you  have 
said  is  very  interesting.  Would  you  feel  that  even 
supposing,  according  to  your  wishes,  facilities  for 
divorce  were  increased,  and  grounds  for  divorce  were 
increased,  it  was  still  of  great  value  to  the  State  that 
some  body,  such  as  the  Church,  should  be  free  to 
maintain  the  higher  ideal  of  matrimony  than  the  State 
itself  felt  able  to  insist  upon  ? — Yes,  that  seems  to  me 
the  very  position  of  the  Church ;  it  should  be  able  to 
reflect  the  high  ideal  liack  upon  the  State,  which  in 
the  realm  of  positive  law  is  bound  to  adopt  a  lower 
ideal  than  the  Church. 

607'!.  Therefore  it  is  in  the  interests  of  the  State 
that  that  religious  body  should  be  quite  free  and 
unrestricted  in  maintaining  that  ideal? — Yes,  and  it 
is  to  the  interests  of  the  community  as  a  whole. 

6074.  It  is  not  only  a.  matter  that  affects  that 
particular  liody.  but  a  matter  that  interests  the  whole 
community  '^ — Yes.  it  seems  to  me  so. 

607').  (Tlie  Earl  of  Derby.)  I  understand  you  would 
put  it  that  it  would  be  desirable  that  there  might  be 
a  ratification  of  marriage  in  the  church  ? — Yes. 

6076.  But  the  actual  contract  should  be  civil  ? — Yes, 
compulsorily. 

6077.  And  though,  from  the  idea  the  Archbishop  has 
sketched  out,  it  would  be  desirable  that  it  should  be 
ratified  by  the  Cliurch,  that  practically  the  civil  sciwice 
s'lould  be  the  mamage  contract  ? — Yes,  the  Church  and 


aU  rehgious  societies  should  teach  their  members,  and 
all  the  people  they  are  responsible  to,  the  obhgation  of 
supplementing  that  contractual  ceremony  before  the 
registrar  with  a  religious  ceremony. 

6078.  That  exists  at  present,  as  a  matter  of  fact,  but 
it  is  a  sort  of  feeling  that  it  is  not  quite  the  idea  to 
be  married  at  a  registry  office  ? — It  is  the  present  law 
that  the  marriage  is  complete  from  the  civil  point  of 
view  when  exclusively  contracted  before  a  registrar. 

6079.  But  the  general  wish  of  people  among  the 
poor  class  is  to  be  married  in  church  rather  than  at  the 
registry  ? — Yes,  and  practically  they  are  entitled  to  be 
married  in  church  whether  they  are  Church  people 
or  not. 

6080.  But  they  are  looked  down  upon  if  married  at 
the  registry  office  ? — Yes,  the  poorest  like  to  be  married 
in  the  mother  parish  church. 

6081.  And  your  idea  is  that  everybody,  rich  and 
poor  alike,  should  be  married  first  of  all  by  a  civil 
contract  ? — ^Yes. 

6082.  And,  making  it  a  civil  contract,  you  would 
exclude  the  Church  to  a  certain  extent  from  any 
dissolution  with  regard  to  it  ? — Yes,  I  should  reheve 
the  Church  from  any  obligations  which  result  from  the 
State  in  its  own  wisdom  having  decreed  grounds  of 
dissolution  which  the  Church  cannot  regard  as  being  in 
accordance  with  the  principles  laid  down  by  Christ. 

6083.  And,  being  a  civil  contract,  you  would  put 
both  contracting  parties  on  equal  terms  ? — Yes,  on 
absolutely  equal  terms  as  parties  to  a  contract.  But 
the  contract  from  the  point  of  view  of  the  State  must 
always  be  regarded,  and  I  think  will  be,  as  a  contract 
involving  a  permanent  change  of  status  ;  as  the  per- 
manent union  of  two  persons  to  the  exclusion  of  a 
union  with  anybody  else.  Those  are  the  two  elements 
in.  the  civil  conception  of  marriage  which  1  hope  will 
always,  in  the  interest  of  the  commimity,  be  safe- 
guarded. 

6084.  But,  being  a  civil  contract,  if  a  man  can 
divorce  his  wife  because  of  her  act  of  adultery,  even  if 
it  is  only  one  act  of  adultery,  equfl,Uy  you  would  give 
to  the  woman  the  power  to  divorce  her  husband  also 
even  if  it  is  only  one  act  of  adultery  ? — Yes. 

6085.  Precisely  equal  terms  in  every  way  ? — Yes, 
and  we  need  not  look  further  than  the  gross  breach  of 
contract  that  has  been  committed. 

6086.  You  would  dissolve  a  mai-riage  because  of  the 
broken  conti'act  ? — Yes. 

6087.  Whichever  party  broke  it  ? — Yes. 

6088.  And  make  no  difference  in  the  way  they  did 
break  it  ? — No.  I  thiok  that  certain  acts  ought  to 
ground  a  dissolution  in  either  case. 

6089.  (Mr.  Spender.)  With  regard  to  the  pubhca- 
tion  of  repoi-ts,  the  groiuids  you  allege  would  seem  to 
apply  to  all  cases  ? — Yes. 

6090.  Not  mer'ely  matrimonial  cases  ?  There  would 
be  a  large  range  of  legal  cases  of  all  sorts  and  cases  in 
the  police  courts  that  would  come  under  the  same 
Category  ? — Yes. 

6091.  Then  it  is  not  specially  matrimonial  cases  you 
are  thinlring  of  ? — No,  I  think  the  time  has  come  for 
the  State  in  the  intei'ests  of  the  community  to  regulate 
the  action  of  the  press. 

6092.  You  mean  with  regard  to  the  publication  of 
all  this  class  of  reports  ? — Yes. 

6093.  May  1  just  ask  one  question  with  regard  to 
your  views  as  to  the  Church  and  the  State  in  this  matter  ? 
These  four  extensions  of  grounds  of  divorce  which  I 
think  cover  almost  everything  that  has  been  proposed 
to  us  you  have  an-ived  at  from  your  own  experience 
and  consider,  as  you  have  said  to  the  Chairman,  to  be 
beneficial  to  morality  ? — Yes. 

6094.  And  yet  you  seem  to  imply  that  these  gromids 
could  not  be  accepted  by  the  Church,  and  that  they 
might  constitute  ecclesiastical  offences  ? — Yes,  the 
Chm-ch  is  bound  to  teach  the  indissolubility  of  the 
man-iage  tie  as  the  ideal  teaching. 

6095.  You  do  not  see  any  danger  in  the  possibility 
of  setting  up  a  double  standard  in  these  things  ? — ^No, 
I  think  if  there  is  not  this  mix  up,  which  I  have  been 
speaking  of,  the  community  wiU  thoroughly  understand 
the  two  positions  of  the  State  and  the  Church  respec- 
tively in  the  matter. 
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6096.  Tou  do  not  think  it  is  possible  that,  supposing 
the  Chui'oh  remained  established  and  went  its  own  way, 
the  State  also  would  go  its  own  way,  and  the  sepai-ation 
between  the  two  might  lead  to  a  considerable  greater 
freedom  on  the  part  of  the  State  P^Well,  I  am  hoping  that 
always,  not  only  the  Ohm-ch  of  England,  but  all  religious 
societies,  wUl  be  fairly  united  upon  the  main  principles 
of  this  question,  and  the  united  reflection  upon  the 
community  of  their  views  will,  it  seems  to  me,  have 
a  very  strong  effect  and  be  always  capable  of  keeping 
the  State  from  going  too  far  away  from  the  proper  line 
of  thought  with  regard  to  the  matrimiwiial  relationship. 

6097.  But  it  would  be  rather  a  paradox  if  all  the 
religious  bodies  were  united  in  opposition  to  the 
changes  which  you  think  would  be  beneficial  to  the 
State  ? — I  cannot  conceive  of  them  being  united  in 
opposition  to  the  points  I  have  brought  before  you 
to-day. 

6098.  These  four  points  ?— Yes. 

6099.  But  I  thought  I  understood  the  Church  must 
be  in  opposition  ? — But  I  mean  in  connection  with 
their  application  by  the  State  itself — apart  from  the 
Church.  The  intolei'able  position  has  been  that  the 
Church  has  been  obliged  to  administer  State  law 
based  on  those  priuciples. 

6100.  I  am  afraid  I  have  failed  to  make  myself 
clear.  What  I  understood  was  that  these  extensions  of 
the  State  law  were  good  per  se  and  beneficial  to 
morality  ? — I  think  I  would  rather  say  it  was  necessary 
for  the  State  to  adopt  a  lower  ideal  than  the  highest. 
I  should  like  to  put  it  in  that  way. 

6101.  But  you  would  see  considerable  diffictdties  in 
the  state  of  things  that  was  suggested  to  you — I  thiuk 
by  Sir  Letris  Dibdin — of  the  Church  remaining  an 
established  church,  and  trying  to  impose  penalties  on 
actions  which  were  sanctioned  by  the  law  of  the  State  ? 
— According  to  my  view,  the  Church  would  have 
nothing  to  do  with  applying  any  penalties  whatever, 
except  in  point  of  conscience  —  in  the  forum  of 
conscience.  It  would  have  nothing  to  do  with  any 
civil  penalties. 

6102.  But  ecclesiastical  penalties  .'* — Tes. 

6103.  As  we  saw  the  other  day? — The  Bannister 
case,  yes.  I  think  it  must  be  left  to  the  Church  to 
decide  what  the  penalties,  in  the  shape  of  withholding 
Church  privileges,  should  be  in  the  case  of  those 
members  of  its  congregation  who  commit  breaches  of 
ecclesiastical  law. 

6104.  Who  take  advantage  of  the  extensions  you 
propose  ? — Tes. 

6105.  Tou  do  not  see  any  particular  difficulty  in 
that  ? — No,  I  do  not. 

(Mr.    Spender.)  Might    we    ask    a  question  which 
was  asked  yesterday  about  youthful  marriages  ? 
{Chairman.)  Yes,  I  see  no  objection. 

6106.  (Mr.  Spender.)  A  good  deal  of  evidence  has 
been  given,  especially  by  gentlemen  who  have  acted  as 
poor  men's  lawyers,  that  a  great  many  of  these  cases  are 
the  result  of  youthful  and  improvident  marriage  ? — 
Tes. 

6107.  Is  that  your  expei-ience  P — Tes,  a  great  many 
impossible  relations  have  been  established  through  the 
early  marriages  no  doubt,  but  the  way  to  get  rid  of 
that  seems  to  me  to  be  by  multiplying  the  facilities  for 
youthful  and  innocent  recreation  during  leisure  time. 

6108.  Tou  think  that  would  get  rid  of  it?— It 
would  get  rid  of  a  great  many  premature  alliances 
between  boys  and  girls.     That  is  my  view  of  it. 

6109.  Tou  have  never  thought  of  imitating,  say, 
the  French  law  of  reqtiiring  some  kind  of  parental 
consent,  or  some  delay,  before  the  maiiiage  of  minors 
takes  place  ? — Tes,  I  think  I  should  be  inclined  to  that 
very  much.  I  think  it  would  be  dangerous  to  go  too 
far,  but  I  should  like  to  see  no  marriage  allowed  unless 
the  majority  was  reached. 

6110.  (Chairman.)  I  should  like  to  ask  you  one  or 
two  questions  suggested  by  your  extremely  interesting 
evidence.  Tou  referred,  in  answer  to  Sir  Lewis  Dibdin, 
to  what  you  desciibed  as  the  scandalous  condition 
created  in  the  16th  century? — The  17th  centui-y.  It 
was  after  the  Reformation. 


6111.  Well,  the  end  of  the  16th  centiu-y  and  the 
beginning  of  the  17th? — Yes. 

6112.  Will  you  explain  a  little  more  fully  what  you 
mean  by  that? — It  was  this — that  the  Reformatio  Legum 
which  recommended  the  granting  of  div(jrce  on  the 
grounds  I  have  specified,  never  became  law.  The  result 
of  that  was  that  the  Ecclesiastical  Courts  had  to  ad- 
minister the  law  as  it  was  before  the  Reformation,  and 
that  law  was  that  man-iage  was  indissi:)luble.  Therefore, 
the  Com-t  of  Stai'  Chamber  laid  down  that  the  Eccle- 
siastical Courts  could  not  decree  a  divorce  a  vinculo. 
Conseqiiently,  they  could  only  decree  a  judicial  separa- 
tion, or  what  is  practically  that. 

6113.  A  divorce  a  mensa  et  thoro  ? — A  divorce  a 
mensa  et  thoro.  Therefore,  the  only  thing  to  be  done  in 
the  case  of  dissolution  was  to  get  it  sanctioned  by  Acu 
of  Parliament. 

6114.  I  quite  follow.  I  know  all  Li...t,  and  I  think 
most  of  us  do,  but  why  do  you  think  it  was  found  neces- 
sary that  resort  should  be  had  to  Act  of  Parliament  ? 
It  became  a  common  form  after  a  time  ? — Well,  in  order 
that  a  divorce  could  be  obtained  at  all  and  a  re-marriage 
possible. 

6115.  Does  that  lead  to  the  conclusion  that  it  was 
felt  the  law  was  not  in  a  satisfactory  state,  and  that 
there  should  therefoi-e  be  Acts,  which  became  common 
form,  passed  to  reUeve  against  a  wrong  state  of  law  ? — 
I  think  what  occurred  to  everybody  was,  as  far  as  I  can 
make  out,  that  the  Reformatio  Legum  should  have 
become  law,  and  consequently  there  should  have  been 
jurisdiction  to  grant  divorce  a  vinculo  ;  and  as  far  as  I 
can  understand  the  Ecclesiastical  Courts  were  in- 
clined to  go  to  that  length  until  stopped  by  the  Star 
Chamber. 

6116.  But  the  substitute  was  a  common  form  of  Act 
of  Parliament  ? — Tes,  for  those  who  could  pay  for  it. 

6117.  (Sir  Lewis  Dibdin.)  Before  you  go  on,  might 
I  ask  do  you  know  of  any  case  in  the  Ecclesiasticai 
C6ui-t  purporting  to  grant  dissolution  before  Foljambe's 
case  ? — No,  but  I  put  it  on  that  basis.     The  interven- 

.  tion  of  t£e  Coui-t  of  Star  Chamber  did  occm-,  and  it 
must  have  occurred  from  some  action  or  proposed 
action  on  the  part  of  the  Spiritual  Courts. 

6118.  (Chairman.)  Tou  seem  rather  to  infer  that 
if  ecclesiastical  courts  had  not  been  stopped,  they 
might  have  been  disposed  to  adopt  the  principles 
indicated  in  the  Reformatio  ? — Tes,  because  the 
Reformatio  was  practically  drawn  up  by  ArchbishoiJ 
Cranmer,  and  after  the  days  of  Papal  Dispensations. 

6119.  Are  you  a  historical  or  ecclesiastical  student  P 
— To  a  certain  extent  I  am  a  dabbler  in  it.  I  have 
been  dabbling  iu  it.  I  cannot  say  I  am  more  than  a 
dabbler.  The  reference  to  that  action  of  the  Star 
Chamber  is  in  the  "  Law  Quarterly  Review  "  of  1897. 

6120.  But  I  want  to  know  whether  you  could  say 
if  you  think  Cranmer  was  right  or  wrong  ? — I  think  if 
they  had  created  a  purely  civil  com-t  in  those  days,  that 
he  wag  right,  but  the  Reformatio  Legum  only  proposed 
that  this  jurisdiction  should  be  granted  to  the  Spiritual 
Courts — the  Ecclesiastical  Courts,  at  that  time  the 
ordinary  tribunals  for  matrimonial  causes — and  that  s 
where  the  difficulty  came  in. 

^121.  But  I  was  going  to  ask  you  if  your  studies 
would  enable  you  to  say  whether  if  it  was  granted  it 
would  have  been  rightly  so  granted  ? 

(Sir  Lewis  Dibdin.)  Would  you  explain  what  you 
mean  by  "  rightly  "  ? 

6122.  (CJiairman.)  In  accordance  with  Christian 
principles  ? — No ;  it  would  have  been  right  from  th(; 
point  of  view  of  what  was  necessary  as  a  State  action. 
Of  course,  the  Ecclesiastical  Courts  were  State  Courts, 
and  it  did  not  occur  to  them  in  those  days — and  it 
was  perfectly  natural — to  take  this  jui-isdiction  from 
the  Ecclesiastical  Courts.  That  would  have  been  s 
tremendous  act  at  that  stage  in  history. 

6123.  But  supposing  it  had  been  left  to  the  Eccle- 
siastical Courts,  ai-e  you  a  student  of  the  principles 
sufficiently  to  enable  you  to  express  a  definite  view  as 
to  whether  those  ecclesiastical  courts  would  have  been 
right  in  exercising  divorce  jurisdiction  as  in  the 
Reformatio  Legum  ? — Do  you  mean  morally  or  legally  ? 
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6124.  Morally  ami  legally  ? — I  should  say  not  morally 
right,  because  they  would  be  pretending  to  act  on  the 
principles  laid  down  by  the  highest  authority.  There 
was  no  State  sanction  for  it,  and  therefore  they  would 
have  been  in  a  position  of  reconstructing  otherwise 
than  through  the  coercive  action  of  the  State  what  has 
been  said  in  the  Gospels  and  elsewhere  in.  the  Scriptures 
upon  the  subject  as  affecting  the  dissolubility  of 
marriage. 

6125.  That  was  what  I  was  coming  to.  Are  you  a 
student  of  those  principles  sufficiently  to  say  what  is 
the  tnie  view  to  take  about  it? — There  has  been  a 
tremendous  controversy.  I  think  I  can  say  this.  I  do 
not  think  anybody  has  worked  it  out  better  than  the 
late  Mr.  Gladstone  worked  it  out.  Mr.  Gladstone  was, 
of  course,  a  strenuous  opponent  of  the  Divorce  Act 
of  1857.  He  made  a  brilliant  speech  in  the  House  of 
Commons  in  answer  to  Sir  Richard  Bethell,  who  brought 
in  the  Bill,  and  he  aftenvards  wi-ote  an  article  which  is 
published  in  "  Gleanings  of  Past  Yeai-s,"  and  it  is  in 
the  6th  volume.  Mr.  Gladstone  ai-gues  that  what  is 
recorded  in  St.  Matthew  is  practically  consistent  with 
what  is  recorded  in  St.  Mark's  and  St.  Luke's  Gospels, 
that  our  Lord  really  laid  down  that  marriage  (of  course 
from  the  highest  point  of  view)  should  be  regarded 
a\i  indissoluble,  and  that  the  reference  to  adultery  in 
St.  Matthew  was  necessary  by  way  of  parenthesis  in 
view  of  the  Hebrew  law  which  provided  for  the  stoning 
of  an  adulterous  wife,  thus  leaving  the  innocent  husband 
in  that  event  free  to  marry  again. 

6126.  I  quite  follow  that,  but  what  I  was  asking 
you  vras  whether  you  were  student  sufficient  to  be 
able  to  put  yourself  forward  as  an  authority  on  these 
questions  ? — TSo,  I  do  not  think  I  can  claim  to  be  a 
theological  expert.  I  can  only  refer  to  great  writings 
on  the  subject  whicli  I  have  happened  to  read. 

6127.  They  are  matters  of  great  controversy  ? — Tes, 
they  are  matters  of  great  controversy,  and  the  view  I 
have  taken  is  bnsed  in  a  great  measure  on  the  line  of 
thought  pursued  by  Mr.  Gladstone. 

Adjourned  until  Friday 


6128.  I  put  it  because  we  shall  have  as  much 
authoritative  evidence  on  the  subject  as  we  can  get. 
But  I  asked  you  because  we  shall  probably,  on  Friday 
have  the  Scotch  views.  They  have  arrived  at  a  difEerent 
conclusion  from  that  arrived  at  in  England.  Indepen- 
dently of  this  extremely  interesting  but  difficult 
question  which  we  have  just  been  asking  you  about 
your  view,  as  I  understand,  would  be  that  it  would  be 
in  the  interests  of  morality  if  these  causes  of  divorce 
were  now  granted  which  we  have  referred  to  ? — Having 
arrived  at  the  present  state  of  things  in  this  country 
yes. 

6129.  And  you  think  that  would  be  in  the  interests  of 
morality  generally  ? — Tes,  I  do. 

6130.  Then  would  you  mind  just  teUing  me. 
assuming  that  was  adopted  as  the  State  view,  but  not 
as  the  Church  view,  in  what  respect  do  you  think  the 
Church  would  be  dealing  with  the  interests  of  morahty? 
• — The  Church  would  be  dealing  with  the  interests  of 
the  highest  morality  by  continually  teaching  what  the 
ideal  relationship  is,  and  saying  "  my  law  is  much 
higher  than  the  State's  law,"  and  hoping  that  the  com- 
munity, or  at  least  the  best  portion,  will  mount  to  the 
standard  of  the  spmtual  law. 

6131.  Although  the  community  for  its  State 
purposes  had  not  succeeded  in  going  so  far  ? — Tes,  the 
State  can  only  enforce  by  coercive  action  a  minimum 
standard.  It  has  to  climb  dovsm  a  bit  from  the  ideal 
perch.     It  has  been  always  in  that  position. 

6132.  I  ought  to  thank  you  very  much  for  the 
interesting  and  valuable  evidence  you  have  given. 
There  is  one  matter  vrith  regard  to  the  long  absence 
referred  to  in  the  Reformatio,  and  it  appears  rather  to 
be  absence  for  a  long  time  when  nothmg  of  certainty 
is  known  about  the  party  being  alive.  That  would 
rather  seem  to  fix  it  as  if  it  was  a  kind  of  presumption 
of  death  ? — Tes,  that  seems  to  me  to  be  what  the 
Commissioners  chiefly  refen-ed  to  under  this  head- 
desertion  was  a  sepai-ate  head. 

6133.  That  is  what  you  meant  to  refer  to  ? — I  did. 
morning  next  at  10.30. 


Winchester  House,  St.  James's  Square,  London,  S.W. 


TENTH  DAY. 


Friday,  11th  March  1910. 


Pbbsbnt : 


The  Right  Hon.  LORD 
His  Grace  The  Lobd  Archbishop  of  York. 
The  Lady  Feances  BAirorE. 
The  Right  Hon.  Thomas  Btjet,  M.P. 
The  Hon.  Loed  Gittheib. 
Sir  Levtis  T.  Dibdin,  D.O.L. 
Sir  Geoegb  White,  M.P. 


{Chairman.)  I  wiU  take  this  opportunity  of  men- 
tioning certain  documents  that  the  Secretai-y  has 
received.  {To  the  Secretary.)  Do  you  produce  a  Report 
of  the  Royal  Commission  on  the  Care  and  Control  of 
the  Feeble-minded  ? 

(Secretary.)  Tes. 

{Chairman.)  And  do  you  also  produce  some  further 
communications  from  the  Foreign  Office  P 

{Secretary.)  Tes  ;  from  Berlin,  Athens,  and  Stock- 
holm, from  the  Ambassadors. 


GORBLL  (Chairman). 

His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tennant. 

Rtjfus  Isaacs,  Esq.,  K.C.,  M.P.  (Solicitor- 

Genei-al). 
Edgae  Bbibeley,  Esq. 
J.  A.  Spbndee,  Esq. 

The  Hon.  Heney  Goeell  Baenbs  (Secretary). 

(Chairman.)  This  is  the  one  from  Berlin:  "With 
'  reference  to  your  circular  despatch  of  the  18th  Jan- 
'  uary  last,  relative  to  the  regulations  in  force  in 
'  Germany,  dealing  with  the  publication  in  the  pubUc 
'  press  of  the  reports  of  proceedings  in  divorce  and 
'  matrimonial  causes,  I  have  the  honour  to  inform  you 
'  that  I  have  received  a  Note  Yerbale  from  the  Imperial 
'  Foreign  Office  in  reply  to  the  enquiry  which  I 
'  addressed  to  them  on  the  subject.  The  Note  Verbale 
'  states  that,  in  the  absence  of  special  Imperial  legal 
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"  regulations,  press  reports  of  divorce  court  proceedings, 
"  are  only  subject  to  the  genera]  provisions  laid  down 
"  in   the  criminal  code    (Sti-afgesetzbucli).        In    this 
"  connection  paragi-aph  184  (6)  may  be  noted,  by  which 
"  a  fine  not  exceeding  300  marks,  or  imprisonment  not 
"  exceeding  six  months,  is  inflicted  i'or  the  jjublication 
'•■  of  legal  proceedings,  which,  for  the  sake  of  public 
"  moi-ality,   have   been    held   in  camera,  or   for  pvxb- 
"  lishing    from    oiScial    documents    eomiected     with 
"  these   proceedings   anything    which    may    be    of   a 
"  vexatious  natvu-e."     Then  there  is  one  from  Athens. 
It  refers  to  the  enquiry,  and  then  goes  on  thus  :  "I 
"  have  the  honour  to  report  that  there  are  no    such 
'■  laws,  regulations,  nor  rules  in  Greece.     Article  14  of 
"  the  Constitution,  however,  provides  that  any  person 
"  has  the  right  to  publish  his  opinions     ...     in  the 
"  press,  pi'ovided  only  that  he  observe  the  laws  of  the 
"  State,  while  Article  21  of  the  Press  Law  of  the  Ctli 
"  to  18th  of  September  1833,  prohibits  the  publication 
■'  of  anything  hvu-tful  to  religion  or  to  public  morals. 
■■  It  would  seem  that  it  would  thus  be  possible  under 
"  the  combined  provisions  of  the  Constitution  and  the 
•'  Press  Law  of  1833,  to  suppress  the  publication  of 
"  reports  of  proceedings  in  divorce  cases  on  the  ground 
"  of  their  being  harmful  to  public  morals,  but  I  may 
■•  state  that  in  the  course  of  my  long  experience  in 
"  this  country  I  cannot  remember  ever  having  seen 
"  such  reports  in  the  newspapers."  Then  Stockholm.   It 
commences  formally,  and  goes  on  :  "I  have  the  honour 
'•  to  transmit  to  you  herewith  a  translation  of  a  memo- 
"  randum   on  the   rules   and   regulations  in  force   in 
'■■  Sweden  respecting  the  publication  of  proceedings  in 
•'  divorce  and  matrimonial  cases,  which  has  been  fxu-- 
"  nished  me  by  the  Swedish  Government."     This  is  the 
memorandum  :  "  According  to  section  2,  paragi-aph  4, 
'■  of  the  statute  in  force  respecting  the  liberty  of  the 
"  press,  it  is  expressly  allowed,  subject  to  the  excep- 
"  tions  and  conditions  herein-after  mentioned,  that  all 
"  proceedings,  protocols,  and    decisions,  of  whatever 
"  designation  or  character  they  may  be,  in  any  trial 
"  coming  before  the  Swedish  Com-ts,  may  be  published 
"  in  the  general  press.     In  the  same  provision  it  is 
'•  further  laid  down  that  the  courts  shall  give  informa- 
"  tion   without   delay   concerning   the  proceedings  in 


"  question  to  anyone  who  asks  for  it,  and  that  every- 
"  body,  whether  he  is  concerned  in  the  trial  or  not, 
"  shall  have  free  access  to  the  archives  of  the  court,  so 
"  as   to   be   able   to  take   a  copy  of  the  proceedings, 
"  Copies  of  the  latter  may  also  be  obtained  on  payment 
"  of  a  fee.     With  regard  to  the  restrictions  which  exist 
"  to  the  right  to  publish  the  proceedinga  in  question, 
"  the  following  should  be  noted.      A  party  to  a  trial 
"  has  a  full  right  before  sentence  or  judgment  is  pi-o- 
"  nounced,  to  publish  according  to  his  own  choice  the 
"  petition,  complaint,  and  the  accusation.     But  it  is 
"  incumbent  on  such  party  to  make  pul>lic  at  the  same 
"  time  by  means  of  the  press,  the  declarations  of  the 
"  opposing  party  together  with  the  pronouncement  of 
"  the  court  thereon,  and  the  opinions  of  the  individual 
"  judges,  so  that  all  that  is  necessary  for  a  full  com- 
"  prehension  of  the  case  itself,  of  its  coiir.se,  and  I'esult 
"  may  come  to  the  knowledge   of  the  pxiblic.     Anyone 
"  who  has  a   case  pending  in  coiu't    has   a   right    to 
"  have  a  report  printed — called  the  '  species  facti,'  i.e., 
"  a  short  and  accurate  written  account  of  the  nature 
"  and  coui'se  of  the  trial.     Bvit  he  must  confine  himself 
"  to  what  is  true  and  proper.     It  is  further  laid  down 
"  that  the  protocols  and  proceedings  in  cases  under  the 
"  criminal  act  which  have  been  settled  by  compromise, 
"  among  which  in  some  respects  are  included  divorce 
"  cases,  may  not  be  published  as  long  as  any  of  the 
"  parties   are  alive,  without  their  consent,    or,  if  the 
"  parties   are    dead,   for   50   years   after   their   death. 
"  Anything  in  such  proceedings  whifth    'is  of  a  dis- 
"  gusting  character,'  or  is  highly  offensive  to  modesty, 
"  or  which  concerns  persons  who  are  not  parties  to  the 
"  case,  and  is   mireasonibly  offensive   or   defamatory, 
"  may  not  be  published,  unless  it  is  so  ordered  by  the 
"  judge  on  the  ground  that  it  is  necessary  to  throw  light 
"  on  the  affair  in  question.    Breach  of  these  regulations 
"  is  punished  by  a  fine.     The  above  regulations  apply  to 
'■  the  publication  of  the  judge's  sentence  in  the  trial, 
"  either  in  ths  press  or  otherwise.     The  law  contains 
"'  no  provisions  concirning   the  publication  of  reports 
"  on  the  course  of  the  trial.    But  in  common  with  other 
"  publications,  and  in  accordance  with  the  regulations 
"  respecting  the  freedom  of  the  press,  such  reports  must 
"  not  overstep  the  bounds  of  decency  and  morality." 


The  Hon.  Lord  Salyesen  called  and  examined. 


6134.  {Chairman.)  Tou  are  one  of  the  members  of 
the  Judicial  Bench  in  Scotland  ? — Yes.  I  am  now  the 
senior  judge  in  the  Outer  House  of  the  Court  of 
Session,  there  being  five  judges  in  that  department  of 
the  court. 

6135.  And  you  have  been  good  enough  to  take  the 
trouble  to  look  into  the  questions  which  we  are 
enquiring  into  with  the  view  of  expressing  before  us 
the'^  Scotch  law,  and  to  give  certain  statistics  and 
certain  facts  relating  to  the  practice  in  Scotland  ? — 
Yes. 

6136.  Were  you  called  to  the  Scotch  Bar  in  1880  ? 
Yes. 

6137.  And  did  you  take  silk  in  1899  ?— Yes. 

6138.  And  were  you  appointed  sheriff  of  the 
counties  of  Roxburgh,  Selkirk,  and  Berwick  in  1900  ? 
—Yes. 

6139.  And  in  1905  you  became  Solicitor- General  of 
Scothmd,  holding  that  office  until  later  on  in  the  year, 
when  you  were  appointed  Senator  of  the  College  of 
Justice  in  Edhibm-gh  ? — Yes. 

6140.  And  as  you  say  you  are  now  senior  judge  in 
the  Outer  House  of  the  Court  of  Session  ?— Yes. 

6141.  There  are  five  judges  there  called  the  Lords 
Ordinary,  and  I  believe  before  one  or  other  of  them,  all 
divorce  cases  in  the  first  instance  have  to  be  brought  ? 
— That  is  so. 

6142.  We  have  heard  suggestions  about  want  of 
uniformity.  If  there  is  such  a  possibility,  there  are 
five  opportunities  for  it  in  Scotland  ? — Well  I  shonld 
scarcely  say  so  because  of  coui-se  there  is  also  the  right 
of  appeal  to  either  of  the  divisions  of  the  Inner  House, 
and  the  pi-aotice  is  i-egulated  by  the  decision  of  these 
two  divisions. 


6143.  The  first  division  is  presided  over  by  the 
Lord  Pi-esident,  and  the  second  by  the  Lord  Justice 
Clerk?— Yes. 

6144.  Now  the  pursuer — I  think  that  is  the  correct 
term — in  an  action  for  divorce  can  select  the  particular 
Lord  Ordinary  and  division  before  whom  he  proposes 
to  proceed  ? — Yes. 

6145.  And  sometimes  cases  are  transferred  from 
one  Lord  Ordinary  to  the  other  ? — Yes,  according  to 
the  exigencies  of  the  work. 

6146.  And  also  there  may  be  a  transfer  from  one 
division  to  the  other  ? — Yes. 

6147.  That  is  done  by  the  Lord  President  ?— Yes. 

6148.  I  understand  the  sheriff'  courts  in  Scotland 
have  no  jurisdiction  in  divorce  law  ? — None. 

6149.  And  there  has  never  been  any  public  demand 
that  such  jurisdiction  should  be  coiiferred  upon  them  ? 
— No,  and  I  think  the  best  proof  of  that  is  that  in  the 
recent  Sheriff  Comt  Act  of  1907,  while  provision  was 
made  for  actions  of  separation  and  aliment  to  be 
filed  in  the  sheriff  court,  there  was  no  suggestion  that 
divorce  jurisdiction  should  be  conferred  on  sheriffs. 

6150.  I  think  we  have  heard  it  said  the  great  bulk 
of  the  Scottish  population  is  within  easy  reach  of 
Edinburgh  P — That  is  so,  and  I  think  that  we  have 
facilities  for  poor  litigants  which  remove  any  hardships 
there  may  be.  There  are  a  few  people  resident  in  the 
outlying  islands,  and  in  the  north  of  Scotland  who  have 
not  easy  access  to  the  Court  of  Session,  but  I  think 
they  may  be  regarde'd  as  a  negligible  quantity  in  a 
question  of  so  much  importance  as  this. 

6151.  Then  there  has  been  some  extension  of  the 
sheriff  court  lately — I  think  in  1907 — in  connection 
with  actions  of  separation  and  aliment .' — Yes. 
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6152.  There  is  in  your  view  some  advantage  in 
divorce  cases  being  tried  in  the  Central  Court  in 
Edinhurgh  ?  —  Yes,  for  the  reason  that  I  think  there 
would  be  far  less  uniformity  if  you  had  divorce  cases 
tried  in  all  the  shei-iff  courts  and  also  because  the 
judges  of  the  sheriff  courts  have  not  had  so  much 
experience  in  connection  with  matters  of  this  kind,  and 
there  is  a  risk  of  their  not  detecting  defects  in  juris- 
diction in  the  court  arising  from  the  domicile  of  the 
defending  party  not  having  been  properly  established  ; 
and  also  the  i-isk  that  they  might  not  be  able  to  see 
through  a  collusive  proceeding. 

(lloli.  Have  you  any  intervention  by  a  King's 
Pro<.'tor  or  analogous  oifieer  in  Scotland  ? — We  have  by 
the  Conjugal  Rights  Act  of  1861.  That  confen-ed 
upon  the  Lord  Advocate  the  right  to  intervene  at  any 
stage  of  the  cause,  and  the  judge  before  whom  the 
case  \:i  brought  may  at  any  time  he  thinks  fit  report 
the  proceedings  to  the  Lord  Advocate  who  will  then 
exercise  his  own  discretion  as  to  whether  he  thinks 
there  is  any  I'eason  for  his  intervention. 

CiUJ-i.  Is  that  permitted  after  the  judgment  has 
been  finally  given  y — No.  The  provision  is  in  the 
Conjugal  Rights  Act.  I  might  refer  to  it.  It  is 
section  8  of  the  Conjugal  Rights  Act  of  1861,  and  it 
provides  as  follows  :  "It  shall  be  competent  to  the  Lord 
"  Advocate  to  enter  appearance  as  a  party  in  any  action 
' '  of  declarator  of  nulUty  of  maixiage  or  of  divorce ; 
■■  and  it  shall  be  competent  to  him  to  lead  such  proof 
"  and  maintain  such  pleas  as  he  may  consider  warranted 
"  by  the  circumstances  of  the  case ;  and  the  court 
"  shall  whenever  they  consider  it  necessary  for  the 
■ '  proper  disposal  of  any  action  of  declarator  of  nullity  of 
■'  marriage  or  of  divorce,  direct  that  it  be  laid  before 
"  the  Lord  Advocate  in  order  that  he  may  determine 
"  whether  he  should  enter  appearance  therein;  and 
"  expenses  .shall  not  be  claimable  by  oriagainst  the  Lord 
"  Advocate  with  reference  to  such  cases. '  In  that 
last  respect  I  think  our  law  diifers  from  the  English 
law  as  recently  laid  down. 

6155.  Then  there  is  no  other  power  to  come  in  after 
a  case  has  been  disposed  of  ? — I  think  not,  because  when 
ever  a  Lord  Ordinary  has  pronounced  his  decree  of 
divorce  he  is  functus.  If,  however,  there  "was  a  reclaiming 
note  so  that  the  case  could  be  brought  before  one  or 
other  of  the  divisions,  intervention  might  even  at  that 
stage  be  obtained. 

6156.  By  a  reclaiming  note  we  are  to  understand 
what  we  in  England  would  call  an  appeal  ? — Yes. 

6157.  At  the  time  of  the  trial  then  there  would 
seem  to  be  more  necessity  for  opportunity  for  watching 
the  case  more  carefully  than  in  England  P — That  is  my 
view,  because  when  once  the  decree  is  pronounced  the 
Lord  Ordinary  ceases  to  have  any  control  of  the  pro- 
ceedings. 

6158.  Then  with  regard  to  coming  to  Edinburgh, 
you  said  that  the  bulk  of  youi-  population  is  within 
reach  of  Edinburgh.  You  are  not,  then,  met  in  Scot- 
land with  the  same  class  of  difficulty  that  seems  to 
exist  in  England  of  large  populations  a  considerable 
distance  from  the  centre  P — No,  that  is  quite  true,  and 
theref  oi-e  I  think  there  has  been  no  public  demand  for  the 
jurisdiction  in  divorce  cases  being  extended  to  the  local 
courts. 

6169.  So  that  that  question  here  has  to  be  considered 
by  the  light  of  questions  of  expense  and  so  forth  which 
are  not  quite  applicable  in  Scotland  ? — Yes.  Of  course 
facilities  have  greatly  increased  with  the  introduction 
of  railways  and  cheap  fares  as  compared  with  what  they 
were  in  olden  days. 

6160.  Now  one  or  two  minor  points  before  I  pass 
on  to  something  else.  You  require  all  the  cases  to  be 
proved  by  evidence  in  courts  ? — Yes. 

6161.  You  do  not  rely  on  affidavits  or  anything  of 
that  character  except  in  cases  of  necessity  ? — Well,  we 
never  have  affiadvits  of  any  kind.  No  testimony  is  of 
any  avail  in  oui'  courts  unless  it  is  sworn  testimony  in 
open  court. 

6162.  Then  in  eases  of  necessity  you  have  a  local 
commissioner  appointed  ? — Yes,  generally  the  sheriff  of 
the  local  court. 

(;163.  In  addition  to  that  have  you  in  Scotland  a 
.system   of  the    pursuer    swearing-   what  is    called   the 


"  Oath  of  Calumny  "  ? — Yes,  I  have  a  print  of  the  Oath 
of  Calumny,  in  which  the  pursuer  of  the  action  swears 
that  he  has  just  cause  to  insist  in  the  action  because  he 
beheves  the  facts  stated  in  the  libel  are  true,  and  he 
depones  there  has  been  no  concert  or  collusion  between 
him  and  the  defender  in  the  action  in  order  to  obtain 
the  divorce. 

6164.  That  is  somewhat  similar  to  the  affidavit  we 
require  to  have  filed  ? — Yes,  but  it  is  a  statement  to 
which  he  has  to  swear. 

6165.  In  open  coui-t? — In  open  court  before  he 
proceeds  with  his  evidence. 

6166.  In  England  an  affidavit  is  required  which  is 
not  taken  in  open  court  ? — The  consequence  of  our 
practice  is  that  if  the  oath  be  untrue  the  decree  can 
afterwards  be  set  aside  on  the  ground  of  the  perjury  of 
the  pursuer. 

6167.  Then  youi-  summons  must  be  personally  served 
if  possible  P — Yes. 

6168.  But  if  it  is  impossible  you  make  an  order  for 
substituted  service  I  gather  ? — Well  we  make  an  order 
of  edictal  citation,  as  it  is  called,  which  I  am  bound 
to  say  is  more  or  less  of  a  form  ;  but  edictal  citation  is 
not  accepted  by  the  court  as  sufficient  ruiless  there  is 
sworn  testimony  that  it  is  impossible  in  any  reasonable 
sense  to  find  the  defender,  and  accordingly  we  have 
evidence  from  relatives  and  others — persons  who  are 
most  likely  to  know  of  his  whereabouts — that  they  do 
not  know  of  his  whereabouts  and  have  no  means  of 
inf  ol-mation.  That  I  think  was  enacted  by  the  Con- 
jugal Rights  Act  which  provides  that  the  coui-t  should 
be  satisfied  after  competent  evidence  that  the  defender 
cannot  be  found. 

6169.  I  do  not  think  there  is  much  substantial 
difference  between  that  practice  and  the  English 
practice  ? — No,  probably  not. 

6170.  Then  one  other  point.  In  all  cases  where 
some  other  person  is  named  besides  one  of  the  parties 
you  require  service  on  that  other  person  ? — Yes,  that  was 
introduced  by  a  recent  Act  of  Sederunt.  It  was  always 
the  case  where  the  party  was  sued  as  a  co-defender  in 
the  action,  and  he  was  then  treated  in  the  same  way  aa 
the  defender.  But  the  common  case  was  to  name  some 
person  with  whom  the  adultery  was  alleged  to  have 
been  committed,  but  not  to  call  him  or  her  as  a  co- 
defender,  and  there  was  a  recent  case  in  Scotland  which 
directed  attention  to  the  unfairness  to  the  person 
charged  with  an  offence  of  that  kind  having  no  notice, 
and  accordingly  the  cotu-t  passed  an  Act  of  Sedenmt 
providing  that  notice  should  be  given  by  personal 
service,  if  possible,  to  every  person  who  was  charged 
with  adultery  with  the  defender. 

6171.  That  is  whether  that  person  be  a  man  or  in 
the  other  case  whether  it  be  a  woman  ? — Yes. 

6172.  You  proceed  in  your  proof  to  refer  to  the 
possibihty,  where  personal  service  has  not  been  effected, 
of  a  decree  being  granted  where  really  there  might  be 
adefence  ? — Yes  ;  that  is  always  a  theoretical  possi- 
bihty, but  as  the  cases  occur  only  or  generally  where 
the  ground  of  action  is  desertion — the  man  or  the 
woman  having  disappeared  for  many  years — it  is  not 
likely  that  there  would  be  any  competent  defence,  and 
it  would  be  a  great  hardship  if  persoiial  service  was 
rendered  obligatory,  because  in  nine  cases  out  of  ten  in 
actions  for  divorce  on  the  ground  of  desertion  no  remedy 
could  be  obtained  because  the  husband  who  is  generally 
the  delinquent  leaves  concealing  his  addi-ess,  and  leaves 
no  trace  behind  him  by  which  he  could  be  tracked. 
The  result  of  that  to  poor  litigants  woiild  be  to 
entirely  deprive  them  of  the  remedy,  if  we  did  not 
dispense  with  the  personal  service,  as  they  cannot 
employ  detectives  to  search  America  or  Africa  or 
Australia  to  find  the  whereabouts  of  the  delinquent 
spouse. 

6173.  Do  you  frequently  meet  with  cases  such  as 
you  have  spoken  of,  of  the  defender  disappearing  to 
other  countries  P — They  are  the  typical  cases,  and  I 
think  such  increase  in  divorce  for  desertion  as  has 
taken  place  dtu-ing  the  last  30  or  40  years  has  arisen 
from  the  facility  with  which  people  can  get  away  from 
this  country  to  the  colonies  and  disappear. 

6174.  When  you  say  "  typical "  would  you  say  that 
that  formed  a  preponderating  proportion  of  the  cases 
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before  you  ? — Oh,  1  should  say  much  more  than  50  per 
(-•ent.  ;  probably  at  least  75  per  cent, 

6175.  Now,  in  those  oases ■? — Of  course   1  do 

not  say  that  in  all  these  oases  personal  service  is  not 
effected.  In  a  large  number  of  them  service  is  effected 
because  they  are  in  communication  with  their  own 
relatives,  although  they  have  ceased  to  be  in  com- 
niunica,tii:>n  vrith  their  wives,  and  they  can  be  traced 
through  their  relatives. 

6176.  But  also  in  a  large  number  they  cannot  be 
traced? — In  a  large  number  they  cannot  be  traced, 
especially  in  the  worst  cases — cases  of  people  who 
perhaps  have  committed  crime  and  disappeared. 

6177.  They  cover  up  their  traces? — They  cover  up 
their  traces. 

6178.  Then  if  it  remains  as  we  have  it  in  England, 
that  in  addition  to  desertion  advtltery  has  to  be  proved, 
you  mean  in  those  cases  it  would  be  impossible  to 
prove  the  adultery  ? — ^Absolutely,  because  you  do  not 
know  the  whereaboiits  of  the  person.  But  I  should 
like  to  say  this — ^I  think  it  is  an  appropriate  stage  at 
which  to  say  it — ^that  really  the  remedy  of  divorce  for 
desertion  does  not  largely  iucrease  the  cases  for  which 
the  Enghsh  law  already  provides  a  remedy,  because 
if  you  knew  the  facts  there  would  be  a  remedy  on 
the  ground  of  adultery.  Where  a  man  has  so  little 
regard  for  his  duties  as  a  husband  and  as  a  father  that 
he  leaves  his  wife  unsupported  an.d  dependent  upon 
charity  in  this  country  and  goes  abroad,  and  starts  life 
elsewhere,  if  the  truth  were  known  it  would  generally 
be  found  that  he  was  living  with  some  other  woman, 
although  that  cannot  be  proved  or  ascertained  by  the 
deserted  wife. 

6179.  So  that  it  rather  follows  that  it  would  not 
be  an  unreasonable  inference  in  these  cases  of  dis- 
appearance abroad  that  probably  adultery  is  com- 
mitted ? — I  think  in  nine  cases  out  of  ten  that  would 
be  a  reasonable  inference. 

6180.  Then  you  proceed  in  your  proof  to  mention 
a  point  which  is  not  familial-  to  us  here  about  reducing 
the  decree  within  40  years  ? — Tes,  I  think  that  is  a 
defect  in  oiu-  law.  A  decree  of  divorce  may  be  opened 
up  at  any  time  within  40  years  after  it  has  been  pro- 
nounced. That,  of  course,  creates  great  hardship 
for  who  has  married  the  divorced  spouse — a  man 
or  woman  who  has  manied  a  divorced  spouse — after 
an  apparently  valid  decree  has  been  pronounced,  and 
children  have  been  bom  into  the  world  on  the  faith 
of  the  union  being  a  legal  one.  But  in  practice  it 
creates  very  little  hardship,  because  we  very  seldom 
have  reductions  of  decrees  of  divoice.  I  know  of  only 
three  repoi-ted  cases  in  the  books  of  Scotland  where 
an  attempt  has  been  made,  always  by  the  woman,  to 
reduce  a  decree  of  divorce,  but  in  each  of  these  cases 
she  was  unsuccessful.  However,  at  the  same  time,  I 
think  it  would  put  the  law  upon  a  sounder  basis  if 
a  decree  of  divorce  should  become  unchallengeable 
after  a  year,  which  was  the  ancient  practice  of  the 
Consistorial  Ooui-ts  in  Scotland. 

6181.  On  what  other  grounds  can  a  pursuer  be  met 
with  a  reduction  application,  if  that  is  the  way  to 
describe  it  ?— WeU,  his  own  perjury  is  one ;  suborna- 
tion of  perjury  by  him  or  his  agent  is  another ;  want  of 
jurisdiction  is  a  third  ;  and  collusion  with  a  defender  is 
a  foiu-th.  Perjmy  of  the  witnesses  is  not  a  ground  of 
reduction  of  a  decree,,  because  that  is  not  a  matter  for 
which  the  pursuer  of  the  action  is  responsible,  but  if 
he  suborns  a  witness  to  commit  perjury,  then  the 
decree  can  be  reduced. 

6182.  But  you  could  not  get  over  the  want  of  juris- 
diction, '  could  you  ?  No  court's  decree  would  be 
binding  if  the  court  had  no  jurisdiction  ? — JSTo ;  I 
think  that  must  be  so.  There  must  be  always  that 
risk  ;  and  that  is  one  reason  why  the  question  of  juris- 
diction should  be  carefully  watched,  as  I  think  it  is,  by 
the  judges  of  the  Outer  House. 

6183.  I  do  not  know  whether  this  bears  on  anything 
you  want  to  say,  but  those  consistorial  actions  were 
tried  originally  before  a  special  court  caUed  a  Commis- 
sary Court  ?— Yes. 

6184.  Its  jurisdiction  was  conferred  by  Queen  Mary 
in  the  year  1563,  and  that  was  ratified  in  the  year  1592 
by  statute  ?— Yes,  that  is  so ;  and  then  these  Commis- 


saries had  certain  regulations,  and  one  Vias  that  a 
decree  pronounced  by  them  became  unchallengeable 
after  a  year  and  a  day;  but  when  the  jurisdiction  of 
the  Commissaries  was  transferred  to  the  Court  of 
Session  it  was  omitted  to  be  noticed  that  these  regula- 
tions were  only  binding  on  the  Commissaries  and  not 
on  the  Coui-t  of  Session ;  and,  there  being  no  rule  -ifith 
regard  to  the  unchallengeabiUty  of  the  decree  of  divorce 
the  ordinary  common  rule  was  applied  to  them  under 
which  any  decree  of  the  Court  of  Session  can  be 
opened  up  on  certain  grounds  within  40  years. 

6185.  You  would  pi-opose  a  remedy  in  cases  in 
which  it  was  suitable  ? — Yes. 

6186.  Not  the  want  of  jurisdiction  cases  ?    -No. 

6187.  But  the  others  by  making  the  decree  in-evoc- 
able  at  the  end  of  a  year  ? — Yes. 

6118.  Now  the  next  point  you  have  mentioned  is 
that,  while  the  case  is  pending,  the  Lord  Advocate  may 
have  a,  report  presented  to  him  by  the  judge  with  a 
view  to  an  intervention  and  an  inquiry  P^Yes. 

6189.  Upon  that,  do  you  find  that  occasions  for  inter- 
vention are  numerous  or  rare  ? — They  are  exceedingly 
rare  ;  but  one  reason  why  they  are  so  rare  in  Scotland 
is,  there  recrimination  is  no  defence  to  any  action  for 
divorce  for  adultery.  That  is  to  say,  I  suppose,  the 
King's  Proctor  here  intei-venes  chiefly  in  cases  where  the 
pursuer  or  plaintiff  has  not  come  into  court  with  clean 
hands  and  he  discovers  there  has  been  adultery  on  the 
part  of  the  plaintifE  which  bars  his  remedy  against  the 
delinquent  defendant.  But  then  we  have  a  different 
rule  in  Scotland.  "We  regard  the  adultery  of  the 
other  spouse  as  being  an  additional  ground  for  the 
dissolution  of  the  mai-riage. 

6190.  I  think  that  is  dealt  with  further  on  in  your 
proof  ? — Well  perhaps  it  is. 

6191.  I  only  want  to  know  now  if  those  cases  of 
intervention  are  rare,  and  you  say  quite  rare  because 
there  is  no  recrimination  ? — Yes. 

6192.  Now  passing  on.  The  Scotch  judicial 
statistics  were  published  for  the  first  time  in  1869, 
I  think  ?— Yes. 

6193.  They  contained  no  classification  of  the  cases, 
but  they  do  since  1898  ? — Yes. 

6194.  Now  you  have  been  good  enough  to  prepare 
some  tables  showing  the  points  I  am  yoing  to  ask  you 
about ;  the  shorthand  writer  wiLL  have  the  proof  no 
doubt  afterwards  so  that  I  need  not  read  every  item 
of  them,  but  I  will  put  a  few  questions  on  them.  The 
first  is  the  total  number  of  actions  brought  for  divorce 
in  Scotland  from  1898  to  1908.  In  1898  there  were 
153,  and  in  1908  there  were  201  ?— Yes. 

The  following  is  the  table  referred  to  : — 

The  total  number  of  actions  for  divorce  brought 
in  Scotland  from  1898  to  1908  :— 


1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 


153 
175 
151 
171 
223 
201 
193 
182 
174 
203 
201 


6195.  Then  the  total  number  of  actions  for  separa- 
tion or  separation  and  aliment  brought  in  the  Court 
of  Session  from  1898  to  1908  that  is  not  divorce,  but 
separation  and  aliment  is,  in  1898,  24  ;  and  in  1908, 
15  ? — Yes,  it  is  not  a  favoiu-ite  remedy,  ami  is  only 
resorted  to  by  the  pi-opertied  classes. 

6196.  The  poor  classes  seek  divorce  ? — Well  the 
poor  classes  can  get  very  little  advantage  from  a 
separation  and  aliment  in  the  ordinary  case,  because 
with  a  man  earning  wages  it  is  difficult  to  attach  his 
wages  for  the  benefit  of  his  wife. 

6197.  Then  taking  the  figures  you  show,  in  those 
cases,  that  class  go  for  a  divorce  ?— Yes,  if  there  is  a 
ground ;  if  it  is  adultery,  that  is  the  ground  of  the 
action  for  separation.  Of  course  cruelty  is  no  ground 
for  divorce. 
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The  following  is  the  table  referred  to : — 

The  total  number  of  actions  for  separation  or 
separation  and  aliment  brought  in  the  Court 
of  Session  from  1898  to  1908  :— 


1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 


24 
47 
44 
39 
39 
34 
31 
23 
28 
21 
15 


6198.  Now  the  number  of  applications  for  divorce 
or  separation  refused  from  1898  to  1908.  Again  a 
table  is  given,  in  1898,  11 ;  in  1908  also  11  ?— Yes. 

The  following  is  the  table  referred  to  : — 

Number  of  applications  for  divorce  or  separation 
refused  fi-om  1898  to  1908  :— 


1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 


11 
18 
15 
16 
13 
15 
12 
17 
10 
6 
11 


6199.  Now  the  number  of  actions  for  divorce 
defended  and  the  number  undefended  from  1898  to  1908. 
1  have  only  the  defended  cases  here,  and  the  figures 
are  not  inserted  ? — I  have  the  figures  now  which  cost 
some  trouble  to  exti'act  from  the  judicial  certificates. 

6200.  Will  you  give  the  first  and  the  last  .''—Yes. 
In  1898  there  were  19  defended  actions.  In  1908,  22. 
Undefended,  134  in  1898  ;  and  in  1908,  179. 

6201.  Are  those  figures  now  before  you  ? — Yes,  I 
can  supply  them  to  the  shorthand  writer. 

6202.  (Lord  Outhne.)  You  might  take  1902,  Lord 
Salvesen  ? — In  1902,  25  defended,  and  undefended,  198. 

6203.  There  were  223  in  that  year  as  compared 
with  201  in  ]  908  ?— Yes. 

The  following  is  the  table  referred  to  : — 

Number   of   actions   for   divorce   defended,    and 
number  undefended  from  1898  to  1908  : — 


Year. 

Defended. 
19 

Undefended 

1898 

134 

1899 

28 

147 

1900 

23 

128 

1901 

26 

145 

1902 

25 

198 

1903 

33 

168 

1904 

19 

174 

1905 

26 

156- 

1906 

20 

154 

1907 

15 

188 

1908 

Oi> 

179 

6204.  (Chairman.)  Then  the  nunilier  of  deci-ees  of 
divorce  granted  in  Scotland  on  the  ground  of  adultery 
from  1898  to  1908.  You  have  also  given  and  separated 
those  into  two  heads ;  first,  at  the  instance  of  the 
husband,  and  then  at  the  instance  of  the  wife.  In 
1898,  68  ;  at  the  instance  nf  the  husband,  52  ;  and  at 
the  instance  of  the  wife,  16.  In  li»08,  total  110  ;  59  at 
the  instance  of  the  husband,  and  51  at  the  instance  of 
the  wife  ? — Yes. 

62(i5.  Those  totals  will  be  filled  in  H— Yes. 

(Lnrd  Giilhrir.)  What  is  1;mi7.  my  Lord. 

{Chaiimiiii  )  101  ;  ti7  at  the  instance  of  the  husband, 
and  34  at   the  instaaiee  of   the   wife.     I   might  take 


another  for  example.     In  1902  there  are  a  total  of  140 ; 
84  husbands,  56  wives. 

(Lord  Guthrie.)  Yes,  and  in  1903,  113  total ;  and  in 
1904,  105  ;  whereas  there  are  now  110. 

6206.  (Chairman.)  Those  are  at  the  instance  of  the 
husband  or  of  the  wife  on  adultery  alone  ? — ^Tes. 

6207.  But  you  do  not  find  any  increase  in  con- 
sequence of  that  ? — No. 

6208.  But  rather  less  than  they  were  in  1902  ? — 
Yes,  and  I  think  generally  speaking  it  may  be  said  that 
the  number  of  divorce  cases  as  a  whole  has  just  kept 
pace  with  the  rate  of  increase  of  population. 

The  following  is  the  table  referred  to  : — 
Number  of  decrees  of  divorce  gi-anted  in  Scotland 
for  adultery  from  1898  to  1908  :— 


Year. 

For 

At  Instance 

At  Instance 

Adultery. 

of  Husband. 

of  Wife. 

1898 

68 

52 

16 

1899 

94 

53 

41 

1900 

80 

51 

29 

1901 

107 

53 

•54 

1902 

140 

84 

56 

1903 

113 

74 

39 

1904 

105 

63 

42 

1905 

101 

54 

47 

1906 

105 

63 

42 

1907 

101 

67 

34 

1908 

110 

1 

59 

51 

6209.  Of  coui-se  I  am  going  to  ask  you  a  few  ques- 
tions later  on  about  causes.  Now,  the  number  of 
decrees  of  divorce  granted  for  desertion  by  the  Court 
of  Session  from  1898  to  1908.  We  vriU  look  at  that  a 
httle  more  carefully.  In  1908  the  total  is  77—16  at 
the  instance  of  the  husband,  and  61  at  the  instance  of 
the  wife.  In  1902,  76  is  the  total ;  21  at  the  instance 
of  the  husband,  and  55  at  the  instance  of  the  wife. 
In  1906,  74  ?— That  should  be  con-ected  to  64  ;  I  have 
corrected  it.  There  has  been  an  arithmetical  error. 
1906  should  be  64 ;  14  at  the  instance  of  the  husband, 
and  50  at  the  instance  of  the  wife. 

6210.  That  is  rather  less  J-— Yes. 

6211.  In  1908,  81;  20  at  the  instance  of  the 
husband,  and  61  at  the  instance  of  the  wife.  That  61 
is  exactly  the  same  as  1898  ? — Yes. 

6212.  Those  are  decrees  on  the  grovmd  of  desertion 
alone  ? — Yes. 

6213.  They  do  not  seem  to  tend  to  show  any 
material  increase  as  time  goes  on  ? — No,  I  should  say 
relative  to  the  population  there  has  been  a  decrease. 

The  following  is  the  fable  referred  to: — 
Number  of  decrees  of  divorce  granted  for  desertion 
by  the  Court  of  Session  in  Scotland  from  1898 
to  1908. 


Year. 


No. 


At  instance 
of  Husband. 


1S98 

77 

1899 

71 

1900 

62 

1901 

54 

190-.' 

7(i 

1003 

79 

1904 

.S2 

1905 

69 

1906 

H4 

1907 

96 

1908 

81 

At  instance 
of  Wife. 


16 
15 
14 
14 
21 
17 
10 
16 
14 
29 
2(.) 


61 
56 

48 
40 
55 
(i2 
72 
53 
50 
67 
61 


6214.  Then  you  have  a  very  interesting  comparison 
here  of  the  number  of  eases  brought  for  divorce  in 
whirh  thev.'  were  and  A\eiv  not  childi-en  of  tlie 
marriage.  In  1898.  90  were  with  children,  and  66  with 
no  children.     Then  take  1902.  147  with  children,  and 
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Tt;  without ;  1908,  I'i-t  with  L-liildren,  and  77  without. 
Do  you  draw  any  inference  at  all  from  those  figures 
relating  to  children,  Lord  Salvesen  ? — I  draw  this 
inference,  that  I  think  they  show  where  there  are 
children  the  union  is  strengthened,  and  parties  ai'e 
more  unwilling  to  have  it  dissolved.  Where  there  are 
no  children  the  husband  or  the  wife,  there  being  a 
valid  ground  for  divoi'ce,  is  more  ready  to  institute 
proceedings. 

02 15.  May  I  ask  you  to  explain  that,  because  the 
divorce?  where  there  are  no  children  are  less  than 
where  there  are  children  ? — Tes,  because  in  Scotland 
I  should  say  there  are  j)robably  at  least  three  fertile 
marriages  to  one  unfertile,  so  that  the  rat  in  is  much 
larger  of  the  people  who  seek  the  remedy  iu  the  case 
of  childless  maiTiages. 

0216.  Then  the  ratio  of  77  with  thj  tital  nuinbsr 
of  people  with  children  is  larger  than  the  ratio  of  12  I 
with  those  who  have  no  childrsn  ? — Imm oiisely  larger. 

The  following  is  the  table  referred  to  :  — 

Comparison  of  the  number  of  cases  brought  for 
divorce  in  which  there  were  and  were  n<it 
children  of  the  marriage. 


Tear. 

Children. 

No  Childi-en. 

1898 

90 

63 

1899 

102 

73 

1900 

100 

51 

1901 

101 

70 

1902 

147 

76 

1903 

129 

72 

1904 

1       125 

68 

190.5 

112 

70 

190fi 

115 

59 

1907 

119 

84 

1908 

j       124 

1 

77 

6217.  Summarising  what  those  figures  show,  you 
say  this  :  '•  Having  in  view  the  increase  of  the  population 
'•  there  has  been  no  material  increase  in  the  niunber  of 
'■  actions  of  divorce  annually  brought  during  the  period 
••  in  question."  You  have  dealt  with  them  ? — Tes,  we 
have  only  statistics  for  that  limited  period,  but  I  see 
Lord  Fraser,  who  was  a  great  authority  on  Oonsistorial 
law,  makes  a  general  statement  to  the  same  effect  with 
regard  to  the  whole  period  dm-ing  our  history  that  we 
have  had  the  remedy  of  divorce  for  desertion  and 
adulteiy,  and  says  generally  there  were  as  many  before 
the  Commissaries  at  the  time  they  were  the  only 
competent  court  to  entertain  such  actions  as  there 
were  at  the  time  he  was  wi-iting,  which  was  perhaps 
some  30  or  40  years  ago. 

6218.  Then  we  may  take  it  from  that  apparently 
that  having  regard  to  population  the  number  of  divorces 
is  stationai-y,  or  nearly  stationary  ?— Substantially. 
That  is  certainly  shown  by  the  statistics  of  the  10  years 
here,  or  is  demonsti-able  from  the  statistics  of  the 
10  years  here,  which  are  absolutely  complete;  and 
Lord  Fraser  was  the  highest  authority  on  Consistorial 
law  that  we  have  had  in  Scotland. 

6219.  May  I  take  the  further  figures  that  deal  with 
that.  "In  1901,"  you  say,  "the  number  of  such 
'■  actions  was  171  "—that  is  for  divorce.  "  In  1908  they 
"  increase  to  201 ;  but  in  the  former  year  the  population 
"  according  to  the  census  was  4,472,103,  while  in  1908 
"  the  estimated  population  was  4,826,587,  or  an  increase 
"  of  nearly  400,000  inhabitants  "  ? — Tes. 

6320.  "  In  1908  the  number  of  marriages  was  33,000 
"  and  the  number  of  divorces  pronounced  during  the, 
"  same  year  201,  or  considerably  less  than  one  per  cent. 
"  of  the  marriages  during  the  year"  ?— "Well,  I  do  not 
think  that  is  perhaps  the  best  way  of  aiTiving  at  the 
proportion  because  the  number  of  existing  maii-iages 
in  1908,  according  to  the  Registrar- General  was  700.000, 
so  that'the  proportion  of  divorces  to  existing  marriages 
in  1908  was  only  one  in  3,500.  which  is  after  all  a  very 
small  proportion. 


6221.  Then  you  might  state  what  is  the  point  indi- 
cated by  the  next  paragraph  of  your  proof  y — Well,  what 
I  think  is  this  ;  that  these  divorces  are  not  in  the  least 
confined  to  the  better  classes,  but  are,  I  should  say,  in 
the  proportion  of  9  to  10  divorces  at  the  instance  of 
people  in  humble  or  comparatively  hun,  ble  circumstances. 
The  proportion  of  divorces  of  people  who  were  in  a 
profession  or  in  trade  is  only  about  22  out  of  202,  the 
remaining  applicants  belonging'  to  the  lower  middle  or 
working  class,  which  I  shovilil  thinlc  would  bo  very 
different  from  the  statistics  iu  England,  owing  to  the 
expense  involved  in  obtaining  a  decree  of  divoi-(;e  in  the 
English  courts. 

(i222.  Now  you  are  good  (?ninig]i  in  your  proof  to 
deal  with  the  question  of  procedure.  This  we  should 
like  explained  a  little  fully.  Tou  have  a  procedure  for 
persons  suing  in  fonnij.  jiinijien'^  'i — Tea. 

Ii22.i.  That  rests  on  the  Statute  of  1424,  c.  45. 
passed  in  the  reign  of  James  I.  <if  Scotland  y- -Yes.  we 
have  always  had  pi-ovisicjn  made  for  the  conduct  of 
litigation  by  poor  persons,  and  facilities  afforded  to  theiu 
for  obtaining  justice  without  expense  to  themselves. 

6224.  Tes,  well  we  want  to  work  this  out.  Yoii  say 
in  the  modei-n  practice  the  various  legal  bodies  appoint 
representatives  to  act  for  the  poor? — Yes. 

6225.  That  is  to  say  the  Faculty  of  Advocates 
appoints  six  persons  annually  ? — Yes. 

6226.  And  the  Writers  to  the  Signet  and  the 
solicitors  of  the  Supreme  Courts  also  select  eight 
solicitors  to  act  for  the  poor  ? — Yes. 

6227.  Are  all  those  14  people  in  Edinburgh  ? — Yes, 
but  there  are  similar  provisions  with  regard  to  all  the 
local  bodies. 

G228.  Who  also  elect  some  solicitors  of  their  number 
to  act  as  agents  for  the  x^oor  ? — Yes,  and  they  conduct 
the  cases  in  the  sheriff  courts  for  the  poor. 

6229.  That  in  the  country  would  l:ie  confined  to  the 
solicitors  ? — Yes. 

6230.  (The  Archbishop  of  Yo'r'k.)  Does  that  apply  to 
Aberdeen  ? — Well,  the  advocates  in  Aberdeen  are  really 
solicitors,  though  under  an  ancient  charter  they  have  the 
privilege  of  calling  themselves  advocates. 

6231.  (Chairman.)  Have  they  a  right  to  plead  in  the 
Supreme  Court  F — No. 

6232.  Then  in  Edinburgh  you  have  two  advocates 
and  two  solicitors  appomtedto  act  as  reporters.  Is  that 
right  ? — Yes,  they  have  to  investigate  whether  the  poor 
litigant  has  really  a  primA  facie  case,  so  as  to  prevent 
vexatious  or  frivolous  actions  being  brought  by  poor 
litigants. 

6233.  To  report  on  the  probabilis  causa  Utigandi  for 
the  poor  ? — Yes. 

6234.  Ai-e  those  the  six  you  have  mentioned  ? — No, 
they  are  generally  advocates  of  longer  standing,  and 
they  hold  office  sometimes  for  a  considerable  period  and 
get  very  familiar  with  the  work  of  this  court  which 
plays  a  very  useful  part  in  connection  with  this  system, 

6235.  Who  selects  those  ? — They  are  selected  also, 
I  think,  by  the  Faculty  of  Advocates. 

6236.  Then  all  these  gentlemen  you  have  mentioned 
act  gratuitously  ? — Yes. 

6237.  And  there  seems  to  be  no  difficulty  in  getting 
members  of  the  two  branches  to  undertake  this  work  ? 
— No ;  I  think  now  the  advocates  who  are  appointed 
are  men  of  six  or  eight  years  standing  at  the  Bar; 
they  can  refuse  the  appointment  if  they  choose  ;  they 
are  not  compelled  to  take  it,  but  in  the  majority  of 
cases  we  find  they  are  glad  to  have  that  introduction 
into  practice  which  is  involved  in  conducting  cases  in 
the  Supreme  Court,  even  for  a  poor  litigant. 

6238.  I  gather  the  advocates  are  not  asked  to  serve 
continuoiisly,  but  for  a  year  at  a  time  ? — Yes. 

6239.  The  advocate  may  decline,  but  I  daresay 
they  do  not  generally  do  so  ? — Very  seldom  I  think. 
Very  few  men  have  so  much  practice  after  five  or  six 
years  at  the  Bar,  that  they  find  it  inconsistent  with 
their  practice  to  accept  an  appointment  of  this  kind. 
No  doubt  there  are  some  cases  of  that  kind. 

6240.  While  these  advocates  and  solicitors  act 
gratuitously,  what  happens  if  a  case  in  which  they 
have  acted,  is  a  case  in  which  the  party  they  have  acted 
for  is  successful  ? — In  that  case,  and  the  defender  has 
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means,  both  the  sohcitor  and  counsel  are  paid  accord- 
ing to  the  usual  professional  scale,  and  therefore  they 
do  not  act  entirely  gratuitously  in  that  sense,  though 
gratuitously  with  reference  to  their  own  client,  from 
whom  they  can  receive  nothing. 

6241 .  How  do  you  find  this  practice  works  ? — I  think 
the  work  is  very  well  done.  I  have  never  had  any  cause 
of  complaint,  so  far  as  the  advocates  are  concerned, 
against  the  way  in  which  the  case  was  conducted. 
Sometimes  there  has  been  a  certain  slackness  on  the 
part  of  some  of  the  agents  for  the  poor,  but  if  that  is 
reported  to  the  court  it  would  be  promptly  dealt  with. 

6242  May  I  ask  you  this.  Tou  said  the  two 
advocates  who  consider  the  cases  are  not  two  of  the 
six  who  ^-onduct  ? — No ;  nor  are  the  other  two  solicitors 
who  are  associated  with  them. 

ii243.  What  is  the  object  of  the  separation  there  ? 
— These  four  gentlemen  form  a  court,  and  1  suppose 
it  was  thought  that  it  would  be  better  to  have  both 
branches  of  the  profession  represented  upon  this 
court.  In  the  case  of  a  division  of  opinion,  the 
L-hairman,  who  is  an  advocate,  always  has  a  casting 
vote. 

6244.  But  why  do  you  separate  the  foui'  persons, 
two  advocates  and  two  solicitors,  from  the  six  and  the 
eight  who  conduct  the  case  ? — Oh,  because  they  are  to 
act  as  judges  in  the  case  the  others  are  conducting. 

6245.  Then  you  mean  it  is  just  to  see  if  there  is  a 
probable  case,  and  then  they  are  at  liberty  to  report 
to  those  who  are  to  conduct? — Yes,  but  the  material 
on  which  they  proceed  is  submitted  to  them  by  the 
counsel  and  the  agents  for  the  poor.  That  is  to  say, 
what  we  call  the  precognitions  are  taken  by  the  agents 
for  the  poor,  and  the  solicitors  for  the  poor  attend 
before  this  tribunal  and  ask  that  they  may  certify  that 
there  is  a  probable  cause  of  action.  They  consider, 
therefore,  the  papers  that  are  brought  under  their 
notice,  and  they  may  hear  the  defender  who  is  entitled 
to  appear  before  them  and  urge  that  there  is  no  pro- 
bable cause  of  action,  so  that  he  may  not  be  harassed 
by  a  frivolous  litigation ;  and  having  heard  both 
parties  they  then  report  whether  there  is  a  probable 
cause  of  litigation  or  not. 

'^246.  To  whom  does  that  report  go  ? — They  report 
to  the  Second  division  of  the  Court  of  Session,  and 
their  judgment  in  that  matter  may  be  revised  by  the 
second  division,  and  the  defender  who  has  an  action 
agfiinst  him  is  interested  in  urging  that  the  case  be 
thrown  out. 

6247.  Are  the  parties  heard  then  ? — They  may  be 
heard  in  person  or  through  their  solicitors,  as  they 
like. 

6248.  Assuming  then  the  report  is  that  this  is  a  case 
that  shows  a  probable  cause,  is  it  after  that  that  one  of 
the  eight  solicitors  and  one  of  the  six  advocates  is  asked 
to  conduct  ? — Tes,  and  he  is  appointed  by  the  Second 
division  at  the  time  that  the  report  on  the  probabilis 
causa  causes  is  made ;  but  of  covu'se  they  generally 
select,  at  all  events,  the  solicitor  who  has  been  concerned 
with  the  getting  up  of  the  case  for  the  report  and  remit 
to  him  ;  but  technically  the  Second  division  select  the 
agent  and  the  counsel  who  are  to  conduct  the  other 
man's  cause. 

6249.  The  object  of  separating  those  who  investigate 
as  to  a  probable  cause  from  those  who  conduct  it,  is 

,  that  one  set  sees  if  it  is  a  right  case  to  go  on  with,  and 
then  the  other  class  conduct  it  ? — Yes. 

6250.  Then  what  happens  with  regard  to  the 
out-of-pocket  expenses — the  fares  of  witnesses  and  so 
forth  ? — Well,  there  is  no  pubhc  provision  made  for 
these,  and  as  a  iTile  the  parties  have  to  provide  them 
themselves  ;  but  in  an  ordinary  action  fen-  divorce  they 
may  be  taken  as  representing  a  very  small  sum — 
probably  41.  or  5J.  would  on  an  average  cover  the  whole 
of  the  out-of-pocket  expenses,  because  the  only  out-of- 
pocket  expenses  are  the  travelling  fares  of  the  witnesses, 
and  if  need  be  a  fee  to  the  witness. 

62."jl.  Would  that  apply  if  the  witness  came  fi-om 
Shetland  or  John  o'  Groats  ? — No,  I  am  afraid  it  might 
be  more. 

6252.  Then  this  goes  back  to  the  question  of 
the  majority   of   your   population   being   within   easy 


reach  ? — Yas,  but  if  they  come  from  Shetland  or  Orkney 
there  are  cheap  facilities  for  coming  by  steamer. 

6253.  Well  I  suppose  Skye  is  in  this  jurisdiction  » 
—Yes. 

6254.  Supposing  the  other  person  is  in  Skye,  how 
does  he  get  the  advisory  body  to  get  his  case  certified 
as  a  probable  case  ? — Oh,  he  apphes  to  the  poor's  agent 
of  the  district  and  the  poor's  agent  of  the  district 
communicates  it  to  the  poor's  agent  in  Edinburgh  who 
has  the  right  to  practice  in  the  Supreme  Court. 

1)255.  He  transmits  all  the  facts  ? — Yes. 

6256.  In  order  to  found  his  submission  whether  it 
is  a  probable  cause  or  not  ? — Yes,  just  as  in  the  ordinary 
litigation  the  country  agent  gets  up  the  case  and 
transmits  it  to  the  Edinburgh  agent.  There  are  no 
court  fees  exacted  in  the  poor's  cases,  and  no  stamps, 
and  the  shorthand  writers  act  gratuitously. 

6257.  Might  I  ask  one  question.  Who  passes  finally 
the  certificate  that  it  is  to  go  on  the  poor's  roll  ? — Well, 
all  the  procedure  I  ha,ve  been  speaking  of  has  to  be 
preceded  by  a  certificate  obtained  by  the  pauper 
litigant  from  the  minister  and  two  elders  of  the  parish 
in  which  he  resides.  That  certificate  certifies,  amongst 
other  things,  that  he  is  a  person  who  has  no  means, 
that  he  has  no  other  litigation  pending  in  court,  and 
some  other  matteis  which  are  not  of  very  much 
importance.  The  minister  and  elders  must  grant  that 
certificate  unless  there  is  a  good  ground  for  refusinu'  it 
in  their  judgment,  and  they  are  supposed  to  have  the 
local  knowledge  necessai-y  to  judge  of  the  man's  or  the 
woman's  circumstances. 

6258.  Is  that  a  preliminary  to  going  to  the  local 
poor's  agent;-' — That  certificate  is  submitted  to  the 
local  poor's  agent. 

6259.  Without  that  they  cannot  start  ."—No. 

6260.  After  that  is  there  any  certificate  personally 
of  the  agent's  or  of  anybody  else,  that  they  may 
proceed  on  the  poor's  roll? — Yes,  after  they  have 
passed  the  reporter  of  the  probahilis  causa  UHgaiidi  of 
litigation,  then  there  is  a  certificate  that  they  may  be 
admitted  to  the  poor's  roll. 

6261.  Then  what  is  the  amount  for  which  the 
certificate  can  be  obtained? — I  should  say,  speaking 
generally,  a  man  must  not  earn  more  than  twenty 
shillings  a  week  in  order  to  entitle  him  to  the  benefit 
of  the  poor's  roU.  In  a  case  where  he  earned 
twenty-thi-ee  shillings  a  week  the  Court  did  admit 
him,  but  on  special  grounds,  namely,  that  his  wife 
was  living  apart  from  him,  and  he  was  anxious  to 
institute  an  action  for  divorce  and  that  he  had  been 
left  with  the  burden  of  the  children  of  the  man-iage. 
and  had  had  to  hire  a  person  to  take  care  of  these 
children  in  consequence  of  his  wife's  defection.  They 
held  that  it  was  a  sufiiciently  strong  reason  for 
admitting  him  to  the  poor's  roll,  though  he  was 
earning  more  than  the  amount  which  is  generally 
considered  the  limit. 

6262.  These  two  cases  you  mentioned,  Robertson  v. 
Robertson,  1880,  Uh  Reports,  1902,  and  Christie  in 
9  Shaw  169.  Those  are  the  reports  of  cases  on  that 
point? — Yes,  I  was  mentioning  the  facts  really  of 
Robertson's  case  which  was  the  last  decision  on  the 
judgment. 

6263.  If  we  look  at  those  reports  we  find  judgments 
given  showing  the  grounds  on  which  they  were  given.' 
—Yes.  Speaking  for  myself  I  may  say  I  think  it 
imght  be  worthy  of  consideration,  whether  the  wages 
earned  might  not  be  a  good  deal  more  and  yet  the 
applicant  be  entitled  to  the  benefit  of  the  poor's  roD. 
When  the  hmit  generally  recogiused  was  introduced 
money  was  a  great  deal  more  worth  than  it  is  now,  and 
a  man  who  earned  twenty  shillings  was  considered  m  a 
comparatively  good  position.  Now  it  is  only  a  labourer's 
wage. 

6264.  You  have  told  us  very  clearly  indeed,  I  think  ; 
but  if  the  reporters  refused  to  pass  a  case  there  is  an 
appeal  to  the  second  division  to  hear  counsel  on  the 
point  ?— Yes,  so  that  the  poor  man  has  really  the  same 
protection  as  the  most  wealthy  litigant,  because  he  can 
get  a  judgment  in  our  Supreme  Court  upon  the  question 
whether  he  ought  to  be  admitted  to  the  poor's  roll. 

626.5.  I  think  that  pretty  well  exhausts  the  state- 
ment of  this  system.     Now,  another  point  about  the 
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wife  being  piu-suer.  She  may  apply  to  the  Lord 
Ordinary  for  payment  from  her  husband  <>ii  account  of 
expenses  ? — Yes. 

6266.  That  is  somewhat  analogous  to  our  system  ? 
— I  should  fancy  so. 

6267.  Then  the  court  fees  or  fees  to  the  counsel,  ic. , 
are  charged.  I  suppose  that  is  granted  where  it  is 
shown  there  is  a  good  case  ? — If  there  is  any  pi-imd. 
facie  ease  at  all  she  gets  an  award  t(j  carry  nn  the 
case. 

6268.  Why  do  you  state  in  your  proof  that  applica- 
tions are  seldom  made  in  those  cases  ? — For  the  reason 
that  if  the  husband  is  well-to-do,  the  wife  has  no 
difficulty  whatever  in  getting  a  solicitor  to  take  up  her 
case  upon  the  ordinary  footing  Ijecaase  the  husband 
must  pay  her  expenses  if  she  has  a  probable  cause  of 
action. 

6269.  Just  as  much  as  if  the  husband  had  instructed 
a  solicitor  ? — Yes. 

6270.  But  in  the  poor  case  why  are  they  not  made  P 
— Because  there  is  no  use  in  making  them.  The  wife 
is  only  admitted  to  the  benefit  of  the  poor's  roll  if  her 
husband  is  a  person  who  is  not  in  receipt  of  the 
necessary  amount,  and  accordmgly  no  object  would  be 
served  by  trying  to  get  a  decree  against  him. 

6271.  Do  youi-  statistics  show  the  number  of  cases 
in  which  the  pursuer  has  sued  inform  i  pauperis  ? — No 
they  do  not  show  that,  but  I  have  had  the  matter 
investigated  in  my  own  coui-t  and  I  believe  Lord  Guthrie 
had  the  same  investigation  made  in  his.  As  far  as  my 
own  coui-t  was  concerned  I  found  that  in  1906,  11  out 
54  divorces  which  depended  before  me  were  at  the 
instance  of  persons  on  the  poor's  roll.  In  1907,  8  out 
of  62  ;  and  in  1908.  4  out  of  26.  In  Lord  Guthrie's 
coui-t  the  proportion  during  the  same  yeai-s  were  much 
higher,  namely,  19  out  of  55,  31  out  of  90,  and  16  out 
of  62 ;  and  of  the  65  pursuers  admitted  to  the  benefit 
of  the  poor's  roll  48  were  women  and  17  men. 

6272.  Still  those  figiu'es  show  a  very  substantial 
pi-oportion  of  divorces  granted,  as  being  granted  to 
persons  on  the  poor's  roll  ? — Yes. 

6273.  From  a  quarter  up  to  a  third  ? 

{Lord  Guthrie.)  Mostly  women. 

(Witness.)  And  these  may  be  taken  to  be  persons  in 
the  very  humblest  rank  of  life. 

6274.  (Chairman.)  Without  that  machinery  they 
would  not  have  been  able  to  come  to  the  court? — 
Absolutely  impossible. 

6275.  Now  I  should  like  to  ask  you,  in  your  courts 
where  the  litigants  are  not  on  the  poor's  roll  are  you 
able  to  say  anything  about  costs  which  would  be 
incurred  ? — Well,  I  think  they  vaiy  much  according  to 
the  ability  of  the  party  to  pay.  In  an  undefended  case 
I  believe  it  is  quite  common  for  some  to  undertake  to 
conduct  it  for  a  restricted  fee  of  about  10  guineas 
exclusive  of  witnesses'  fees  and  expenses. 

6276.  What  are  the  expenses  ? — I  mean  expenses  of 
witnesses. 

6277.  And  court  fees  ? — No,  the  fee  of  10  guineas 
would  include  the  court  fees  which  are  small. 

6278.  And  coimsel? — And  counsel.  But  when 
the  ordinary  professional  scale  regulates  the  matter  the 
costs  of  an  undefended  case  will  amount  to  25Z.  or  30Z. 
apart  from  outlays  to  witnesses. 

6279.  When  you  get  to  defended  cases  it  is  difficult  ? 
— Oh,  you  cannot  tell. 

6280.  It  depends  on  the  nature  of  the  fight  ? — Yes. 

6281.  I  believe  the  system  you  hare  stated  to  us 
woi'ks  in  your  view  satisfactorily  ? — Y  es. 

6282.  And  there  are  no  proposals  for  improvement  ? 
-  No,  I  think  it  works  with  great  smoothness ;  one 
hears  of  no  complaints. 

6283.  And  you  say  your  poor  system  "renders  it 
"  unnecessary  to  consider  the  question  of  extending 
"  jurisdiction  in  Scotland  to  local  courts  "  ? — I  say  that 
for  this  reason.  Persons  who  cannot  scrape  together 
four  or  five  pounds  to  meet  the  necessary  outlays  are 
comparatively  rare.  Even  when  they  cannot  get  it 
themselves  their  friends  very  often  assist  them  to  get 
the  small  amount  necessary  to  bring  the  witnesses  to 
Edinburgh;  the  witnesses  themselves  I  should  think 
frequently  attend  at  their  own  charges  being  anxiotis 
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to  assist  a  poor  man  <.)r  a  pocjr  woman  to  obtain  a  legal 
remedy. 

6284.  I  notice  you  say  in  your  proof,  persons  who 
cannot  provide  the  small  outlay  are  quite  indifferent  as 
to  whether  they  get  divorce  or  not  ? — I  think  that  is 
the  case  with  the  men  certainly ;  not  in  the  case  of  the 
women,  because  the  extent  to  which  they  do  utilise 
the  poor's  roll  shows  they  are  not  indifferent. 

6285.  But  in  the  (.-ase  of  men  you  mean  they  would 
live  with  another  person  without  troubling  about  it? — 
Yes,  that  one  kuow-^j  to  be  very  frequently  the  case. 

6286.  Yoii  say  here  "  those  whu  apply  for  divorce 
"  amongst  the  humbler  classes  are  the  respectable  poor 
"  who  value  their  reputation  and  who  desire  to  enter 
"  into  a  legal  marriage  with  some  other  person  ;  or  in 
"  the  case  of  the  husband,  to  be  relieved  of  the 
"  burden  of  supporting  a  delinquent  wife  "  ? — I  think 
that  represents  the  two  general  classes  of  cases. 

62S7.  Then  you  mention  there  are  some  cases  of 
hardship  remaining  even  in  Scotland  ? — Well,  I  think 
they  are  hardships  for  which  we  are  probably  able  to 
provide  a  remedy  ourselves.  Where  a  man  has  a 
moderate  amomit  of  property,  he  may  be  a  clerk 
earning  2001.  or  SOOl.  a  year  or  something  like  that, 
and  he  cannot  get  on  to  the  poor's  roll ;  but  his  wife 
is  entitled  to  defend  the  action  at  his  expense,  one 
finds  unfortunately  that  very  large  bills  of  costs  are 
run  up  in  these  actions,  although  there  is  no  real 
defence,  and  one  would  like  to  see  some  restriction  of 
that  x^ractice  which  xuidotibtedly  is  a  bad  one  and 
results  in  the  unfortunate  man,  after  he  has  obtained 
his  decree,  being  saddled  with  two  bills  of  costs  which 
are  enough  to  ruin  him. 

6288.  Does  she  apply  while  the  case  is  going  on  for 
seoxirity  for  costs  ? — She  gets  a  payment  to  account. 

6289.  Is  there  any  check  on  the  person  defending 
when  thei-e  is  no  defence  by  having  to  swear  to  the 
defence  or  anything  like  that? — No,  but  the  court 
refuses  to  grant  at  the  end  of  the  day  an  award  of 
expenses  to  a  guilty  wife  when  the  court  are  of 
opinion  that  no  defence  should  have  been  stated;  as 
for  instance  where  she  has  registered  the  birth  of  a 
child  as  illegitimate,  and  therefore  knows  perfectly 
well  there  is  no  truth  in  the  defence. 

6290.  But  that  is  the  final  hearing  ? — ^Yes. 

6291.  But  does  she  get  an  order  for  payment  of 
costs  to  enable  her  to  defend  the  case  before  you  get 
to  the  final  hearing  ? — She  does,  but  on  a  very  restricted 
scale,  only  to  enable  her  agent  to  disburse  the  necessary 
outlays. 

6292.  Do  you  require  any  step  to  be  taken  to  get 
that  on  an  affidavit  ? — Yes,  that  is  done  on  a  motion 
before  the  Lord  Ordinary,  in  the  motion  roll,  and  is 
generally  opposed  on  the  question  of  amount.  If  she 
appears  to  have  a  reasonable  ground  of  defence  she 
gets  it  as  a  matter  of  course. 

6293.  But  is  that  application  treated  upon  affida- 
vits ? — No,  only  upon  the  statement  of  counsel  and 
upon  the  pleadings. 

6294.  (Lord  Guthrie.)  In  open  court.'' —  In  open 
court. 

6295.  (Chairman.)  My  recollection  is  that  we  have 
inti'oduced  in  England  a  practice  of  requiring  the  wife 
and  the  solicitor,  if  she  requires  money  to  go  on  with, 
to  swear  she  has  a  defence  ? — Yes,  well  substantially 
we  have  that,  because  counsel  would  not  make  such 
an  application  if  he  thought  a  case  was  absoluteiv 
hopeless  upon  the  information  he  has. 

6296.  But  of  course  he  might  not  know  ? — Our 
theory  is  that  the  woman  is  entitled  to  establish  her 
innocence  if  she  can  at  the  expense  of  her  husband, 
and  if  she  has  at  all  a  reasonable  ground  of  defence. 

6297.  That  is  so  in  England  ?— Yes. 

6298.  But  it  may  be  necessary  to  have  some  check 
on  it  to  prevent  great  abuse  ? — Yes.  I  do  not  find  it. 
very  much  abused  with  U5.  The  great  hardship  is  in 
cases  where  there  is  a  reasonable  ground  of  defending, 
and  where  costs  are  piled  up  because  it  is  well  known 
that  the  pursuer  must  pay  them  at  the  end  of  the  day. 

6299.  Now  supposing  the  wife  is  pm-suer,  is  there 
any  grievance  there  ? — It  is  the  same  grievance  where 
the  wife  institutes  an  entirely  unfounded  auction  of 
divorce,  because  if  she  states  her  case  so  that  it  presents 
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a  prima  facie  case  slie  is  entitled  to  get  interim  awards 
in  order  to  enable  her  to  prove  it  to  the  coiu-t. 

6300.  Do  you  find  the  oath  of  calumny  is  any  check 
on  that  P — Well,  that  is  only  when  it  comes  to  proof, 
and  I  am  afraid  the  oath  of  calumny  does  not  exercise 
any  real  check.  . 

6301.  You  do  not  require  any  solicitor  to  suppoi-t 
the  oath  of  calumny  by  an  affidavit  of  his  own  ? — No. 
Of  coui'se,  if  the  person  is  prepared  to  commit  perjui-y 
with  regard  to  the  facts,  he  or  she  is  prepared  to  commit 
perjury  with  regard  to  the  oath  of  calumny. 

6302.  Then  you  state  you  have  some  proposals  in 
consideration  for  restricting  these  expenses  ? — Yes,  I 
laid  some  proposals  before  the  head  of  the  court  some 
time  ago,  which  are  under  consideration  for  restricting 
these  expenses  when  the  person  has  a  limited  income 
or  only  a  moderate  fortune. 

6803.  Now  we  pass  on  to  another  part  of  your 
proof.  The  Scotch  courts  have  exercised  divorce 
jurisdiction  since  1560 .' — Yes. 

6304.  Prior  to  that  I  take  it  there  would  be  only 
the  Bcclesiastieal  courts  ? — Yes. 

6305.  And  you  have  exercised  that  both  on  the 
ground  of  adultery  and  desertion  ? — Yes. 

6306.  What  is  the  difference  in  Scotland  between 
men  and  women  ? — Absolutely  none.  They  have  exactly 
the  same  x-ights  before  the  law. 

6307.  Have  you  found  by  experience  that  that  has 
worked  well  ? — 1  think  it  has  worked  very  well.  Of 
course,  I  know  quite  well  there  are  many  reasons 
alleged  why  the  same  law  should  not  apply  to 
husbands  as  applies  to  wives,  and  1  quite  appreciate 
the  force  of  these,  for  physiologically  there  are  differ- 
ences, and  public  opinion  has  always  regarded  the  chastity 
of  men  as  of  less  importance  than  the  chastity  of  women, 
and  even  female  opinion  regards  the  ante-nuptial  incon- 
tinence of  men  in  a  very  different  way  from  that  in 
which  it  regards  the  incontinence  of  women.  But  for 
all  that,  I  think  in  practice  our  law  works  extremely  well, 
because  we  do  not  find  that  women  as  a  rule  take  pro- 
ceedings against  their  husbands  for  what  may  be  called 
casiial  acts  of  adultery,  but  only  where  the  maii-iage 
relation  has  become  intolerable  upon  other  grounds,  and 
1  think  you  will  find  that  borne  out  by  the  statistics 
where  a  considerable  majority  of  actions  of  divorce 
for  adultery  are  at  the  instance  of  men,  although  I 
think  it  may  be  safely  inferred  there  are  far  more 
women  who  are  injm-ed  in  that  respect  than  there  are 
men ;  and  accordingly,  in  practice,  we  do  not  find  that 
the  woman  rushes  into  the  divorce  court  if  she  is  on 
otherwise  good  terms  with  her  httsband,  and  has 
regard  for  the  rmity  of  the  family,  because  of  a  lapse 
from  vu-tue  on  his  part.  At  the  same  time  1  think  she 
should  have  the  remedy  if  she  desires  to  exercise  it,  and 
that  in  many  cases  it  operates  very  much  in  the  direction 
of  promoting  public  morality. 

6308.  Just  to  get  this  a  little  clearer,  because  it  is 
an  important  point.  Your  tables  show  that  the  larger 
number  of  charges  of  adultery  are  at  the  instance  of 
the  husband  ? — Much  the  larger. 

6309.  Although  as  you  are  pointing  out,  as  1  follow 
you,  the  probabilities  are  that  the  husbands  have  been 
moi-e  unfaithful  than  the  wives  ? — Yes. 

6310.  And  therefore  if  the  suit  was  by  the  wife 
frequently  taken  by  the  wife  on  the  ground  of  adultery 
there  would  be  greater  opportrmity  of  taking  it  than 
:f  it  was  by  the  husViand  ? — Yes,  I  should  say  very  much 
greater  opportunity. 

6311.  But  you  do  not  find  that  actually  done ' 
—No. 

6312.  Then  in  actions  of  desertion  the  majority  of 
pursuers  are  wives  ? — Yes. 

6313.  I  will  ask  about  that  later  on.  I  should  like  to 
get  from  you  how  you  think  the  fact  that  a  wife  can 
sue  for  adultery  alone  acts  as  a  deterrent  ? — Well,  I 
think  for  this  reason.  If  she  has  no  remedy  for 
adultery  on  the  part  of  the  husband,  practically  it 
amounts  to  giving  him  a  licence  to  commit  adultery  so 
long  as  he  does  not  combine  with  that  cruelty  or 
desertion.  He  can  defy  his  wife's  remonstrances  or 
disregard  them  entirely.  Whereiis  if  he  knows  that 
she  may  dissolve  the  union  and  bring  liim  into  court  it 
exercises  a  most  powerful  deterrent.     Not  merely  that, 


but  the  decree  of  divorce  pronounced  against  the 
husband  operates  exactly  as  his  death  and  the  wife 
is  at  once  entitled  to  the  same  share  of  his  estate  she 
would  be  entitled  to  when  he  died. 

6314.  What  is  that  in  Scotland  ? — In  Scotland  if 
there  are  children  she  would  be  entitled  to  one-third  of 
his  movable  estate  and  a  life-rent  of  one-third  of  his 
heritable  estate. 

631.5.  Who  takes  them  otherwise  ? — The  children 
would  at  the  death  of  the  father,  but  they  take  no 
benefit  from  the  divorce.  But  if  there  are  no  children 
then  the  wife  takes  one  half  and  a  terce  which  is  a 
life-rent  of  a  third  of  his  heritable  estate. 

6316.  So  if  she  can  institute  a  case  for  divorce  on 
the  ground  of  adultery  she  not  only  gets  free  from  him 
but  takes  a  portion  of  his  property  ? — Yes,  and  takes 
half  of  the  movable  estate  if  there  are  no  children. 

6317.  And  that  is  a  strong  deterrent? — Yes. 
{Lord  Guthrie.)  And  probably  she  gets  the  custody 

of  the  children. 

6318;  (Chairman.)  I  was  going  to  ask  one  further 
question.  What  powers  have  the  courts  to  decree  in 
such  a  case  as  that  provision  for  the  children  ? — Oh,  if 
the  wife  is  awarded  the  custody  of  the  children,  which 
if  she  is  a  sucessful  pursuer,  she  is  prima  fade  entitled 
to,  she  gets  an  award  of  aliment  for  each  child  she 
has  with  her. 

6319.  That  is  in  addition  to  her  one-third  ? — In 
addition  to  the  share  of  her  husband's  estate  ;  but  the 
courts  very  often  divide  the  childi-en  unless  the  moral 
character  of  the  father  is  such  as  to  endanger  their 
upbringing. 

6320.  I  suppose  they  have  a  general  discretion  in 
the  interests  of  the  children  ? — ^They  have  a  complete 
discretion  in  the  matter ;  the  only  thing  one  can  say  is 
the  sucessful  pursuer  in  an  action  for  divorce, 
whether  a  man  or  a  woman,  has  prima  facie  the  right 
to  the  custody  of  the  children. 

6321.  WeU,  I  need  hardly  ask  you,  but  you  regard 
the  Scotch  law  as  better  than  the  English  ? — I  do. 

6322.  Has  there  been  any  general  indication  of 
feeling  in  Scotland  for  a  change  in  that  respect?— 
1  have  never  seen  any  suggestion  to  that  effect  in 
literature  or  the  public  press,  though  we  have  had 
this  law  in  full  operation  and  vigour  since  1560  as  part 
of  the  common  law  of  the  country  ;  because  it  is  not 
statute  law — the  right  of  divorce  for  adultery. 

6823.  I  see  you  sum  up  this  point  by  making  a 
general  observation  upon  it.  Perhaps  you  will  kindly 
tell  us  what  you  have  to  say  in  general? — Well,  I 
should  say,  in  the  first  place,  that  with  regard  to 
legal  opinion  and  the  opinion  of  my  brethren  on  the 
bench,  I  think  I  am  expressing  their  opinion  on  this 
matter  entirely.  I  have  had  an  opportunity  of  sub- 
mitting my  proof  to  the  present  head  of  the  court,  and 
he  authorised  me  to  say  that,  so  far  as  it  deals  with 
matters  of  opinion,  he  is  in  entire  accord  with  it.  With 
regard  to  the  other  points,  I  think  that  oui-  law  con- 
duces very  much  to  the  morality  of  husbands  and  to 
the  peace  of  families,  because  it  is  much  better  that  an 
offence  against  the  conjugal  tie  on  the  part  of  the 
husband  should  be  a  matter  for  forgiveness  on  the 
part  of  the  woman  than  that  she  should  have  no 
remedy  for  it. 

6324.  I  am  not  quite  sui-e  whether  the  next  pomt 
I  have  to  ask  you  would  not  be  better  brought  in  here 
than  dealing  with  the  publication  question,  if  you 
would  kindly  turn  on  to  the  question  which  we  are 
dealmg  with  of  the  possible  extension  of  the  grounds 
of  divorce.  You  state  here  that  in  Scotland,  as  in 
other  Roman  Oathohc  countries  (at  that  time,  I  mean), 
divorce  was  not  allowed  prior  to  the  Reformation  ?— 
That  is  so. 

6325.  But  after  that  adultery  was  introduced  as  a 
cause  for  divorce  without  statute.  On  what  ground? 
-—Well,  apparently  upon  scriptural  grounds,  and  I 
thmk  one  can  explain  it  in  this  way,  that  the  Roman 
Catholic  Chm-ch  treated  marriage  as  a  sacrament.  When 
the  Reformation  came  there  was  a  change  of  opinion 
upon  that  matter,  at  all  events  in  Scotland,  and 
marriage  was  no  longer  treated  as  a  sacrament. 
Therefore,  it  came  to  be  regarded  from  the  point  of 
view  of  a  contract  which  might  be  dissolved  so  far  as 
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that  could  be  done  consistently  with  public  morality, 
and  at  once,  apparently,  divorce  for  adultery  was 
introduced. 

6326.  "Was  that  introduced  by  statute  ? — No,  not 
originally.  It  has  been  recognised  by  an  early  statute, 
but  as  an  existing  institution. 

6327.  "Was  that  introduced  as  a  ground  for  divorce 
simply,  by  the  Scottish  courts  at  that  time  ? — I  fancy 
so,  and  by  public  opinion  treating  the  bar  which  pre- 
viously existed  to  the  dissolution  of  marriage  as  non- 
existent in  consequence  of  the  triumph  of  the  reformed 
principles. 

6328.  It  wanted  no  statute  then  to  start  with  ? — 
No  statute  at  all.  It  may  be  interesting  from  the 
point  of  view  of  the  origin  of  divorce  for  adultery  to 
see  what  is  said  by  Lord  Fraser  ou  the  subject.  Ho 
refers  to  the  early  statute  in  which  it  is  mentioned. 

6329.  Perhaps  you  would  give  the  reference  ? — 
Tea ;  page  1141  of  Fraser" s  book,  second  volume. 

6330.  Is  that  Fraser  on  Husband  and  "Wife  ? — 
Fraser  on  Husband  and  Wife.  The  only  statute 
which  can  be  said  to  recognise  it  is  one  of  1563,  and 
it  contains  this  single  paragraph :  "  Also  declai-es  that 
"  this  Act  shall  in  nowise  prejudge  any  party  to 
"  pursue  for  divorcement  for  the  crimes  of  adultery 
"  before  committed  conform  to  the  law."  So  it  does 
not  enact  that  that  shall  be  a  ground  for  divorce,  but 
recognises  it  as  an  existing  institution. 

6331.  Then  do  you  mean  that  that  simply  became 
the  law  of  the  country  by  the  introduction  of  the 
Reformation  principles  ? — I  think  so,  having  in  view 
the  passage  in  the  Sermon  on  the  Mount,  which  seems 
to  make  it  in  accordance  with  scripture. 

6332.  I  should  like  to  have  it  accurate.  Was  that 
jurisdiction  exercised  by  the  secular  cotu-ts  ? — It  was 
exercised  by  the  Commissary  Coui-ts.  They  were 
originally  Ecclesiastical  Courts  in  Roman  Catholic 
times,  but  they  continued  to  fulfil  all  then-  previous 
functions,  and  in  addition  they  entertained  actions  for 
divorce  after  the  Reformation.  They  entertained 
actions  for  separation  and  aliment,  and  adherence 
always,  and  also  they  dealt  with  questions  of  succes- 
sion. 

6333.  Then  a  few  years  afterwards  there  was  the 
statute  which  dealt  with  desertion  F — Tes. 

6334.  Would  you  give  us  the  history  of  that,  and 
what  it  amounts  to  ? — Well,  the  history  of  the  Act  is 
not  very  creditable,  because  I  think  it  was  introduced 
really  for  the  benefit  of  an  Earl  of  Argyll  who  wished 
to  get  rid  of  his  wife.  He  had  married  the  half-sister 
of  Mary  Queen  of  Scots,  and  she  had  deserted  him, 
and  he  could  not  induce  her  to  return.  He  employed 
every  method  that  he  could  think  of  to  get  her  back, 
and  she  declined  to  return  to  his  society,  and  then 
ultimately  this  Act  of  1573  was  passed,  I  think.specially 
to  meet  his  case. 

6335.  What  are  the  terms  of  it  ?■ — It  i.3  expressed 
very  archaically,  but  it  practically 

6336.  "What  I  wanted  to  know  was,  whether  it  was 
a  new  departure,  or  only  recognising  an  existing  state 
of  practice  ? — 'Well,  it  does  seem  to  show  that  divorce 
for  desertion  was  open  to  an  aggrieved  spouse  at  the 
time,  but  I  do  not  believe  that  is  in  accordance  with 
history,  although  one  may  take  from  that  that  it  was 
in  accordance  with  the  pubhc  opinion  of  the  time,  or, 
at  all  events,  of  the  Parliament  who  passed  the  Act ; 
that  they  regarded  it  as  a  ground  of  divorce. 

6337.  Have  you  got  it? — Tes  ;  it  is  to  be  found  in 
Fraser's  book,  volume  2,  page  1560.  1573  is  the  date 
of  the  Act,  and  it  commences  with  a  preamble  which 
justifies  the  view  that  this  remedy  had  been  previously 
in  use.  It  says  "  That  in  all  times  past  since  the  true 
•'  and  Christian  religion  was  publicly  preached,  avowed, 
"  and  established  within  this  realm,  namely  since  the 
"  month  of  August,  the  year  of  God  one  thousand  five 
"  hundred  and  sixty  years,  it  has  been,  is,  and  in  all 
"  time  coming  shall  be  lawful  that  whatsoever  person 
"  or  persons  joined  in  lawful  matrimony,  husband  or 
"  wife  deserts  from  the  other's  company  without  a 
"  reasonable  cause  alleged  or  deduced  before  a  judge, 
"  and  remains  in  their  malicious  obstinacy  for  the 
"  space  of  four  years,  and  in  the  meantime  refuses  all 
"  preuie  admonitions,  the  husband  of  the  wife,  or  the 


"  wife  of  the  husband,  for  due  adherence,  that  then  the 
"  husband  or  the  wife  shall  call  and  pursue  the 
'•  obstinate  person  oilender  before  the  judge  ordinary 
"  for  adherence  ;  and,  in  case  no  sufficient  causes  be 
"  alleged  wherefor  no  adherence  should  be  but  that  the 
"  sentence  precedes  against  the  offender  refused  to  obey 
"  same,  the  husband  or  the  wife  shall  betake  themselves 
"  to  the  superior  magistrate,  or  the  lords  of  session, 
"  and  shall  obtain  letters  in  the  four  forms  conforme 
"to  the  sentence  of  adherence;  which  charge  Iieing 
"  contempt  therefore  being  denounced  rebel  and  put  to 
"  the  home.  Than  the  husband  or  the  wife  to  suit  the 
"  spiritual  jurisdictioun  and  power,  and  re((uire  the 
"  lawful  a.rchbischop,  biscliop,  or  superintendent  of  the 
"  country  where  the  offender  remains  to  direct  preuie 
"  admonitions  to  the  said  offender  admonishing  him  or 
"  her  as  before  for  adlierence."  And  then  it  goes  on 
to  describe  the  various  ecclesiastical  and  civil  methods 
by  which  the  delinquent  spouse  should  be  admonished 
before  the  action  could  be  brought  in  the  law  courts. 
All  these  preliminaries  to  a  divorce  being  obtained 
have  now  been  abolished  by  the  Conjugal  Rights  Act 
of  1861  so  that  on  the  lapse  of  fom-  years  of  wilful  and 
malicious  desertion  the  deserted  spouse  may  at  once 
institute  an  action  without  any  fui-ther  proceeding. 

6338.  Those  previous  provisions  were  to  make  them 
come  back  and  so  forth  P — Tes. 

6339.  And  failing  in  the  end  a  decree  went  through  ? 
— Tes ;  but  not  only  were  the  civil  authorities  appealed 
to,  but  the  ecclesiastical,  because  the  offender  was  to 
be  admonished  by  the  minister  of  the  parish,  and  by 
other  ecclesiastical  dignitaries. 

6340.  Well,  steps  were  taken  to  try  and  bring  the 
offender  back  ? — Tes. 

6341.  But  if  he  still  adhered  to  his  desertion  the 
pursuer  obtained  relief  .' — Tes. 

6342.  Now,  without  those  preliminary  attempts,  at 
the  expiration  of  four  years,  the  decree  can  proceed  ? — 
Tes,  but  the  substance  of  the  remedy  remains  the 
same. 

6343.  The  substantial  point  remains  the  same  ? — 
Tes. 

6344.  And  the  divorce  for  desertion  would  not  be 
granted  merely  because  they  have  been  living  apai-t 
for  four  years,  but  it  must  be  a  wilful  desertion  P — Tes, 
a  wilful  and  obstinate  desertion,  continued  in  without 
the  consent  of  the  other  spouse. 

6345.  The  exact  term  you  use  in  Scotland  is 
malicious  desertion  ? — Tes. 

6346.  Commenced  and  continued  without  the  pur- 
suer's consent  ? — Tes. 

6347.  Tou  have  to  be  satisfied  with  that  ? — And 
against  such  remonstrance  as  the  court  thinks  could 
reasonably  be  made. 

6348.  And  without  lawful  ground  ? — Tes. 

6349.  And  you  require  the  pui-suer  to  be  ready  to 
resume  cohabitation  ? — Tes,  at  present  that  is  the  law. 

6350.  Tou  say  at  present  ? — Well,  I  think  for 
myself — and  I  am  speaking  also  for  the  judges  of  the 
Court  of  Session  so  far  as  I  know — that  it  is  a  defect 
in  our  law  (air  anomaly)  as  it  at  present  exists,  that  a 
person  who  has  been  grossly  outraged  by  the  ill-treat- 
ment of  the  deserting  spouse  should  have  to  come  into 
court  and  say  that  he  or  she  all  along  desired  that  the 
deserter  should  return.  We  think  there  are  exceptional 
cases  in  which  that  shoiild  not  be  exacted,  if  the  person 
who  has  been  so  ill-used  or  made  so  unhappy  in  the 
union  that  it  cannot  be  reasonably  supposed  tliat  he  or 
she  felt  anything  but  relief  when  the  other  deserted. 
But,  of  course,  the  essential  preliminary  must  be  that 
the  desei-tion  takes  place  without  the  consent  or  con- 
nivance of  the  desei-ted  spouse  and  is  the  sole  act  of 
the  deUnquent. 

6351.  But  you  think  an  amendment  might  be 
introduced,  making  it  not  necessary  to  intimate  a 
desire  to  resume  cohabitation  ? — It  seems  to  me  that  it 
is  the  person  who  is  in  delinquency  who  ought  to  make 
an  overture  to  resume  cohabitation,  and  it  cannot  be 
expected  of  the  person  who  has  been  deserted  that  he 
or  she  should  take  steps  to  bring  back  the  eiTinc 
spouse. 

6352.  I  see  you  refer  to  Watson  v.  Watson, 
17   Rettie,  page  736  ;  and  Hodges  v.   Hodges,  1908^ 

R  2 


260 


ROYAL   COMMISSION    OX    DIVORCE   AND    MATRIMONIAL   CAUSES 


11  March  1910.] 


The  Hon.  Loed  Salvesen. 


[^Continued. 


Sessions  Cases  ?—Tes,  that  is  the  latest  series  of 
Scotch  Reports — page  148. 

6353.  Has  that  remedy  for  desertion  heen  recog- 
nised in  Scotland  universally  since  it  was  in.stituted  F 
—Oh,  it  has  Ijeen  in  use  from  the  earliest  period  and 
throughout  the  history  of  our  law. 

63.54.  What  does  your  experience  lead  you  to  state 
as  to  the  operation  of  that  law  ?— Well,  I  think  it 
is  entirely  beneficial.  I  think,  in  ninety-nine  cases  out 
of  a  hundred,  at  all  events,  that  malicious  desertion 
is  a  much  graver  violation  of  the  ccmjugal  vow  than 
infidelity,  because  it  presupposes  no  regard  v.'hatever 
for  the  conjugal  obligations.  The  deserting  husband — 
and  he  is  generally  the  defaulter— leaves  his  wife  after 
a  course  of  ill-treatment,  because  she  and  her  (.'hildren 
have  become  bui-densome  to  him,  and  goes  away  to 
make  his  way  somewhere  else.  He  leaves  the  wife  to 
subsist  upon  charity  or  (->«  her  own  exertions.  She  is 
often  left  in  a  state  of  complete  destitution,  and  nothing 
more  is  heard  of  the  man,  who  may  be  prosperous  and 
eai-ning  money  elsewhere,  and  yet  never  thinks  of 
remitting  anything  for  the  support  of  his  wife  and 
childi-en.  Well,  that  is  a  typical  case  of  desertion,  and 
I  think  it  involves  far  greater  violation  of  the  conjugal 
duty  than  mere  infidelity,  however  impoi-tant  that 
may  be.  Lord  Eraser  puts  it  in  this  way.  He  says 
that :  "  malicious  desertion  is  as  manifest  a  violation  of 
"  the  conjugal  vow  as  adultery  and  in  expediency  and 
"  justice  it  ought  to  be  visited  with  punishment 
"  equally  heavy  with  that  meted  out  to  adultery." 
Well,  I  go  beyond  that,  and  I  think  it  is  much  worse 
than  the  ordinaiy  case  of  adultery,  because,  after  all, 
a  man  may  be  unfaithful  and  yet  not  neglect  the 
interests  of  his  children.  A  man  who  deserts  his 
spouse  and  leaves  her  to  support  herself  and  the 
children  is  violating  every  obligation  of  social  morality. 

6355.  You  point  out  in  your  note  that  you  do  not 
consider  yourself  competent  to  discuss  the  question  of 
how  far  such  a  remedy  can  be  regarded  as  scriptural  or 
unscriptural,  biit  you  have  some  comment  to  make  upon 
that  point  ? — Well,  I  ha,ve  this  comment  to  make,  that 
although  the  Church  of  Scotland,  since  the  Reforma- 
tion, has  been  at  times  Episcopial — at  all  events,  for 
30  years  was  Episcopal — and  for  the  rest  of  the  period 
has  been  Presbyterian,  and  though  the  Presbyterians 
have  split  into  numerous  sects,  there  has  never  been 
any  section  of  the  Reformed  Church  of  Scotland  which 
has  objected  to  the  remedy  of  divorce  for  desertion. 
Now,  ovir  Presbyterian  Church  maintains  that  its  views 
are  founded  on  the  scriptures,  and,  therefore,  it  must 
be  assumed  that  it  found  the  law  of  divorce  for  deser- 
tion was,  at  all  events,  consistent  with  scriptural 
authority. 

6356.  During  the  time  you  have  referred  to.  which 
r  think  was  1660  to  1690  of  the  Episcopacy,  are  there 
any  instances  that  you  can  trace  where  grounds  of 
desertion  alone  were  acted  upon  by  the  courts  ? — I  have 
not  gone  into  that  myself,  but  1  shou.ld  think  that  a 
book  that  Lord  Guthrie  has  shown  me  will  contain 
statistics  on  that  point. 

{Lord  Quthrie.)  It  is  this.  It  is  a  book  just  pub- 
lished giving  the  Consistorial  Judgments  from  1558. 
{Handed.) 

6357.  {Chairman.)  Is  there  anything  in  this  book 
we  cannot  follow  for  ourselves  ? — I  should  think 
not.  I  may  say,  that  so  far  as  my  knowledge  of 
history  goes,  although  there  was  a  change  from 
Presbytery  to  Episcopacy,  and  back  again  from 
Episcopacy  to  Presbytery,  there  was  never  any  sub- 
stantial change  in  the  creed  of  the  people  ;  it  was  a 
mere  question  of  church  government. 

6358.  Is  it  the  fact  that  the  majority  of  marriages 
in  Scotland  are  performed  by  one  church  or  the  other  ? 
— The  vast  majority.  No  doubt  a  certain  number 
are  not,  but  the  so-called  Scotch  marriages  of  which 
one  hears  so  much  in  England,  represent  about  one  in 
a  thousand  of  the  marriages  celebrated  annually  ;  and 
therefore  may  be  treated  as  relatively  unimportant 
except  for  the  particular  parties  involved. 

6359.  What  is  the  general  view  in  Scotland  with 
regard  to  the  way  in  which  these  grounds  of  divorce 
are  looked  upon? — They  are  favourably  commented 
upon  by  all  our  leading  institutional  writers,  and  Lord 


Eraser  says  on  page  1141  :  "  The  conjugal  relation  has 
"  stood  not  less,  but  infinitely  more  secui-e  and  sacred, 
"  since  separations  a  mensa  et  thoro  for  adultery, 
"  which  were  extremely  common  under  the  Popish 
"  jurisdiction,  fell  into  total  disuse ;  and  the  number 
"  of  actions  for  divorce  a  vincido  has,  in  proportion  to 
"  that  of  the  population,  remained  nearly  the  same  at 
"  all  periods  since  the  Commissaries  were  first  ap- 
"  pointed  in  1563,  dov\Ti  to  the  present  time."  And 
another  authority  on  the  law  of  husband  and  wife.  Pro- 
fessor Walton,  says,  "  Public  feeling  is  strongly  against 
•'  increasing  the  number  of  persons  living  as  if  single, 
■'  and  yet  not  free  to  marry  :  husbands  without  wives 
■•  and  wives  without  husbands."  I  think  these  authors 
have  expressed  what  is  the  ordinary  view  in  Scotland, 
and  what  seems  to  me  to  be  consistent  with  common 
sense. 

6360.  What  does  your  own  experience  lead  you  to 
as  a  conclusion  aliout  separation  without  dissolving  the 
tie  of  maiTiage  ? — I  think  they  invariably  lead  to  the 
persons  just  leading  their  own  lives  and  not  having 
any  regard  for  chastity  at  aU.  I  think  when  you  deal 
with  a  large  body  of  the  population,  if  a  man  (because 
it  is  nearly  always  in  cases  of  separation  and  ahment 
that  the  action  is  instituted  by  the  woman)  is  turned  out 
of  dooi-s,  so  to  speak,  he  consoles  himself  with  other 
female  society. 

6361.  Tou  would  be  averse  then  to  a  law  which 
allows  separation  (on  proper  ground  I  mean)  ivithout 
making  it  a  complete  divorce  ? — Tes.  Of  course  it  is 
always  in  Scotland  in  the  option  of  an  injured  wife  to 
sue  an  action  for  separation  if  she  pleases,  and  among 
the  propertied  classes,  they  do  take  that  course  when 
they  desire  to  have  a  fixed  income  from  the  husband. 
I  have  known  of  cases  where  the  woman  has  first 
brought  an  action  for  divorce  and  then  dropped  it 
and  brought  a  separation  and  aliment  action  becalise 
she  was  afz'aid  she  woiild  lose  her  only  means  of  sub- 
sistence if  the  manlage  tie  did  not  remain,  but  that 
is  in  the  option  of  the  woman  always. 

6362.  Would  you  leave  her  with  that  option  in  the 
interests  of  people  generally  ? — Tes,  I  think  she  might 
be  left  with  the  option  because  it  is  not  exercised 
except  in  cases  where  really  there  is  a  greater 
necessity  for  her  that  she  should  have  a  maintenance. 

6363.  But  supposing  provision  were  made  after- 
wards, if  she  got  a  complete  decree  she  should  have 
maintenance  in  the  same  way  as  on  a  separation 
decree  ;  would  you  think  it  desirable,  or  not,  to  give  a 
respondent  the  right  to  insist  on  the  claim  being  made 
as  a  complete  divorce,  and  not  restricted  to  mere  deser- 
tion ? — I  think  there  are  considerations  both  ways.  In 
the  first  place,  certainly,  the  present  system  obviates 
the  possibility  of  people  getting  collusive  decrees  of 
divorce ;  because  the  guilty  husband — we  will  say  in 
this  case — can  never  know  whether  his  wife  will  really 
divorce  him,  or  whether  she  will  only  bring  an  action 
of  separation  and  aliment  against  him,  and,  therefore, 
he  can  never  know  whether  she  will  set  him  free  to 
marry  the  paramour,  and,  accordingly,  from  the  point 
of  view  of  a  deterrent  to  immorality,  the  option  that 
women  now  have  of  either  bringing  an  action  of  separa- 
tion and  aliment,  or  an  action  for  divorce,  is  a  valuable 
one. 

(i3til.  EoUowing  out  the  line  of  thought  yoti  ex- 
pressed just  now,  if  she  chooses  to  take  the  decree  of 
separation,  the  separation  would  leave  the  husband  to 
go  his  own  way  would  it  not  ?■ — It  would,  but  hecaimot 
enter  into  a  legal  union. 

6365.  Do  you  think  that  would  be  an  advantage  ?— 
Not  in  the  ordinary  case,  I  admit,  but  I  think,  from  the 
point  of  view  of  a  deterrent  to  immorality,  that  it  is 
well  that  she  should  have  that  option.  After  aU,  she 
has  the  option  even  as  it  is  ;  1  mean  she  need  not  bring 
an  action  for  divorce  at  all.  She  may  prefer  to  retain 
the  marriage  tie. 

6366.  Now,  you  pass  on  to  deal  with  cases  of  collu- 
sion. What  is  it  you  desire  to  say  about  those  ? — Well, 
I  think  in  the  first  place  that  collusion  is  extremely 
rare.  So  far  as  my  own  experience  goes,  I  do  not  know 
of  any  case  in  which  I  could  say  I  was  sure  there  had 
been  concert  or  collusion  between  the  spouses. 
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63GV.  How  do  you  find,  as  a  result  of  your  experi- 
ence, that  that  is  coiTect  with  i*egaa-d  to  oases  of 
husbands  and  wives  in  the  humbler  ranks  of  society  V 
— I  think  it  is  out  of  the  question  in  the  humbler  i-anks 
of  society  becai^se,  take  the  case  of  divorce  for  desertion 
— the  parties  must  have  lived  apart  for  fom-  years. 
Well,  no  married  woman  who  had  a  htTsband  capable 
of  supporting  hei'  would  be  content  to  allow  him  to 
remain  away  from  her  four  years,  giving  her  no  main- 
tenance (because  that  is  essential  in  an  action  of 
divorce  for  desertion)  in  order  that  at  the  end  of  that 
foui-  years  she  might  divorce  him.  In  the  same  way, 
no  man  would  support  his  wife  secretly,  remaining 
absent  from  her,  in  order  that  he  might — so  to  speak 
— stop  her  mouth  from  raising  any  objection  to  his 
pursuing  an  action  for  divorce  against  her.  I  think 
you  may  say  that  collusion  in  actions  of  divorce  for 
desertion  is  unknown  in  the  humbler  ranks  of  society. 
I  can  conceive  of  it  in  the  upper  i-anks  of  society  where 
they  desii'e  to  have  a  union  dissolved  without  scandal, 
but  personally,  I  know  of  no  such  cases,  and  it  could 
only  be  possilDle  where  both  parties  had  property  and 
were  able  to  live  independently  of  each  other. 

6368.  Taking  your  law  as  it  is,  do  you  find  by 
experience  there  is  collusion  in  the  upper  classes  on 
this  point  ? — I  have  not  known  of  any  case.  I  think  it 
is  conceivable  there  might  be  such  a  case. 

6369.  Ton  mean,  the  people  are  generally  acting 
adversely  to  each  other? — They  are  neai-ly  always 
acting  adversely  to  each  other.  The  typical  case  of  a 
man  suing  for  divorce  on  the  ground  of  desertion  is 
this,  and  I  had  an  instance  of  it  the  other  day.  He 
marries,  and  after  a  while  the  wife  is  discontented  with 
her  position.  Very  often  she  has  married  a  man  in 
humbler  life  and  has  to  perform  duties  which  she  dis- 
likes, and  she  thinks  she  can  either  do  better  for  herself 
and  earn  more  money  than  as  the  wife  of  a  working 
man,  or  she  goes  home  to  her  own  relations  and 
she  repels  all  his  efforts  to  bring  her  back,  and 
remains  away.,  She  is  tired  of  man-iage.  In  such 
a  case  the  unfortunate  husband  has  no  remedy  but  a 
divorce  for  desertion.  I  had  a  case  the  other  day 
where  a  lady's  maid  of  41  maiTied  an  tuider  gardener 
of  29  with  a  wage  of  19s.  a  week.  She  found  it  was 
highly  unpleasant  to  her  to  be  doing  work  of  a  domestic 
kind  that  she  was  not  acciistomed  to.  After  a  yeai-  she 
left  him  and  nothing  would  persuade  her  to  return. 
She  had  fairly  well-to-do  friends,  and  she  started  nm-- 
sing  as  a  trained  nm-se  and  was  making,  I  suppose, 
twice  as  much  as  her  husband ;  and  after  some  10  or  12 
years  the  husband,  having  done  everything  he  could  to 
bring  her  back  without  success,  brought  an  action  of 
divorce  against  her.  having  in  the  meantime  got  the 
position  of  head  gardener,  and,  no  doitbt,  being  anxious 
to  enter  into  another  union ;  and  of  course  I  gave  him 
his  decree.  That  is  a  typical  case  from  the  man's  point 
of  view.  From  the  woman's  point  of  view  I  have 
already  mentioned  wha,t  the  typical  case  is.  A  drunken 
husband  disappears  to  the  colonies. 

6370.  A  drunken  husband,  do  you  say  ? — Generally 
drunken. 

6371.  Has  this  law  of  divorce  for  desertion  in  Scot- 
land brought  to  light  any  cases  of  hardship  ? — I  have 
no  experience  of  any  such.  I  always  feel  that  I  never 
do  a  more  useful  day's  work  than  when  I  divorce  half  a 
dozen  people  for  desertion ;  that  is  to  say,  give  half  a 
dozen  deserted  wives  the  right  to  enter  into  legal  unions, 
which  they  generally  have  in  prospect  before  they  bring 
the  action ;  because  sometimes  the  desertion  may  have 
continued  over  10  or  15  years  before  the  action  is  raised, 
and  there  is  generally  some  motive,  the  motive  being 
that  they  wish  to  enter  into  a  legal  and  respectable 
union. 

6372.  But  you  point  out  that  there  are  some  cases, 
even  in  yom-  law,  which  require  some  further  remedy  ? 

Yes  ;   I  think,  for   instance,  we    ought    to   have   a 

divorce  where  a  man  has  been  convicted  of  un- 
natural offences,  or  lewd  practices,  or  attempts  to 
ravish,  or  anything  of  that  kind.  Of  course,  these 
are  all  cognate  with  adultery  and  seem  to  me  to  be 
of  a  very  much  worse  description.  Then  I  think  also 
that  where  a  person  has  been  convicted  of  crime 
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6373.  I  am  coming  to  those  shortly,  but  I  am  on 
that  part  of  youi-  proof  which  commences  with  the 
words :  "  With  reference  to  the  law  of  desertion."  I, 
will  come  to  the  other  points  ? — Yes ;  well,  I  have 
already  indicated  the  hardship  I  think  we  have  all  felt 
on  that  subject  as  to  a  woman  who  has  been  brutally 
ill-used  having  to  depose  on  oath  that  all  the  time 
her  husband  has  been  in  desertion  she  has  been  anxious 
to  have  him  back,  and  I  think  that  should  be  dispensed 
with. 

6374.  That  is  a  case  apparently  refen-ed  to  by 
Lord  Young,  of  Watson  v.  Watson  ? — Tes. 

6375.  Pei'haps  you  would  quote  the  passage  which 
you  refer  to  there  which  deals  with  it  ? — He  put  it  very 
neatly.  He  said,  "  If  pre-admonition  is  a  legal  requisite, 
"  then  we  can  tell  the  Pursuer  your  husband  has 
"  deserted  you  for  16  years ;  and  if  you  are  very  much 
"  cast  down  about  it  and  want  him  to  return  we  will 
'  •  gi-ant  you  divorce ;  but  if  you  are  not  sorry,  we  will 
"  not."  Put  into  plain  language,  he  said  this  is  non- 
sence ;  and  I  agree  with  him. 

6376.  The  point  is  that  you  must  be  satisfied  of  a 
willingness  to  return  all  the  time  ? — Tes. 

6377.  Whereas  if  he  has  deserted  her,  having  beaten 
her  and  so  on,  and  she  does  not  want  him  back  she 
would  not  get  a  decree  ? — In  one  of  those  cases,  it  was 
a  case  where  a  wife  had  lapsed  into  habitual  intemper- 
ance and  after  many  years,  in  which  the  husband  had 
borne  with  her,  she  sold  all  the  furniture  while  he 
was  away  and  disappeared.  Well,  the  husband,  not 
\mnaturally,  made  no  great  efforts  to  find  this  woman, 
and  was  unable  to  say  that  he  did  not  feel  it  other  than 
a  relief  when  she  went,  and  so  he  was  refused  his  remedy 
of  divorce.  So  it  comes  to  this,  the  worse  the  deserting 
spouse  is  the  less  chance  have  you  of  getting  a  remedy. 

6378.  Then  even  the  Scottish  law  does  not  seem  to 
be  quite  satisfactory  in  matters  of  that  kind  P — No,  I 
think  it  requires  amendment  on  that  point. 

6379.  Now  there  is  another  point  you  make  before 
we  pass  to  the  other  matters.  It  is  referred  to  in  the 
paragraph  begimiing  :  "  Other  cases  of  hardship  "  ? — . 
Yes ;  well,  that  really  bears  upon  the  other  point.  At 
present  the  years  in  which  a  man  is  confined  in  one  of 
His  Majesty's  prisons  do  not  count  as  years  of  desertion. 
Therefore,  if  a  man  deserts  for  three  years  and  is  then 
put  into  jail  for  five,  his  wife  cannot  get  a  decree  of 
divorce  against  him  because  there  has  not  been  four 
years  of  continued  and  obstinate  desertion,  the  fifth 
having  been  spent  in  jail  very  much  against  his  own 
win  and  preventing  him  returning  to  his  wife. 

6380.  That  would  apply  if  he  was  convicted  on  the 
364th  day  of  the  last  year  ? — Tes,  it  would,  and  I  think 
that  is  unsatisfactory,  and  when  a  man  has  got  him- 
self through  his  own  fault  into  such  a  condition  that 
he  cannot  adhere  to  his  wife,  that  should  be  counted 
as  desertion. 

6381.  Is  there  a  similar  difficulty  if  he  has  deserted 
her  and  the  yeai-s  are  running  and  then  duiing  that 
time  he  becomes  insane  ? — Tes,  the  same  difficulty 
arises. 

6382.  The  four  years  could  not  go  on  ruunino- 
during  the  insanity  ? — No. 

6383.  Because  there  is  no  mental  intention  to  keep 
apart  ? — Tes. 

6384.  Tou  think  that  should  be  remedied .' — Tes.     ' 

6385.  Then  there  is  another  point  where  you  refer 
to  the  case  of  Hunter  v.  Hunter  ? — Tes,  that  was 
where  a  husband  had  deserted  his  wife  many  years, 
and  she,  beUeving  him  dead,  mamed  again,  and  it 
was  held  on  his  afterwards  turning  up  that  she  could 
not  obtain  a  divorce  on  the  gTOund  that  at  her  marriage 
he  would  have  been  justified  in  refusing  to  adhere  to 
her.  Now,  it  has  always  been  I'ecognised  in  Scotland 
that  recrimination  does  apply  in  cases  of  divorce  for 
desertion,  although  not  in  cases  of  divorce  for  adultery. 
That  is  to  say,  that  a  woman  who  pursues  an  action  of 
divorce  for  desertion  cannot  succeed  if  during  any 
part  of  the  time  she  has  been  immoral.  Now  what  I 
suggest  is  that  after  four  years  there  should  be  a 
vested  right  to  obtain  a  divorce,  and  that  any  lapse 
from  morality  after  these  four  years  should  be  o±  no 
moment.  I  had  a  very  striking  case  of  that  kind  the 
other  day  that  came  under  my  notice,  of  a  man  who 
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had  been  deserted  by  his  wife,  who  had  ultimately 
found  her  way  into  a  lunatic  asylum.  He  wished  to 
legalise  a  union  that  he  had  in.  the  meantime  entered 
into  with  another  woman  and  by  whom  he  had  a  large 
fainily.  When  the  action  was  brought,  as  it  was 
alleged  she  was  insane,  I  appointed  a  curator  ad  litem, 
to  her,  who  ascertained  that  this  man  had  children  by 
this  other  woman,  and  that,  according  to  our  law,  was 
a  complete  defence,  and  the  action  had  to  be  abandoned. 
Now,  I  say  if,  in  consequence  of  his  wife's  desertion, 
he  had  lapsed  from  morality  after  the  period  of  four 
years,  it  should  be  no  bar  to  his  obtaining  his  remedy 
for  her  delinquency,  because  it  might  well  be  said  that 
his  own  immorality  had  been  the  natui-al  result  of  her 
failure  to  perform  the  conjugal  duties. 

6386.  Will  not  that  equally  apply  if  he  is  unfaithful 
during  the  four  years  he  had  been  in  fact  left  ? — Yes, 
only  I  am  rather  in  favour  of  retaining  that.  I  think 
there  would  be  a  danger . 

6387.  Take  a  case  like  this,  where  a  woman  is 
deserted,  her  husband  going  to  America  ? — Yes. 

6388.  She  has  to  wait  four  years  ? — Well,  there  is 
a  great  danger  there. 

6389.  Supposing  she  did,  at  the  veiy  last  part  of 
the  foiu-  years,  succumb  to  a  moment  of  temptation 
through  starvation.  That  is  not  at  all  an  uncommon 
class  of  case  ? — No. 

6390.  That  would  be  a  bar,  would  it  F — Yes,  because 
he  would  be  legally  entitled  to  remain  away  from  her 
because  of  her  infideUty. 

6391.  Do  you  think  it  right  to  retain  that  ? — I  think 
there  must  be  a  difficulty  in  providing  for  all  cases 
of  hardship,  for  this  reason :  supposing  the  husband 
six  months  after  he  had  apparently  deserted 

6392.  But  would  not  that  rather  lead  to  a  judicial 
discretion  if,  for  instance,  the  absence  had  been  really 
the  cause  of  her  fall  perhaps  ? — Well,  I  thought  that 
probably  the  public  opinion,  at  all  events  in  Scotland, 
would  be  satisfied  if  there  was  a  statutory  right  after 
four  years,  and  there  would  certainly  be  far  less 
hkelihood  of  collusion  if  it  was  required  as  a  statutory 
requisite  that  the  injured  spouse  should  remain  chaste 
during  that  period  of  four  years. 

6393.  However,  in  some  of  these  respects  you  point 
out  there  ought  to  be,  even  in  Scotland,  certain  changes  ? 
— Yes.  1  may  say  we  have  had  no  change  since  1573 
upon  the  Statute. 

6394.  Well,  in  1573  they  could  not  get  off  to 
America  for  11.  ? — No. 

6395.  Now,  I  want  to  ask  you  about  one  or  two 
other  things  that  1  think  come  in  naturally  hei'e.  The 
law  in  Scotland  does  not  allow  any  divorce  at  present 
for  cases  of  gross  cruelty — simpliciter? — No,  it  only 
allows  separation. 

6396.  Have  you  formed  any  views  about  that  when 
cruelty  of  the  husband  is  such  as  to  make  life  impossible 
and  has  been,  we  will  say,  continuous  ? — Well,  I  think 
that  is  a  very  difficult  question,  and  not  one  really  that 
bulks  very  large  in  actual  practice,  because,  if  a  husband 
is  a  beast  to  his  wife,  it  is  very  likely  he  is  an  immoral 
person,  and  she  may  get  her  remedy  in  that  way.  If 
her  only  complaint  against  him  is  his  cruelty,  well,  she 
can  punish  him  for  that  by  obtaining  a  separation,  but, 
as  you  see  from  the  statistics  in  the  Oom't  of  Session,  of 
separation  and  aliment  cases,  they  are  comparatively 
rarely  resorted  to,  though  they  have  become  more 
numerous,  no  doubt,  since  the  extension  of  jui-isdiction 
in  the  sheriff  courts.  I  do  not  think  it  is  necessai-y 
or  desirable  to  have  a  remedy  of  divorce  for  mere 
cruelty,  although  if  it  is  conjoint  with  habitual  intem- 
perance I  think  there  might  be  another  answer. 

6397.  In  that  case  you  mean  it  might  be  a  case  for 
freedom  ? — In  that  case  I  think  there  should  be  a  right 
of  divorce  when  there  is  habitual  intemperance  and 
cruelty,  or  in  the  case  of  the  wife's  habitual  intem- 
perance oul;> .  We  made  an  advance  upon  that  quite 
recently,  beciiuse  by  section  7,  subsection  3,  of  the 
Licensing  (Scotland)  Act,  1903,  habitual  drunkenness 
was  made  a  ground  for  sepai-ation. 

6398.  And  you  think  that  might  be  made  a  ground 
for  divorce  ? — It  might  also  be  made  a  ground  for 
divorce,  though   1   do   liot   think   it  is  of  such  great 


practical  consequence.  Apparently  in  Scotland  intem- 
perance is  regarded  amongst  the  lower  classes  as  more 
or  less  a  venial  offence,  and  you  do  not  find  many 
women  complaining  of  their  husbands  because  of  mere 
intemperance. 

6399.  But  supposing  their  intemperance  leads  to 
gross  acts  of  cruelty  ? — Ah,  that  is  a  different  matter. 
Since  that  Act  of  1903  was  passed  I  think  there  has 
been  only  one  case,  and  that  happened  to  be  before  me, 
where  a  woman  asked  for  separation  on  the  ground  of 
her  husband's  habitual  intemperance.  Now,  I  am 
aware  there  are  very  many  husbands  in  Scotland  who 
are  habitually  intemperate,  but  their  wives  seem  to  put 
up  with  it. 

6400.  The  question,  then,  of  cruelty  with  intem- 
perance is  one  that  you  think  is  deserving  of 
consideration  ? — I  think  it  deserves  consideration. 

6401.  One  other  point ;  with  regard  to  crime 
involving  penal  servitude  for  some  years,  or  a  number 
of  convictions  ? — I  should  say  five  years  would  be 
sufficient,  indeed  any  sentence  of  penal  servitude, 
because  it  is  in  the  option,  after  all,  of  the  other  spouse. 

6402.  You  would  think  that  a  good  ground  of 
divorce  ? — I  think  it  should  be. 

6403.  Perhaps  you  would  tell  us,  as  you  have 
thought  of  this  so  much,  what  are  the  grounds  on 
which  you  justify  that  ? — Well,  I  think  it  is  intolerable 
that  a  law-abiding  person  should  be  compelled  to 
cohabit  with  a  serious  criminal.  If-  he  or  she  chooses 
to  do  so,  of  course  there  is  no  objection  ;  but  I  urge  it 
on  public  grounds,  because  it  is  almost  certain  that  the 
vrife  or  husband  of  a  professional  criminal  would  be 
dragged  into  the  same  life  that  the  other  spouse 
follows,  and  I  think  it  is  absolutely  revolting  that  the 
law  should  compel  a  man  or  woman  to  cohabit  with  a 
returned  convict.  Of  course  if  the  offence  is  one  like 
embezzlement,  it  may  not  be  an  obvious  groimd  for 
divorce,  but  then  I  think  that  may  be  safely  left  to  the 
party.  Probably  the  wife  of  a  commercial  traveller 
who  has  embezzled  money  and  has  got  a  sentence  of 
penal  servitude  would  never  di-eam  of  divorcing  him 
and  would  sympathise  with  him.  But  if  her  opinion 
of  her  husband  was  such  that  she  desired  to  be  free 
from  him,  I  think  she  ought  to  have  the  option. 

6404.  Would  you  gather  from  your-  long  experience 
as  a  judge  that  it  is  likely  that  that  would  be  abused 
if  left  to  the  discretion  of  the  person  who  had  the 
power  to  complain  ? — I  do  not  think  it  would  be  abused 
really,  and  I  think  in  every  system  of  jurisprudence 
that  recognises  divorce  that  that  is  a  ground  of  divorce 
except  in  England  and  in  some  of  the  Colonies  of 
England  that  have  adopted  English  law. 

6405.  Yes,  we  have  had  the  foreign  codes  ? — Yes. 

6406.  Now,  turning  from  that  class  of  case  to  the 
case  of  insanity.  I  do  not  know  whether  you  saw  the 
figures  that  were  put  before  us  the  other  day  by  one  of 
the  witnesses  as  to  the  number  of  people  who  are  con- 
fined for  insanity  and  the  possible  number  of  those 
who  are  man-ied.  We  can  have  that  more  accurately 
later  on,  but  for  the  present  purposes  there  appears  to 
be  a  very  large  number  ? — Yes. 

6407.  Have  you  considered  that  class  of  case?— I 
have  considered  the  general  point.  I  have  not  had  the 
figures  before  me  and  my  opinion  is  that  where  insanity 
has  subsisted,  we  will  say,  for  three  orfoui-  years,  and  is 
certified  to  be  in  aH  probability  incurable,  that  it  should 
be  a  ground  for  divorce.  1  think  both  from  the  point 
of  view  of  the  individual  who  is  tied  to  the  insane 
spouse  and  in  the  public  interest,  it  is  very  desirable 
that  this  remedy  should  be  given. 

6408.  Will  you  teU  us  how  you  bring  in  the  pubUc 
interest  P—Because  I  think  to  compel  a  person  to 
cohabit  with  a  person  who  has  been  long  insane, 
although  he  or  she  has  recovered,  is  against  the  public 
interest,  in  so  far  that  there  may  be  children  of  the 
imion,  who  -will,  in  all  probability,  h;ive  the  taint  of 
insanity. 

6409.  That  means  then  that  if  they  do  recover,  the 
\mion  is  not  desirable  and  if  they  do  not  recover  it 
becomes  impossible  ? — Yes. 

6410.  Have  you  had  a  case  which  you  have  refen-ed 
to  _  in^  your  proof  shortly  before  you  dealt  with  this 
point? — Yes,    I   had   an   interesting   case   in  which  a 
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woman,   who   had   nian-ied   an   officer   in   the    Army, 
alleged  that  the  marriage  had  never  been  consummated, 
and  that  her  husband  was  now  in  a  lunatic  asylum  as 
a   permanent   lunatic,   and   she  brought  an  action  to 
have  the  marriage  declared  null  on  the  ground  of  his 
impotency.     Well,   I   found   on   a  remit  to  a  medical 
nian  that  there  was  nothing  to  corroborate  her  state- 
ment, and  she  withdrew  the  action.     The  next  phase 
of  the  case  was  that  her  husband,  who  had  sufficient 
mind  to  give  instructions,  raised  an  ;iction  against  her 
for  divorce  on  the  ground  of  adultery ;  she  had  ta,ken  the 
law  into  her  own  hands  and  had  gone  off  with  a  gentle- 
man who  was  willing  to  support  her.     The  husband 
had  been  sufficiently  right-minded  to  i-aise  the  action 
of  divorce,  against  her  for  adidtery  ;  he   obtained  his 
deoi-ee,  the  co-defender  paying  his  costs,  and  the  next 
day  I  noticed  from  the  papers  that  the  pan-  had  got 
married.     It  just  shows  that  if  you  do  not  give  the 
remedy  of  divorce  for  insanity  you  drive  people  into 
immorahty,  because  they  will  be  free  of  the  tie  ;  and 
if  the  only  way  in  which  they  can  become  free  of  it  is 
to  commit  adulteiy,  then  they  do  that  and  take  their 
chance  of  the  other  spouse  bringing  an  action  against 
them, 

6411.  Now  there  are  one  or  two  points  which  you 
mention  in  your  proof  with  regard  to  the  effects  of  a 
decree  in  Scotland.  Perhaps  you  would  tell  us  what 
you  have  to  communicate  with  regard  to  that  ? — Might 
I  just  say,  before  we  pass  from  insanity,  that  it  is 
rather  interesting  to  notice  that  insanity  was  a  ground 
of  divorce  according  to  the  law  of  the  early  Christian 
Church,  because  it  was  expressly  introduced  by  Leo 
the  Wise.     It  is  not  a  novelty  at  all. 

6412.  Would  you  give  us  the  authority  for  that  ? — 
The  authority  for  that  I  came  across  incidentally  in 
Lord  Eraser's  book  on  Hiisband  and  Wife ;  you  will 
find  it  on  page  1133, 

6413.  Would  you  give  us  the  quotation ;  it  is 
useful  to  have  it  on  the  note  ? — He  says,  "  In  the 
"  year  .5-56  appeared  this  Novel  of  Justice,  restoring 
"  the  ancient  law,  and  bearing  as  the  reason  for  its 
"  enactment  that  it  was  intended  to  annihilate  the 
"  remedy  of  poison,  so  often  resorted  to.  The  law 
"  thus  continued  to  allow  divorce  by  mutual  consent, 
"  and  also  at  the  instance  of  either  party,  upon  his  or 
"  her  establishing  any  of  the  other  grounds  contained 
"  in  the  preceding  constitutions,  down  to  the  time  of 
"  Leo  the  Wise,  in  the  ninth  century,  who  added  to 
"  the  causes  of  divorce  by  the  wife  the  insanity  of  the 
"  husband."  And  he  quotes  the  passage  in  the  Novel 
of  Leo  which  established  insanity  as  a  groimd  for 
divorce. 

6414.  {Sir  Lewis  Dibch'n.)  That  was  the  church  in 
the  east  ? — Oh,  that  may  be. 

6415.  It  was  not  the  Latin  Church  ? — Probably 
not;  but  at  aU  events  it  is  an  early  recognition  of 
divorce  on  the  ground  of  insanity.  But  of  course  the 
chmxh  in  the  east  was  a  Christian  Church. 

6416.  Oh,  very  much  so ;  but  it  had  quite  a  different 
standard  on  this  subject  ?— Yes,  I  admit  that. 

{Chairman.)  We  have  had  a  Greek  law  put  in,  but 
I  am  under  the  impression  it  is  a  ground  of  divorce  in 
the  Greek  Church  now. 

{Sir  Lewis  Bibdin.)  Oh,  yes. 

6417.  {Chairman.)  Then  you  have  a  few  points  in 
the  latter  part  of  your  proof  which  you  say  bear  on 
the  effects  of  decrees  of  divorce  in  Scotland? — Tes. 
that  is  the  point  as  to  its  being  illegal  for  paramours 
to  man-y.  That  was  undoubtedly  enacted  by  the 
Statute  of  1600,  chapter  69,  but  subject  to  this 
limitation,  that  it  must  appear  from  the  decree  of 
the  judge  that  the  parties  had  committed  adulteiy 
together. 

6418.  The  named  parties  i — The  names  must  be 
included  in  the  decree ;  at  all  events  the  Statute  was 
so  interpreted  by  judicial  decision,  and  therefore  it  was 
held  not  to  apply  to  a  decree  in  the  English  court 
when  the  name  of  the  paramour  was  conjoined,  but 
only  to  apply  in  Scotland ;  but  in  fact  the  Statute 
has  been  an  absolute  dead  letter,  and  I  notice  Lord 
Chancellor  Eldon,  in  a  case  in  the  House  of  Lords, 
referred  to  the  practice  then  prevailing — that  is.  in 
1324 by   which   the   Act   was    systematically  evaded 


by  the  name  of  the  co-deHnquent  not  being  mentioned 
in  the  proceedings,  so  that  the  judge  could  not  msert 
any  name  in  the  decree.  Well,  that  was  done  obviously 
because  public  feeling  and  public  opinion  were  very 
much  against  the  notion  of  constituting  any  bar 
against  the  remarriage  of  any  pers(3n  divorced  for 
adultery,  and  of  course  if  the  law  is  not  in  accordance 
with  public  opinion  it  is  just  systematically  evaded  if 
it  is  possible  to  evade  it,  and  that  has  been  done  in 
Scotland  throughout  these  three  centuries.  But  it  is 
still  the  law  that  the  judge  may  make  the  marriage 
of  the  paramours  illegal  if  he  chooses  to  enter  the 
name  in  the  decree.  For  my  part  I  have  never  done 
so  and  would  absolutely  refuse  to. 

6419.  Why? — Because  I  think  it  is  a  worse  thing 
in  the  interests  of  the  public  morality  that  the  two 
people  found  guilty  of  adrdtery  should  not  have  a 
chance  of  rehabilitating  themselves ;  and  I  think  it  is 
in  accordance  with  one's  feelings  that  if  a  man  has 
seduced  a  married  woman  and  the  result  has  been  that 
the  husband  has  divorced  her,  it  is  his  duty  to  set  her 
up  in  life  again  by  marrying  her  ;  and  that  has  been 
so  much  the  opinion  of  the  people  in  Scotland  that 
they  have  allowed  this  Act  to  remain  a  dead  letter. 

6420.  Ton  say  in  one  case  it  was  done,  I  see  ? — Yes, 
but  it  is  the  only  case  I  know  of.  It  can  still  be  evaded 
because  the  only  case  in  which  it  was  done  was  the 
case  of  a  Scottish  landowner  whose  conduct  had  been 
grossly  immoral,  and  I  suppose  the  judge  who  granted 
the  decree  had  been  moved  by  that,  because  he  inserted 
the  name  of  the  paramour  in  the  decree.  Well,  the 
gentleman  divorced  immediately  crossed  the  border, 
acquired  an  English  domicil — 1  think  he  took  up  his 
abode  in  Berwick — as  near  Scotland  as  he  could,  and 
thereupon  married  his  paramour ;  and  nobody  coxild 
take  any  objection  to  the  validity  of  that  marriage. 

6421.  Then  you  think  that  provision  should  be 
struck  out  of  the  Statute  Book  ? — I  think  so. 

6422.  Then  another  point  is  about  matrimonial 
rights  ? — Yes,  I  have  already  adverted  to  these  as 
bearing  upon  the  deten-ent  effects  of  an  action  for 
divorce,  and  I  think  I  have  explained  what  the  effect 
is — that  divorce  acts  exactly  like  death  and  leads  to 
the  right  of  succession  immediately. 

6423.  Yes,  you  have  ah-eady  dealt  with  that ;  the 
effect  being  that  if  the  decree  amounts  to  treating  the 
other  party  as  dead  their-  property  rights  becorae 
treated  as  if  he  was  so  dead  ? — Yes. 

6424.  And  that  is  a  considerable  deterrent,  in  your 
view,  to  acts  which  would  lead  to  divorce  ? — Yes.  Of 
course  it  only  acts  as  a  deterrent  amongst  those  who 
have  property. 

6425.  I  see  you  also  notice  that  there  is  no  provision 
under  which  a  judge  can  compel  a  husband  to  settle 
a  sum  on  a  gtrilty  wife  in  a  divorce  action  ? — No. 

6426.  You  think  that  would  be  desirable  ? — 1  think 
that  would  be  very  desirable.  If  insanity  was  intro- 
duced as  a  ground  of  divorce,  for  instance,  I  think  the 
pursuer  of  the  action  should  only  obtain  the  remedy 
on  the  footing  of  making  provision  for  the  insane 
spouse. 

6427.  I  dare  say  you  know  we  have  a  provision  in 
England  that  entitles  the  court  to  suspend  a  decree 
till  a  provision  is  made  ? — Yes  ;  we  have  no  corre- 
sponding provision  in  Scotland ;  we  have  no  power 
to  grant  aliment  or  maintenance. 

6428.  We  do  it  because  we  think  in  some  cases  it 
is  right  that  the  husband  should  keep  her  off  the 
streets  ? — Yes ;  well,  in  that  respect  I  think  the 
EngKsh  law  is  superior  to  ours. 

6429.  Then  there  is  another  point  you  have  touched 
upon,  and  that  is  the  power  of  recrimination.  That 
does  not  exist  in  Scotland  ? — No. 

6430.  Except  that  you  have  told  us  that  in  cases 
of  desertion  the  spouse  must  remain  faithful  during 
the  four  years  and  possibly  longer  ? — Yes. 

6431.  In  cases  of  adultery — ^what  do  you  say  about 
that.  In  Scotland,  we  understand,  the  guilt  of  the 
petitioner  does  not  amount  to  a  bar  in  a  suit  against 
the  respondent.  I  should  like  to  know  exactly  how 
that  stands,  and  the  reason  it  is  considered  desirable  ? 
■ — I  think  on  public  grounds  mainly ;  grounds  of 
expendiency,  and  in  the  public  interest;  because  the 
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position  of  spouses  where  both  have  committed  adiil- 
tery,  and  who  are  yet  compelled  to  live  together,  is 
a  very  unfortunate  one  in  the  interests  of  public 
morality.  They  are  each  in  that  way  practically 
licensed  to  commit  adultery  without  any  consequences 
follomng.  I  cannot  conceive  any  worse  condition  of 
matters  than  spouses  continuing  to  live  together 
without  being  amenable  to  any  remedy  at  the  instance 
of  the  other,  however  great  the  infidelity  may  be. 

6432.  You  rather  think  that  the  present  state  of  the 
English  law,  then,  leaves  the  State  side  of  the  question 
out  of  consideration  ? — I  did  not  catch  that. 

6433.  The  English  point  of  view  is  that  adultery  is 
a  bar  except  in  some  very  exceptional  cases  ? — Yes. 

6434.  That  is  because  you  must  come  into  court 
with  clean  hands  ? — Yes. 

6435.  Therefore  you  are  treated  as  a  plaintiff  as 
against  a  defendant  ? — Yes. 

6436.  If  that  is  the  exclusive  way  of  looking  at  it, 
it  leaves  out  of  consideration  the  State  point  of  view  ^ 
— Yes,  and  I  think  in  any  law  of  divorce  you  must 
consider  it  from  the  point  of  view  of  the  community. 

6437.  Is  there  any  other  authority  in  Scotland  on 
this  point  that  you  were  going  to  refer  to  ? — I  can  only 
saj^  that  Lord  Eraser,  writing  in  1879,  says  that  while 
"  it  was  the  rule  of  the  Scottish  law  from  early  times, 
"  and  continued  to  be  so  to  the  end  of  the  17th  cen- 
"  tury,  that  recrimination,  or  mutual  guilt,  was  an 
"  absolute  bar  to  divorce,  the  modern  law  has  wisely 
"  departed  from  this  rule  ;  and  although  recrimination 
'•  may  affect  the  patrimonial  conseqiiences  flowing  from 
"  divorce,  yet  it  will  form  no  bar  to  the  coui't  dis- 
"  solving  the  marriage."  This  has  grown  out  of  our 
common  law ;  there  is  a  statute  on  the  subject,  and  the 
old  common  law  was  changed  in  deference  to  feelings 
of  public  expediency,  and  there  has  been,  as  far  as  I 
know,  only  one  protest  since  the  end  of  the  17th 
century  by  any  judge  against  our  law  on  this  head. 
Lord  Eraser  mentions  Lord  Ardmillan,  who  took  the 
Enghsh  view  and  protested  vigorously  in  three  cases 
where  he  dissented  from  the  other  members  of  the 
court,  but  his  opinion  has  not  been  shared  by  anybody 
else,  and  I  should  say  that  the  public  opinion  in 
Scotland  would  be  very  much  against  adopting  ths 
English  principle,  however  plausible  the  grounds  may 
be  on  which  it  is  based,  as  being  against  public  morals. 

6438.  Some  of  the  consequences  you  refer  to,  I  dare 
say,  relate  to  the  disposition  of  propei-ty  ? — Yes. 

6439.  It  would  not  necessarily  follow  that  a  guilty 
wife  suing  a  guilty  husband  was  going  to  take  a  third 
of  that  income  ? — No,  that  is  specially  provided  for. 
When  they  raise  cross  actions  they  are  both,  if  they 
both  succeed,  counted  as  quo  ad  each  other,  and  they 
then  both  forfeit  all  right  in  each  other's  estate.  That 
is  why  there  are  mutual  actions,  because  freedom  is  as 
complete  when  one  spouse  obtains  a  decree  as  if 
both  do. 

6440.  I  should  like  to  ask  your  view  further  on  this 
point  idiich  is  so  important.  Do  you  think  a  change 
in  the  direction  of  the  Scotch  law  would  tend  to 
increase  immorality  ? — On  the  contrary,  I  should 
think  it  would  diminish  immorality  very  much  for  the 
reason  I  have  indicated. 

6441.  I  can  understand  it,  if  you  will  allow  me  to 
put  it,  dimiuishing  immorality  after  you  had  separated 
these  particular  people  ? — Yes. 

Cll'i.  But  the  suggestion,  I  think,  has  been  made 
that  prior  to  that  time,  when  these  jDeople  are  married 
and  living  together,  if  they  both  know  that  it  does  not 
matter  whether  both  are  guilty,  that  they  might  be 
influenced  in  a  direction  in  which  they  would  not  be  so 
influenced  if  they  knew  it  was  only  the  innocent  person 
who  could  obtain  relief  ? — Yes,  but  I  think  if  both 
know  the  other  cannot  punish  him  or  her  for  adultery, 
then  you  have  no  obstacle  to  theii-  indulging  their  im- 
morality as  much  as  they  please. 

64^1:3.  That  is  the  very  point  I  mean.  But  I  do 
not  quite  see  why  you  say  this  power  tends  in  the 
direction  of  morality  y — But  you  see  each  may  begin  a 
new  life  after  the  decree  of  divorce  with  a  husband  or 
wife  that  is  congenial  and  to  whom  the  erring  spouse 
may  be  faithful. 


6444.  Yes,  that  I  quite  follow,  after  the  guilt  on 
both  sides  has  occurred,  but  it  may  be  said,  may  it  not, 
that,  with  the  law  as  it  stands  at  present,  it  is  a 
check  on  guilt  being  originally  committed  if  you  know 
your  fault  will  debar  you  from  your  remedy  ? — Yes,  but 
I  do  not  think  in  an  ordinary  case,  say,  a  husband 
remains  chaste  because  he  contemplates  the  possibility 
of  divorcing  his  wife.  I  should  fancy  he  never  con- 
templates sUch  a  contingency. 

6445.  Then  you  mean  it  would  not,  in  your  view, 
tend  to  increase  immorality  before  the  question  of  a 
suit  arises  ? — No ;  I  think  for  the  most  part  people  who 
are  tmfaithful  are  unfaithful  through  passion. 

6446.  Independent  of  legal  consideration  ? — There 
is  no  deliberation  on  their  part,  nor  do  they  contemplate 
the  Divorce  Court  at  the  time. 

6447.  You  mean  their  action  is  untrammelled  by 
what  would  happen  afterwards  ? — Yes,  absolutely. 

6448.  Now,  there  is  a  point  we  have  passed,  but 
which  I  want  to  ask  you  something  about,  and  that  is 
the  question  of  publication.  I  think  your  practice  has 
been  to  admit  the  public  and  the  press  at  every  stage 
of  the  proceedings  ? — Yes. 

6449.  Are  there  powers  to  exclude  them  ? — Yes,  we 
have  power  to  exclude  them  whenever  we  think 
evidence  of  a  disgusting  natui-e  is  going  to  be  given, 
but  the  power  is  not  very  often  exercised. 

6450.  Is  it  exercised  in  cases  of  nullity? — 
Invariably. 

6451.  And  in  cases  of  offensive  character,  and  rape 
cases  ? — Yes,  and  if  there  woidd  be  any  objection  to 
the  exclusion  of  reporters  from  the  public  point  of 
view,  I  think  it  would  apply  to  cases  where  persons  are 
on  their  trial  for  crime. 

6452.  Of  a  certain  character  ? — Yes,  we  have 
always  exercised  the  right  of  excluding  the  public 
from  these  cases. 

6453.  That  is  an  inherent  power  ? — Yes. 

6454.  What  is  your  view  about  the  desirability  of 
publicity  in  these  divorce  cases  ? — I  think,  at  all  events 
in  defended  divorce  cases,  it  is  highly  midesirable  that 
the  pviblic  or  the  press  should  be  admitted  at  all.  It 
is  not  necessary  for  the  protection  of  the  parties;  it 
only  leads  to  the  publication  of  literature  which  in  any 
other  form  might  possibly  be  interdicted  as  indecent. 

6455.  Would  you  extend  that  to  undefended  cases  ? 
— I  do  not  think  it  is  so  necessary  in  undefended  cases, 
because,  as  a  rule,  there  are  no  details  spoken  to  in 
undefended  cases  ;  the  witnesses  confine  themselves  to 
the  bare  nan-atiou  of  facts,  which,  as  a  rule,  do  not 
interest  the  reporter  or  the  public.  What  the  press 
likes  is  something  dramatic — the  details,  and  they  do 
not  report-  undefended  cases  at  any  length  ;  and  with 
regard  to  divorce  for  desertion,  I  think  it  is  well  that 
they  should  be  open  to  the  public.  You  may  say  they 
are  drawing-room  cases  ;  there  is  nothing  objectionable 
to  anybody  heai'ing  the  details  of  a  desertion  case ;  and 
it  is  rather  in  favour  of  preventing  the  possibiUty  of 
collusion  in  such  cases  ;  and  that  is  why  I  say  I  should 
limit  the  exclusion  of  reports  to  defended  cases  where 
you  have  somebody  charged  with  the  protection  of  the 
rights  of  the  defending  spouse. 

6456.  You  put  that  on  the  ground  that  it  is  not 
good  for  the  countiy  to  be  reading  about  these  cases  ? 
-—I  think  it  is  very  bad,  and  I  think  as  it  is  only 
divf.rces  in  high  life  that  are  reported  in  such  detail 
it  gives  an  entirely  false  impression  of  the  morality  of 
the  upper  classes. 

6457.  Do  you  consider  that  it  is  an  objection  to 
adopting  that  course  in  this  class  of  case,  that  it  takes 
away  some  deterrent  effect  with  regard  to  the  com- 
mission of  the  act  ?— Not  the  least.  I  do  not  thmk 
anybody  who  exposed  himself  to  the  consequences  of 
adultery  reflects  on  the  possibility  of  the  details  being 
published.  One  finds  in  every  defended  action  of 
adultery  _  the  attempt  has  been  to  conceal  the  guilt 
with  a  view  of  avoiding  an  action  for  divorce  at  all, 
no  doubt,  but  not  with  a  view  of  preventing  the 
publication  of  the  details  of  such  a  case  if  they  ever 
emerged.  The  hope  of  the  persons  is  that  they  will 
never  be  found  out. 

6458.  Would  you  consider  it  desirable  to  permit  of 
the  pleadings  and  the  judgment  of  the  court  being 
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published  ? — I  certainly  think  they  should  be  published 
and  there  would  be  no  objection  to  their  being- 
published,  because  the  pleadings  are  alwiiys  in  as 
chaste  a  form  as  is  consistent  with  the  substance  of 
the  action. 

6459.  Would  the  abolition  of  this  publicity  be  any 
advantage  in  the  administration  of  justice  from  the 
point  of  view  of  witnesses  ? — I  think  it  would  be  from 
the  point  of  view  of  witnesses.  I  know  of  cases  my- 
self where  hotel-keepers,  boarding-house  keepers,  and 
people  who  keep  medical  homes,  and  so  on,  have  lieen 
most  unwilling  to  give  evidence  which  was  very  neces- 
sary for  the  case,  just  because  their  establishments 
were  affected  by  its  being  published  that  they  were 
connected  Avith  a  notoriotis  or  scandalous  case,  and  a 
kind  of  taint  attaches  to  these  unfortvinate  people, 
although  they  may  have  been  entirely  ignoi-ant  of 
the  guilty  relations  between  the  couple  that  they 
received  into  the  hotel  or  home  or  whatever  it  was ; 
and  because  of  their  unwillingness  to  have  the  reputa- 
tion of  their  place  affected  they  might  refuse  to  give 
evidence  which  is  important. 

6460.  That  would  apply  equally  to  undefended 
cases,  would  it  not  ? — Well,  in  imdefended  cases  some- 
times we  ai-e  asked  not  to  allow  the  address  or 
occupation  of  the  witness  t(i  be  disclosed  to  the 
reporters,  and  we  comply  with  that  if  there  is  no  good 
ground  to  the  contrary. 

64-61.  That  is  because  it  is  an  injury  to  publish 
them  T — Yes.  In  a  defended  case  you  could  not  pre- 
vent that,  as  all  the  details  would  have  to  come  out 
and  the  locality  would  Ije  capable  of  being  recognised 
because  of  the  details  put  by  the  cross-examining 
cotmsel. 

6462.  Now  it  is  .suggested  that  the  difficulty  you 
have  mentioned  about  witnesses  is  got  over  by  sub- 
poenaing them  and  tliat  then  they  are  compelled  to 
come  ? — Yes.  Well,  I  say  in  the  first  place  very  often 
the  solicitor  does  not  know  who  can  give  him  informa- 
tion on  the  subject  until  a  voluntary  statement  is  made, 
and  such  people  will  take  good  care  not  to  give  a 
voluntary  statement  in  order  to  avoid  being  subpcenaed. 
It  is  a  vei-y  real  grievance  especially  in  connection  with 
respectable  nursing  homes,  for  instance,  or  ftnnished 
apartments.  There  is  no  dotibt  whatever  that  people 
look  with  sTospioion  on  the  keeper  of  such  an  establish- 
ment who  has  admitted  a  pair  of  paramours  though  he 
may  have  been  absolutely  ignorant  of  the  relations 
between  the  parties. 

6463.  Have  you  noticed  that  grievance  to  such  an 
extent  as  to  speak  of  its  being  a  considerable  one  ? — 
I  can  speak  of  it  from  personal  experience,  from 
having  been  asked  on  several  occasions  to  withhold  the 
name,  or  the  address  at  all  events,  and  sometimes  the 
name' of  the  witness  from  the  press.  I  am  speaking 
there  of  undefended  cases,  because  in  defended  cases, 
of  com-se,  it  would  be  impracticable  to  make  such  an 
application. 

6464.  Then,  broadly  speaking,  you  would  be  agaiust 
this  publicity  except  so  far  as  the  names  of  the  parties 
and  the  judgment  of  the  judge  is  concerned  ?— Yes, 
and  the  pleadings. 

6465.  The  nature  of  the  charge  ?— Yes. 

6466.  I  think  I  have  taken  you  entirely  through 
your  proof  ? — Yes. 

6467.  (The  Archbishop  of  Yarlc.)  I  should  like  to  ask 
you  one  or  two  questions.  I  take  it  from  your  evidence 
that  in  Scotland  niamage  is  regarded  almost  exclu- 
sively as  a  contract — a  very  important  contract,  but  a 
contract  ?— Yes,  from  the  legal  point  of  view  it  is 
regarded  as  a  contract,  but  a  contract  in  which  the 
State  has  an  interest  to  see  that  it  is  not  terminated 
contrary  to  the  interests  of  the  community. 

6468.  Then  adultery  is  regarded  as  a  Iireaoh  of 
contract? — Yes. 

6469.  And  desei-tion  is  put  on  the  same  hues,  and 
in  your  opinion,  at  all  events,  as  an  even  greater  breach 
of  contract-? — Yes. 

6470.  You  rather  implied  that  was  the  view  also  of 
the  religious  bodies  in  Scotland  ? — I  think,  undoubtedly. 
That  is  shown  by  the  law  having  remained  in  force  for 
350  years,  or  thereby,  without  any  agitation  on  the 
part  of  the  reli,i4i<-)us  bodies  to  ha\-e  it  changed. 


6471.  Then  we  may  take  it  that  the  religious 
bodies  reg'av<l  marriage  also  as  a  mere  contract  ? — 
Well,  on  that  I  am  not  competent  to  speak,  I  should 
fan(!y  there  was  a  difference  of  opinion  on  that  matter, 
but  at  all  events  they  regard  it  as  expedient  in  the 
interests  of  the  commtmity  that  this  remedy  for 
divorce  should  be  open  to  an  injured  spouse. 

6472.  Then  the  religious  bodies  m  Scotland,  and 
I  gather  from  what  you  say,  the  public  opinion  also, 
would  base  holding  adultery  to  be  a  ground  for  divorce 
upon  scripture  ? — Yes,  I  think  so. 

6473.  Then  it  is  alleged  that  desertion  can  be 
justified  also  on  the  grouml  of  soriptiu-e  ? — I  believe 
there  is  a  passage  in  Corinthians  which  is  appealed 
to  as  justifying  divorce  for  desertion.  But  I  may  say 
my  own  view  as  a  lawyer  with  regard  to  the  passage 
which  is  familiar  from  St.  Matthew's  Gospel  is  that 
adultery  is  merely  mentioned  as  a  typical  instance  of 
the  kind  of  violation  of  the  conjugal  vow  which  would 
justify  divorce.  But,  of  course,  I  am  not  competent 
to  enter  into  the  theological  question.  Divorce  in  the 
time  of  Christ  was  a  totally  different  thing  from 
divorce  as  recognised  in  Scotland  now. 

6474.  I  do  not  want  to  pursue  that  subject  with 
yoti  and  you  will  not  suppose  I  doubt  that  Scotland 
is  in  every  way  desirous  of  being  scriptural,  but  I 
want  it  from  you  whether  the  religious  bodies  in 
Scotland  have  so  steadily  countenanced  desertion  as 
a  ground  of  divorce  deliberately  because  they  believe 
it  to  be  consistent  with  scripture  ? — I  think  so,  and 
the  Parliament  of  1573  which  introduced  the  remedy 
consisted,  I  rather  think,  of  the  three  estates,  one  of 
them  being  the  Chui-ch. 

6475.  You  could  not  give  us  succinctly  the  ground 
on  which  desertion  as  well  as  adultei'y  is  alleged  to 
be  a  scriptural  grotmd  for  divorce  ? — No.  I  believe 
Lord  Fi-aser  does  give  a  reference  to  the  verse  in 
Coriuthians  which  is  supposed  to  justify  on  scriptural 
grounds  divorce  for  desei-tion. 

6476.  That  applies  to  marriage  with  unbelievers  ? 
—Yes. 

6477.  I  only  want  your  opinion  on  that  ? — Yes,  I 
do  not  say  there  is  any  scriptural  basis  except  upon 
the  construction  I  take  of  St.  Matthew's  Gospel  that 
adultery  was  merely  mentioned  as  the  typical  case  of 
violation  of  the  conjugal  vow,  but  not  the  exclusive 

'  or  only  case. 

6478.  Then  you  mentioned  as  an  instance  of  the 
remarkable  fact  that  Scotland  has  always  regarded 
desertion  as  a  ground  of  divorce,  the  fact  that  both 
in  Presbyterian  and  Episcopalian  times  that  was  not 
challenged  ? — Yes. 

6479.  But  you  admit  from  1660  to  1690,  which  is 
only  30  years,  Scotland  was  only  loosely  Episcopalian  ? 
— As  I  said,  I  do  not  think  there  was  much  diffei-ence  in 
creed ;  the  creed  remained  the  same,  and  even  their 
ritual  remained  much  the  same. 

6480.  You  would  not  wish  to  argue  that  the 
Episcopalian  Church  had  expressly  given  their  sanction 
to  desertion  being  a  ground  for  divorce  ? — No  ;  but  1 
say  since  1690  the  Episcopalian  Chm-ch  has  always 
existed  in  Scotland  as  a  separate  body  and  there  never 
has  been,  that  I  know  of,  by  the  Episcopalian  Chui-ch 
any  protest  against  our  law  of  divorce  for  desertion, 
and  I  know  Episcopalians  constantly  resort  to  it. 

6481.  Is  there  any  form  of  espousal  or  contract 
usually  observed  by  the  Presbyterian  minister  in 
marrying  in  church  ? — I  think  the  rule  is  for  marriages 
to  be  celebrated  by  the  Episcopalian  minister  and  in 
a  church.  Fifty  years  ago  it  was  very  unuBual  for 
Presbyterians  to  be  married  in  church,  but  now  it  is 
the  rule. 

6482.  But  is  there  any  form  of  espousal,  or  any 
words,  in  which  the  contract  of  marriage  is  expressed 
at  these  ceremonies  ? — "Well,  I  do  not  loiow  that  there 
is  any  form  binding  on  the  Church  as  a  whole,  but,  for 
instance,  the  minister  of  St.  Giles',  which  is  the  church 
I  attend,  uses  a  form. 

6483.  Purely  voluntary  ? — Yes.  Well,  I  suppose,  it 
has  been  approved  by  the  General  Assembly.  It  is 
part  of  the  Book  of  Common  Order. 

6484.  But  that  is  of  no  authority  in  the  Church  of 
Scotland  ? — I  do  not  suppose  it  is 
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6485.  Tou  are  aware  one  of  tlie  diflBculties  wHcli 
occur  in  tliis  country  is  because  the  marriage  ceremony, 
wHch  is  at  present  a  state  ceremony,  does  contain  in  it 
words  in  which  a  contract  is  expressed,  the  words  that 
only  death  can  dissolve  the  union  that  is  entered  into  ? 
— Tes,  but  I  think  that  form  is  very  generally  used  in 
Scotland  too,  and  that  the  words  "  What  God  has 
joined  let  no  man  put  asunder"  are  constantly  used 
in  the  marriage  service  of  Presbyterians. 

6486.  And  the  Scotch  intellect  finds  no  difBculty  in 
both  saying  that,  and  dissolving  marriage  for  desertion  ? 
— None,  because  you  are  not  contemplating  divorce  at 
the  time  you  are  marrying  people.  In  the  same  way 
we  do  not  in  our  mari-iage  contracts  provide  for  what 
shall  happen  if  either  of  the  spouses  should  be  sub- 
sequently divorced.  We  only  take  cognisance  of  the 
natural  grounds  of  the  dissolution  of  marriage. 

6487.  Then  with  regard  to  your  saying  that  you 
thought  desertion  was  an  even  more  flagrant  violation 
of  the  maiTiage  contract  than  adultery,  might  it  not 
be  argued  that  adultery  goes  much  more  to  the  root  of 
the  matter  and  has  always  been  considered  in  legal  and 
ecclesiastical  language  as  the  copula — the  essence  or 
root  of  the  marriage  contract — and  therefore  adultery  is 
breaking  the  maiTiage  tie  as  nothing  else  can  do  ? — 
Yes,  but  1  think  desertion  involves  that  too,  because 
the  duty  of  married  people  is  to  live  together,  to 
cohabit  and  adhere  to  each  other.  Well,  when  one  of 
them  goes  away  that  duty  is  not  discharged,  and,  as  I 
pointed  out,  I  think  it  may  be  assumed  from  common 
knowledge  that  in  nine  cases  out  of  ten  an  irregular 
union  is  entered  into.  So  that  that  point  of  view,  while 
it  may  seem  to  extend  the  grounds  of  divorce,  I  do  not 
think  it  really  operates  except  in  a  very  fractional 
proportion  of  cases  to  do  so.  I  know  there  are  cases 
in  the  better  class  where  women  are  divorced  for 
desertion  who  would  never  dream  of  being  immoral, 
and  who  are  divorced  because,  as  the  Scotch  would  say, 
they  cannot  abide  the  husband  or  stop  with  him  any 
longer,  and  will  not  stop  with  him.  But  it  is  after  all 
a  very  very  small  proportion  of  the  cases  we  have  to 
deal  with  in  practice. 

6488.  We  may  take  it,  1  suppose,  that  the  Scotch 
courts  are  very  strong  in  insisting  on  what  they  call 
malicious  desertion  being  proved  ? — Certainly,  as  the 
law  at  present  stands,  you  nmst  not  merely  have 
separation,  but  you  must  have  separation  with  the 
intention  of  not  returning. 

6489.  Tou  have  put  that  very  clearly  before  us,  and 
I  only  wanted  yom-  clear  emphasis  laid  on  the  fact  that 
the  Scotch  courts,  with  long  experience  in  the  matter, 
take  immense  pains  to  prove  that  there  is  no  sort  of 
conjiivance  ? — Tes. 

6490.  And  yet  with  all  that  you  think  four  years 
is  the  very  minimum  ? — I  think  four  years  a  very  good 
working  period,  and  as  it  has  been  found  by  three 
centuries  of  experience  to  be  unobjectionable  that  it 
should  be  retained  as  a  standard.  Possibly  three  years 
would  do.  but  the  reason  why  I  favour  four  is  that  it 
has  been  sanctioned  by  centuries  of  experience. 

6491.  Also  because  you  think  a  lesser  period  might 
give  rise  to  those  dangers  of  connivance  ? — 1  think  so ; 
certainly,  if  you  made  the  period  only  one  year,  I  think 
it  would  be  very  likely  to  lead  to  collusion. 

6492.  Or  shall  we  say  two  years  P — Or  even  two. 

6493.  Then,  on  the  point  of  jurisdiction  in  Scotland, 
we  may  take  it  from  you  that  the  sheriff  courts  not 
only  desei-ve,  but  enjoy,  a  veiy  high  reputation  in 
Scotkxnd  ?— Tes. 

6494.  The  sheriff  is  always  —  even  the  sheriff- 
substitute — an  advocate  of  considerable  practice  and 
eminence  ? — I  should  not  put  it  as  high  as  that.  I 
should  say  a  sheriff- substitute,  in  a  rural  district  at  all 
events,  is  a  man  who  has  not  succeeded  at  the  Bar,  but 
who  has  legal  attainments  of  a  sufficiently  high  order. 

6495.  He  is  a  trained  and  experienced  lawyer  ? — 
He  is  a  trained  lawyer  vidthout  much  experience. 

6496.  But   still    the   sheriff    courts   have- ? — I 

am  speaking  of  the  rural  districts  only.  The  impor- 
tant ones  in  Edinburgh  and  Glasgow  are  presided  over 
by  men  of  experience  and  high  legal  knowledge. 

6497.  And  does  not  a  great  deal  of  very  important 
litigation   pass  through  the  sheriff   com-ts  ? — A  great 


deal,  but  in  such  cases  there  is  always  a  right  of  appeal 
either  to  the  sheriff  or  to  the  Court  of  Session,  or  to  the 
sheriff  alone  in  smaller  cases.  That  would  not  be  so 
in  undefended  actions  of  divorce.  There  it  is  important 
that  the  judge  who  tries  the  case  should  have  a  very 
intimate  knowledge  of  what  constitutes  jurisdiction, 
for  instance,  so  that  he  may  not  give. a  decree  against 
a  person  over  whom  the  court  has  no  jurisdiction  ;  and 
questions  of  domicile  are  always  questions  of  difficulty 
and  we  have  no  jmisdiction  except  over  domiciled 
Scotsmen — men  who  are  Scotsmen  at  the  time  the 
action  is  brought. 

6498.  You  are  going  beyond  what  I  am  asking. 
Assuming  the  sheriff  courts  enjoy  a  good  reputation 
and  have  a  very  high  class  of  litigation  submitted 
to  them,  yet  there  has  been  no  desire  in  Scotland  to 
transfer  the  jurisdiction  of  divorce  from  the  High 
Court  to  them  ? — No,  I  have  never  heard  of  anybody 
being  in  favour  of  that. 

6499.  In  spite  of  their  reputation  and  ability  ? — In 
spite  of  that. 

6500.  With  regard  to  costs  you  made  the  remark 
that  in  many  cases  the  vritnesses  in  a  divorce  case 
come  from  quite  other  regions  than  the  domioil  of 
the  pursuer  or  defender  ? — Tes,  that  is  true.  Por 
instance,  the  parties  may  be  resident  in  the  Highlands 
and  adultery  may  have  been  committed  in  Edinburgh, 
and  therefore  the  witnesses  may  be  readily  available. 

6501.  Tou  would  say  the  expense  of  getting  from 
Wick  to  Edinburgh  would  be  much  greater,  so  far  as 
you  know,  than  the  expense  of  getting  from  Cornwall 
to  London  ? — Oh,  I  dare  say,  but  speaking  generally, 
England  is  a  much  larger  country  than  Scotland,  and 
the  distances  you  travel  are  greater. 

6602.  Is  it  not  also  true  that  the  railway  facilities 
are  greater  ? — I  think  that  is  so  with  regard  to  the 
Highlands,  but  not  vrith  regard  to  the  Lowlands  of 
Scotland. 

6503.  And  not  even  in  the  Highlands  have  you  had 
suggestions  for  this  jurisdiction  to  go  to  the  local 
courts  ? — No. 

6504.  And  you  say  that  is  because  of  the  extremely 
interesting  system  of  the  poor's  roll  for  litigants  ? 
— Yes. 

6505.  Is  there  any  hesitation  on  the  part  of  the 
self-respectuig  class,  the  working  poor,  to  take  advan- 
tage of  the  poor's  roll  ? — I  think  to  this  extent,  that 
if  a  man  can  provide  10/.,  or  15Z.,  or  201.,  enough  to 
satisfy  his  solicitor,  he  will  do  that  rather  than  make 
an  application  to  be  put  upon  the  poor's  roU. 

6506.  I  understand  that,  bt\t  a  man  is  not  felt  to 
be  pauperising  himseM  Iwcause  he  sues  in  what  we  call 
in  forma  pauperis? — No.  Indeed  one  knows  of  people 
in  the  better  class  who  have  to  go  on  the  poor's  roU 
with  the  view  of  conducting  an  appeal  to  the  House  of 
Lords  from  a  Court  of  Session  judgment  when  they 
are  pauperised  by  the  judgment  if  it  is  enforced. 

6507.  And  you  would  stiU  think  there  is  some  value 
in  the  poor  litigants  having  some  expense  to  pay  ?— 
Tes,  I  do  not  think  it  should  be  made  absolutely  too 
easy,  and  I  think  if  he  has  to  pay  down  5L  or  so  which 
even  the  veriest  pauper  can  do  if  he  has  a  little  time 
in  which  to  save  it,  that  it  is  quite  right  he  should 
meet  that. 

6508.  One  last  question  about  your  statistics.  I 
suppose  it  would  be  true  to  say  that  a  large  proportion 
of  the  upper  classes  who  have  interests  or  property  in 
Scotland  and  who  get  into  matrimonial  difficulties 
appear  in  the  Bnghsh  courts  ?—l  should  say  a  very 
small  proportion,  but  the  Chairman  would  probably 
know  more  about  that  than  1  do. 

6509.  I  think  the  English  com-ts  are  credited  with 
a  number  of  persons 

{Chairman.)  My  experience  was,  if  I  may  state  it, 
that  the  moment  I  heard  the  sotmd  of  the  Scotch  or 
the  Irish  tone  at  once  to  inquire  as  to  domioil. 

(The  Archbishop  of  York.)  But  I  regret  to  say  that 
those  who  are  likely  in  the  upper  classes  to  get  into 
matrimonial  difficulties  wiU  not  have  that  delightful 
sound. 

(Chairman.)  No,  I  think  we  may  say  we  have  not 
had  any  questions  between  Scotland  and  England  about 
domioil  for  a  very  long  time. 
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(Witness.)  I  skould  like  to  say  that  the  domicil  is 
what  determines  the  jurisdiction,  and  a  man  cannot 
have  two  domioils. 

Adjourned  for  a  short  time. 

6510.  (Judge  Tindal  Athinsoii.)  Lord  Salvesen, 
there  are  five  judges,  I  understand,  taking  divorce 
proceedings  ? — Yes. 

6511.  Do  you  find  a  difilculty  ai-ising  out  of  the 
uniformity  of  treatment  in  divorce  cases  beciiuse  five 
judges  deal  with  them  ? — I  do  not  think  so.  There 
are,  of  course,  individual  peculiarities,  but  the  procedui-e 
is  regulated  and  the  grounds  of  action  are  formulated 
by  the  Courts  of  Appeal  whose  judgment  we  implicitly 
follow. 

6512.  Divorce  cases  are  almost  always  questions  of 
fact  ? — Always. 

6513.  Some  judges  may  look  at  the  evidence  from 
a  different  point  of  view  to  others  ? — Yes.  1  think 
generally  speaking  it  is  a  question  of  fact.  Of  course 
questions  of  law  do  arise  in  actions  of  divorce  for 
desertion  as  to  the  inference  you  may  draw  from 
certain  facts. 

6514.  His  Grace  the  Archbishop  of  York  asked  you 
some  questions  with  regard  to  the  sheriff  and  the 
deputy  sheriff.  The  deput}'  sheriff  is  the  Judge  of 
First  Instance,  is  he  not? — 1  wordd  call  him  the 
resident  sheriff ;  there  is  a  confusion  there.  The 
sheriff  depute  is  really  the  sheriff  principal  or  in  other 
words  constitutes  an  appeal  court.  The  proper  term 
for  the  resident  or  local  judge  is  a  sheriff  substitute. 

6515.  And  the  sheriff  acts  in  the  capacity  of  an 
appellate  from  the  sheriff  substitute  ? — ^Yes. 

6516.  So  that  all  the  business  of  the  court  in  the 
first  instance  goes  to  the  sheriff  substitute  ? — Yes,  that 
is  so,  with  certain  limitations  which  it  is  not  necessary 
to  consider  here. 

6517.  Owing  to  the  questions  the  Archbishop  put 
to  you  I  think  I  must  ask  you  what  is  the  smallest 
salary  that  a  sheriff  substitiite  gets  ? — I  think  the 
smallest  is  500L  or  550L 

6518.  And  what  is  the  largest  ? — It  runs  up  to  1,400L 
a  year. 

6519.  Are  they  prohibited  from  practice  ? — Abso- 
lutely. 

6520.  Assuming  for  a  moment  that  there  was  no 
access  whatever  to  the  High  Court  for  the  poorer 
classes  of  the  community  in  Scotland,  would  it  be 
better  to  go  to  the  sheriff  substitute  than  have  no 
remedy  at  all  ? — Oh,  cei-tainly.  I  have  no  hesitation 
in  saying  that. 

6521.  Then  you  have  not  formed  any  opinion  as  to 
whether  what  you  call  the  system  of  the  poor's  roll 
could  be  applied  to  England  ? — Well  I  see  no  difficalty 
in  applying  it  to  England  because  in  England  the 
solicitors  are  subject  to  the  jurisdiction  of  the  High 
Court  just  as  they  are  in  Scotland  and  control  can 
be  exercised  over  them.  They  are  in  short  officers  of 
the  court. 

6522.  It  would  requiije  a  great  number  of  advocates 
and  solicitors  in  England  P — Yes,  in  proportion  to  the 
greater  extent  of  business  ;  but  we  have  agents  for  the 
poor  in  every  county  town  and  in  fact  in  every  town 
where  a  court  sits. 

6523.  What  are  the  class  of  persons  from  whom  the 
people  are  drawn  who  go  upon  the  poor's  roll.  Are 
they  purely  agricultural  labourers  ?  —  Oh,  no,  the 
labouring  classes  generally,  and  the  wives  of  the 
labouring  classes,  and  of  artisans,  and  people  in 
superior  positions.  I  mean  a  deserted  wife,  or  a  wife 
living  in  separation  from  her  husband,  would  be  entitled 
to  go  upon  the  poor's  roll  when  perhaps  her  husband 
might  not  be  admitted  to  the  privilege. 

6524'.  Then  there  is  a  class  of  population  above 
those  who  cannot  get  upon  the  poor's  roll  ? — Yes. 

6525.  And  they  have  to  come  to  the  High  Court  as 
best  they  can  ? — Yes. 

6526.  Now  in  1907  some  jurisdiction  was  confeiTed 
upon  the  sheriff  substitute  P^Yes. 

6527.  To  the  extent  of  getting  judicial  separations 
and  alimony  ? — Yes,  I  think  they  always  had  the  right 


to    decree  aliment — not  of  a  permanent   nature,    but 
temporary. 

6528.  When  that  Bill  was  brought  in  was  there  any 
attempt  made  to  give  the  sheriffs  jurisdiction  in 
divorce  ? — No.  Nobody  suggested  it.  The  framers  of 
the  measure  which  took  shape  in  1907  were  people  who 
were  connected  with  the  sheriff  courts  in  Scotland 
and  who  desired  that  the  jurisdiction  of  the  sheriff" 
should  be  extended  as  much  as  they  thought  they 
could  in  reason  demand,  and  they  never  suggested  that 
jurisdiction  in  divorce  cases  should  be  transfen-ed  to 
the  sheriff'. 

6529.  May  we  consider  it  the  beginning  of  the  end. 
If  you  grant  the  sheriff  substitute  power  to  grant 
judicial  separations  do  not  you  think  that  divorce  may 
follow  ? — I  personally  do  not  view  it  with  any  appre- 
hension. All  I  say  is  it  is  unnecessary  according  to 
the  existing  cii-cumstances  in  Scotland,  and  that  I 
think  there  ai-e  reasons  why  it  being  muiecessary  to 
transfer  the  jiu-isdiction  to  the  sheriffs,  it  is  better  that 
it  is  retained  where  it  is. 

6530.  Certainly.  It  is  far  better  the  parties  should 
have  the  right  of  going  to  a  High  Court  judge  than  to 
a  deputy  P — Yes. 

6531.  It  is  entirely  a  question  of  necessity  ? — Yes, 
and  such  necessity  does  not  seem  to  me  to  exist  in 
Scotland.  Whether  it  may  exist  in  England  I  cannot 
pronounce  any  opinion.  There  is,  of  course,  a  larger 
expense  incurred  in  bringing  witnesses  from  a  remote 
part  in  England  than  from  the  parts  of  Scotland  which 
contribute  the  majority  of  the  divorce  cases. 

6532.  Do  you  have  juries  in  divorce  cases  in  Scot- 
land P — No,  but  we  have  a  provision  under  which  it  is 
competent  for  the  parties  to  apply  for  jury  trial.  I 
think  that  is  as  far  back  as  1828  but  in  no  case  has 
anybody  taken  advantage  of  that  provision. 

6533.  (Chairman.)  Is  it  compulsory  on  the  judge  ? — 
It  was  optional. 

6534.  On  the  judge  ? — No,  it  was  optional  for  the 
parties  to  move  the  judge. 

6535.  But  if  they  move  him  has  he  a  discretion  or 
must  he  grant  it  ?— ^I  think  my  recollection  is  that  only 
on  one  or  two  occasions  has  a  party  applied  for  a,  jiiry 
and  that  it  was  then  refused.  I  have  the  passage  here 
in  Eraser.  The  provision  is  in  the  Act  of  11th 
George  IV.  and  1st  William  IV.,  chapter  69.  It  says 
that  divorce  "causes  shall. not  be  appropriate  to  trial 
'■  by  jury ;  but  it  shall  be  competent  to  either  division 
"  of  the  Court  of  Session,  or  to  a  Lord  Ordinary  after 
■•  advising  with  the  division  of  the  court  to  winch  he 
"  belongs,  to  direct  that  any  such  cause,  or  any  issue 
"  or  issues  of  facts  connected  therewith,  be  tried  by 
"  jury."  And  Lord  Eraser  remarks  :  "  No  case  of  this 
"  kind  has  ever  been  sent  to  a  jmy,"  and  then  he  goes 
on  to  say ;  ■'  Lord  Chancellor  Campbell  exjaressed  himself 
•■  strongly  in  favour  of  cases  of  divoi-ce  for  adultery 
"  being  so  tried;  but  this  suggestion  is  not  in  accord- 
"  ance  either  with  popular  or  professional  opinion  in 
"  Scotland." 

6536.  Then  is  your  opinion  that  it  is  better  not  to 
have  a  jury  in  divorce  cases  ? — I  am  very  strongly  of 
that  opinion. 

6537.  (Mr.  Spender.)  Might  I  ask  a  few  questions 
with  regard  to  yoiu-  views  on  the  exclusion  of  reporters. 
I  see  you  say  in  one  place  that  you  would  not  have ' 
either  the  public  or  the  press  admitted  ? — Yes. 

6538.  You  also  contemplate  reporters  being  present 
to  take  the  summing  up  of  the  judge  ? — Yes,  certainly. 
I  mean  I  see  no  difficulty  in  that.  For  instance,  if  you 
take  the  class  of  criminal  case  in  which  reporters 
and  the  public  have  always  been  excluded,  what 
happens  is  that  after  the  prisoner  has  pleaded,  the 
court  is  cleared,  and  after  the  jury  have  retired,  the 
court  is  again  open  to  the  public  so  that  they  hear  the 
verdict  of  the  jury,  and  the  sentence  and  observations, 
if  any,  pronounced  by  the  judge,  and  can,  therefore, 
report  the  nature  of  the  complaint  made  at  the 
instance  of  the  Crown  against  the  prisoner,  and  also 
the  result  of  the  trial,  but  they  are  excluded  from  hearing 
the  evidence. 

6539.  I  was  thinking  of  a  slightly  different  pro- 
cedure from  that.  I  was  thinking  of  the  press  being 
admitted,  possibly  to   hear   the   summing   up   of   the 
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judge  ? — "Well,  there  is  no  summing  up  in  divorce  oases, 
because  we  do  not  try  them  by  jury,  and  therefore 
what  happens  is  that  after  the  proof  is  concluded,  you 
have  the  speeches  of  counsel,  and  if  the  case  is  a 
difficult  one,  the  court  takes  time  to  consider  it,  and 
thereafter  puts  out  the  case  for  judgment. 

6540.  Tes,  I  see  that  point  with  regard  to  Scotland. 
Then  you  say  the  pleadings  sufficiently  disclose  the 
nature  of  the  cliarges  made.  "With  pleadings  would 
you  admit  the  opening  statement  by  counsel  ? — No,  we 
have  no  opening  statement  by  counsel,  but  our  plead- 
ings are  what  is  called  a  record  which  contains  the 
statement  of  facts  froni  the  point  of  view  of  the 
plaintiff,  or  pursuer,  and  the  answer  to  these  state- 
ments made  by  the  defender. 

6541.  And  those  you  would  have  open  to  the 
press  ? — These,  I  think,  should  be  open  to  the  press  as 
at  present. 

6542.  Might  I  ask  you  if  it  has  occurred  to  you 
that  there  are  occasions  on  which  publicity  might  be 
very  important  to  one  of  the  parties  to  the  suit.  It  has 
been  put  to  us  by  more  than  one  witness.  I  think 
Mr.  Priestley  gave  us  his  opinion  that  there  were  cases 
in  which  it  might  be  a  matter  of  justice  to  the  co- 
respondent or  the  respondent  to  have  the  case  tried  in 
open  court  in  order  that  his  or  her  character  might  be 
cleared,  and  the  only  way  of  cleai-ing  it  decisively 
might  be  an  open  hearing  ? — It  seems  to  me  that  is 
sufficiently  guarded  by  the  judgment  of  the  court  if  it 
is  in  favour  of  the  co-respondent. 

6543.  Ton  do  not  think  there  might  be  certain 
cases  in  which  the  public  itself  might  desire  to  form  its 
own  opinion  from  the  evidence  ? — I  think  these  cases 
must  be  extremely  rare — I  mean  legitimate  cases  of  that 
description  must  be  extremely  rare — because,  after  all 
the  section  of  the  public  that  can  be  admitted  to  a 
court  of  justice  is  the  merest  fraction.  Apart  from  the 
presence  of  reporters,  the  details  heard  by  the  few  who 
might  find  accommodation  in  a  court  would  never 
travel  far. 

6644.  I  am  not  thinking  of  that.  I  am  thinking  of 
the  possibility  in  these  cases  of  admitting  reporters 
where  either  of  the  parties  move  for  it.  Supposing  a 
party  to  a  divorce  suit  thought  publicity  was  very 
important  to  clear  his  or  her  character,  would  you 
allow  application  to  the  judge  for  it  to  be  tried  openly  ? 
— ^If  I  could  conceive  such  a  case,  I  think  it  would  be 
one  in  which  it  was  worthy  of  consideration  whether  or 
not  the  discretion  should  be  in  the  court  to  grant  it. 
But,  as  far  as  my  experience  goes,  1  think  both  parties 
to  a  divorce  case  would  be  generally  very  glad  that  the 
details  of  their  domestic  life  and  of  their  delinquencies, 
should  not  be  published  at  large,  even  though  the 
result  is  made  known,  especially  as  1  think  it  may  act 
not  as  a  deterrent  to  immorality  but  as  deteiTing 
people  from  availing  themselves  of  the  remedy  which 
the  law  provides — the  fact  that  they  can  only  do  so  at 
the  expense  of  having  their  whole  domestic  history 
made  public. 

6545.  I  am  only  thinking  of  these  exceptional  cases 
in  which  either  the  parties  or  the  judge  trying  the 
action  might  think  publicity  desirable.  In  those  cases 
you  would  not  object  to  a  discretion  being  given  to  the 
judge  to  allow  publicity.!^ — Certainly  not.  If  any 
sufficient  cause  was  shown  why  the  ordinary  rule  for 
which  I  contend  should  be  departed  from,  I  think  it 
should  be  in  the  discretion  of  the  judge  to  relax  it. 

6546.  Tlien,  under  your  suggestion,  I  take  it  that 
the  judgment  given  by  the  judge  might  assume  a 
greater  importance  as  being  the  one  published  part  of 
the  case ;  the  judge  might  expound,  or  emphasise,  or 
dwell  on  certain  points  if  he  considered  it  to  be  in  the 
public  interests  to  do  so  ? — Yes. 

6547.  And  you  would  rely  on  the  statement  of  the 
judge  for  the  report  to  be,  in  a  sense,  a  detei-rent.  Tou 
think  it  would  be  sufficient  ? — ^I  think  quite  sufficient, 
and  from  the  point  of  view  of  the  parties,  of  course  any 
error  on  the  part  of  the  judge  can  be  corrected  by  an 
appeal  to  either  division  of  the  court,  and  ultimately 
to  the  House  of  Lords.  According  to  our  system, 
i>7hich  is  one  of  trial  before  the  jvidge,  the  decision  is 
a.ppealable  to  the  House  of  Lords. 


6548.  A  previous  witness  told  us  that  the  practice 
of  publishing  reports  of  divorce  cases  lent  itself 
specially  to  blackmail.  Is  that  within  your  experience, 
Lord  Salvesen  ?■ — I  cannot  say  I  have  any  experience  of 
that  at  all. 

6549.  Might  I  just  ask  you  one  question  about 
another  part  of  your  evidence  with  regard  to  these 
statistics.  They  appear  to  show  that  divorces  are 
somewhat  mox-e  numerous  in  Scotland  than  in  England 
and  "Wales.  That  is  so,  is  it  not  ? — I  should  think  it  is 
exceedingly  likely  due  to  the  fact  that  nine-tenths  of 
the  pai-ties  who  obtain  divorces  in  Scotland  could  not 
incur  the  expense  of  obtaining  divorces  in  England.  I 
should  expect  that  in  those  circumstances. 

6550.  I  think  the  figures  are  that  the  population  of 
Scotland  is  about  one- eighth  of  the  population  of 
England  and  "Wales  and  divorces  are  about  one-third 
of  the  number  in  England  and  "Wales  ? — Tes,  and  I 
attribute  that  entirely  in  the  first  place  to  our  poor 
litigants  system,  and  secondly,  to  the  cheapness 
generally  of  our  courts  as  compared  with  that  in 
England. 

6551.  {Sir  Lewis  Dibdin.)  And  to  the  granting  of 
divorce  for  desertion  ? — Tes,  and  to  the  granting  of 
divorce  for  desertion. 

6552.  (Mr.  Spender.)  And  to  the  equality  between 
the  sexes  in  these  matters  ? — Exactly.  I  should  pro- 
test against  the  suggestion  that  it  showed  there  is  any 
more  immorality  in  Scotland  than  in  England.  My 
own  view  is  if  the  matter  were  investigated  it  would  he 
the  other  way, 

6553.  That  is  what  I  was  trying  to  get  at.  It  is 
your  view  that  it  does  not  point  to  any  increase  of 
immorality  in  Scotland  over  that  in  England  P — No,  I 
think  it  is  accounted  for  on  the  other  grounds. 

6554.  And  it  is  your  view  that  it  is  just  that  all  the 
grounds  for  divorce  shordd  be  equal  between  men  and 
women  ? — Tes. 

6555.  {Mr.  Brierley.)  Is  the  Act  of  1907  which 
gives  the  shertffl  court  jurisdiction  to  grant  separation 
and  aliment,  a  provision  which  coiTCsponds  with  the 
English  Act  giving  justices  of  the  peace  power  to 
grant  separations  and  maintenance  for  cruelty  and 
desertion? — I  think  the  remedy  is  a  different  one. 
The  effect  of  a  Scotch  decree  of  separation  and  ahment 
is  that  it  can  only  be  rendered  inoperative  by  the 
consent  of  both  parties,  and  so  long  as  the  holder  of 
the  decree  insists  on  his  or  her  legal  rights  the 
separation  order  continues. 

6556.  But  is  there  any  inferior  court  in  Scotland 
which  has  the  right  to  grant  aliment  to  a  wife  who  has 
been  deserted  by  her  husband  or  has  been  treated 
cruelly  by  him?— None.  We  have  justices  of  the 
peace  in  Scotland,  but  their  jurisdiction  is  a  diminishing 
and  almost  a  vanishing  quantity. 

6557.  Could  you  give  me  any  idea  of  the  number 
of  cases  since  1907  that  have  come  before  the  sheriff 
courts? — I  have  statistics  of  that  which  have  been 
obtained  from  some  of  the  sheriff  courts,  not  a  com- 
plete list  of  them. 

6558.  You  are  aware  that  there  are  a  very  large 
number  of  these  separation  orders  made  by  magisti~ates 
in  England  and  1  was  only  wanting  to  know  what  the 
result  of  granting  similar  powers  to  the  sheriff  com-t 
has  been  in  Scotland? — It  has  been  apparently  to 
enormously  increase  the  applications  for  separation  and 
aliment. 

6559.  {Chairman.)  Have  you  got  the  figures?— I 
have  the  .statistics  here.  I  see  in  Glasgow°alone,  for 
instance,  310  decrees  of  separation  and  aliment  were 
pronounced  from  the  28th  of  August  1907  to  the  Ist 
of  Januai-y  1909,  that  is  a  year  and  a  few  months,  as 
compared  with  an  average  of  24  or  25  for  the  whole  of 
Scotland  before.  The  reason  of  that  is  obvious.  No 
woman  who  was  not  the  wife  of  a  man  of  property 
could  ever  bring  her  action  for  separation  and  ahment 
in  the  Court  of  Session  to  any  purpose  or  to  any 
advantage,  because  if  you  could  conceive  a  person  in 
the  working  class  bringing  an  action,  on  the  poor's 
roll  we  will  say,  for  separation  and  aliment,  the  result 
would  be  to  pauperise  the  husband  by  the  expenses 
mcuiTcd  so  as  to  make  him  unable  to  contribute  to  her 
support.     Therefore  the  Court  of  Session  as  a  tribunal 
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for  tiying  cases  of  separation  and  aliment  was  really 
not  open  to  the  humbler  classes.  Now  a  remedy  can 
he  cheaply  obtained  in  the  locality  and  it  is  taken 
advantage  of  apparently  Ijy  a  very  large  number  of 
ill-used  females  (jf  the  lower  classes  to  o})t;un  protection 
from  drunken  or  ciiiel  husbands. 

6560.  {Mr.  Brierley.)  Have  you  form(>d  any  opinion 
as  to  whether  tliat  has  been  conducive  to  immorality 
on  the  part  of  the  persons  so  separated  ? — 1  shoidd  say- 
it  is  still  too  short  a  time  to  judge,  but  I  should  fancy 
one  would  find  that  that  number  will  not  be  maintained, 
that  it  represent.^  those  who  have  had  gric^'ant-es;  of 
many  years  standing  and  who  have  taken  advantage  in 
the  first  year  of  the  Act's  operation  of  the  separation 
clauses. 

6561.  You  have  not  i-eally  had  time  to  see  how  the 
Act  works  in  what  we  may  call  its  normal  conditiiai  ? — 
No,  I  do  not  think  so. 

6562.  Tou  did  say  it  is  necessary  for  a  woman  who 
desires  divorce  on  the  ground  of  desertion  to  prove  that 
she  had  not  received  maintenance  from  her  husband  ? — 
Oh,  yes,  if  she  had  lieeu  in  receipt  of  maintenance  from 
her  husband,  then  he  is  held  not  to  be  a  deserter. 

6563.  If  she  obtained  aliment  in  the  sheriff  court 
though  a  separation  was  not  granted  would  she  be 
debarred  from  bringing  a  divorce  on  the  gi-ound  of 
desertion  ? — Not  if  the  aliment  is  never  paid. 

6564.  But  if  she  even  received  a  week's  aliment  ? — 
Then  it  would  mean  that  the  period  of  desertion  would 
commence  from  the  time  the  husband  absolutely 
neglected  his  conjugal  duties. 

6565.  Then  it  is  necessary  that  she  should  live  for 
four  years  without  any  support  at  all  from,  her  husband 
before  she  can  obtain  a  decree  of  divorce  for  desertion  ? 
— I  do  not  say  that  as  a  matter  of  law,  because  there 
may  be  cases  where  she  has  a  pound  or  two  remitted  to 
her  from  her  husband,  and  yet  one  would  hold  he  was 
in  desertion. 

6566.  Substantially  she  has  to  live  then  for  four 
years  without  any  support  from  her  husband? — That 
is  the  general  case.  Ton  may  take  it  that  the  general 
case  is  that  the  husband  deserts  and  entirely  neglects 
the  duty  of  supporting  his  wife  and  children. 

6567.  That  is  a  necessary  element  ? — It  is  not  an 
absolutely  necessary  element  because  I  may 

6568.  Does  it  not  sometimes  work  hardly  on  a  poor 
woman  if  she  cannot  support  herself  and  her  childi-en 
without  assistance  from  her  husband  ? — Yes,  but  then 
the  ordinary  typical  case  is  one  where  the  husband 
never  gives  her  the  opportunity  but  it  does  not  operate 
as  far  as  I  know  as  a  bar  if  he  is  a.bsolutely  refusing  to 
live  with  her.  It  is  merely  an  element  in  considering 
whether  the  separation  is  of  consent.  I  mean  if  you 
had  a  case  where  the  woman  was  being  regularly  main- 
tained Ijv  her  husband — who  was  abroad,  and,  there- 
fore, unable  to  adhere  to  her — you  would  naturally 
expect  that  the  separation  was  either  on  good  grounds 
as  far  as  he  was  concerned — ^that  he  required  to  be 
abroad  to  earn  his  living — or  that  he  is  abroad  with  her 
consent  and  you  would  have  to  enquire  before  granting 
a  decree. 

6569.  Tou  mean  it  is  only  evidence  in  the  case  that 
she  has  consented  to  the  desertion  ? — Tea. 

6570.  Just  one  other  question  with  regard  to  the 
poor's  agejit.  Do  I  miderstand  you  in  every  sheriff's 
district  there  is  a  poor's  agent  ? — Yes. 

6571.  That  is  well  known  to  the  people,  is  it  ? — Oh, 
yes,  and  they  can  be  directed  by  almost  anybody  where 
to  go  to  apply  to  the  poor's  agent. 

6572.  Everybody  knows  that  they  can  apply  in  case 
of  need  to  a  poor's  agent  who  will  look  into  their  case 
for  them? — Yes,  as  far  as  I  know  the  body  of  Pro- 
curators in  every  sheriff  court  district  meets  annually 
and  appoints  one  or  two  of  its  number  to  act  as  poor's 
agents,  and  -s-ery  often  when  there  are  not  many  agents 
it  is  a  man  of  considerable  standing  who  is  appointed 
and  he  must  undertake  the  duty  free  of  charge. 

{Judge  Tindal  Atkinson.)  Might  I  ask  one  question 
more? 

{Chairman.)  Yes. 

6573.  {Judge  Tindal  Atkinson.)  Has  this  sheriff 
substitute  any  staff  of  officers  connected  with  his 
court  ? — He   has  all   the   necessary    staff.     He   has   a 


sheriff  clerk  to  look  after  his  processes  and  a  deputy 
sheriff  clerk  ;  he  has,  of  course,  shorthand  writers 
(.■(mnected  with  the  court. 

6571,  Has  he  registi'ai-s  who  overlook  matters  in  the 
office  ? — Yes ;  the  officer  that  approximates  most  to  that 
office  is  the  sheriff  clerk. 

6575.  (Sir  Lewia  Dibdin.)  I  think  you  told  Mr. 
Brierley  that  under  the  recent  legislation  the  number  of 
separation  orders  that  wei-e  made  very  much  increased 
the  total  number  of  separations  in  Scotland  ? — Yes. 

6576.  I  did  not  catch  the  figures,  but  it  was  very 
lai-ge  ? — It  is  very  large.  I  saw  it  with  some  surprise 
myself. 

6577.  Would  you  tell  us  what  the  number  is  ? — 
"Well,  I  gave  you  only  an  instance.  The  average 
number  of  separations  and  aliment  cases  in  the  Court 
of  Sessions  was  lately  given  in  the  statistics  as  at  some- 
thing like  20  to  30  per  annum,  whereas  in  Glasgow 
alone  in  18  months  there  have  been  310  cases. 

6578.  And  I  suppose  there  has  been  a  correspond- 
ing increase  in  other  parts  of  Scotland  ? — Yes,  according 
to  the  population. 

6579.  And  those  orders  are  granted  for  adultery 
and  cruelty  on  the  part  of  the  husband,  are  they  not  ? 
—Yes, 

6580.  Your  view  is,  I  think,  that  the  facilities  for 
divorce  in  the  Scotch  cotrrts  are  adequate  ? — Yes. 

6581.  Therefore  I  suppose  it  would  not  be  accurate, 
in  yom-  view,  to  say  that  this  very  large  number  of 
separation  orders  are  cases  which,  if  the  parties  could 
afford  it,  would  have  been  brought  in  the  Divorce 
Court  ?— No. 

6582.  They  are  not,  in  other  words,  potential 
divorces  at  all? — I  think  not.  I  think  it  just  shows 
there  were  a  large  number  of  women  who  were  habi- 
tually ill-used  by  their  husbands,  and  who  could  not 
get  protection  except  at  an  expense  out  of  all  pro- 
portion to  their  means,  and  that  when  facihties  were 
provided  for  obtaining  the  protection  in  the  local 
courts  they  at  once  availed  themselves  of  these. 

6583.  And  if  I  caught  what  you  said,  the  large 
figures  were  probably  in  some  measure  due  to,  as  it 
were,  arrears  of  cases,  and  the  moment  the  Act  was 
passed  people  took  advantage  of  the  new  legislation 
and  came  forward  as  they  might  have  done  years  before 
if  the  Act  had  existed  ? — Yes. 

6584.  I  suppose  there  is  no  doubt  the  increase  in 
separations  will  continue  to  be  very  considerable  ? — I 
should  think  so. 

6585.  I  do  not  mean  in  growth,  but  the  increase 
over  what  it  was  before  the  Act  ? — Yes,  that  is  true  ; 
but  I  do  not  think  necessarily  an  increase  of  drunken- 
ness or  cruelty  or  immorality,  but  an  increase  in  those 
who  can  obtain  the  remedy. 

6586.  It  is  not  yom-  -view  at  all  that  these  are  cases 
which  are  really  cases  that  might  have  been  brought  in 
the  Divorce  Court  ? — No.  I  think  probably  none  of 
them  would.  Of  coui-se  I  cannot  state  the  grounds, 
because  that  is  not  given  in  my  statistics,  but  I  should 
think  it  very  unlikely  that  any  material  percentage  of 
these  are  brought  upon  charges  of  adultery,  although 
that  is  competent. 

6587.  Or  cases  in  which,  though  adultery  is  not  dis- 
closed, it  is  present  ? — There  may  be  such,  but  you 
cannot  tell.  I  should  think  an  ordinary  typical  case  is 
the  case  of  a  drunken  husband  who  insists  on  hving  -svith 
a  well-doing  wife  who  is  earning  her  o-wn  livelihood,  and 
sponging  on  her  eai-nings,  and  she  now  takes  this  easy 
course  of  getting  protection  against  that. 

6588.  Do  you  think  in  the  ordinary  case,  take  the 
case  you  have  just  described  as  a  normal  case,  that 
when  a  woman  has  got  a  separation  order  it  would 
probably  lead  to  an  irregular  connection  on  her  part 
with  some  other  man  ? — Not  more  than  probably  would 
happen  in  the  class  under  existing  conditions  -without  a 
ceparation  order.  I  should  fancy  these  cases  are  cases 
of  the  people  in  the  lowest  class,  I  mean  the  very  humble 
wage-earning  class,  where  a  woman  may  be  making  10«. 
a  week  as  a  charwoman,  and  objects  to  sharing  that 
10s.  a  week  with  her  ne'er-do-weel  of  a  husband. 

6589.  And  the  same  thing  would  apply  to  om- 
magistrates'  orders  under  our  jurisdiction  ? — I  should 
think  so. 
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6590.  I  want  your  view  a  little  more  clearly  as  to 
how  the  divorce  jurisdiction  came  into  Scotland.  We 
start  with  before  the  Reformation  when  there  was  no 
divorce  ia  Scotland,  of  course  ? — But  very  many  cases  of 
separation  and  aliment. 

6591.  Tes,  but  I  am  only  talking  of  divorce  a  vincido  ? 
— Tes. 

6592.  Like  all  the  other  Christian  countries  in  the 
west,  divorce  was  not  allowed  ? — No. 

6593.  I  mean  divorce  in  the  strict  sense  ? — No. 

6594.  Tou  have  told  us  that  that  was  on  account  of 
the  views  taken  by  the  church  as  to  marriage  being  a 
sacrament  ? — Tes. 

6595.  And  the  indissolubility  of  marriage,  I  suppose, 
was  a  result  of  that  view  of  its  sacramental  natm-e  P — I 
should  fancy  so. 

6596.  Then  as  you  have  told  us  I  think  at  the 
Reformation  that  idea  of  man'iage  being  a  sacrament 
was  in  terms  repudiated  ? — Yes. 

6597.  And  the  divorce  for  adultery  became  part  of 
the  common  law  in  Scotland,  I  think  you  told  us  ? — 
Yes. 

6598.  Was  that  because  people  were  thrown  back  on 
what  they  considered  the  express  words  of  Holy  Scrip- 
tures, and  that  the  direction  you  have  mentioned  in  the 
Gospel  about  divorce  for  adultery  was,  as  it  were,  incor- 
porated into  the  common  law  ? — I  think  so,  and  because 
I  should  fancy  the  state  of  matters  before  the  Refor- 
mation had  resulted  in  great  abuse,  and  that  the  public 
conscience  was  more  or  less  shocked  at  the  condition  of 
affau's  connected  with  the  marriage  state. 

6599.  Quite,  but,  Lord  Salvesen,  you  will  appreciate 
my  difficulty  as  a  lawyer  dealing  with  the  parallel  condi- 
tion of  things  in  England  as  to  how  the  change  in  the 
law  came.  We  have  to  account  for  that,  have  we  not  ? 
Granted  people  knew  the  necessity  of  it,  you  would 
have  expected  legislation,  would  you  not  ? — Yes,  but  not 
in  those  times.  You  see  before  the  Reformation  adultery 
was  recognised  as  a  violation  of  the  conjugal  vow,  and 
they  gave  a  remedy  in  the  form  of  an  order  for  separation 
and  aliment.  Well  it  was  very  easy  to  pass  from  that, 
having  in  view  the  expediency  from  the  public  point  of 
view  to  a  divorce  for  adultery  whenever  you  get  rid 
of  the  ecclesiastical  notion  of  marriage  being  indis- 
soluble. 

6600.  Now,  with  the  traditions  in  which  the  people 
had  been  trained,  lawyers,  statesman,  and  everybody, 
was  it  easy  to  have  that  transmission  ? — Well,  it  seems 
so.     In  Scotland  the  reaction  was  very  strong. 

6601.  But  that  was  a  very  sharp  line  of  distinction 
up  to  that  date  ? — Yes. 

6602.  I  suggest  the  Bible  was  regarded  as  part  of  the 
common  law  of  the  country,  and  that  they  really  went 
upon  what  they  regarded,  rightly  or  wrongly,  as  a 
scriptural  direction  ? — I  can  scarcely  think  it  originated 
in  that  way.  1  think  it  originated  in  notions  of  public 
expediency.  I  have  not  seen  any  passage  either  in  the 
statutes  or  in  the  institutional  writers  which  indicates 
that  we  adopted  the  New  Testament  as  part  of  the 
common  law  of  Scotland. 

6603.  I  vrill  take  your  answer,  Lord  Salvesen,  but 
I  ask  you  that  because  my  reading  of  the  Reformation 
writers  is  that  they  did  put  it  very  strongly  ? — Are  you 
referring  to  the  theological  writers  ? 

6604.  Yes  ? — Well,  that  may  be  so,  but  1  do  not 
think  that  applies  to  the  wi-iters  of  jurisprudence. 
You  must  remember  that  the  theologians  did  not 
dominate  the  jurists  in  Scotland,  thougli  they  may 
have  modified 

6605.  It  may  be  my  ignorance,  but  I  was  under  the 
impression  that  John  Knox  had  a  very  important 
influence  on  the  legislation  of  the  country  ? —  They 
may  have  had  influence,  but  they  certamly  did  not 
dominate. 

6606.  That  being  the  case  with  adultery,  how  do 
you  account  for  desertion  having  come  into  the  law  as 
a  groimd  for  divorce  ? — Well,  1  accoimted  for  that  by 
the  historic  case  of  the  Earl  of  Argyll  in  the  first 
instance.  His  case  was  a  case  of  such  hardship  that 
it  was  recognised  there  must  be  a  remedy,  and  the 
remedy,  not  being  part  of  the  common  law,  or  not 
being  given  by  the  common  law,  a  statute  was  intro- 


duced   in    1573,   which,    I    think  erroneously,    in   the 
preamble  says  it  was  part  of  the  common  law. 

6607.  But  what  I  rather  mean  was,  I  did  not  quite 
follow  what  your  view  of  the  sanction  of  that  was  ;  or. 
rather,  what  their  view  of  the  sanction  of  it  was  :  what 
was  it  granted  on  ?  May  I  just  ask  this  first  to  make  it 
plain.  Would  you  agree  that  the  position  with  regard 
to  adultery,  and  the  position  with  regard  to  desertion 
on  biblical  grounds  is  quite  different  ? — I  think  so. 

6608.  I  ask  that  to  clear  the  ground.  Now,  will 
you  tell  me  how  they  came  to  adopt  desertion? — I 
think  they  regarded  it  as  I  regard  it  as,  at  all  events, 
an  equal  violation  of  the  obligation  of  marriage,  and, 
therefore,  one  which  divorce  a  mnciilo  should  be 
extended  to. 

6609.  1  notice  you  thought  that  when  there  had 
been  a  desertion  for  a  great  number  of  years,  or  for 
four  years  at  all  events,  there  was  a  reasonable  in- 
ference— I  think  you  said  in  nine  cases  out  of  ten — 
that  adultery  had  also  been  committed,  and  that  the 
absent  spouse  was  not  living  a  chaste  life  ? — Yes. 

6610.  Could  it  be  defended  at  aU  on  the  ground  of 
that  inference — ^that  you  might  place  it  on  the  same 
ground  as  adultery,  on  a  presumption  that  adultery 
had  been  committed,  though  the  presumption  is, 
perhaps,  capable  of  beiag  rebutted  ? — No,  1  do  not 
think  it  could  be  defended  on  that  ground,  because, 
certainly  in  the  better  class,  and  where  the  woman  is 
the  deserter,  one  knows  of  many  cases  where  she  leads 
an  absolutely  chaste  life,  and  that  happens  also  where 
the  man  is  the  deserter  sometimes.  You  could  not 
draw  any  legal  inference.  All  I  said  was,  that  in 
practice  it  wordd  be  found,  if  you  knew  the  whole  facts, 
that  by  extending  the  remedy  of  divorce  to  cases  of 
desertion,  you  would  not  really  embrace  many  people 
relatively  who  would  not  be  divorceable  upon  the  other 
ground. 

6611.  I  see  you  quote  from  Lord  Eraser's  book  this 
sentence :  "  There  can  be  no  doubt  that  malicious 
"  desertion  is  as  grievous  a  violation  of  the  conjugal 
"  vow  as  adultei-y,  and,  in  expediency  and  justice,  it 
"  ought  to  be  visited  with  a  punishment  equally  heavy 
"  with  that  meted  out  to  adultery."  And  1  under- 
stand your  personal  view  is  even  higher  ? — It  is. 

6612.  It  may  be  of  interest  to  point  out  that  my 
edition  of  Lord  Eraser  is  a  much  older  one — 1846 — and 
Lord  Eraser  has  altered  his  phraseology  altogether,  or 
made  it  very  much  stronger.  I  should  like  to  put  to 
you  what  he  said  in  the  edition  I  have.  He  says  that 
"  The  authority  for  holding  this  as  a  ground  of 
divorce  "' — that  is  desertion — "  is  traced  by  some  to 
"  apostolic  sanction '" — referring  to  what  1  think  your 
Lordship  referred  to — "  while  others  contend  that  the 
"  words  of  the  Apostle  can  bear  no  such  meaning." 
"  Be  this,  however,  as  it  may,  there  is  the  authority 
"  of  high  names  in  support  of  the  doctrine  that 
"  malicious  desei-tion  is  a  more  gross  violation  of  the 
"  conjugal  vow  than  adultery  and  that  in  expediency 
"  and  justice  it  ought  to  be  visited  with  a  punishment 
"  equally  heavy."  I  point  that  out  because  apparently 
Lord  Eraser's  view  grew  as  time  went  on  ? — I  say  it 
matured,  and  1  think  it  makes  his  opinion  in  the  later 
edition  more  important,  that  he  entertained  it  doubtfully 
in  the  earlier  edition. 

6613.  I  thought  you  would  say  so,  but  I  think  it  is 
of  interest  to  point  out  that  there  is  that  development 
in  his  view  ? — In  1846  Lord  Eraser  must  have  had  a 
comparatively  short  experience  of  procedure  in  the 
Scottish  courts  because  I  do  not  think  he  can  have 
been  called  to  the  Bar  more  than  half  a  dozen  years 
before  the  first  edition  of  his  book.  In  1879  he  had 
not  merely  been  a  long  time  at  the  Bar  and  held  the 
highest  office,  but  he  had  been  a  judge  for  many  years. 
I  am  speaking  from  recollection,  but  I  should  not  have 
thought  he  was  called  to  the  Scotch  Bar  perhaps 
earlier  than  1840. 

6614.  Now  1  want  to  ask  you  a  word  about  your 
view  as  to  penal  servitude  being  a  ground  for  divorce. 
What  occurs  to  one,  and  no  doubt  has  occurred  to  you, 
is  that  one  cannot  altogether  confine  one's  notice  to 
the  innocent  spouse  who  is  left  at  home.  You  must 
have  some  regard  to  the  convict.     Is  it  quite  just  to 


MINUTES    OF    EVIDENCE. 


271 


11  March  1910.] 


The  Hon.  Loed  Salvesbn. 


\_ConUnued. 


add  to  a  sentence  of  penal  semdtude  a  potential  divorce 
for  a  man's  wife  no  matter  how  long  the  sentence  is  ? — 
Well.  1  think  so.  I  think  you  have  mtich  more  to 
consider  the  feelings  of  the  injm-ed  woman.  She  is 
deprived  of  hev  husband's  society  by  his  fault.  She  is 
subject  to  all  the  stigma  which  attaches  to  the  wife  of 
a  criminal,  and  if  her  feelings  towards  her  husband  ;iTe 
such  that'  she  woiUd  desire  to  be  permanently  relieved  of 
the  bond  I  think  these  are  to  be  considered  very  much 
more  than  the  feelings  of  the  convict. 

6615.  You  yourself  mention  the  crime  of  embezzle- 
ment which  is  not  a  crime  of  violenc'.e.  Take  a  case 
of  manslaughter  say — a  ci-ime  of  violence  through 
sudden  passion,  but  not  pointing  to  any  permanent 
depra-s'ity  of  character.  Woidd  you  say  the  same  in  a 
case  of  that  kind  ? — My  answer  is  that  the  wife  if  she 
has  lived  on  affectionate  terms  with  her  husband  would 
never  bring  an  action  of  divorce  against  him  upon  such 
a  ground. 

6616.  But  you  will  forgive  my  sajdng  it,  but  is  not 
that  rather  a  weak  way  of  dealing  with  it,  because  you 
put  it  in  her  power  to  do  it  ? — Yes. 

6617.  It  is  a  potential  divorce.  The  spouses  come 
to  one  another  for  better  and  for  worse,  and  so  on.  Is 
not  it  one  of  those  misfortunes  or  troubles  which  they 
have  contracted  for  in  the  first  start? — No,  I  think 
"for  better  or  for  worse"  means  not  what  you  have 
brought  upon  yoiu-seK  by  your  misconduct,  but  what 
Providence  has  decreed  to  be  yoiu-  lot.  May  I  point 
out  that  in  our  law,  as  it  stands,  husband's  crimes  are 
a  ground  for  separation  at  the  instance  of  the  wife. 

661S.  Oh,  they  are  ? — Yes,  and  I  refer  to  Lord 
Fraser's  book,  page  890,  where  he  says  :  "  The  husband's 
"  crimes,  as  being  productive  of  personal  danger  to  the 
'■  wife,  as  debasing  her  mind  and  corrupting  her 
"  morals,  are,  it  is  said,  just  causes  of  awarding  to  her 
■'  the  remedy  of  separation.  If  he  were  a  thief  or  a 
'■  resetter  of  thieves,  or  a  i^erson  abandoned  to  imlaw- 
"  ful  practices  in  any  sort,  his  wife  is  not  bound  to 
"  conjugal  adherence,  which  undoubtedly  would  render 
"  her  in  many  respects  partner  of  his  infamy."  There- 
fore what  I  suggested  would  not  operate  any  greater 
hardship  on  the  convict  whom  you  figiu'e  than  the 
present  state  of  the  law  if  a  wife  chose  to  avaU  herself 
of  the  remedy. 

6619.  Are  cases  cf  the  kind  common,  separation  for 
crime  ? — Exceedingly  uncommon,  I  should  say,  and  for 
this  reason,  that  in  the  criminal  class,  I  may  say  there 
is  not  man-iage  to  begin  with — I  mean  in  the  class  of 
professional  ciimiaals  ;  they  are  living  with  women,  but 
they  are  very  seldom  married  to  them,  and  where  you 
get  into  the  higher  state  of  society,  where  people  in 
respectable  positions  have  committed  crimes,  you  do 
not  find  the  woman  take  advantage  of  the  law  as  it  at 
present  stands  to  obtain  a  separation. 

6620.  Then  it  is  not  a  point  of  great  practical 
importance  ? — It  is  a  point  of  very  small  importance 
except  that  I  think  the  law  should  be  theoretically  as 
well  as  practically  just. 

6621.  About  insanity  in  the  same  way.  Have  you 
considered  the  case  of  incurable  disease.  Take  the 
case  of  hopeless  paralysis,  where  a  man  or  a  woman  is, 
so  to  speak,  a  Mving  corpse,  I  was  going  to  say,  or  is 
hopelessly  paralysed,  and  none  of  the  duties  of  mairied 
life  are  possible  at  all — a  hopeless  invalid  and  paralysed, 
would  you  say  that  was  a  case  for  divorce  ? — No,  I 
think  that  is  a  case  where  you  take  a  man  or  woman,  as 
the  case  may  be,  for  better  or  for  worse. 

6622.  Is  not  the  line  between  that  and  incurable 
insanity  a  very  thin  one  ? — Well,  I  think  not,  because 
in  the  first  place,  I  think  most  doctors  would  tell  you 
that  insanity  in  a  large  majority  of  cases  is  the  result 
of  personal  miscondiiot  or  excess.  If,  for  instance,  you 
were  to  ask  Dr.  Clouston,  of  Edinburgh,  he  would  tell 
you  that  in  the  vast  number  of  cases  drink  is  the  cause 
of  insanity,  or  has  contributed  to  it ;  but,  apart  from 
that,  there  is  the  special  reason  you  refer  to  vrith 
regard  to  offspring. 

6623.  Before  you  go  to  that,  might  I  ask  a  question 
on  the  answer  you  have  just  given.  You  would  not 
say  aU  cases  of  hopeless  insanity  are  the  result  of  the 
person's  own  doings  ? — No,  not  by  any  means. 


6624.  Would  you  limit  it  to  such  cases  where  the 
fault  is  the  fault  of  the  person  himself  ? — No,  because 
I  think  insanity  should  on  public  grounds  be  a  reason 
for  divorce — in  the  option,  again,  of  course,  of  the  sane 
spouse. 

6625.  I  wanted  to  ask  a  question  about  children. 
You  were  going  to  speak  about  children — the  dangers 
of  bringing  into  the  world  children  with  the  taint  of 
hisanity  on  them  ? — Yes. 

6626.  Is  not  that  a  ground,  if  effect  is  to  be  given 
to  it,  for  compelling  divorce.,  and  not  for  leaving  it 
ojitional  ? — Well,  I  think  a  wcman  would  consider  that 
it  might  be  safely  left  to  her  to  consider  vchether  she 
should  run  the  risk  of  being  the  mother  of  children 
tainted  with  insanity.  Might  I  say,  with  reference  to 
the  distinction  between  an  insane  husband  or  wife  and 
a  paralysed  husband  or  wife,  that  the  mental  faculties 
of  course  in  the  case  of  a  paralysed  husband  or  wife 
may  remain  equally  acute,  and,  of  course,  the  feelings 
might  be  grievously  outraged  in  such  a  case  by 
proceedings  for  divorce  being  applied  for  against  an 
invalid,  which  would  not  apply  to  a  person  in  a  lunatic 
asylum. 

6627.  I  supxjose  that  wo\ild  depend  on  the  degree 
of  the  insanity.  Some  insane  persons,  I  suppose,  would 
be  perfectly  conscious  of  the  indignity  put  upon  them 
by  a  divorce  ? — No  doubt,  but  still  there  is  enforced 
separation  by  confinement  in  a  lunatic  asylum,  whereas 
in  the  case  of  an  invalid  wife  or  husband  there  is  no 
separation  at  all. 

6628.  But  is  there  not  actual  and  absolute  sepa- 
ration in  the  case  of  a  hopelessly  paralysed  person 
as  I  put  ? — No,  I  have  known  of  such  remaining  in 
family  with  the  children  and  husband  till  their  dying 
day. 

6629.  I  do  not  mean  not  in  the  particular  house,  or 
the  particiilar  room,  but  as  far  as  any  society  is  con- 
cerned the  afflicted  person  is  dead  ? — There  can  be  no 
conjugal  intercovu'se  of  course,  but  if  that  were  the 
test  you  might  open  the  door  very  wide,  and  when  I 
suggest  divorce  for  insanity  it  is  on  the  footing  that 
there  should  first  have  been  three  or  four  years  of 
compulsory  detention  in  a  lunatic  asylum  followed  by  a 
certificate  by  a  doctor  that  there  was  no  possible  chance 
of  recovery. 

6630.  And  you  are,  no  doubt,  aware  that  those 
certificates  are  never  really  certainly  accurate,  and  that 
people  do  recover  even  after  certificates  by  the  most 
noted  doctors  that  they  are  hopelessly  insane  ? — But 
have  they  ever  been  given  after  four  years'  actual 
confinement  ? 

6631.  I  cannot  tell  you,  Lord  Salvesen  ? — It  seems 
to  me,  after  you  have  four  years'  actual  confinement  in 
a  lunatic  asylum  without  recovery,  or  any  appearance 
of  recovery,  you  can  then  have  a  pretty  good  indication 
that  it  will  be  continuing  insanity. 

6632.  I  wanted  to  ask  you  one  question  about  the 
case  you  have  told  us  of  with  regard  to  the  lady  who 
tried  nulhty  proceedings  and  failed,  and  then  went  and 
committed  adultei'y  in  order  to  get  a  case  for  a  divorce  ? 
—Yes. 

6633.  Was  her  misconduct  with  her  second  husband 
shown  to  be  after  the  failure  of  the  nullity  suit  ? — Oh, 
yes. 

6634.  It  was  ? — It  was,  but  she  had  become  attached 
to  the  man  in  question  before  she  brought  her  nullity 
suit,  but,  I  suppose,  desired  to  avoid  any  breach  of 
morality,  and  so  brought  the  action  of  nullity  to  enable 
her  to  be  free  to  marry. 

6635.  {Lord  Guthrie.)  Do  you,  in  reference  to  Scot- 
land, attach  importance  to  the  inquiry  we  are  now 
conducting  ? — I  do,  because,  although  I  think  the  law 
of  Scotland  is  in  substance  on  very  sound  lines,  stiU  it 
admits  of  improvement,  and  I  should  like  to  see  that  it 
should  be  brought  up  to  date. 

6636.  Then,  apart  from  anything  that  may  ulti- 
mately be  done  for  Scotland  which,  of  course,  this 
Commission  cannot  recommend,  do  you  think  whatever 
is  done  in  England  and  for  England  will  necej.janiy, 
so  far  as  it  differs  from  the  present  Scotch  law,  nave  a 
very  important  bearing  P — Yes,  becauje,  if  there  wa^. 
for  instance,  a  proposal  to  introduce  into  Bagland  the 
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law  of  divorce  for  desertion,  it  seems  to  me  it  should 
not  be  introduced  except  with  those  improvements  in 
our  law  that  I  have  suggested. 

6637.  And  if  there  was  a  proposal  in  England  to 
introduce  divorce  for  cruelty,  it  is  almost  necessary 
that  that  would  be  adopted  in  Scotland  ? — Yes. 

6638.  Is  it  your  experience  that  the  judges  in  Scot- 
land, including  yourself,  have  full  experience  of  all 
cases  criminal  and  civil,  and,  in  civil,  matrimonial 
causes  ? — Yes,  in  general  practice  one  has  to  undertake 
a  certain  number  of  divorce  cases.  I  do  not  know  that 
there  is  anybody  in  Scotland  who  can  pcsse  as  an  expert 
in  matrimonial  causes,  because  we  have  too  small  a 
number,  I  think,  to  make  it  possible  to  specialise. 

6639.  You  refen-ed  to  a  number  of  illustrations 
di'awn  from  the  criminal  courts.  You  have  had 
experience  in  all  branches  of  criminal  law  ? — Yes. 

6640.  Both  as  counsel  at  the  Bar  and  law  officer  of 
the  Crown,  and  as  a  judge  ? — I  have  had  a  fair  share 
of  experience. 

6641.  There  are  one  or  two  terms  you  used  which  I 
should  like  to  ask  you  about.  "With  regard  to  the 
sheriff  substitiite,  is  it  a  fact  that  he  has  in  Scotland 
more  general  experience  of  suits  than  the  county  court 
judge  in  England  in  so  far  that  he  has  cognisance  of 
criminal  matters  ? — He  has  a  much  larger  experience 
in  every  way  than  the  county  court  judge,  yes. 

6642.  Is  that  shown  by  the  number  we  have  ? 
How  many  have  we  in  Glasgow  ? — 1  think  five  now. 

6643.  And  ui  Edinburgh  ? — There  are  two. 

6644.  You  referred  to  an  Act  of  Sedei-unt.  What 
is  that? — Well,  that  is  regulations  which  the  court 
issues,  in  reference  to  procedtire  before  it. 

6645.  And  the  Legislature  in  many  cases  gives  by 
statute  large  powers  to  the  court  to  vary  procedure  ? — 
To  both  vary  and  to  regulate  its  own  procedui'e. 

6646.  You  referi'ed  to  a  curator  ad  litem.  What 
is  that  ? — Well,  that  is  an  officer  who  is  appointed  to 
look  after  the  interests  of  an  insane  litigant,  or  a  suitoi- 
who  cannot  conduct  a  case  on  his  own  account. 

6647.  In  Scotland  we  have  no  resident  barristers 
anywhere  except  in  Edinburgh,  difEering  in  that  respect 
from  England  ? — That  is  so. 

6648.  With  regard  to  the  county  courts  and  the 
sheriff  substitute  coui-ts,  in  your  view  it  is  not  merely 
a  question  of  the  capacity  of  the  county  coui-t  jtidge  or 
of  the  sheriff  substitute,  but  of  the  kind  of  Bar  he  has 
in  one  town  as  compared  with  another  ? — I  think  that 
is  a  very  important  matter,  because  after  all  a  judge  is 
very  dependent  on  the  capacity  and  honour  of  the  Bar 
who  plead  before  him,  and  in  the  Supreme  Coui-t  the 
honour  of  the  advocates  is  unquestioned.  There  is  a 
class  of  solicitor  in  some  of  the  large  towns  in  Scotland 
upon  whom  such  reliance  could  not  be  placed,  and 
again  in  the  smaller  localities  there  are  solicitors  who 
have  exceedingly  little  knowledge  of  court  work,  and 
who  are  not  capable  of  giving  much  assistance  to  the 
judge  in  disposing  of  it. 

6649.  Then  in  your  experience  in  Scotland  as  to 
the  difference  between  the  small  and  the  large  towns, 
if  it  were  but  a  question  of  giving  every  county  court 
judge  in  England,  in  however  small  a  place,  the  juris- 
diction as  against  the  proposal  to  have  centres  in  places 
like  Manchester,  Bradford,  Sheffield,  Carlisle,  and  so 
on,  where  there  is  a  large  Bar  with  experienced  prac- 
titioners in  each  place,  what  do  you  say  to  that  P — I 
should  prefer  central  coui'ts  in  convenient  centres. 

6650.  What  do  you  say  about  the  advantage  of 
having  barristers  or  advocates  in  all  such  cases.  Have 
not  you  found  that  these  men  habitually  inform  the 
court  of  difficulties  both  in  law  and  in  fact,  and  do  so 
voluntarily  in  undefended  cases  ? — I  think  they  do 
because  they  have  a  very  high  sense  of  duty,  and  they 
would  be  very  unwilling  that  the  court  should  be 
induced  to  grant  a  decree  on  grounds  which  might 
afterwards  be  challenged,  or  by  the  concealing  of 
evidence  which  it  is  material  for  the  court  to  know. 
There  was  one  case  that  Lord  Gorell  knows,  where 
there  was  an  exception,  where  I  think  he  disregarded  the 
decree  on  the  ground  of  want  of  jurisdiction,  but  that 
is  the  only  case  that  1  know  that  has  come  to  light 
where  a  decree  of  divorce  has  been  obtained  by  counsel 
in  such  ciri'Umstances. 


6651.  (Chairman,.)  Is  that  where  a  man  said  he  was 
a  tea  merchant  in  Glasgow  ?— Yes,  he  came  tcj  Glasgow 
and  pretended  that  he  had  acquired  a  domicil,  and  the 
fact  that  he  had  not  acquired  a  domicil  was  known  to 
his  counsel  and  the  agent. 

6652.  And    there    was   an '  inquiry   aftei'wards  ? 

There  was  an  inquiry  afterwards. 

6653.  (Lord  Guthrie.)  And  I  think  that  is  the  only 
case  we  have  known  in  Scotland,  and  counsel  and  the 
agent  were  both  very  severely  dealt  TOth  by  the  court  ? 
— Yes,  they  were ;  the  matter  having  been  reported 
I  think,  from  the  court  in  England. 

6654.  With  regard  to  our  procedure.  We  have 
been  told  that  in  England  in  defended  and  undefended 
cases  they  may  be  set  down  for  trial  and  do  not  come 

on,  have  you  ever  known  that  happen  in  Scotland  ? 

No,  unless  where  a  case  has  been  abandoned,  but  our 
system  is  to  set  them  down  for  trial  for  a  given  day 
and  the  parties  appear  on  that  day. 

6655.  And  in  undefended  cases  they  are  always 
concluded  on  the  day  in  which  they  are  set  down  ? — 
They  are  generally  concluded  within  half-an-hour  of 
the  time. 

(Chairman.)  You  may  take  it  that  is  practically  so 
in  England  with  regard  to  undefended  cases. 

6656.  (Lord  Guthrie.)  And  in  Scotland  our  practice 
is  with  undefended  cases  to  take  them  on  a  Saturday 
which  enables  poor  peojjle,  by  only  losing  half-a-day, 
to  come  more  conveniently  ? — Yes. 

6657.  You  know  in  England  it  is  said  there  is  a 
remedy  for  the  rich  and  not  for  the  poor.  When  you 
were  being  asked  aliout  county  courts,  was  it  in  your 
view  that  if  county  courts  got  jimsdiction  in  divorce 
they  would  have  jurisdiction  both  for  rich  and  poor,  or 
that  they  would  only  have  jurisdiction  for  the  poor, 
which  would  in  that  way  put  the  poor  into  a  better 
position  than  the  rich  ? — It  is  not  oui'  practice  in 
Scotland  to  make  any  distinction  between  classes,  and 
I  do  not  see  myself  how  you  could  exclude  one  class  of 
l^erson  from  a  coui-t  to  which  another  class  had  access. 

6658.  Then  with  regard  to  the  origin  of  our  system 
if  suing  in  forma  pauperis.  It  is  only  a  sentence  and 
I  think  we  might  have  on  the  note  the  actual  words 
of  the  statute  of  1424,  chapter  25.  which  are  very 
remarkable  looking  at  their  early  period  and  the  sense 
of  justice  which  they  show  :  "If  there  be  any  poor 
"  creature  for  favilt  of  cunning,  or  expenses,  that 
"  cannot  nor  may  not  follow  his  cause,  the  King,  for 
"  the  love  of  God,  shaL.  ordain  the  Judge,  before  whom 
"  the  cause  shall  be  determined,  to  purvey  and  get  a 
"  leal  and  wise  advocate  to  foUow  such  poor  creature's 
"  causes :  And  if  such  causes  be  obtained,  the  wronger 
"  shall  assythe  both  the  party  skaithed.  and  the 
"  advocate's  costs  and  travail"  ? — Yes. 

6659.  Does  it  follow  that  the  full  system  was  then 
instituted,  because  that  leaves  the  right  of  the  leal 
advocate  and  his  agent,  if  successful,  to  make  the 
wronger  pay  both  the  parties'  skaithed  or  injm-ed  and 
the  advocate's  costs.!* — Yes,  I  think  it  contains  our 
present  system  in  kernel. 

6660.  Yon  will  remember  well  that  is  a  Scotch  Act 
by  a  Scotch  king.  He  had  been  brought  to  England 
and  had  married  an  EngHsh  wife  ^ — Yes. 

(Chairman.)  Who  is  that? 
_  (Lord   Guthrie.)  James    I.     who    was     18    years   in 
jsrison  in  the  Tower. 

(Chairman.)  James  I.  of  Scotland  ? 
(Lord  Guthrie.)  Yes. 

6661.  The  leal  advocate  there  simply  means  loyal? 
— Yes.  I  do  not  know  whether  you  suggest  he  got  his 
wisdom  from  England;  I  should  dispute  that. 

6662.  With  regard  to  reporting,  you  said  you  did 
not  think  that  the  full  reporting  in  the  public  press 
acted  as  a  deterrent.  You,  of  course,  have  read  many 
hundreds  of  letters  in  divorce  cases.  Have  you  ever 
seen  any  sign  in  such  letters,  dated  before  aduhery, 
while  it  was  going  on  and  after  it,  of  any  such  deter- 
rent ? — I  do  not  think  it  is  ever  suggested  in  the  com'se 
of  an  a.dulterous  intercourse,  because  the  object  of 
parties  is  to  conceal  what  is  going  on  and  they  always 
hope  to  escape  discovery. 

6663.  But  you  have  seen  evidence  in  such  letters  of 
great  precaution  being  taken   to   prevent   their  bemg 
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found  out  ? — Oh,  certainly ;  that  is  a  regular  thing  in 
defended  actions,  and  a  thing  that  shows  how  much  a 
guilty  person  fears  detection,  but  nevertheless  takes 
the  risk  of  detection. 

6664.  But  the  detection  which  the  guilty  person 
fears  is  not  in  the  view  of  being  reported  in  the  papers 
but  in  the  view  of  losing  their  position  in  society  and 
the  injury  it  will  bring  on  their  children  and  the  pain 
on  their  relatives  ? — Yes  ;  these  are  the  main  con- 
sidei-ations. 

6665.  Do  you  advocate  a  shut  court  or  an  open 
court  with  a  prohibition  <>n  the  reporters  as  to  re- 
porting the  detiiils  ? — No,  I  think  the  press  should  lie 
in  the  same  position  as  the  public,  and  therefore  I 
would  exclude  both  public  and  iwess. 

6666.  It  has  been  suggested  that  in  the  interests  of 
persons  who  are  erroneously  accused  without  any  foun- 
dation, the  full  details  should  be  given.  In  jam- 
experience  in  .such  a  case  does  not  the  judge  always 
take  care,  in  his  opinion,  to  make  that  quite  distinct  ? 
— Yes ;  because,  according  to  our  system,  it  not  de- 
pending on  the  verdict  of  a  jury,  the  judge  nearly 
always  delivers  a  reasoned  opinion,  in  which  he  deals 
with  the  charges  made,  and  if  he  finds  there  has  been 
an  unwarrantable  charge,  he  calls  veiy  pointed  atten- 
tion to  that  fact.  I  should  conceive  it  my  duty  in  such 
a  case  to  absolutely  clear  the  character  of  a  person 
who  had  been  improperly  charged  upon  no  evidence 
at  all. 

6667.  Ajid  would  not  that  be  much  more  effectual 
than  the  garbled  report  that  would  necessarily  not  be 
fuU,  which  -would  be  given  in  the  paper? — I  should 
think  so. 

6668.  Do  you  think  that  the  classes  who  havmt  our 
Divorce  Courts  are  entitled  to  any  consideration  what- 
ever ? — Those  who  usually  haunt  them  are  the  loafing 
classes — the  very  lowest,  who  come  in  pai-tly  for  the 
warmth  of  the  court  and  partly  because  they  think 
there  may  be  something  amusing  or  interesting ;  but 
when  it  is  a  defended  case  which  interests  the  fashion- 
able world,  I  am  sorry  to  say  a  very  different  class 
of  people  attend,  and  I  think  they  would  be  much 
better  absent. 

6669.  If  you  are  of  opinion  that  such  details  should 
not  be  published,  how  do  you  distinguish  between  that 
publication  and  the  publication  of  details  of  crimes 
which  some  people  say  puts  it  into  the  heads  of  others 
to  commit  ? — ^Well,  I  think  there  is  a  distinction  in 
criminal  cases,  because  I  think  it  would  be  against  our 
views  to  shut  any  criminal  courts  except  upon  very 
special  grounds.  The  punishment  of  crime  after  all 
concerns  the  community  much  more  closely  and  nearly 
than  the  dissolution  of  a  marriage  between  private  in- 
dividuals, but  even  in  the  criminal  courts  we  exercise 
the  power  of  excluding  the  public  miich  more  largely 
than  we  do  in  the  civil  courts. 

6670.  It  has  been  suggested  divorce  might  be 
carried  through  if  the  courts  were  shut  in  a  hole-and- 
corner  way.  Even  in  the  case  of  nullity,  about  how 
many  people  would  you  have  present  in  court  when  the 
doors  are  locked  ? — I  had  a  case  of  nullity  last  week  from 
which  I  excluded  the  public,  but  I  counted  that  of  those 
interested  in  the  case  and  entitled  to  be  present  there 
were  no  less  than  16,  including  the  parties,  two  counsel 
on  each  side,  two  agents  on  each  side,  and  two  expert 
medical  men  on  each  side,  and  these,  with  my  clerk 
and  the  process  clerk,  made  up  16  or  18  people,  so  that 
there  were  plenty  of  people  to  see  that  there  was  fair 
play. 

6671.  It  has  been  suggested  that  the  judge  might 
either  inform  the  reporters  not  to  publish  certain 
passages,  or  edit  the  reports.  In  your  opinion  is  that 
practicable  ?— I  should  not  like  to  have  to  edit  the 
reports. 

6672  Nor  select  the  bits  on  the  spot  that  the 
reporter  should  publish  ?— No.  Besides  it  is  not  so 
much  what  you  say  as  what  you  imply,  and  I  thmk 
there  might  be  a  great  diificulty  in  punishing  news- 
papers and  a  hardship  on  them  because  they  would  not 
exactly  know  how  far  they  were  transgressing. 

6673.  "With  regard  to  th&  question  of  equality.  It 
has  been  suggested  that  in  addition  to  the  five  cases 
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where  a  wife  in  England — her  husband  having  com- 
mitted adultery — can  sue  for  divorce,  there  should  be 
added  another  two,  the  first  being  open  and  continuous 
adultery,  and  the  second  being  adultery  accompanied 
with  gross  indignity  to  the  wife.  Does  it  seem  to  you 
to  bo  any  advantage  to  have  a  rule  with  seven  exceptions 
rather  than  to  leave  the  wife  to  judge  for  herself  in  each 
case  ? — 1  think  the  latter  is  mu(;h  the  simpler  course, 
and  the  one  which  will  in  the  ordinary  way  give  the 
best  results. 

6674.  Do  you  think  it  would  be  in  accordance  with 
the  change  of  opinion  which  now  credits  women  with 
the  capacity  of  judging  independently  and  soundly  ? — I 
think  so. 

6675.  If  it  is  a  question  of  there  being  greater 
temptation  in  the  case  of  the  man  or  the  woman,  I 
suppose  to  caiTy  that  out  logically  there  is  the  same 
distinction  between  dift'erent  classes  of  men ;  between 
an  actor,  for  instance,  and  a  clergyman .'' — Yes,  you 
would  get  all  degrees. 

6676.  Then  if  it  is  a  question  of  confusion  of  pro- 
geny, that  arises  if  there  is  cruelty  or  desertion  equally 
as  if  there  is  none,  and  yet  when  there  is  cnielty  or 
desertion  the  remedy  is  given  ? — Yes,  but  is  not  that 
used  to  justify  the  divorce  of  women  as  against  the 
divorce  of  men  ? 

6677.  Yes,  it  is,  but  in  that  case  where  the  remedy 
is  given  you  have  the  same  distinction  between  the 
case  of  a  man  and  a  woman  that  there  is  with  regard  to 
the  element  of  confusion  of  progeny  ? — No,  I  do  not 
think  so,  because  there  is  never  any  doubt  who  is  the 
mother  of  a  child. 

6678.  But  you  are  assuming  that  in  the  case  of  a 
man  he  has  had  connection  with  an  unman-ied  woman. 
But  suppose  he  has  had  connection  with  a  man-ied 
woman  ?  —  Oh,  yes,  that  is  perfectly  true.  I  was 
thinking  only  of  adultery  with  an  unman'ied  woman. 

6679.  With  regard  to  the  question  of  recrimination, 
it  has  been  suggested,  Lord  Salvesen,  that  the  law 
recognises  the  principle  that  only  those  who  come  with 
clean  hands  are  entitled  to  a  remedy.  For  instance,  if 
a  man  breaks  a  contract  himself  he  cannot  sue  the 
other  party  for  damages  for  having  broken  the  con- 
tract. Do  you  think  that  analogy  has  any  bearing  on 
the  question  of  divorce  ? — I  do  not  think  it  has,  because 
I  think  the  State  is  interested  in  the  question  of  the 
dissolution  of  marriage,  and  when  you  are  dealing  with 
private   contracts  the  State  is  not   interested   at  all. 

6680.  And  in  the  case  I  have  suggested  of  the 
person  suing  for  damages,  the  objection  is  taken  by 
the  other  party  ? — Yes,  it  is.  If  it  is  not  taken  by  the 
other  party  of  course  damages  would  be  assessed. 

6681.  "With  regard  to  what  you  said  as  to  cases  of 
divorce  undefended  going  through  in  20  minutes,  have 
you  any  experience,  either  as  counsel  or  judge,  of  any 
hustling  of  divorce  cases  in  Scotland  ? — No,  in  the 
nature  of  things  where  an  action  of  divorce  for  adultery 
is  undefended,  as  a  rule  it  requires  only  the  evidence 
of  two  or  three  people  to  prove  the  facts  from  which 
adultery  can  be  inferred,  and  their  evidence  is  given 
with  the  least  possible  details,  only  going  to  the  facts 
from  which  the  inference  can  be  drawn ;  then,  as  there 
is  personal  service  in  these  cases  and  neither  delinquent 
appears,  you  have  sufficient  corroboration  of  their 
evidence  in  that  iray. 

6682.  You  yourself  ref  eired  to  a  case  where  a  hu.sband 
being  away  for  years  the  wife  registered  an  illegitimat'j 
child.  Of  course  that  only  takes  a  few  minutes  ? — There 
were  plenty  of  such  cases,  I  am  sorry  to  say,  during  the 
South  African  war  where  women,  who  were  left  by  their 
husbands,  formed  relations  with  other  men,  with  the 
result  that  we  had  quite  a  crop  of  cases  of  divorces  for 
adultery  because  of  what  happened  during  the  Boer  war. 
But  that  emphasises,  I  think,  what  I  said  at  another 
stage,  the  danger  of  separating  mamed  people — I  mean 
the  danger  to  their  morality,  especially  in  the  lower 
classes. 

6683.  Then  take  another  case  where  the  facts  are 
simple  and  necessarily  only  occupy  a  few  minutes.  Sup- 
posing you  have  evidence  that  the  wife  at  the  time  the 
action  is  going  on  is  living  with  the  co-defender  ii;  one 
house  ? — That  is  a  very  similar  case. 
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6684.  So  that  the  shortness  of  time  in  taking  these 
cases  does  not  show  a  want  of  care  on  the  part  of  the 
court  ? — No,  it  only  shows  that  the  evidence  is  so  clear 
that  it  cannot  be  contradicted. 

6685.  You  have  been  asked  about  collusion.  What 
do  you  mean  by  collusion  P — Well,  a  prior  agreement 
between  the  parties  that  the  piirsuer  shall  obtain  a 
divorce  without  opposition  and  upon  insuflBcient  grounds. 

6686.  Supposing  you  have  an  offence  committed 
giving  the  right  to  divorce  and-  the  other  party  is 
arranged  with  not  to  defend  and  cause  trouble,  do  rou 
call  that  collusion  ? — No,  I  think  that  has  been  held  in 
Scotland  not  to  be  collusion  where  there  was  no  doubt 
that  the  right  to  obtain  divorce  had  emerged,  and  I  think 
Lord  Young  said  that  it  was  quite  right  that  the  wife 
should  not  interpose  any  obstacle  to  the  husband  getting 
his  legal  remedy,  and  that  it  would  not  be  collusion  on 
his  part  if  she  arranged  with  her  husband  that  she  would 
not  put  in  a  defence — recognising  the  validity  of  his 
claim. 

6687.  Supposing,  secondly,  that  they  arrange  to 
manufacture  evidence  of  an  offence  which  never  took 
place,  that  is  fraud  ? — Yes,  and  of  coui-se  that  would  be 
a  decree  that  would  be  reducible  at  the  instance  of 
either. 

6688.  Then  thirdly,  supposing  that  one  of  the  parties 
resolves  to  commit  an  offence — adultery,  say  with  an- 
other woman — in  order  to  make  it  possible  for  his  wife 
to  get  a  divorce.  I  fancy  in  that  case  he  would  not 
tell  the  wife  at  all  ? — No,  because  if  he  did  she  would  be 
guilty  of  connivance,  and  would  be  banned  from  suing 
her  remedy. 

6689.  And  similarly  with  desertion.  He  does  not 
arrange  with  her  to  desert.  He  goes  away  and  does 
it  ? — Yes,  I  have  never  known  of  arranged  cases  of 
desertion. 

6690.  With  regard  to  what  you  said  about  jurisdic- 
tion. In  the  state  of  the  English  law  as  contrasted 
with  the  Scotch,  that  makes  more  trouble  with  jurisdic- 
tion by  English  people  not  having  a  remedy  for  desertion 
open  to  them  coming  to  Scotland  and  trying  to  pass 
themselves  off  as  Scotch  ? — I  think  that  is  the  practical 
aspect  of  it.  If  the  grounds  of  divorce  were  precisely  the 
same  in  either  country  there  would  not  be  any  induce- 
ment to  go  to  Scotland  to  obtain  a  remedy  which  you 
could  obtain  in  England  upon  the  same  terms. 

6691.  Have  you  had  it  also  with  Irish  people  who 
have  no  divorce  at  all? — I  cannot  at  this  moment 
recollect  any  particular  case,  but  I  have  no  doubt  siich 
cases  do  occur.  I  certainly  know  of  Canadians  coming 
to  Scotland  for  no  other  object  than  to  obtain  a  divorce 
for  desertion,  there  being  no  law  of  divorce  for  deser- 
tion in  Canada,  and  the  coui-ts  have  held  that  if  they 
have  acquired  a  genuine  Scotch  domicil  we  have  juris- 
diction to  entertain  their  case,  but  there  is  always  a 
doubt  as  to  the  genuineness  of  a  domicil  acquired  for 
such  a  purpose. 

6692.  We  had  a  case  where  an  Englishman  took  a 
shop  and  started  a  business,  and  got  his  divorce  for 
desertion,  and  the  shoj)  was  shut  in  a  few  weeks  after  ? 
--Yes  ;  it  was  not  known  that  he  would  do  so,  of  com-se. 

6693.  No ;  he  swore  he  had  made  Scotland  his 
home.  In  regard  to  drink.  If,  as  we  all  hope,  the 
drinking  habits  of  people  will  continue  to  improve, 
would  you  expect  that  woidd  have  an  important  effect 
in  lessening  the  number  of  divorces  ? — I  am  not  very 
sanguine  of  that,  because  I  think  human  natiu-e  is 
essentially  weak  and  prone  to  vice,  and  if  you  do  not 
have  vice  in  one  direction  you  may  have  it  in  another ; 
but  at  the  same  time  there  is  no  doubt  that  drink  has 
a  certain  relation  to  sexual  immoi'ality,  and  you  might 
expect  a  diminution  in  it  with  the  improvement  of 
the  people  in  temperance. 

6694.  Well,  take  any  case  you  like,  adultery,  de- 
sertion, crime,  cruelty,  insanity :  is  not  di-ink  to  be 
fomid  in  a  very  large  proportion  of  eveiy  one  of  those 
cases  ? — Yes,  I  agree. 

6695.  Then,  if  so,  and  you  eliminate  that  element, 
while  it  would  not  extinguish  the  Divorce  Court,  would 
not  you  expect  it  would  affect  it  materially  ? — Well,  in 
so  far  as  it  conduces  to  the  general  raising  of  the  mor^il 
tone. 


6696.  And,  therefore,  if  that  element  was  removed, 
you  would  expect,  at  least,  some  improvement .'' — Yes, 
I  think  possibly  a  marked  improvement — certainly  in 
the  case  of  desertion,  because  in  a  la,rge  number  of 
these  what  precedes  the  desertion  is  a  course  of 
intemperance. 

6697.  Is  it  not  the  most  familiar  case  with  us  to 
find  the  three  elements  in  the  working-class  cases  of 
divorce  for  adultery,  first,  no  children ;  secondly,  drink ; 
thirdly,  a  lodger? — Yes,  I  think  these  things  often 
concur. 

6698.  You  were  asked  about  the  Scotch  view  of 
marriage.  Do  you  think  that  the  Scotch  view  of 
marriage  as  a  conti'act  involving  the  status  which  the 
State  has  an  interest  to  presei-ve,  has  any  bearing  really 
on  the  question  of  divorce  ? — Well,  I  am  not  quite  sure 
that  I  understand  the  question. 

6699.  As  distinct  from  any  view  of  the  marriage 
necessarily  involving  the  intervention  and  sanction  of 
the  Church  ? — Well,  I  think  there  again  it  all  depends 
on  the  attitude  of  the  Church  to  divorce.  So  far  as 
Scotland  is  concerned,  the  attitude  of  the  Church  to 
divorce  is  practically  the  same  as  the  attitude  of  the 
Law  Courts  to  divorce. 

6700.  What  I  rather  meant  was  this  :  Do  you  think 
the  number  of  our  divorces  in  Soctland  would  be  in 
any  way  affected  if  we  took  a  different  view  of  the 
marriage  conti-act  from  what  we  do  ? — You  mean,  if  the 
courts  took  a  different  view  ? 

6701.  Yes  ? — Well,  that  depends  entirely  on  what 
view  they  took.  I  can  conceive  their  taking  a  view 
that  might  do  that. 

6702.  Take  oiir  administration  of  oui-  law  as  it 
stands.  Do  you  know  if  our  divorce  at  all  depends  on 
our  thinking  that  marriage  can  be  entered  into  between 
the  parties  as  any  other  contract  ? — Oh,  it  has  nothing 
to  do  with  that,  because  the  vast  majority  of  cases  in 
Scotland  are  entered  into  in  facia  ecclesice. 

6703.  But  we  allow  marriage  to  be  entered  into 
without  the  intervention  of  Church  or  State  ? — Yes, 
but  the  proportion  of  those  cases  is  infinitesimal. 

6704.  Have  we  always  taken  the  view  that  whatever 
may  be  the  law  as  to  marriage  the  State  must  have  a 
say  as  to  the  dissolution  of  marriage  ? — Yes. 

6705.  And  are  the  views  you  have  expressed  as 
to  the  grounds  of  divorce  in  accordance  with  that 
principle  ? — Yes,  I  do  not  know  whether  I  have  stated 
it,  but  it  certainly  is  my  opinion  that  divorce  by  con- 
sent of  parties  is  not  expedient. 

6706.  Because  the  State  has  no  say  in  the  matter 
then  ? — Yes. 

6707.  That  would  be  to  introduce  a  new  principle  ? 
— Yes. 

6708.  Do  you  think  any  of  the  views  you  have 
expressed  introduce  any  essentially  new  principle?— 
Not  at  all. 

6709.  Do  they  all  conform  to  the  view  that  what- 
ever renders  the  mai-riage  relationship  unreasonable 
and  impossible  should  be  grounds  for  divorce  ? — Yes. 

6710.  In  Scotland  you  referred  to  the  divorce  for 
adultery  coming  in  withou.t  any  statute.  I  see  Lord 
Eraser,  on  page  1139  of  his  book,  brings  out  that 
immediately  the  Reformation  took  place,  the  Ohm-ch 
itself,  apart  from  the  Law  Courts,  took  upon  itself  to 
issue  decrees  of  divorce  ? — Yes. 

G711.  Is  it  a  fact  then  that  the  rule  adopted  by  the 
State  has  not  been  questioned  by  the  Church,  but  that 
persons  who  have  acted  upon  it,  as  far  as  you  have 
heard,  have  been  admitted  to  all  the  privileges  of  the 
Chiu-oh  ? — Oh,  always.  I  do  not  think  that  they  have 
ever  been  denied  the  privilege  of  communion  in  Scotland 
because  they  resorted  to  the  remedy  of  divorce. 

6712.  With  regard  to  the  Episcopal  period,  between 
1660  and  1690,  to  which  reference  was  made  by  the 
Archbishop ;  do  you  understand  how  the  Church,  which 
dm-ing  that  period  followed  the  lines  previously  laid 
down  by  Archbishop  Laud,  could  be  stated  not  to  be 
a  full  Episcopalian  Church? — No.  But  that  is  a 
theological  matter  that  1  do  not  profess  myself  to  be 
fully  conversant  with. 

6713.  With  regard  to  the  intervention  of  State  in 
this  question  of  divorce,  do   you  also  find  that  Lord 
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Fraser  points  out  that,  at  one  time,  divorce  was  pro- 
secuted by  the  Crown,  the  Procm-ator  Fiscal  acting  in 
the  matter? — I  was  not  aware  of  that.  I  had  not 
observed  that. 

6714.  Now,  with  regard  to  what  you  said  about  the 
law  relating  to  divorce  coming  from  1560.  Was  it  a  fact 
that  before  that  date  there  were  extraordinary  abuses 
through  the  Church  of  Rome  apparently  in  order  to  con- 
form to  the  necessities  of  the  situation  sanctioning 
divorce  a  vinculo  in  the  sense  of  affirming  decrees  of" 
nullity  ? — Yes.  Upon  grounds  which  we  would  regard 
now  as  quite  insufficient;  I  mean  dissolution  of 
marriage  because  of  alleged  incestuous  relations — as 
the  maiTiage  of  first  cousins  or  even  fourth  cousins. 
Such  marriages  were  annulled  by  the  Ecclesiastical 
Coui-ts  really  in  order  to  provide  a  remedy  for  the  rich 
which  the  Church  could  not  otherwise  give  them. 

6715.  That  question  has  been  fully  dealt  with  in  a 
book  by  a  very  authoritative  writer.  Dr.  Hay  Fleming, 
just  published,  called  "  The  Reformation  in  Scotland," 
in  chapter  13,  which  is  headed  "  The  consequences  of 
the  Reformation :  Marriage  Law  Reform  "  ? — Tes. 

6716.  Page  495  ?— Tes. 

6717.  In  which,  I  notice,  he  deals  with  two  typical 
cases,  the  one  being  that  of  Queen  Margaret  Tudor, 
the  wife  of  James  IV.  of  Scotland,  and  sister  of 
Henry  VIII.  of  England,  and  sister-in-law  of  Louis  XII. 
of  France,  and  double  grandmother  of  Mary  Queen  of 
Scots,  and,  therefore,  the  direct  ancestress  of  the  pre- 
sent King.  In  that  case  she  divorced  her  second 
husband,  the  Earl  of  Augus,  on  the  ground  of  pre-oon- 
ti-act,  because,  before  his  man-iage  to  her,  he  had  been 
conti-acted  in  marriage  with  the  daughter  of  the  Earl 
of  Bpthwell  ? — Ton  mean  annulled. 

6718.  Yes,  as  it  was  called  then.  Then  she  married 
Lord  Methven  and  then  got  a  decree  against  him  on 
the  ground  that  he  was  fourth  cousin  to  Angus,  and 
being  fourth  cousin  in  consanguinity  to  Angus  he  was 
fourth  cousin  by  affinity  to  her  and  therefore  the 
marriage  was  bad  ? — Tes,  I  should  have  thought  that 
was  a  very  bad  position  in  law,  becaiise  if  the  marriage 
with  Angus  had  been  annulled  there  could  be  no 
affinity. 

[Sir  Lewis  Bibdin.)  I  think  it  would  be  fan-  to  say 
that  this  was  all  before  the  Council  of  Trent 

(Lord  G^ithne.)  It  was  in  1525. 

(Sir  Lewis  Dcbdin.)lfZes,  well,  that  was  long  before. 

{Lord  Cruthrie.)  Yes.  It  is  fully  gone  into  in  that 
book. 

6719.  Now  is  it  not  the  case  that  in  Scotland  we  think 
that  our  rules  with  regard  to  adultery  and  desertion 
are  both  consistent  with  scriptui-e  ? — Tes,  I  think  it 
must  be  taken  that  the  Presbyterian  Church  and 
the  Protestant  Chui-ches  of  Scotland  generally  so 
regarded  it. 

6720.  And  is  it  the  fact  that  in  our  marriage  service 
in  the  Presbyterian  Church  what  takes  place  invariably 
is  that  in  the  course  of  the  ceremony  the  minister  says 
"  I  declare  you  to  be  maii-ied  persons,"  and  adds 
"What  God  hath  joined  together  let  no  man  put 
'•  asunder"  ? — I  think  that  is  very  common  form. 

6721.  Do  you  see  anything  inconsistent  with  that 
in  the  Scottish  law  ? — Not  the  least,  because  they  are 
dealing  with  the  probable  consequences  of  marriage  and 
not  with  exceptions  which  are  not  contemplated  at  the 
time. 

6722.  And  does  that  express  accurately  our  ideal 
of  what  ought  to  be  and  what  we  hope  some  day  will 
be  the  result  in  every  case? — Certainly  apart  from 
grave  violation  of  the  conjugal  vow  on  the  part  of 
either. 

6723.  With  regard  to  desertion,  does  what  you  have 
said  come  to  this,  that  whereas  adultery  is  a  breach  of 
the  contract,  desertion  brings  it  to  an  end  ? — Well  for 
practical  p\jrposes  it  does. 

6724.  And  in  the  administration  of  the  law  is 
it  the  fact  that  the  necessity  for  holding  the  desertion 
to  be  malicious  has  prevented  decrees  being  got  in 
many  cases  ? — Oh  a  good  many  cases.  That  has  just 
been  the  difficulty.  When  one  would  have  been  very  glad 
to  give  a  decree,  one  has  been  precluded  from  doing  so 
by  finding  there  had  not  been  that  desire  for  adherence 


on  the  part  of  the  pui-suer  which  the  law  has  hitherto 
demanded  as  a  pre-requisite. 

6725.  Do  you  expect  that  any  of  the  additional  cases 
yovi  have  mentioned,  crime,  drink,  or  lunacy  would  add 
substantially  to  the  number  of  cases  ? — Well  I  can 
only  give  a  sort  of  rough  idea  of  my  own,  I  think  they 
might  increase  them  by  10  per  cent. 

6726.  Which  most? — Probably  insanity. 

6727.  Assume  from  me  that  it  is  the  fact  that  the 
percentages  of  divorces  in  England  per  l(iO,000  is  two, 
and  that  in  Scotland  it  is  four,  do  you  think  that  is 
accounted  for  by  the  three  causes  you  mention,  the 
cases  of  the  poor,  the  equality  of  men  and  women  and 
the  addition  of  desertion  in  Scotland? — I  think  so, 
amply  accounted  for.  Divorce  for  desertion  alone 
accounts  for  the  difference. 

6728.  If  the  view  were  taken  that  what  ought  to  be 
sought  in  this  matter  is  a  reasonable  compromise,  do 
not  you  think  in  Scotland  we  have  a  very  reasonable 
compromise  as  the  law  at  present  exists  without  ex- 
tending into  the  other  causes  ? — Tes,  but  I  should  like 
that  the  law  should  be  made  completely  satisfactory  if 
it  is  to  be  changed. 

6729.  It  has  been  suggested  that  the  judge  might 
do  more  in  the  way  of  reconciKation  than  he  at  present 
does.  Do  you  think  there  is  anything  in  that? — No, 
I  think,  if  the  friends  of  the  parties  have  not  been  able 
to  prevent  action  being  taken,  that  you  may  assume 
that  no  intervention  by  an  official,  however  eminent, 
would  have  the  smallest  effect. 

6730.  That  might  not  apply  in  cases  in  the  sheriff 
coui-t  or  the  county  court  for  separation  ? — Oh,  I  think 
there  there  is  a  distinction.  But  when  people  seek  the 
remedy  of  divorce,  whether  for  adultery  or  desertion, 
it  is  because  they  have  made  up  their  minds  that  the 
man'ied  life  cannot  be  continued,  and  nothing  will 
shake  that  conviction. 

6731.  Then  does  it  come  to  this,  that  you  have  not 
seen  ajiy  bad  results  in  Scotland  as  compared  with 
England  from  the  law  as  it  stands  with  us  ? — I  think 
our  law,  as  far  as  it  goes,  is  excellent  and  is  in  entire 
accord  with  public  opinion. 

6732.  And  conducive  to  public  morality  ? — And 
conducive  to  pubhc  morality. 

6733.  Lastly,  you  have  had  a  very  intimate  know- 
ledge of  Norway  all  your  life  ? — Tes. 

6734.  Both  your  parents  being  Norwegians  ? — Tes, 
I  know  it  as  well  as  Scotland. 

6735.  And  you  have  kept  up  a  close  connection 
with  it  and  know  the  language  intimately  ? — Tes. 

6736.  Have  you  seen  in  Norway  from  the  state  of 
the  marriage  law  there  any  evidence  of  a  less  sacred- 
ness  of  view  with  regard  to  the  marriage  relationship 
than  in  this  country  ? — No,  I  should  say  the  moraUty 
of  the  Norwegian  people,  as  a  whole,  stands  extremely 
high.  I  should  doubt  whether  there  is  any  country  at 
all  where  the  general!  morality  is  higher  than  it  is  in 
Norway.  The  people  are  very  like  the  Scotch ;  they 
are  a  very  religious  people  by  instinct,  and  I  suppose 
people  who  inhabit  mountainous  countries  are  naturally 
inclined  to  be  religious,  and  they  live  very  simple  Hves, 
and  the  population  is  very  small  relatively  to  the  large 
area  they  inhabit.  All  these  things  are  favourable  to 
morality,  but  the  law  of  divorce  in  Noi-way  has  quite 
recently  been  amended,  and  I  think,  on  the  whole, 
judiciously, 

6737.  With  one  exception,  mutual  consent  ? — Tes, 
I  do  not  approve  of  mutual  consent,  but  in  point  of 
fact  divorce  is  not  much  resorted  to  outside  the  capital. 
Tou  always  have  the  worst  elements  congregated  in 
the  capitals. 

6738.  Then  do  you  think  that  if  the  extensions 
were  made  which  you  have  suggested  for  England 
there  would  be  anything  of  what  may  be  called  a  rush 
to  the  Divorce  Court  ? — I  think  there  might  be  for  the 
first  year  or  two,  but  I  should  imagine  that  when 
things  had  settled  down  the  proportion  would  be  very 
much  the  same  as  in  Scotland.  That  is  to  say,  that 
there  would  be  something  like  1,600  cases  per  annum, 
of  which  perhaps  160  or  200  would  be  defended,  and 
that  would  not  involve  any  great  additional  work.  In 
Scotland,  with  our  200  cases,  the  increase  of  work  is 
really  negligible,  because,  apart  from  such  exceptional 
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circumstances  as  the  Stirling  divorce  case,  probably 
there  is  not  much  more  than  a  month  of  judicial  time 
on  an  average  consumed  in  hearing  divorce  cases ; 
perhaps  a  month  to  40  days. 

6739.  (Mrs.  Tennant.)  Can  you  enable  us  to  compare 
the  position  of  a  wife  who  has  obtained  an  order  for 
separation  and  ahment  in  the  sheriff  court  in  Scotland 
with  a  wife  in  a  similar  position  here  ?  Is  she  forced  to 
let  a  month  elapse  first  ?  If  her  husband  ignored  the 
order,  what  would  be  the  position? — I  know  in  the 
usual  aliment  cases  in  Scotland  the  usual  decree  asked 
for  is  that  the  ahment  should  be  paid  in  advance,  and 
such  decrees  are  generally  granted.  There  is  always  a 
space  of  time -before  you  can  get  a  decree,  but  when 
once  it  is  obtained,  it  is  enforced  in  advance. 

6740.  She  is  not  exposed  to  the  same  risk  of  starva- 
tion then  while  she  is  waiting  for  the  intervention  of 
the  court  ? — Well,  a  woman  is  always  a  fit  object  of 
parochial  relief  if  she  is  deserted  by  her  husband. 

6741.  But  the  alternative  is  starvation  if  she  does 
not  care  to  avail  herself  of  parochial  relief  ? — Tes,  if 
she  is  too  proud  to  accept  relief  from  the  public. 

6742.  How  is  the  order  enforced  when  it  is  made  in 
advance  ? — It  may  be  enforced  in  all  the  ways  in  which 
a  decree  of  the  court  may  be  enforced  against  the 
property  of  a  debtor,  but  it  may  also  be  enforced  by 
imprisonment. 

6743.  May  not  the  husband's  wages  be  attached  if 
he  has  more  than  a  certain  weekly  sum  P — Tes,  we  can 
secm-e  payment  of  any  debt  in  Scotland  by  arrestment, 
and  any  workman  who  earns  more  than  20s.  a  week  is 
liable  to  have  his  wages  arrested  week  by  week  so  far 
as  they  exceed  that  sum  in  the  hands  of  his  employers. 
Therefore,  if  a  wife  can  trace  her  husband  into  any 
good  employment  she  is  always  sure  of  getting  the 
sui'plus  by  way  of  ahment. 

6744.  The  Act  being  in  existence  so  short  a  time, 
I  suppose  there  are  very  few  statistics  ? — There  are 
only  a  year-and-a-half  of  statistics  which  I  have  given. 
If  the  Commission  desire  I  wiU  leave  them. 

6745.  (Chairman.)  You  had  better  hand  them  to 
the  shorthand  writer  ? — Tes. 

6746.  (Mrs.  Tennant.)  Ton  do  not  happen  to  know 
in  how  many  cases  arrest  of  wages  has  been  resorted 
to  ? — No,  I  have  no  information  on  that  subject. 

(Lady  Frances  Balfour.)  Ton  said  the  laws  of 
divorce  in  Norway  have  been  greatly  improved  or 
altered  ? 

6747.  (Chairman.)  Might  I  say  we  have  had  the 
recent  statute.  I  was  going  to  ask  if  Lord  Salvesen 
with  his  great  knowledge  of  Norwegian  would  be  kind 
enough  to  send  us  a  translation  of  that  part  of  it  which 
says  what  the  causes  of  divorce  are  P — ^I  shall  be  very 
pleased  to  do  so.  I  was  rather  interested  in  knowing 
what  the  law  was  there,  and  I  have  the  whole  Report 
of  what  corresponds  to  the  Royal  Commission  which 
preceded  the  legislation,  and  that  shows  that  they  went 
into  the  matter  with  the  greatest  possible  care. 

6748.  Is  that  in  Noi-wegian  ? — Tes,  but  I  will  give 
you  the  result  of  it.  Tou  wish  the  part  of  it  ref  ening 
to  the  causes  for  divorce  ?     (App.  V.,  p.  43.) 

(Chairman.)  Yes. 

6749.  (Lady  Frances  Balfour.)  It  has  been  suggested 
to  you  to-day  here  that  in  Scotland  marriage  is  regarded 
more  as  a  civil  contract,  and  that  the  Chui-ch  has 
adopted  that  view,  it  was  rather  understood,  because 
the  Church  had  not  got  a  litui-gical  form ;  but  that 
does  not  prevent  it  being  regarded  from  a  much  higher 
point  of  view  than  a  civil  contract,  does  it  ? — I  do 
not  think  from  the  theological  point  of  view  it  is 
regarded  as  a  civil  contract  at  all.  I  was  only  speaking 
from  the  point  of  view  of  a  lawyer ;  from  the  point  of 
view  of  Scotch  law  it  is  regarded  as  a  contract,  but  a 
contract  of  a  peculiar  and  special  kind. 

6750.  The  marriage  form  used  by  the  Church  tends 
to  show  it  is  looked  upon  as  much  higher  than  a  civil 
contract  P — Certainly.  I  do  not  think  there  is  any 
difference  between  Presbyterians  and  Episcopalians 
from  that  point  of  view. 

6751.  (Chairman.)  There  are  one  or  two  questions 
I  should  like  to  ask  you.  Tou  told  us  that  divorce 
arises   from    people  who  could  not  get  reUef  on  the 


ground  of  desertion  in  this  country,  attempting  to  do 
so  in  Scotland,  and  effecting,  or  trying  to  effect,  a 
domicile  in  Scotland  ? — Tes. 

6752.  There  may  be  other  difficulties,  I  daresay,  but 
does  that  lead  you  to  think  that  uniformity  of  the  law 
would  be  a  great  thing  between  the  two  countries  P — 
I  think  with  regard  to  the  law  of  the  mamage  relation 
it  would  be  a  great  thing. 

6753.  That    at    present    is    exciting   considerable 
•  interest  in  Scotland  in  consequence  of  this  Inquiry,  or 

the  subject  of  this  Inquiry  is  P — Tes.  I  think,  provided 
the  law  was  in  accordance  with  Scotch  public  opinion, 
it  would  be  very  desirable  that  it  should  be  uniform 
with  that  of  England. 

6754.  I  was  going  to  put  it  on  a  little  larger  ground 
than  that.  Does  it  not  rather  lead  to  a  suggestion  of 
the  desirabiUty  of  iiniformity  of  the  divorce  laws 
throughout  the  United  Kingdom  ? — I  should  think  so. 

6755.  And  then  throughoiTt  the  British  Empu-e  ? 
—Tes. 

6756.  And  possibly  throughout  all  the  white 
nations  P — Tes,  of  ci^urse  you  have  to  educate  pubhc 
opinion  up  to  the  standard. 

6757.  I  agree,  but  uniformity  throughout  all 
countries  might  be  of  great  benefit  to  the  world  at 
large  ? — I  think  very  much  so. 

6758.  One  other  point  on  this  larger  question.  I 
have  not  had  the  opportunity  of  reading  the  evidence, 
but  some  suggestion  was  made,  I  think,  that  possibly 
there  might  be  a  different  ideal  between  the  Chm-ch 
and  the  State.  Do  you  see  any  difference  at  all  in  the 
ideal  that  each  seeks  to  attain  with  regard  to  maiTiage 
or  divorce  P — I  do  not  see  why  there  should  be. 

6759.  The  object  is  to  attain  to  the  higher  sanctity 
of  the  highest  class  of  hfe  that  can  be  attained  to  ? 
—Tes. 

6760.  Though  there  may  be  differences  as  to  how 
that  is  to  be  attained  P — Tes. 

6761.  Now  you  have  not  in  Scotland  any  resident 
Bar  except  in  Edinbui-gh  ? — No,  that  is  to  say,  no  Bar 
that  can  practice  before  the  Supreme  Court. 

6762.  Tou  know  we  have  in  England  very  large 
centres  P — ^Tes. 

(Chairman.)  1  daresay  Mr.  Brierley  could  teU  us 
what  the  Bar  is  in  Manchester. 

(Mr.  Brierley.)  Not  far  short  of  100. 

(Chairman.)  That  is  in  addition  to  Liverpool  ? 

(Mr.  Brierley.)  Tes. 

(Chairman.)  And  other  large  centres  hke  Birming- 
ham, Bristol,  and  so  on. 

6763.  Tou  would  see  no  objection  to  having  the 
court  sitting  at  towns  where  it  could  be  reached  easily 
by  the  local  Bars  P — No,  providing  by  the  local  Bar  you 
mean  the  hamsters,  because  I  think  you  always  have  a 
certain  guarantee  that  a  barrister  is  a  man  of  honour, 
and  also  of  legal  attainment. 

6764.  Then  with  regard  to  the  different  kind  of 
work  that  is  involved  in  this  class  of  work  from  others. 
Tour  Bar  in  Scotland  takes  all  kinds  of  work  ? — Tes. 

6765.  There  are  no  specialists  in  divorce  work? — 
No,  I  do  net  suppose  all  our  divorce  cases,  though  they 
were  in  the  hands  of  one  man,  would  yield  him  much 
more  than  a  respectable  income. 

6766.  Tou  said,  I  think,  in  answer  to)ns  Grace  the 
Archbishop,  that  Episcopalians  did  resort  to  the  Scotch 
courts  on  the  ground  of  desertion  ? — Tes,  I  know  of  no 
difference  between  Presbyterians  and  Episcopalians  in 
that  respect. 

6767.  Can  you  say  how  many  cases  you  have  noticed 
of  that  character  ? — I  cannot  say  the  number  of  the  cases 
but  I  can  say  I  have  had  people  ^/Uo  were  married 
according  to  the  Episcopalian  rites,  bumg  for  divorce. 

6768.  On  the  ground  of  desertion  ? — On  the  ground 
of  desertion  and  adultery. 

6769.  Separate  or  combined  ? — Oh  sepai-ate. 

6770.  Have  you  the  reference  to  the  Statute  of  1907— 
youi-  Act — which  we  can  refer  to  after  ? — That  is  the 
Sheriff  Coui-ts  Act. 

6771.  Tes  P — I  have  not  the  chapter,  but  it  is  the 
Sheriff  Courts  Act  of  1907.  That,  I  think,  is  a  sufficient 
reference. 

6772.  Have  you  any  restriction  in  Scotland  as  to 
asking  the  petitioner  questions  as  to  his  conduct.     I  do 
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not  know  whether  you  know  the  restriction  in  England  ? 
—No. 

6773.  Well  if  a  petitioner  goes  into  the  box  to  present 
the  case  against  the  I'espondent  no  question  can  be  asked 
to  show  that  the  petitioner  has  been  guilty  of  adultei-y, 
unless  he  has  previously  denied  it.  Have  you  any 
restriction  of  that  kind  in  Scotland  ?  Not  even  the  judge 
can  ask  the  question  here  ? — No,  I  do  not  think  we  have 
any  restriction  of  that  kind.  The  only  restriction  we 
nave  is  that  nobody  who  is  not  a  party  to  the  suit  can  be 
asked  or  compelled  to  answer  any  question  which  may 
tend  to  implicate  him  in  a  charge  of  adultery. 

6774.  But  does  that  extend  as  far  as  the  party  to  a 
suit  ? — It  does  not  extend,  as  far  as  I  know  to  parties  but 
only  to  witnesses. 

6775.  And  if  a  party  becomes  a  witness  does  it  include 
that  ? — Oh  no,  it  means  third  parties. 

6776.  In  England  if  a  party  is  a  witness  and  even  at 
any  other  time  the  party  cannot  be  asked  such  a  question  ? 
— Well  that  is  not  in  accordance  with  our  practice. 

6777.  Unless  they  have  already  given  evidence 
denying  it  F — That  is  not  so  with  us. 

6778.  One  other  point.  Tou  mention  the  fact  of 
separations  between  husbands  and  wives  during  the  Boer 
war  ? — Tes. 

6779.  Did  you  get  many  cas'5s  of  that  kind? — Tes,I 
think  the  statistics  wUl  show  you  that  there  is  a  marked 
increase  in  the  number  of  divorces  about  that  period  in 
Scotland  which  I  attribute  mainly  to  the  Boer  war. 

6780.  Are  those  the  1902  figures.  It  is  223,  and  the 
previous  was  171  ? — In  1902  we  reached  the  high  water 
mark  of  divorce  for  adultery. 

6781.  I  have  not  looked  at  the  statistics  but  I  know 
there  were  many  cases  that  came  before  one  in  this 
country  in  consequence  of  that.  I  thought  you  said 
that  that  illustrated  the  effect  of  separation  on  people  ? 
— Tes,  especially  in  the  class  which  has  less  capacity  for 
seK-restraint. 

6782.  In  giving  your  evidence  have  you  had  the  points 
which  you  have  expressed  views  about  considered  by 
yourself  and  your  colleagues  in  Scotland  ? — Tes,  I  have 
discussed  them  generally  with  my  colleagues  of  the 
Outer  House,  and  I  may  say  there  is  substantial 
unanimity  on  all  the  points  on  which  I  have  expressed 
myself  ;  and  I  have  submitted  my  proof  to  the  Lord 
President  who  authorises  me  to  say  that  he  entirely  con- 
curred in  every  one  of  my  opinions.  Beyond  that  I  only 
know  generally  as  to  the  views  of  the  Inner  House,  but 
I  think  the  views  of  the  Outer  House  and  of  the  Lord 


President  may  be  considered  as  substantially  represen- 
tative of  the  views  of  the  Scotch  Bench. 

6783.  (Chairman.)  I  think  I  ought  to  thank  you 
very  much  on  behalf  of  the  Commissioners  for  your 
extremely  interesting  and  valuable  evidence. 

The  following  in  a  Table  handed  in  and  referred  to  by 
Lord  Salvesen. 

N.B.— The  Sheriil  Courts  Act,  1907,  came  into 
operation  on  1st  January  1908. 

List  of  the  Ntjmbee  of  Actions  for  Aliment  and 
of  Separation  and  Aliment  raised  in  the  under- 
noted  sheriff  courts  in  Scotland  since  the  passing 
of  the  Sheriff  Courts  Act  of  1907  (28th  August 
1907). 


Court. 

Aliment  all  at 
the    Wife's 
instance. 

Separation 

and 
Aliment. 

Separation 
only. 

H. 

W. 

H. 

W. 

Ayr  ; 

Ayr 

5 

- 

9 

._. 

1 

Kilmarnock     - 

O 

_ 

6 

_ 

- 

Aberdeen    - 

2 

3 

35 

_ 

_ 

Diimbarton 

1 

_ 

15 

_ 

- 

Fife: 

Dunfermline    - 

_ 

- 

10 

_ 

- 

Kirkcaldy 

5 

- 

8 

- 

— 

Cupar     -     ■    - 

2 

_ 

8 

- 

- 

Forfar : 

Dundee  - 

— 

_ 

9 

1 

1 

Forfar     - 

4 

_ 

4 

_ 

_ 

Arbroath 

1 

— 

2 

_ 

— 

Inverness    - 

_ 

_ 

8 

_ 

- 

Lanark : 

Glasgow  - 

145 

- 

310 

3 

2 

Hamilton 

13 

- 

35 

_ 

_ 

Ardrie     - 

8 

_ 

10 

_ 

_ 

Lanark    - 

2 

^ 

4 

_ 

_ 

Perth 

_ 

_ 

9 

_ 

_ 

Renfrew      (Pais- 

ley ward) 

5 

- 

7 

- 

- 

Stirling 

2 

_ 

6 

_ 

_ 

Dumfries    - 

1 

4 

1 

- 

Mr.  James  Bannerman  Loeimek,  W.S.,  called  and  examined. 


6784.  (Chairman.)  Tou  are  a  Writer  to  the  Signet  in 
Bdinbiu-gh  Y — Tes. 

6785.  Carrying  on  yova-  busiaess  and  residing  at 
30,  Frederick  Street,  Edinburgh  ? — That  is  so. 

6786.  Tou  are  a  member  of  the  Society  of  Writers 
to  His  Majesty's  Signet  ? — Tes. 

6787.  And  you  represent  the  Writers  to  the  Signet 
Society  on  the  Board  of  Reporters  on  prolahilis  causa 
litigandi  of  applicants  for  the  benefit  of  the  Poor's 
RoU  ?— Tes. 

6788.  In  addition  you  act  as  secretary  and  clerk  to 
the  Board  ?— Tes. 

6789.  In  that  way  you  have  become  familiar  with 
the  working  of  all  its  branches  of  the  Poor's  Roll 
system  in  the  Court  of  Session,  and  the  procedure 
whereby  litigants  apply  for  and  are  admitted  to  the 
benefit  of  that  roll  ?— Tes. 

6790.  And  you  claim  knowledge  of  the  poor  law 
system  in  its  relation  to  divorce  proceedings,  and 
generally  of  divorce  in  relation  to  the  poorer  classes  ? 
—Tes. 

6791 .  Tou  have  had  to  submit  cases  to  the  reporters  ? 

Tes,  I  have  had  to   submit  cases  to  the  reporters ; 

that  was  years  ago,  when  I  acted  as  a  poor's  agent. 
Since  then  I  have  been  in  the  position  of  reviewing 
cases  as  a  poor's  reporter. 

6792.  May  I  take  it  that  you  are  thoroughly 
familiar  with  the  whole  of  that  system  ? — I  think  so. 
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6793.  Before  I  had  the  pleasure  of  seeing  you  yon 
sent  us  a  short  summary  of  points  which  it  is  necessary 
to  look  at  to  describe  that  system  ? — Tes. 

6794.  Now  you  have  been  good  enough  to  prepare 
a  complete  memoi-andum  dealing  with  it .' — Tes. 

6795.  And  you  have  divided  that  memorandum  into 
four  heads :  the  Poor's  Roll  system  in  Scotland,  pro- 
cedure for  admission  to  it,  and  statistics  as  to  the 
Poor's  Roll  in  relation  to  divorce  cases,  and  fourthly 
the  question  of  expense  in  relation  to  divorce  litigation  ? 
—Tes. 

6796.  May  I  take  it  this  sets  out  with  accuracy  and 
clearness  the  whole  of  the  points  that  are  really  worthy 
of  attention  as  far  as  we  are  concerned  ? — I  think  so 
The  only  heading  under  which,  perhaps,  I  feel  more 
diffidence  in  speaking  is  the  fourth  heading,  which  is 
the  question  of  expense  in  divorce  litigation  generally. 
I  do  not  claim  to  be  an  expert  in  that  branch  of  the 
law,  though  I  have  had  some  experience  in  it.  I  speak 
with  more  authority  on  that  which  actually  deals  with 
the  question  of  the  Poor's  Roll  litigation. 

(Chairman.)  Have  you  seen  this  memorandum.  Lord 
Guthrie  ? 

(Lord  Guthrie.)  No,  but  I  am  sure  it  is  full  and 
accurate.  Mr.  Lorimer  knows  the  whole  system 
thoroughly. 

6797.  (Chairman.)  I  daresay  you  heard  Lord 
Salvesen's  evidence  ? — Tes. 

S  3 


278 


ROYAT.   COMMISSION    ON    DIVORCE   AND    MATRIMONIAL   CAUSES 


11  March  1910.] 


Mr.    J.   B.   LOEIMEB,   w.s. 


[Continued. 


1)798.  And  do  you  agree  with  what  lie  said  in 
describing  the  Poor's  RoU  system  ? — Yes. 

6799.  And  this  statement  of  yours  is  an  elaboration 
of  it  ?— Yes. 

6800.  Then  I  think  that  should  be  put  m  as  your 
evidence  ?  — Yes. 

6801.  {Lord  Guthrie.)  Does  it  suggest  any  improve- 
ment on  our  system  ? — No,  I  hare  not  gone  into  that. 
I  have  only  ventured  to  give  you  facts. 

6802.  And  you  have  no  suggestions  to  make  arising 
from  general  experience  in  the  way  of  improvement  on 
our  system  ? — I  do  not  think  so,  my  Lord.  I  think  as 
far  as  I  have  had  experience  of  the  Poor's  Roll  system 
it  works  exceedingly  smoothly. 

6803.  What  do  you  say  of  the  case  of  a  litiganl 
from  the  fm-thest  north  part  of  Shetland — say  from 
Unst — who  has  to  come  by  boat  to  Lerwick  and  then 
catch  the  steamer  for  Leith.  The  expense  of  comini: 
from  Unst  would  be  about  a  11.  would  it  not  .!*— 
Probably. 

(iS()4.  So  that  even  there  the  expense  of  going  and 
coming  would  be  covered  by  2Z.  ? — Yes,  you  would 
never  have  more  than  the  furthest  limit  of  travelling 
expenses,  and  that  could  be  done  cheaply;  that  is 
practically  the  only  outlay. 

6805.  And  is  the  fact  that  in  adultery  and  also  in 
desertion  cases  the  necessary  evidence  is  very  often  to 
be  got  in  or  near  Edinbm-gh  ? — Yes. 

6806.  Although  a  wife  for  instance  may  be  resident 
in  Shetland  ? — That  is  very  often  the  case. 

6807.  It  arises  from  the  husband  in  such  cases 
having  gone  to  big  centres  and  got  into  bad  habits  ? 
—Yes. 

6808.  It  does  not  therefore  follow  that  the  witnesses 
all  come  from  remote  districts  ? — No.  I  might_  say  in 
many  cases — in  almost  the  bulk  of  cases — the  litigant 
does  not  have  separate  expense  in  connection  with  each 
witness,  because  they  are  often  members  of  his  own 
family,  and  the  matter  is  a  family  an-angement  with 
regard  to  expense,  and,  as  Lord  Salvesen  pointed  out, 
I  think,  in  many  cases  neighbours  are  vpilling  to  act  as 
witnesses  at  their  own  charges. 

6809.  Have  not  you  found  cases  where  people  have 
told  you :  We  wanted  to  raise  an  action  years  ago,  but 
we  could  not  get  the  funds  ? — I  have  once  or  twice 
heard  people  mention  that  they  would  have  raised  an 
action  sooner  if  they  had  known  that  there  was  this 
Poor's  RoU  system,  but  I  do  not  think  these  complaints 
have  been  at  all  frequent  and  must  have  resulted  from 
very  imperfect  enquiry  on  the  part  of  the  person. 

6810.  And  do  you  think,  generally  speaking,  people 
in  Scotland  have  any  difficulty  in  getting  access  to  the 
necessary  persons  to  get  them  on  to  the  Poor's  Roll  ? — 
None  whatever. 


6811.  (Chairman.)  Then  will  you  give  the  short- 
hand wi-iter  your  note  ? — Yes. 

6812.  And  that  may  be  taken  as  your  evidence  ? — 
Yes. 

6813.  Is  there  any  addition  to  that,  or  point  that 
has  oocuiTed  to  you  in  consequence  of  the  questions 
pu.t  to  Lord  Salvesen  ? — No,  I  do  not  think  so. 

(Chairtnan.)  Thank  you  very  much. 

U814.  {Lord  Guthrie.)  If  Mr.  Lorimer  has  any 
information  about  the  working  of  the  Poor's  Roll 
system  in  relation  to  the  new  power  given  to  the 
sheriff:  coui-t  with  regard  to  separations  he  might  give 
us  that? — I  think  that  appears  in  this  note.  As  a 
matter  of  fact,  there  is  one  table  of  statistics  I  have 
made  which  shows  that  in  the  Court  of  Session  as  far  as 
I  have  been  able  to  ascertain  it,  there  were  only,  I  think, 
about  three  separation  and  aliment  cases  that  came 
into  the  court — or  at  least  three  decrees  were  granted 
during  the  last  year  for  separation  and  aliment. 
Certainly  with  regard  to  the  Poor's  Roll  we  have  not 
had  since  this  Act  came  into  force  a  single  case 
submitted  to  the  reporters  for  separation  and  aHment. 
That  I  presume  is  accounted  for  by  the  fact  that  all 
these  cases  take  place  in  the  local  sheriff  court  instead 
of  coming  before  us  as  they  did  in  the  past. 

6815.  {Chairman.)  Then  you  can  throw  no  hght 
on  any  costs  connected  with  that  ? — No,  I  am  afraid 
I  cannot. 

6816.  They  seem  to  manage  it  without  applying  to 
the  Poor's  RoU  ? — Well,  the  point  is,  they  would  apply 
to  the  local  Poor's  Roll  system,  so  their  cases  would 
not  come  before  the  reporters. 

6817.  Have  you  any  means  of  obtaining  any 
information  that  might  be  laid  before  us  as  to  the 
working  of  the  local  roU,  say,  for  instance,  from 
Glasgow  ? — I  might  ascertain  whether  I  could  get 
information  from  Glasgow. 

6818.  Yes,  or  any  other  locality — just  to  see  if 
there  was  any  information  worth  communicating,  and 
if  there  is  perhaps  you  would  send  it  in  the  form  of  a 
short  note  H — Yes,  I  should  be  very  pleased  to  do  so. 

6819.  {Mr.  Brierley.)  The  system  spreads  aU  over 
Scotland  ? — Yes. 

6820.  Do  1  understand  it  has  been  going  on  for 
some  centuries  ? — Yes,  more  or  less. 

6821.  I  mean  everybody  in  Scotland  then  knows, 
or  every  Scotch  person  knows,  that  there  is  such  a 
system  existing  ? — Yes. 

6822.  That  there  is  a  person  to  be  resorted  to  in 
every  district  ? — I  think  it  is  perfectly  well  known. 

{Chairman.)  I  think  we  ought  to  thank  you  veiy 
much  for  your  trouble  in  attending  and  preparing  this 
memorandum.     I  think  it  is  of  great  value. 


Adjourned  until  Monday  morning  at  10.30. 


Note. — The  following  is  the  statement  prepared  and  handed  in  by  the  witness  as  embodying  his  evidence  :- 

Memorandum  of  Evidence  by  James  Banneeman  Lorimee,  Writer  to  the  Signet, 

30,  Frederick  Street,  Edinburgh. 


I  am  a  member  of  the  Society  of  Writers  to 
H.M.  Signet,  and  am  in  legal  practice  in  Edinburgh. 

I  represent  the  W.S.  Society  on  the  Board  of 
Reporters  on  ^ro6a6i7js  causa  litigandi  of  applicants 
for  the  benefit  of  the  Poor's  Roll,  and  in  addition 
act  as  secretary  and  clerk  to  the  board.  In  these 
capacities  I  have  become  familiar  with  the  working  in 
all  its  branches  of  the  Poor  Roll's  system,  in  the  Court 
of  Session,  and  the  procedm-e  whereby  litigants  apply 
for  and  are  admitted  to  the  benefit  of  that  roU. 
Looking  also  to  the  fact  that  the  large  majority  of 
cases  submitted  to  the  reporters  are  (as  I  shall  have 
occasion  to  point  out  later)  matrimonial  causes,  I  may 
claim  to  some  knowledge  of  the  Poor's  Roll  system  in  its 
relation  to  divorce  proceedings  and  generaUy  of  divorce 
in  relation  to  the  poorer  classes. 

On  the  invitation  of  the  Secretary  to  the  Commission 
I  have  prepared  this  memorandum  in  case  the  Commis- 
sioners may  consider  that  my  evidence  may  be  of  use 
tc  them  in  their  enqmry. 


For  the  sake  of  clearness  1  have  divided  the  subject 
of  my  evideurft  into  three  heads,  viz.  : — 

I.  The  Poor's  RoU  system  in  Scotland. 
II.  Procedure  foi'  admission. 
III.  Statistics  as  to  the  Poor's  Roll  in  relation  to 

divorce  suits. 
IV.  Question  of  expense  in  divorce  litigation. 

1. — The  Poor's  Boll  System. 
The  privilege  of  being  admitted  to  sue  or  defend  an 
action  in  forma  pauperis  rests  upon  an  ancient  statute 
of  the  Scots  Parhament,  Act  1424,  c.  45.  The  pro- 
vision rendered  into  modem  English  mns  as  follows : 
"  If  there  be  any  poor  creature  who  for  lack  of  skill 
"  or  expenses  cannot  nor  may  not  follow  his  cause,  the 
"  King  for  the  love  of  God  shaU  ordain  the  judge 
"  before  whom  the  cause  shall  be  determined  to  purvey 
"  and  get  a  leal  and  wise  advocate  to  foUow  such  poor 
"  creature's  causes  -  and  if  such  causes  be  obtained 
"  (won)  the  wronger  shall  indemnify  both   the  party 
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"  injured  and  the  advooates'  costs  and  ti-avail  (work)." 
The  conditions  entitling  a  party  to  the  benefit  of  the 
Poor's  Roll  are  : — 

(1)  A  siiitable  degree  of  poverty ;  and 

(2)  A  prohabilis  causa  Utigandi,  i.e.,  a  probability  of 

success,  practically  a,  prima  facie  case. 
The  benefits  of  admission  to  the  Poor's  Roll  are 
that  the  litigant  (1)  is  thereby  exempted  from  all  court 
dues  and  charges,  and  (2)  has  his  case  remitted  to  a 
solicitor  and  counsel  specially  appointed  to  conduct 
his  case  gratuitously.  Application  for  admission  to 
the  benefits  of  the  Poor's  Roll  may  be  made  by  either 
pursuer  or  defender,  and  that  at  any  stage  in  a  litigation. 
A  Poor's  Roll  exists  for  both  civil  and  criminal  causes, 
and  litigants  may  sue  in  forma  pauperis  after  due 
admission  both  in  the  Court  of  Session  and  in  the  local 
sheriff  courts.  In  the  latter  courts,  however,  the 
procedure  for  admission  is  slightly  different  from  that 
in  vogue  in  the  Supreme  Court,  and  as  divorce  causes 
are  only  competent  in  the  Court  of  Session,  it  will 
suffice  for  the  present  purpose  to  confine  consideiution  to 
the  procedure  applicable  to  litigation  in  forma  pauperis 
in  the  Supreme  Court. 

The  constitution  of  the  Poor's  Rolls  system  in  the 
Court  of  Session  is  regulated  by  a  series  of  Acts  of 
Sederunt  or  orders  of  the  Supreme  Ooui-t.  The  two 
main  enactments  now  in  force  are  Acts  of  Sederunt 
dated  respectively  16th  June  1819,  and  21st  December 
1824.  Without  going  into  detail  it  may  be  stated  that 
the  foi-mer  of  these  two  Acts  ordains  that  the  Faculty 
of  Advocates  shall  appoint  annually  six  of  their  number 
to  act  gratuitously  as  counsel  for  the  poor  in  conducting 
the  cases  of  parties  admitted  to  the  benefit  of  the  Poor's 
Roll.  It  is  also  pro-saded  that  the  Society  of  "Writers 
to  the  Signet,  and  the  Society  of  Solicitors  in  the 
Supreme  Courts  shall  each  appoint  annual  four  of  their 
members  to  act  as  solicitors  in  the  conduct  of  Poor's 
cases.  These  nominees  while  acting  are  commonly 
known  as  poor's  counsel  and  poor's  agents  respectively, 
and  will  hereinafter  be  f«ferred  to  as  such.  In  practice 
it  may  be  mentioned  that  the  Faculty  of  Advocates  are 
in  the  habit  of  making  the  appointment  from  members 
who  have  not  less  than  ten  years'  standing  at  the  bar. 
The  W.S.  and  S.S.C.  Societies  usually  appoint  poor's 
agents  from  among  their  junior  members.  Of  the 
eight  poor's  agents  appointed  four  are  specially  allotted 
the  duty  of  preparing  defences  in  criminal  work  and 
are  not  called  upon,  nor  are  they  competent  to  act  as 
poor's  agent  in  civil  actions.  Poor's  counsel  are  com- 
petent to  act  both  in  criminal  and  in  civil  cases.  All 
the  above  appointments  are  for  one  year  only  and  are 
not  as  a  rale  renewed  at  the  end  of  that  period. 

The  Act  of  Sederunt  of  1824  provides  that,  in  addi- 
tion to  the  annual  appointments  of  poor's  counsel  and 
agents  above  referred  to,  the  Faculty  of  Advocates  shall 
appoint  two  counsel  and  the  Societies  of  Writers  to  the 
Signet  and  Solicitors  in  the  Supreme  Court  shall 
appoint  each  one  of  their  members  to  act  on  a  board  of 
reporters  for  considering  the  applications  of  poor 
persons  applying  for  the  benefit  of  the  Poor's  RoU  for 
deciding  whether  or  not  they  can  show  the  two  re- 
quisites for  admission — a  probable  cause  and  a  suffi- 
cient degree  of  poverty.  The  members  of  the  board 
are  called  "  Reporters  on  prohabilis  causa  Utigandi," 
or,  more  usually.  Poor's  Reporters.  The  appointments 
are  usually  for  two  years,  and  in  the  case  of  the  repre- 
sentatives of  the  W.S.  and  S.S.C.  Societies  are  frequently 
renewed  from  year  to  year.  The  representative  of  the 
W.S.  Society  acts  ex  officio  as  clerk  and  secretary  to  the 
board.  This  is  the  appointment  which  I  hold  at  the 
present  moment.  All  the  above  posts  are  unremune- 
rated. 

II.  Procedure  for  Admission. 

As  the  simplest  method  of  illustrating  the  working 
of  the  Poor's  Roll  system  it  may  be  well  to  follow  the 
steps  of  an  application  for  the  benefit  of  that  roU  from 
the  moment  when  the  litigrant  decides  upon  action  to 
the  remit  of  his  case  to  poor's  counsel  and  agent  for 
conduct. 

The  applicant  applies  in  the  first  instant  to  one  of 
the  law  agents  (solicitors)  for  the  poor,  who  is  bound 


by  the  terms  of  his  appointment  to  give  him  all 
necessary  assistance  gratuitously  for  obtaining  admission 
to  the  Poor's  Roll. 

The  first  requisite  is,  that  the  applicant  procure  a 
certificate  as  to  his  poverty.  This  is  a  statement. made 
by  him  in  statutory  form,  setting  forth : — (1)  The 
applicant's  name,  (1)  whether  he  or  she  is  married,  and, 
if  so,  the  number  and  ages  of  any  children  of  the 
maiTiage,  (3)  the  length  of  his  residence  in  the  pai-ir-ih 
where  he  presently  resides,  (!■)  the  amount  of  his 
property,  if  any,  and  of  his  earnings,  and  (5)  whether 
or  not  he  has  any  other  depending  lav/suit. 

The  facts  stated  in  this  cei-tificate  are  dejDoned  to 
by  the  applicant  before  a  meeting  of  the  minister  and 
elders  of  the  parish  in  which  he  resides,  usually  at  a 
meeting  of  the  kirk  session  of  the  parish  church.  The 
ministers  and  elders  sign  the  certificate,  adding  a 
docquet  stating  either  that  the  truth  of  the  facts  stated 
is  within  their  personal  knowledge,  or  that  it  depends 
entirely  on  the  statement  of  the  applicant.  At  least  10 
days'  intimation  of  the  date  of  meeting  of  the  minister 
and  elders  must  be  given  to  the  adverse  party  {i.e.,  the 
prospective  defender  in  the  proposed  action)  if  his 
address  is  known,  and  it  is  competent  for  him'  to 
appear  at  the  meeting  where  the  declarations  are  made 
by  the  applicant. 

Having  procured  a  certificate  as  regards  his  state 
of  poverty,  the  applicant  through  his  agent  has  now  to 
prepare  precognitions  of  the  witnesses  by  whose  evidence 
he  proposes  to  substantiate  his  case,  that  is,  he  has  now 
to  satisfy  the  reporters  that  he  has  a  prohabilis.  causa 
Utigandi.  This  evidence  may  take  any  form  which  can 
be  submitted  to  the  reporters  without  the  actual 
appearance  of  witnesses.  In  most  cases  evidence 
consists  of  written  precognitions  and  statements  by  the 
appUcant  and  other  witnesses,  together  with  such 
documentary  evidence  as  marriage  certificates,  letters, 
&c. 

When  the  case  has  been  prepared  a  note  or  petition  is 
presented  to  the  Lord  President  of  one  of  the  divisions  of 
the  Court  of  Session,  craving  to  have  the  case  remitted 
to  the  reporters  "  to  enquire  and  report  whether  the  appli- 
"  cant  ha.s  &  prohabilis  causa  Utigandi."  There  is  a  pro- 
vision that  eight  days'  notice  of  the  proposed  application 
be  given  in  the  minute  book  of  the  court..  The 
petition  or  note  may  be  opposed  by  the  adverse  party, 
and  the  court  may  either  de  piano  remit  as  craved  or 
may  refuse  the  application.  Refusal  to  remit  is  very 
rare.  The  remit  to  the  reporters  is  in  most  cases 
simply  to  inquire  into  the  question  of  prohabilis 
causa.  If,  however,  there  is  oppo.sition,  the  remit  is 
made  to  include  the  question  of  poverty,  in  that  case 
the  remit  is  usually  in  these  terms  : — "  The  Lords  remit 
"  to  the  repoi'ters  to  report  whether  the  applicant  has  a 
"  prohabilis  causa  Utigandi,  and,  also,  whether  in  the 
"  circumstances  of  his  application,  he  is  otherwise 
"  entitled  to  the  benefit  of  the  P(jor's  RoU." 

When  the  remit  has  been  obtained  the  whole 
process  is  lodged  with  the  secretary  to  the  reporters, 
by  whom  it  is  circulated  among  the  other  reporters  for 
consideration.  Meetings  are  called  by  the  reporters 
on  an  average  about  once  a  month  in  session,  when 
all  outstanding  cases  which  have  been  remitted  to 
them  are  reported  on.  From  10  to  20  oases  are 
usually  disposed  of  at  each  meeting.  The  reporters 
find  that  the  applicant  in  each  case  either  has  or  has 
not  a  prohabilis  causa  and  they  report  accordingly 
to  the  court  that  in  their  opinion  the  application 
should  or  should  not  be  granted.  If  they  are  not 
satisfied  with  the  evidence  submitted  to  them'  they 
may  continue  the  case  for  fuller  statements.  The 
meetings  of  the  reporters  take  place  usually  in  one 
of  the  court  rooms  at  the  Law  Courts  and  due  notice 
appears  in  the  Rolls  of  Court.  The  applications  may 
be  opposed  by  counsel  or  agents  for  the  adverse  parties 
and  under  special  circumstances  the  reporters  may  call 
and  examine  witnesses.  The  reporters  are  the  sole 
judges  whether  the  applicant  has  or  not  a  prohabilis 
causa.  The  court  will  not  review  their  decision  on 
this  question  unless  there  has  been  a  gross  miscan-iage 
of  justice  or  failui-e  of  duty  on  the  part  of  the 
reporters. 

S  4 


280 


ROYAL   COMMISSION   ON    DIVORCE  AND   MATRIMONIAL   CAUSES  : 


11  March  1910.] 


Mr.   J.   B.   LOBIMEB,   w.s. 


[^Continued. 


Where  a  special  remit  has  been  made  to  the 
reporters  as  to  the  question  of  the  applicant's  poverty 
the  court  may  review  the  decision  of  the  reporters 
on  the  facts  ascertained  by  them  as  to  the  applicant's 
means. 

If  the  reporters  pronounce  a  finding  that  the 
applicant  has  a  probdbilis  causa  and  (it  the  question 
of  poverty  has  been  also  remitted  to  them) — is  other- 
wise entitled  to  admission  to  the  Poor's  Roll,  the 
applicant's  agent  presents  a  second  note  to  the  Ooiu-t 
of  Session  setting  forth  the  finding  of  the  reporters 
and  craving  that  he  may  be  admitted  to  the  Poor's 
Roll  and  that  a  poor's  counsel  and  agent  may  be 
allotted  to  him  for  the  conduct  of  his  case.  The  court 
grant  this  prayer  as  a  matter  of  course,  and  pronounce 
an  interlocutor  admitting  him  to  the  Poor's  Roll  and 
appointing  one  of  the  official  counsel  and  solicitors  for 
the  poor  to  conduct  his  case.  In  practice  the  solicitor 
and  (if  counsel  has  been  required)  the  advocate  who 
have  acted  for  the  applicant  in  the  preliminary  stages 
are  usually  appointed  to  conduct  the  case.  By  them 
the  case  is  conducted  to  its  conclusion,  even  though 
they  may  have  ceased  to  be  counsel  and  agents  for  the 
poor  on  the  termination  of  their  year  of  office.  Ko 
other  counsel  or  agent  is  pei-mitted  to  take  part  in 
the  case. 

The  case,  thereafter,  proceeds  in  ordinary  form,  the 
summons  having  the  word  "  Poor  "  marked  before  the 
pm-3uer's  name  and  the  interlocutor  granting  admission 
to  the  Poor's  Roll  being  lodged  as  a  production  in  the 
process.  An  agent  for  the  poor  who  refuses  to  act 
forfeits  all  rights  to  any  fees  which  may  ultimately  be 
recovered  and  is  liable  to  the  censm-e  of  the  coui-t. 
The  responsibilities  of  poor's  counsel  and  agents  to 
then-  clients  ai*e  in  all  respects  the  same  as  in  cases 
which  are  not  sued  in  forma  pauperis. 

With  regard  to  the  question  of  the  recovery  of 
expenses  in  the  event  of  a  successful  action  I  propose 
to  refer  to  this  matter  under  the  general  question  of 
the  expense  of  divorce  litigation  in  the  last  heading  of 
my  evidence. 

There  are  certain  statutory  regulations  which  pro- 
vide that  the  action  must  pi'oceed  within  three  months 
from  the  date  of  admission  to  the  Roll.  The  order  for 
admission  ceases  to  have  effect  after  that  period  if  the 
intended  action  has  not  been  proceeded  with.  It  is 
also  competent  for  the  ooui-t  on  cause  shown  to  recall 
the  admission  at  any  time  and  strike  the  litigant  off  the 
Poor's  Roll  should  a  change  in  his  circumstances  be 
brought  to  their  notice. 

In  considering  the  application  for  admission  to  the 
Roll  the  court,  and  the  reporters  under  the  remit,  have 
regard  to  aU  the  cu-cumstances,  the  means  of  the  appli- 
cant, and  the  nature  of  the  case.  On  this  question  the 
dictum  of  the  court  in  an  early  case  in  point :  "  It  is 
"  not  enough  that  it  should  be  inconvenient,  or  even 
"  highly  inconvenient,  for  a  pai-ty  to  bear  the  expense 
"  of  litigation  ;  he  must  make  out  a  case  of  necessity, 
"  or  we  cannot  listen  to  his  petition." 

It  is  impossible  to  formulate  a  more  definite  rule 
than  the  above  general  principle,  and  indeed  there  is  a. 
certain  conflict  among  some  of  the  numerous  reported 
decisions.  Thus  admission  was  granted  to  a  working 
man  earning  23s.  per  week  with  young  children  depen- 
dent on  him,  while  an  unmarried  man  earning  24s.  a 
week  was  refused.  In  an  action  for  reduction  of  a 
deed  on  the  ground  of  fraud  the  court  granted  admis- 
sion to  a  man  who,  along  with  his  wife  and  one  child, 
earned  26s.  per  week.  Admission  was  also  granted  to 
a  man  earning  27s.  per  week  and  having  a  wife  and  a 
family  of  four  dependent  upon  him.  On  the  other 
hand  admission  was  refused  in  a  case  of  an  applicant 
earning  Sis.  6d.  per  week,  even  though  he  had  a  wife 
and  two  children  to  support  and  paid  a  rent  of  161.  per 
annum. 

So  far  as  it  is  possible  to  state  any  general  rule  it 
may  be  taken  that  27s.  per  week  is  practically  the 
maximiun  which  would  entitle  an  applicant  to  the 
benefit  of  the  Poor's  Roll,  though  in  practice  excep- 
tional circumstances  may  justify  deviations  from  this 
standard.     On  this  point  I  should  like  to  add  that. 


speaking  for  myself,  I  am  strongly  of  the  opinion  that 
the  maximum  wage  entitling  to  the  Poor's  RoU  is  much 
too  low.  I  think  that  persons  earning  30s.  or  even  40s. 
a  week  might  quite  fairly  be  allowed  to  litigate  in  forma 
pauperis  (at  any  case  in  matrimonial  cases).  Their 
exclusion,  to  my  mind,  constitutes  a  considerable 
hardship. 


III.   Statistics  as  to  Poor's  Boll 
Divorce  Suits. 


Relation  to 


As  I  have  had  occasion  to  mention  before,  the  large 
majority  of  cases  which  come  before  the  reporters  for 
preliminary  consideration  are  prospective  divorce 
actions.  From  the  record  book  which  I  keep  of  cases 
submitted  to  the  reporters  I  have  made  up  a  table 
of  statistics  for  the  year  from  November  1908  to 
November  1909.  This  table  shows  (1)  the  total 
number  of  cases  passing  before  the  reporters,  (2)  the 
number  thereof  which  were  divorce  actions,  (3)  the 
number  of  divorce  cases  refused  (either  on  the  ground 
of  insufficient  poverty  or  lack  of  probable  cause),  and 
(4)  the  subdivision  of  divorce  cases  under  the  headings 
of  cases  laid  on  the  ground  of  desertion  and  of  adultery 
respectively. 
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9  Nov. 

21 

16 

4 

12 

15 

1 

5 

95 

75 

32 

43  1 

66 

9 

14 

The  period  which  1  have  taken  may  be  accepted  as 
typical  of  an  average  session.  I  could  have  taken 
statistics  over  a  longer  period,  but  I  do  not  think  that 
the  result  would  be  more  instructive  than  the  figures 
here  given.  The  proportion  of  divorce  cases  to  the 
total  cases  submitted  wiU  be  seen  to  be  roughly 
78-9  per  cent.  I  have  taken  into  account  the  fact 
that  frequently  cases  are  not  passed  on  the  first 
application,  but  are  continued  for  fuller  statements  of 
witnesses  or  further  evidence.  Such  cases  are  usually 
ultimately  passed.  The  cases  refused  are  those  where 
the  reporters  have  decided  against  the  applicant  either 
for  lack  of  poverty  or  want  of  probable  cause.  1  may 
mention  that  since  the  passing  of  the  Sheriff  Comt 
(Scotland)  Act,  1907,  which  made  actions  for  judicial 
separation  on  the  ground  of  cruelty  competent  in  the 
local  sheriff  courts,  this  class  of  case  practically  never 
comes  before  the  reporters  on  Court  of  Session  cases. 
There  is  no  instance  of  such  a  case  in  the  period  taken 
for  the  above  statistics. 

In  order  to  ascertain  the  proportion  which  the 
number  of  divorces  sued  in  forma  pauperis  bears  to 
the  total  number  of  divorces  sued  in  the  Court  of 
Session,  I  have  prepared  from  the  Minute  Book  of  the 
Court  of  Session  the  table  which  I  annex.  In  this 
schedule  are  shown  (1)  the  total  number  of  decrees  of 
divorce  pronounced  in  the  Court  of  Session  for  the 
year  from  15th  October  1908  to  14th  October  1909 ; 
(2)  the  proportion  of  that  total  sued  in  ordinary  form ; 
and  (3)  the  proportion  sued  on  the  Poor's  Roll.  In  all 
cases  I  have  distinguished  between  divorces  sued  on 
the  ground  of  adultery  and  those  sued  on  the  ground 
of  desertion.     The  figures  are  as  foUows : — 
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Decrees  of  Divorce  pro  no  imced  for  Year  15i/i  October 
1908  to  l-ith  October  1909. 


Ordinary  Roll     127 1  r^'^'^*".''^ 
■'  I.  Desertion 

Poors  Roll    -       64if;'l^l*f.^-y 
I,  Desertion 


56 


34 


Total  ilecrees     1!>1 


-     30 

105      86 


I  should  perhaps  mention  that  owing,  to  the  system 
on  which  the  entries  are  made  in  the  minute  book  of 
court,  it  is  diflBcult  to  be  certain  of  the  comparatively 
small  number  of  u^iauccfsafid  actions  of  divorce  which 
may  have  been  lirought  during  the  period  co-\ered  by 
my  search.  Nor  is  it  possible  from  the  minute  liook 
to  ascertain  easily  whether  the  actions  were  defended 
or  not.  I  have  in  the  circumstances  confined  my  table 
to  a  list  of  the  actions  where  decree  of  divorce  was 
pronounced.  I  have  made  enquiries  from  the  keepers 
of  the  Rolls  of  Court  and  various  judges'  clerks,  and 
am  informed  that  there  were  no  exceptional  circum- 
stances in  connection  with  last  year  as  regards  the 
roll  of  cases,  but  that  it  may  be  taken  as  quite  typical 
of  an  avei'age  session.  The  proportion  of  poor's  cases 
to  the  total  number  of  decrees  in  the  above  table  is 
equivalent  to  about  33  ■  5  per  cent. 

IV.   Question  of  Expense  in  Divorce  Litigation. 
(a)  1)1  Poor's  Boll  Cases. 

Though  the  poor's  agent  is  bound  by  the  terms  of 
his  appointment  to  act  gratuitously  for  his  client  he 
is  entitled  to  recover  full  expenses  from  the  unsuc- 
cessful litigant  in  the  event  of  the  success  of  his 
client's  suit.  In  making  up  his  account  of  expenses 
in  such  a  case  he  is  bound  to  charge  the  full  court  fees 
and  other  official  dues,  and,  should  he  ultimately 
recover  the  amount  of  his  costs,  he  must  account  to  the 
Crown  for  the  proportion  of  the  total  due  to  them. 
Of  course,  the  right  to  recover  expenses  from  the 
adverse  party  is  in  many  oases  of  little  value,  espe- 
cially in  undefended  divorce  actions  among  working- 
class  people.  In  a  question  with  his  ovi^u  client  the 
poor.'s  agent  is  entitled  to  charge  all  actual  outlays. 
It  is  not  the  intention  of  the  legislature  that  the  poor's 
agents  should  be  out  of  pocket  through  their  actions. 
In  point  of  fact  the  actual  cash  outlays  in  a  poor's  case 
are  so  very  small  that  in  practice  I  do  not  think  much 
trouble  arises  on  this  point. 

Beyond  witnesses'  travelling  expenses  and  fees,  the 
expense  of  citation  by  messenger  at  arms,  and  post- 
ages, in  the  ordinary  Poor's  Roll  case  there  is  little 
actual  outlay  required. 

I  understand  that  the  shorthand  reporters  of  court 
are  in  the  habit  of  taking  down  th:^  evidence  in  proofs 
in  poor  cases  gratuitously — though  I  do  not  know  of 
any  statutory  obligation  on  them  to  do  so.  In  cases 
where  in  ordinary  circumstances  printed  pleadings 
would  be  required — defended  actions,  appeals,  &c. — 
the  Court  in  Poor's  Roll  cases  will  dispense  with 
printing  and  sanction  the  use  of  manuscript  or 
typewritten  documents.  In  practice  many  litigants 
on  the  Poor's  Roll  are  quite  willing  to  make  contri- 
butions towards  the  expenses  of  their  action  beyond 
the  actual  cash  outlays.     They  are  frequently  able  and 


willing  to  contribute  sums  ranging  from  208.  to  £5,  and 
I  assume  that  the  poor's  agent  is  not  prohibited  from 
accepting  such  voluntary  payments  though  he  could  not 
insist  upon  being  paid  anything  bej'ond  actual  out-of- 
pocket  outlays. 

(b)     In  Divorce  Actions  generally. 

In  defended  actions  of  divorce  it  is  practically 
impossible  to  estimate  or  predict  the  amount  of  the 
expenses  likely  to  be  mcurred.  Where,  liowever,  an 
action  is  likely,  or  imleeil  as  is  often  the  I'ase,  certain, 
not  to  be  defended  it  is  comparatively  easy  to  estimate 
the  approximate  cast  to  the  litigant.  By  the  law  of 
Scotland  there  must  be  a  prcjof  before  a  judge  in  all 
matrimonial  causes,  irrespective  of  whether  the  case  is 
or  is  not  defended.  To  predict  the  cost  of  the  proof  is 
the  chief,  in  most  cases  the  only,  difficulty  in  arriving 
at  an  approximate  estimate.  In  the  usual  case  of  an 
undefended  divorce  (especially  if  laid  on  the  ground  of 
desertion)  the  case  may  be  sufficiently  established  by 
the  evidence  of  three  or  four  witnesses,  and  in  such  a 
case  the  proof  may  not  last  more  than  half  an  hour. 
Prom  my  own  experience  I  calculate  that  a  short 
undefended  divorce  case,  proved  by  about  three  witnesses, 
whose  travelling  fares  are  not  heavy,  could  be  quite 
easily  conducted  for  351.  I  have  had  several  judicial 
accounts  for  such  cases  taxed  by  the  auditor  "  as 
between  party  and  party  "  at  about  that  figure.  The 
details  in  what  I  consider  a  typical  case  are  somewhat 
as  follows  : — 


£    s. 

d. 

1  17 

6 

1  11 

6 

3     0 

0 

6     6 

0 

21  10 

0 

34     5 

0 

Coui't  dues,  &c. 

Shorthand  writer's  account 

Witnesses,  3  examined  at  11. 
each  (travelling  expenses  and 
small  fee)     -  -  -         . 

Pees  to  counsel 

W  ritings,  various  small  outlays, 
and  agent's  charges 


In  such  a  case  the  summons  was  drawn  by  the 
agent,  and  merely  revised  by  counsel.  The  witnesses 
also  ware  working-class  people,  living  at  no  great 
distance  from  Edinburgh,  so  that  the  payment  under 
that  head  was  very  moderate.  I  consider  the  charges 
passed  in  the  account  were  fair,  without  being  very 
liberal  or  unduly  restricted.  The  proof  in  this  particular 
case  lasted  less  than  half  an  hour. 

In  point  of  fact,  in  special  circumstances  a  solicitor 
might  even  be  able  to  modify  the  above  scale.  In  a 
very  simple  case  of  divorce,  which  I  conducted  some 
years  ago,  where  counsel,  in  very  special  circumstances, 
agreed  to  act  for  a  modified  fee  of  5?..  5s.,  I  find  that, 
exclusive  of  witnesses'  fees,  the  account  came  to  21Z., 
outlays  in  this  case  amounted  tq  71.  10s.  I  consider 
that  a  case  conducted  at  this  rate  hardly  i-emunerates 
counsel  or  agent  for  their  trouble,  and,  personally,  I 
would  only  undertake  to  restrict  my  fees  to  such  an 
extent  for  some  very  special  reason.  I  have  no  doubt, 
however,  that  there  are  lawyers  who  would  be  willing 
to  conduct  divorces  at  the  above  rates.  How  far  such 
a  practice  is  to  be  approved  of  may  be  a  question  open 
to  doubt. 


Additional  Mbmoeandum  by  Mr.  J.  B.  Loeimbb,  W.S. 


When  I  had  an  opportunity  on  11th  March  last  of 
giving  evidence  before  the  Commissioners  it  was 
suggested  by  the  Chairman  that  I  sliould  endeavour  to 
obtain  information  as  to  the  proportion  of  actions  for 
judicial  separation  in  the  local  sheriff  courts  which 
were  sued  in  forma  pauperis.  In  compliance  with  this 
suggestion  I  have  prepared  from  statistics  obtained 
fi-om  the  officials  in  various  sheriff  courts  a  table 
showing  the  total  number  of  cases  for  judicial  separa- 
tion sued  in  each  court  since  such  actions  were  made 
competent  in  the  inferior  courts  by  the  Sheriff  Court 
(Scotland)  Act,    1907,  which  came   into  operation  on 


1st  January  1908.  I  have  subdivided  the  list  of  oases 
into  those  cases  which  were  sued  in  ordinary  course 
and  those  where  the  applicant  had  obtained  the  benefit 
of  the  poor's  roll  uTid  wa,s  litiga.ting  in  forma  pauperis. 
I  may  explain  that  I  have  only  obtained  statistics 
apphcable  to  a  comparatively  small  number  of  sheriff 
courts.  I  have  selected  these  as  being  the  courts 
which  afforded  the  most  instructive  statistics.  Cases 
of  judicial  separation  are  not  of  very  frequent  occur- 
rence in  rural  and  agricultural  districts,  and  in  many 
of  the  smaller  sheriff  courts  there  have  been  no  cases 
of  this  kind  since  the  Act  came  into  foi-ce.     The  courts 
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regarding  which  I  have  obtained  information  are  those 
in  the  more  densely  populated  industrial  districts, 
where  actions  for  judicial  separation  are  more  common. 
I  may  explain  that  I  have  excluded  the  Edinbm'gh 
district  from  my  statistics  on  this  subject,  as  in  that 
locality  litigants  have  the  choice  of  raising  separation 
actions  in  the  com-t  of  session  as  well  as  in  the  sherifi 
court.  Consequently  statistics  regarding  the  Edin- 
biu'gh  sheriff  court  in  this  matter  are  not  quite  on  the 
same  basis  as  in  other  locahties. 


It  wiU  be  seen  from  the  table  hereto  appended 
that  of  175  applications  for  aliment  alone,  122  were 
made  by  litigants  on  the  poor's  roll,  and  that  out  of  a 
total  of  433  actions  of  separation  and  aliment  253 
were  at  the  instance  of  litigants  on  the  poor's 
roU. 

I  hope  that  the  Commissioners  may  find  these 
statistics  of  some  use  in  giving  them  a  general  idea  of 
the  extent  to  which  the  poor's  roll  is  taken  advantage 
of  in  actions  of  this  kind  in  the  sheriff  court. 


Lid  of  the  Number  of  Actions  for  Aliment  and  of  Separation  and  Aliment  raised  in  the  undernoted  Sheriff  Courts 
in  Scotland,  since  the  Sheriff  Cowrts  Act  of  1907  conu  into  operation  on  1st  January  1908. 


Court. 

Aliment  alone, 

Separation  and  Aliment. 

Separation  alone. 

aU  at  instance 

of  "Wife. 

H. 

W. 

H. 

W. 

O.R. 

P.R. 

P.R. 

O.R. 

O.R. 

P.R. 

O.R. 

P.R. 

O.R.       P.R. 

Aberdeen 

2 

— 

— 

3 

12 

23 

— 

— 

—           — 

Dumbarton  - 

— 

1 

— 

— 

8       1         7 

— 

— 

—       '     — 

Dunfermline 

— 

— 

— 

— 

6       i         4 

— 

—       1    — 

Dundee 

— 

— 

— 

— 

7                2 

1 

— 

1           — 

Forfar 

o 
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— 

— 

o       '         2 

— 
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—        !      _ 

Arbroath 

1 

1 

— 

— 

1 

1 

— 



—        1      — 

Glasgow 

41 

104 
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— 

119 

191 

2 

1 

1        i        1 

Hamilton 

5 

8 

— 

— 

16 

19 

— 

— 

—        '      — 

Airdrie 

O 

6 

— 

— 

6 

4 

— 

— 

i 

53 

122 

3 

177 

253 

3 

1 

2       1      1 

1.        '         ; 

1. 

1 

>. 

-' 

•^     .^     J 

175 

433 

4 

3 

H.=At  instance  of  husband. 
W.=     ,,  .,  wife. 


O.R.=Case  sued  in  ordinary  roU. 
F.R.=    „        .,        Poor's  Roll. 


Winchester  House,  St.  James's  Square,  London,  S.W. 


ELEVENTH  DAY. 


Monday,  14th  March  1910. 


PbESBNT : 

The  Right  Hon.  LORD  GORELL  [Chairman). 
His  Grace  The  Loed  Archbishop  op  Toek.  Sir  Geoegb  White, 


The  Right  Hon.  The  Eael  of  Deeby,  G.C.V.O.. 

O.B. 
The  Lady  Frances  Balfour. 
The  Hon.  Lord  Gtitheie. 
Sir  Lewis  T.  Dibdin,  D.C.L. 


M.P. 


Mrs.  H.  J.  Tbnnant. 

RuFus  Isaacs,  Esq.,  K.C,  M.P.   (Solicitor- 

Genei-al). 
Edgar  Brierley,  Esq. 
J.  A.  Spender,  Esq. 

The  Hon.  Henry  Gorell  Baenes  (Secretary). 


Mr.  Nigel  C.  A.  Neville  called  and  examined. 


CS23.  {Lord  Guthrie.)  Toti  are  stipendiary  magis- 
trate for  South  Staffordshire  H — Yes. 

6824.  How  long  have  you  acted? — 24  years  or 
more. 

6825.  First  of  all,  let  me  take  the  question  of 
confen-ing  divorce  jxu-isdiction  on  local  courts.  What 
is  your  view  with  regard  to  that  suggestion  ? — In  my 
opinion  it  is  advisable  to  do  so. 

6826.  Why  ? — Because  there  are  some  cases  in 
which  the  poorer  classes  certainly  might  obtain  divorces 
only  they  cannot  do  it  in  consequence  of  the  expen.se  of 
coming  up  to  London. 


GS27.  Have  you  yourself  seen  cases  where  that  has 
been  quite  clear  ? — Tes,  I  have  seen  some ;  not  many. 

6828.  Whei'e  people  had  a  good  cause,  and  wotdd 
have  ('(ijme  to  London  if  they  could  have  afforded  it  ? — 
Yes,  I  think  so.  They  certainly  would  have  wanted  a 
divorce. 

(i829.  Have  yoxi  considered  whether,  if  local  courts 
were  established,  the  remedy  should  be  confined  to  the 
poor,  or  open  to  aU  ? — That  is  a  very  difiScult  question, 
because  one  does  not  know  quite  where  "  the  poor  "  comes 
in,  and  it  is  rather  complicated  by  the  Act  of  Parliament 
now,  in  which  the  magistrates  may  gi-ant  judicial  separa- 
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tions  for  one  cause  for  which  the  Divoi'ce  Court  cannot, 
that  is,  for  habitual  drunkenness. 

6830.  But  what  I  meant,  Mr.  NeviUe,  is,  would  it 
only  be  the  poor  who  would  have  the  right  to  go  to  the 
local  coui-t  for  divorce,  or  would  yovi  draw  any  line  there  ? 
— I  think  there  should  be  some  line  dra■^^^l.  I  should 
not  think  that  the  county  court  would  be  the  proper 
place  for  the  wealthy  people  to  go  to  ;  I  think  they 
stiU  ought  to  come  to  London.  But  as  to  how  to  di-aw 
a  line  is  a  very  difficult  matter. 

6831.  But  you  think  the  grievance  is  in  relation  to 
the  poor,  and  therefore  the  remedy  ought  to  be  confined 
to  them  ? — Quite  so. 

6832.  Have  you  formed  any  idea  as  to  how  you 
would  define  the  poor  in  relation  to  this  matter  ? — No, 
I  am  afraid  not. 

6833.  I  mean  with  regard  to  the  amount  of  wages  ; 
2.5s.  or  what  ? — Oh,  no,  moi-e  than  that.  You  see,  the 
magistrates  can  now  allow  up  to  40s.  I  think  the 
amoim.t  per  week  should  go  to  41. 

6834.  That  anybody  below  4Z.  a  week  should  be 
entitled  to  the  remedy  you  indicate  ? — Tes. 

6835.  Now,  you  have  just  mentioned  the  county 
coui-t.  Is  it  youi-  view  that  if  divorce  is  to  be 
obtained  in  a  local  court,  that  shonld  be  the  county 
court  ? — I  think  so,  certainly. 

6836.  As  distinct  from  the  justices  or  the  stipen- 
diary magistrates  ? — Tes,  I  think  so. 

6837.  Why  do  you  make  that  distinction  ? — Well, 
the  magisti'ate's  coui't  has  not  got  quite  so  much  tone 
about  it  as  the  county  court  has,  and  I  think  a  matter  of 
divorce  is  a  much  more  serious  thing,  and  should  not 
be  dealt  with  by  what  is  practically  the  lowest  court 
we  have. 

6838..  Would  you  make  it  available  in  every  county 
court,  or  would  you  select  centres,  where  there  was 
a  local  bar,  say  ? — ^I  think  1  should  make  it  available  to 
every  county  court ;  otherwise  the  places  where  there 
is  not  a  local  bar  would  not  be  able  to  get  the  redi-ess 
without  the  expense  of  going  to  the  other  local  court. 

6839.  Could  not  you  find,  except  in  remote  regions, 
a  local  bar  within,  say,  50  miles  ? — Yes,  I  should 
thini  so. 

6840.  Do  not  you  think  that  50  miles,  which  in- 
volves, say,  10s.  in  the  way  of  railway  expenses,  would 
remove  the  grievance  in  a  great  many  cases .'' — You  see 
it  is  not  only  the  expense  of  the  parties,  but  it  is  the 
expense  of  taking  the  witnesses,  and  I  certainly  think 
that  it  would  be  better  that  every  county  court  should 
have  jurisdiction. 

6841.  Now  you  have  a  suggestion  as  to  whether 
decrees  nisi  should  apply  in  the  case  of  the  county 
courts.  What  is  your  suggestion  ? — Well,  what  I 
suggest  is  this.  Assuming  a  comity  court  granted  a 
decree  nisi  not  to  be  made  absolute  for  six  months,  the 
same  as  the  Divorce  Court  does,  the  difficulty  to  the 
parties  in  that  six  months  would  be  very  great.  Of 
course,  if  alimony  is  given  during  that  six  months,  then 
the  wife  would  be  able  to  exist,  but  then  the  difficulty 
would  be  very  hard  on  the  husband ;  he  does  not  know 
whether  he  has  to  break  up  his  home  or  not,  and  he 
has  to  live  that  six  months  in  a  condition  of  doubt  as 
to  that.  In  my  opinion,  if  the  jurisdiction  is  trans- 
feiTed  to  the  county  com-t^,  they  have  plenty  of  officers, 
and  knowing  people  as  they  do,  they  would  be  able  to 
make  all  necessary  inquiiies,  at  any  rate  within  one 
month.  You  see,  they  know  the  parties ;  they  have 
the  bailiffs  and  people  there ;  and  as  soon  as  the  court 
is  over  they  can  say,  "  John  Jones — decree  nisi — make 
inquiries  " ;  and  it  is  done  within  a  week. 

6842.  But  take  it  as  in  the  case  of  the  High  Court  ; 
the  case  of  a  wife  who  gets  a  divorce ;  although  the 
decree  nisi  applies,  she  gets  alimony  at  once ;  she 
being  the  iimocent  party,  I  mean.  Would  not  that 
meet  the  case  sufficiently  ? — WeU,  perhaps  that  would. 

6843.  If  it  were  so  ?— Yes. 

6844.  Now,  as  to  separation  orders.  How  long 
have  you  been  a  stipendiary  magistrate  for  South 
Staffordshire  ? — Twenty-four  years. 

6846.  In  the  last  four  years  about  how  many 
separation  orders  have  you  granted  ? — I  have  made 
over  200. 


6846.  Have  they  varied  much  as  to  amount  year  by 
year,  or  are  they  increasing  ? — No,  I  think  they  have 
varied  very  little,  indeed. 

6847.  Although  the  population  has  been  increas- 
ing ? — Well,  it  has  been  increasing,  but  not  very 
much. 

6848.  What  is  your  view  ^vith  regard  to  the  efl'aot 
of  these,  good  or  bad  ? 

(Mr.  Brierley.)  Would  you  tell  us  what  the  popula- 
tion is. 

6849.  (Lord  Guthrie.)  What  is  the  population  ? — 
I  think  it  is  about  350,000 ;  I  will  not  be  quite  sure  as 
to  that. 

6850.  Manufacturing  and  mining  ? — Yes,  colliery 
and  iron  woi-ks  mostly. 

6851.  And  agricultui-al  ? — Yes,  some,  but  not  very 
much. 

6852.  Now,  what  is  your  view  with  regard  to  the 
result,  as  far  as  these  orders  are  concerned  ? — In  my 
idea,  they  have  done  a  very  great  deal  of  good  in 
pi-eventing  misery.  In  the  whole  of  these  2o0,  a  great 
many  of  them  came  together  again ;  I  should  say  between 
70  and  80  of  the  200  have  gone  together  again.  Some 
of  them  go  together  again  within  a  week.  That  is 
accounted  for  in  several  ways.  One,  because  the  two 
cannot  live  so  comfortably  apart  on,  say,  10s.  a  week,  as 
they  could  together  on  20s.  a  week  ;  and  then  the  general 
effect  of  these  orders,  in  my  opinion,  is  good.  It  is 
astonishing  the  amount  of  wan'ants  issued  for  the  pay- 
ment of  the  money.  During  that  four  years  I  issued 
120  warrants ;  those  120  wan-ants  were  against  110 
people ;  some  of  them  had  several  wan-ants  against 
them.  Out  of  those  120  warrants  there  was  only 
imprisonment  in  43  cases.  The  others  all  paid  up 
what  they  could. 

6853.  In  those  43  cases,  have  you  any  knowledge 
of  whether  imprisonment  produced  payment  as  a 
result  ? — I  know  it  does  in  some  cases  ;  and  I  kno-.v  it 
did  in  some,  but  I  cannot  give  the  figures  of  it. 

6854.  Can  you  tell  us  in  what  niunber  of  cases  you 
granted  separations,  as  distinct  from  those  in  which 
you  merely  made  an  order  for  payment? — I  do  not 
quite  follow. 

6855.  You  told  us  you  have  granted  separation 
orders  ? — Yes. 

6856.  Now,  it  is  suggested  to  us  that  in  a  number 
of  cases  an  oi'der  for  payment  should  be  made  without 
separation.  What  do  you  say  to  that  ? — I  do  not 
know,  I  am  sure.  I  never  thought  of  that.  I  do  not 
quite  see  how  that  would  work  if  they  are  living 
together  again. 

6857.  It  has  been  suggested  that  to  order  separa- 
tion is  not  a  need  in  a  great  many  of  these  cases,  and 
that  if  the  wife  and  children  were  provided  for,  the 
parties  would  be  more  ready  to  come  together  than  if 
an  order  of  separation  had  been  issued.  What  do  you 
say  to  that  ? — I  do  not  think  the  order  of  separation 
really  affects  that  much.  I  think  they  will  come 
together,  as  they  do  in  many  cases,  if  they  think  it 
convenient.  No  doubt  the  money  is  a  great  induce- 
ment for  them  to  come  together. 

6858.  It  has  been  suggested  the  wife  is  apt  to  use 
the  order  for  separation  as  a  weapon  and  flouiish  it  in 
her  husband's  face.  You  have  not  seen  any  evidence 
of  that  ? — I  never  heai-d  anything  of  that. 

6859.  Do  you  find  they  come  to  you  in  some  cases 
on  utterly  frivolous  grounds  ? — Yes,  sometimes.  I 
find  during  those  four  years  I  dismissed  37  cases. 

6860.  But  looking  back  on  it  now,  you  would  repeat 
the  orders  that  you  made  ? — Certainly. 

6861.  And  on  the  whole  you  think  the  effect  has 
been  beneficial  ? — Certainly ;  very  beneficial. 

6862.  You  see,  it  has  befen  said  to  us  that  it  leads 
to  immorality,  because  you  have  wives  who  are  reaUy 
practically  unmarried,  and  husbands  who  are  practically 
unmarried,  and  they  take  up  with  respective  partners 
of  the  opposite  sex.  Have  you  seen  evidence  of  that  ? 
— With  regard  to  the  man  I  cannot  give  any  figures. 
Of  course  they  go  away,  and  if  they  pay  I  know 
nothing  about  what  they  do.  No  doubt  when  they 
are  arrested  and  brought  before  me  the  man  says, 
"I  cannot  afford  to  pay"  ;  and  the  wife  retorts  •'  Oh, 
"  then  you  should  not  keep  that  other  womftn."     And 
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so  I  cannot  give  any  cases  as  to  that.  As  to  the  wife, 
I  can  give  ijretty  satisfactory  figures.  The  wife  knows 
if  she  is  immoral  she  will  lose  her  money,  and  the 
husband  knows  if  he  can  catch  the  wife  in  any  immorality 
he  will  not  have  to  pay  the  allowance  any  more,  and 
will  simply  apply  for  the  order  to  be  cancelled. 

6863.  That  is  a  check  upon  her  ?— That  is  a  check 
upon  her ;  and  I  notice  on  going  thi-ough  those  cases 
for  those  four  years,  though  there  were  200  orders 
made,  there  were  only  three  cases  in  which  the  order 
was  cancelled  in  consequence  of  the  wife's  immorality. 

6864.  Have  you  seen  cases  where  the  wife  applied 
for  separation,  and  you  thought  if  she  had  been  able 
to  afford  the  expense  it  would  have  been  a  suitable 
case  for  divorce  ? — I  have  seen  a  few  of  those  cases  ;  I 
should  not  say  many ;  I  should  say  very  few. 

6865.  Now,  with  regard  to  reporting  the  details  of 
the  evidence  of  divorce  cases,  what  is  your  view  on 
that  ? — In  my  opinion  they  ought  not  to  be  reported.  I 
should  only  put  the  names  of  the  parties,  and  just  the 
cause  and  the  result. 

6866.  Would  not  you  allow  the  judge's  opinion  to 
be  printed  ? — Well,  it  might  be.  I  do  not  think  I 
should  advise  its  being  printed  in  extenso. 

6867.  Take  the  case  of  a  man  being  charged  as 
co-respondent  without  any  foundation  whatever.  His 
character  ought  to  be  cleared  in  some  way  ? — Yes, 
quite  so. 

6868.  If  the  evidence  is  not  reported,  the  other 
way  is  for  the  judge  to  do  it,  and  for  that  to  be  printed. 
Is  not  that  fair  ? — I  think  what  I  mean  would  do  that. 
I  mean  if  it  was  a  case  of  Smith  co-respondent,  and 
the  report  is  "Verdict,  Smith  discharged";  I  think 
that  is  sufficient. 

6869.  That  might  be  like  our  Scotch  verdict  of 
'•  not  proven  "  ? — That  is  true. 

6870.  Supposing  it  appears  that  the  charge  is 
utterly  groundless — without  any  foundation,  the  judge 
would  certainly  say  so,  and  that  should  be  printed  ? — 
Oh  !  I  do  not  think  there  would  be  any  objection  to 
that. 

6871.  Then  the  last  point  you  speak  to  is  whether  a 
magisterial  order  for  separation  should  have  the  full 
force  of  a  foundation  for  desertion  in  a  Divorce  Ooui-t 
unless  it  is  appealed  from.  Why  do  you  refer  to  that  ? 
— That  is  because  of  the  case  of  Harriman  v.  Harriman. 

6872.  1909  Probate,  page  123  ?— Tes.  I  think  in 
that  case  it  was  a  distinct  hardship  on  the  woman  not 
being  able  to  get  her  divorce  because  she  had  been  to  a 
magistrate  and  got  a  separation  order ;  and  the  coTU-t 
said,  as  the  m.an  was  bound  to  live  apart  from  his  wife, 
that  therefore  there  was  not  desertion  for  the  two  years. 

6873.  {Mr.  Brierley.)  Just  about  Harriman  v. 
Harriman.  Do  you  think  it  is  really  necessary,  in  these 
cases  where  the  order  is  made  on  the  ground  of  deser- 
tion, to  have  a  non-cohabitation  clause  in  the  order,  or 
do  you  think  that  a  mere  order  for  maintenance  would 
be  sufficient  ? — I  think  you  must  have  some  clause  such 
as  we  have  now,  simply  that  the  wife  is  not  bound  to 
cohabit  any  more. 

6874.  Even  in  cases  of  desertion  only  ? — Tes.  I  am 
speaking  of  the  magisterial  cases.  Of  course  it  has 
been  mentioned  in  this  Commission  that  they  are  called 
pei-manent  separation  orders.  I  think  that  is  entirely 
a  mistake. 

6875.  They  are  permanent  unless  by  the  desire  of 
both  parties  tliey  become  other  than  pei-manent  ? — Tes, 
but  by  the  desire  of  both  parties  thay  can  become 
smashed. 

6876.  Tes,  but  the  difficulty  in  Harriman  v.  Harriman 
is,  if  the  non-cohabitation  clause  is  inserted  after  a 
naonth  or  two  months,  then  it  can  be  said  that  desertion 
cannot  continue  because  the  husband  has  not  the  chance 
of  coming  back.  Do  you  think  in  most  cases  the  non- 
cohabitation  clause  is  necessary  for  the  protection  of 
tlie  wife.  All  she  is  supposed  to  say  is  that  the  husband 
has  left  left  her  :)  gainst  her  will  ? — Yes,  if  it  is  a  case  of 
desertion. 

6877.  1  am  speaking  of  desertion  only  at  the 
moment  F — Tes.  Well,  I  think  in  a  real  case  of  deser- 
tion, when  the  husband  has  gone  away,  then  perhaps 
that  clause  is  not  necessary,  but  in  the  case  of  persistent 
cruelty  it  most  certainly  is. 


6878.  It  is  only  when  that  clause  is  inserted  that 
the  case  of  Harriman  v.  Han-iman  applies  ? — Tes 

6879.  Do  you  think  it  is  necessary  in  mo:>t  cases  of 
mere  desertion  that  the  non-cohabitation  clause  should 
be  inserted  at  all  ? — If  it  is  mere  desertion  I  do  not 

hink  it  is  so  necessary,  because  the  man  is  not  so  likely 
to  come  back. 

6880.  And  also  he  ought  to  have  the  opportunity  of 
coming  back  if  he  wishes  ;  otherwise  j'ou  give  the  comt 
of  summnry  jurisdiction  gi'eater  power  than  the  High 
Court,  where  it  is  only  done  at  the  end  of  two  years  ? — 
Well,  they  can  go  back  now. 

6881.  However,  you  think  there  are  a  certain  number 
of  cases  where  poor  people  are  debarred  hy  their  means, 
and  by  their  means  only,  from  obtaining  divorce? — 
Certainly.     I  think  only  a  few. 

6882.  I  .suppose  you  would  be  of  opinion  that  the 
magisterial  jurisdiction  is  still  necessary,  even  if  the 
county  court  had  jurisdiction  ? — Oh,  I  think  so.  They 
are  accustomed  to  come  to  the  magistrates  for  it. 

G883.  And  I  suppose  there  are  a  largo  number  of 
women  v/hose  o'lject  is  to  obtain  alimony  and  main- 
tenance rather  than  to  break  the  marriage  tie  ? — Tes  ; 
a  great  many  of  them  would  rather  have  the  allowance 
of  money  than  a  divorce  and  be  free  to  marry  again, 
especially  women  who  have  three  or  four  children. 

6883rt.  A  great  many  of  them  would  not  wish  to 
proceed  for  divorce  ? — No. 

6884.  At  all  events  if  it  cost  them  anythiug  serious  P 
— No,  I  do  not  think  a  great  many  of  them  would 
wish  it. 

6885.  There  has  been  a  suggestion  before  the  Com- 
mission that  these  orders  made  by  magistrates  should 
be  only  made  for  a  time  (six  months  has  been  suggested), 
that  is  to  say,  that  there  should  be  almost  a  probationary 
order  for  six  months.  What  do  you  say  about  that  ? — 
I  am  against  that  altogether.  I  do  not  quite  know  what 
would  happen  at  the  end  of  six  months.  Would  the 
woman  have  to  go  to  the  magistrate  again  ? 

6886.  I  suppose  the  suggestion  is  that  the  order 
would  drop  at  the  end  of  the  six  months  tmless  she 
applied  to  have  it  continued.  I  think  that  is  the 
suggestion.  What  do  you  think  of  that  ? — If  there 
has  to  be  any  other  proceeding  you  would  want  to  get 
the  husband  somehow  or  other  before  you. 

6887.  I  suppose  it  would  be  possible  to  make  the 
fact  of  the  order  lasting  io.v  only  six  months  operate 
as  a  notice  to  the  husband  that  on  that  day  six  months 
he  had  to  appear  again  if  he  wished  to  object  to  the 
order  ? — It  might  be  done  in  that  way. 

6888.  And  othei-wise  the  order  would  continue. 
I  understand  the  suggestion  is  made  with  the  idea  that 
it  would  increase  the  chance  of  reconciliation  between 
husband  and  wife  ? — Tes,  well,  I  do  not  think  so  myself. 
I  do  not  see  any  benefit  in  the  six  months. 

6889.  Well,  I  only  wanted  to  know  yom-  opinion,  as 
many  witnesses  have  suggested  it  ? — Tes,  I  have  seen 
it  in  the  reports. 

6890.  Then  you  say  in  your  opinion  every  county 
court  ought  to  have  jurisdiction  of  divorce,  if  any  have  ? 
— 1  think  so. 

6891.  We  understand  in  some  of  the  small  county 
com-ts  the  officers  and  registrars  and  so  on  are  some- 
what insufficient  to  deal  with  these  questions  of  divorce 't 
— I  do  not  know  of  any  county  court  that  has  not  got 
sufficient  staff. 

0892.  Do  not  you  think  that  is  a  matter  that  might 
be  left  to  the  eoimty  com-t  judge  of  the  district,  to 
decide  which  court  he  might  exercise  the  jurisdiction 
in  ? — Tes,  well  it  might  be  done  if  there  are  only  very 
small  courts. 

6893.  We  understand  there  are  some  very  small 
courts  ? — Well,  in  the  Midlands,  they  are  sufficient. 

6894.  It  might  be  left  to  the  county  court  judge  or 
the  Lord  Chancellor  ? — I  suppose  the  county  court 
judge  would  hin-e  discretion  to  adjourn  a  case  from  one 
court  to  another. 

6H95.  1  fancy  the  difficulty  is  more  with  regard  to 
the  registry  than  the  actual  hearing  in  court  ? — Well, 
most  of  them  have  a  registrar  to  each  com't,  and  then 
some  assistant  registrars,  and  then  high  bailiffs  and 
assistant  baUift's. 
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6896.  I  think  you  are  speaking  of  large  courts.  I 
think  there  are  courts  which  have  not  very  large  staffs  ? 
— Well,  I  have  not  come  across  those. 

G897.  (Sir  Lewis  Bibdin.)  I  gather  your  view  is 
that  there  is  no  very  great  number  of  cases  for  divorce 
amongst  the  poor  which  are  precluded  from  being 
dealt  with  under  the  existing  system,  but  there  are 
some  ? — There  are  some,  but  it  does  not  always  come 
out  before  me  ;  when  the  application  is  on  the  ground 
of  desertion  or  cruelty,  if  there  is  any  evidence  that 
can  be  got  to  justify  a  divorce  it  may  not  come  out 
before  me  at  all. 

6898.  As  far  as  you  are  aware,  yovi  would  say  there 
is  no  very  great  demand  for  greater  divorce  facilities  ? 
— No,  I  do  not  think  there  is  any  very  great  demand. 

6899.  I  think  you  told  us,  and  in  fact  you  have 
just  i-epeated  it,  that  so  far  as  the  case  of  sepaiution 
orders  that  come  before  you  is  concerned,  there  are 
not  many  cases,  as  far  as  you  know,  where  divorce  might 
have  been  claimed  if  the  pai-ties  had  had  the  opport  unity 
of  doing  so  ? — There  ai-e  not  many. 

6900.  And  I  think  you  say  only  three  cases  have 
come  under  your  knowledge  where  the  maintenance 
order  has  been  cancelled  on  account  of  the  wife's  mis- 
conduct?— Yes,  three  cases  in  the  four-  years. 

6901.  In  about  "200  cases  ?  —  Yes,  and  that  is 
accurate. 

6902.  There  are  about  7,000  separation  orders 
made  in  the  whole  of  England,  I  believe,  every  year. 
It  woiild  not  be  accurate,  then,  wordd  it,  to  regard 
those  as  any  index  of  what  the  number  of  divorce 
cases  would  be  if  the  arrangement  was  made  possible 
for  the  poor  ? — I  do  not  think  it  would. 

6903.  Is  it  your  view  that  it  would  not  be  a  good 
thing  to  make  divorce  too  easy  ? — Yes,  certainly.  I 
am  really,  personally,  against  divorce  to  a  great  extent, 
but  I  am  afraid  it  is  a  necessity  and  is  wanted  for  the 
peace  of  the  world. 

6904.  But  looking  at  things  as  a  man  of  the  world, 
and  from  the  point  of  view  of  the  State,  you  do  not 
think  it  is  a  thing  that  should  be  made  too  easy  ? — No, 
I  do  not. 

6905.  Is  your  view  as  to  the  county  court  adopted 
because  you  feel  there  must  be  some  local  tribunal  or 
because  yon  think  that  is  the  best  imaginable  ? — ^It  is 
because  I  think  there  must  be  some  local  tribunal, 
and  I  think  the  county  court  fits  in  better  than  any 
other. 

6906.  Have  you  had  under  your  notice  the  sug- 
gestion by  Mr.  Justice  Bargrave  Deane  a  week  or  two 
ago  that  one  of  the  regular  divorce  judges — if  necessary 
an  additional  judge,  but  of  that  division — should  be 
jent  down  regularly  from   time  to  time  to  try  local 

case  ? I  do  not  think   that   would  be  so  convenient, 

because  I  take  it  that  judge  would  only  come  down  at 
certain  times,  and  you  would  have  to  have  your  case 
delayed.  If  he  had  a  sort  of  circuit — say,  once  in 
three  months — he  would  not  be  likely  to  come  down 
oftener  than  that. 

6907.  To  any  particular  place  ?  —  Yes ;  and  the 
county  court  is  there  all  the  time.  You  can  go  and 
take  out  your  summons  in  the  county  court  at  any 
time,   and  get  it  over  quickly,  except  in  the  vacation 

time. 

6908.  Do  not  you  think,  in  your  experience  of  the 
poor  people  for  separation  orders,  that  a  little  delay  is 
sometimes  a  good  thing  ? — I  do  not  think  so. 

6909.  Are  not  they  rather  apt  to  ([uan-el  and  apply 
in  a  passion  ?— A  few  perhaps  may  do,  but  they  would 
very  soon  come  together  again. 

6910.  But  do  not  you  think  if  the  divorce  court  of 
the  district  was  always  open  every  day,  that  the  hasty 
applications  that  are  made  to  you  now  for  separation 
would  be  made  to  the  county  com-t  judge  for  divorce  ? 
I  do  not  think  they  would. 

6911.  What  I  suggest  to  you  would  be  one  advanage 
of  Mr.  Justice  Bargrave  Deane's  proposal,  is  that  it 
would  leave  the  question  of  divorce  jurisdiction  on  an 
important  level  ? — I  quite  agree  with  that. 

6912.  Eather  than  make  it  an  every-day  occurrence, 
like  the  recovery  of  small  debts  ? — I  quite  agi-ee  with 
that. 


6913.  That  would  be  an  advantage  ? — Yes. 

6914.  I  gather  you  think  that  suggestion  is  at  any 
rate  worth  consideration  ? — Yes. 

6!>15.  {The  Earl  of  Derby.)  I  should  like  to  ask  you 
one  or  two  questions.  You  say,  as  far  as  you  know, 
there  is  no  very  great  demand  for  greater  fai.-ilities  for 
divorce  amongst  the  poorer  classe.s  ? — There  is  no  great 
denimd,  but  there  is  a  certain  demand,  and  because 
they  cannot  get  it  there  is  a  sense  of  injustice. 

(i916.  Now  you  have  mentioned  that  you  ha^'c  given 
->}•)  separation  orders.  We  have  had  it  on  evidence 
that  a  divorce  case,  undefended,  will  cost  4(,li.  to  50i. 
Now,  of  those  applicants  foi'  separation  orders,  how 
mmy  do  you  think  could  have  aiforded  that  sum  if 
they  had  wanted  a  divorce  H — I  should  think,  perhaps, 
only  two  or  three,  and  those  would  be  cases  under  the 
Habitual  Drunkards'  Act,  because  they  have  plenty  of 
money ;  those  are  not  our  ordinary  cases.  I  had  a 
case  the  other  day  where  a  man  was  getting  20L  a  week 
and  an  order  was  made,  and  I  am  glad  to  say  they 
went  together  again  within  a  week. 

6917.  Two  or  three  out  of  200 ;  that  might  mean 
197  went  for  a  separation  order  because  they  knew  that 
the  expense  of  a  divorce  which  they  might  have  been 
able  to  obtain  was  beyond  their  means? — But  out  of 
the  200  orders  I  should  very  much  doubt  if  more 
than  10  could  have  got  divorces  ;  but  in  none  of  those 
cases  (I  do  not  think  a  single  one,  except  the  case 
under  the  Habitual  Drunkards'  Act)  could  they  have 
found  the  money  to  get  a  divorce,  even  20Z. 

6918.  You  say  those  would  not  have  been  able  to 
get  a  divorce ;  why  not  ? — They  could  not  have  afforded 
the  money. 

6919.  I  thought  you  meant  there  were  other  reasons 
beyond  pecuniary  means  that  woaild  prevent  their 
getting  a  divorce  ? — Yes,  I  say  I  should  not  think  more 
than  10  out  of  the  200  would  have  obtained  a  divorce 
if  they  had  had  the  money. 

6920.  Why  not  ? — Because  ths  off 3nca  would  not 
have  justified  a  divorce  under  the  present  law  of 
divorce.  Simple  desertion  or  cruelty  you  could  not  get 
a  divorce  for  under  the  present  law.  Of  coui-se,  I 
know  suggestions  are  being  mide  that  that  should  be 
increased. 

6921.  But  in  cases  like  that  they  do  not  bring  the 
fact  of  there  being  adultery  before  you,  do  they  ? — 
Sometimes  not ;  sometimes  it  comes  out. 

6922.  In  many  of  these  cases  there  may  have  been 
adidtery  which  was  not  mentioned  ? — In  most  of  the 
cases  it  is  either  desertion  or  cruelty,  and  nothing  is 
said  about  adultery. 

6923.  But  in  each  of  those  cases  it  might  have 
been  accompanied  by  aduLtsry,  without  that  fact  being 
brought  to  notice  ? — It  might  have  been,  yes  ;  but  the 
fact  would  generally  g3t  blurtad  out. 

6924.  One  of  the  objections  urged  against  the 
county  court  being  a  tribunal  is,  that  there  would  be 
so  many  opportunities  for  collusion,  and  that  the 
King's  Proctor  would  not  have  the  opporttinity  of 
seeing  that  everything  was  in  order  ;  but  you  would 
get  rid  of  that  by  makieg  the  decree  nisi  absolute 
simultaneously,  practically  ? — Well,  I  think  a  month 
would  be  quite  sufficient  in  the  coamty  courts  ;  the 
county  court  officials,  at  any  rate  in  the  populous  dis- 
tricts, could  put  their  hands  on  the  cases,  and  get  a 
report  within  a  week  practically. 

6925.  Than,  practically  the  county  coui't  judge 
would  be  actint,'  not  only  in  a  judicial  capacity  in 
divorce  cases,  but  also  as  King's  Proctor  ? — Well,  his 
registrars,  or  high  bailiffs,  or  somebody  would. 

692().  You  would  not  refer  these  cases  to  London 
at  all,  to  the  King's  Proctor  ? — I  shoaild  not,  on  the 
ground  of  expense. 

6927.  Except  in  cases  of  grave  doubt  ? — I  do  not 
think  I  should  refer  those  cases  from  the  county  courts 
at  all  to  London. 

6928.  Then  that  objection  to  the  King's  Proctor 
not  having  proper  control  over  these  courts,  would  be 
obviated  ? — Yes,  I  should  leave  that  to  the  registrai-a 
or  officers  of  the  court. 
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6929.  Now,  you  say  in  four  years  you  issued  120 
warrants  for  an-est.  That  is  for  not  paying  the  allowance 
you  ordered  ? — Yes,  quite  so. 

6930.  The  allowance  at  the  present  moment  is  paid 
direct  to  the  woman,  is  it  not  ? — Yes. 

6931.  Do  you  think  any  of  the  difficulties  would  be 
obviated  if,  instead  of  paying  it  dii-ect  to  the  woman, 
it  was  paid  into  court,  and  the  woman  drew  it  from 
the  coui-t  P — No,  1  do  not  think  that  would  have  any 
beneficial  effect. 

(;932.  You  do  not  thiuk  the  men  would  be  more 
likely  to  pay  into  the  coui-t  from  which  the  direct 
order  emanated,  than  pay  direct  to  the  woman  ? — I  do 
ot  think  that  would  have  any  effect  at  all  on  the 
men,  and  the  women  can  make  inquiry  as  to  where 
their  husbands  are  better  than  the  official  of  the  court 
could. 

6933.  With  regard  to  separations ;  I  want  to  ask 
you  this.  Are  you  of  opinion  that  desertion  should,  of 
itself,  afford  ground  for  divorce  ? — Well,  I  am  not, 
unless  it  is  desertion  for  a  long  period.  There  are,  no 
doubt,  some  cases  where  the  man  leaves  the  country 
and  goes  away  and  sets  up  another  establishment. 
Then,  of  course,  you  would  get  the  adultery ;  but  mere 
desertion,  I  do  not  think  I  should  say  I  am  in  favour 
of  divorce  for. 

•)934.  I  am  thinking  of  the  class  who  come  to  you 
for  separation  orders.  I  think  you  will  agree  with  me 
that,  supposing  a  husband  left  a  wife  and  went  off 
to  the  Colonies,  that  it  would  be  entirely  beyond  the 
means  of  that  woman  to  make  inquiries  in  the  Colonies, 
and  find  out  what  her  husband  was  doing  ? — Yes, 
where  a  man  goes  abroad,  I  think  desertion  under 
those  circumstances  might,  perhaps,  be  a  ground  for 
divorce,  because  there  would  be  no  chance  of  the 
woman  ever  getting  anything  from  him. 

6935.  If  the  woman  showed  that  the  inference  was 
that  her  husband  had  gone  away  with  no  intention  to 
return,  you  would  be  prepared  to  say  tha,t  made  a  ground 
of  divorce  F — I  think  it  might  be.  It  would  want  rather 
careful  hedging  round. 

6936.  One  more  question  with  regard  to  separation 
orders.  You  object  to  a  separation  order  being  made 
temporary  ? — I  do  not  like  that ;  I  would  rather  have 
the  separation  order  as  it  is  now.  It  is  temporary  if 
they  choose  to  come  together. 

6937.  But  supposing  it  was  made  that  it  was  renew- 
able at  the  end  of  a  year,  and  then  afterwards  at  the 
end  of  each  six  months,  and  if  at  the  end  of  a  third 
application  both  parties  agreed  to  its  being  continued, 
that  then  either  party  should  have  the  right  of  having 
it  made  a  decree  of  divorce.  Would  you  agree  to 
that  ?  — I  do  not  think  I  should  ;  1  would  rather  leave 
the  separation  as  it  is  now. 

6938.  You  would  sooner  see  two  people  permanently 
separated  and  yet  married  than  dissolve  the  marriage 
tie  and  let  each  of  them  marry  again,  vi^ith  the  chance 
of  a  happier  home  ? — Well,  as  I  said  just  now,  I  am 
rather  against  divorce,  and  I  do  not  like,  myself,  to 
loosen  the  tie  simply  for  desertion. 

6939.  Then  with  regard  to  the  two  sexes.  Adultery 
being  a  cause  for  divorce,  would  you  put  a  wcnnan  on 
exactly  the  same  level  as  a  man  with  regard  ti  i  that  ? — 
Yes,  I  think  I  should. 

6940.  {Lord  Guthrie.)  Mr.  Neville,  you  said  you 
were  rather  against  divorce  on  the  whole.  Is  that  on 
the  ground  of  public  policy  or  scriptural  grounds  ? — 
WeU,  on  scriptural  grounds. 

6941.  It  has  been  suggested  that  magistrates  should 
do  more  in  the  way  of  attempts  at  reconciliation  before 
granting  orders.  What  is  your  practice  ? — You  see,  I 
never  see  the  parties  at  all  untU  they  come  into  court. 
In  court  I  do  try,  but  I  do  not  think  it  is  very  often 
successful,  or  that  you  can  do  anything  satisfactory  in 
the  way  of  reconciliation  then.  But  we  always  have  in 
our  court  a  police  court  missioner,  and  if  I  see  him 
there  I  sometimes  make  the  remai'k  that  they  ought  to 
live  together  again.     I  look  at  him;  I  do  not  say  any- 


thing, and  then  I  adjourn  the  case  for  half  an  hom', 
and  he  goes  and  has  a  talk  to  them,  and  that  often 
does  good.  The  police  court  missioner  can  do  it  better 
than  the  magistrate  can  ;  he  understands  how  to  talk 
to  them,  and  he  is  a  very  great  institution. 

6942.  Do  you  find  that  drunkenness  has  an  intimate 
relation  to  the  cases  ? — Oh,  yes  ;  di-unkenness  has  some- 
thing to  do  with  the  cases  of  persistent  cruelty. 

6943.  Both  cruelty  and  desertion,  or  especially 
cruelty  ? — Principally  in  the  ci-uelty  cases  ;  a  man  gets 
drimk  and  thrashes  his  wife. 

6944.  (Mrs.  Tennant.)  I  am  son-y  I  did  not  ask  you 
in  order,  but  I  was  not  here  at  the  beginning  of  your 
evidence.  I  want  to  ask  you  a  question  about  the  class 
of  cases  you  have  who  apply  for  separations.  Can  you 
distinguish  in  numbers  between  those  who  apply  on 
the  ground  of  desertion  and  those  on  the  ground  of 
persistent  cruelty  ? — I  could  have  done,  but  I  am  soiTy 
to  say  I  did  not  do  so. 

6945.  Can  you  say  roughly  whether  a  considerable 
number  of  them  is  in  respect  of  cruelty  ^ — There  are 
more,  I  should  say,  certainly  of  desertion,  but  not 
many  more. 

6946.  [Lord  Gidhrie.)  You  could  send  the  secretary 
that,  could  you  not  ? — Yes,  I  could. 

6947.  (Mrs.  Tennant.)  My  interest  is  aroused  by 
some  answers  you  gave  Lord  Derby  on  the  questions 
that  were  put  as  to  the  desirability  of  the  payment 
being  made  to  a  third  person,  possibly  to  an  official  of 
the  court,  rather  than  to  the  woman  herself.  Do  not 
you  think  it  is  undesirable,  if  the  husband  neglects 
the  payment  of  the  order,  that  in  a  case  of  cruelty  the 
woman,  in  order  to  get  her  maintenance,  should  have  to 
face  the  man  of  whom  she  was  in  such  fear  that  she 
asked  to  be  separated  from  him  ? — I  do  not  think  that 
has  ever  had  any  bad  effect ;  I  have  never  heard  of 
any  disturbance  caused  at  the  time  of  paying  over  the 
money.  As  a  rule  they  do  not  hand  it  over  personally; 
he  generally  sends  it  by  somebody,  or  in  many  cases 
sends  it  by  postal  orders. 

6948.  I  am  thinking  of  the  case  in  which  he  has 
not  sent  it,  and  the  wife  has  to  pursue  biTn  in  order  to 
get  it.  In  those  cases  might  it  not  be  that  there  would 
be  no  disturbance  because  she  left  the  man  altogether, 
and  did  not  face  the  husband  of  whom  she  was  afraid  ? 
— I  do  not  think  they  do ;  they  do  not  have  so  much  to 
do  with  those  cases ;  she  would  apply  to  the  magis- 
trate's clerk  for  a  warrant ;  that  would  be  done,  and 
the  man  is  arrested  and  brought  into  court.  Sometimes 
they  pay  considerable  sums  aU  at  once  then,  or  the  case 
can  be  adjourned  and  he  pays  it  when  he  comes  up,  say 
at  the  end  of  a  month,  or  something  hke  that.  In  those 
cases  the  money  is  frequently  paid  in  the  court. 

6949.  But  you  say  in  your  proof  that  the  wife 
hesitates  to  enforce  payment  by  that  method  because 
she  realises  if  her  husband  is  in  prison  he  cannot  contri- 
bute towards  her  maintenance.  I  do  not  want  to  press 
it,  but  it  is  within  my  experience  that  wives  do  hesitate 
to  apply  to  husbands  who  have  been  brutal  to  them  .*'— 
I  have  not  found  that  so  in  my  experience. 

6950.  (Sir  George  White.)  May  I  just  ask  a  question 
my  Lord.  I  have  not  had  the  advantage  of  hearing 
your  evidence,  but  you  say  here  you  have  granted 
over  200  orders  in  fom-  years.  What  is  the  population 
in  your  jurisdiction  ? — About  350,000. 

6961.  Then  you  have  issued  over  120  wan-ants  of 
arrest.  That  is  to  say  120  of  the  200  did  not  voluntarily 
pay  under  the  orders  of  the  court  F — Did  not  pay  to 
begin  with,  until  there  was  a  wan-ant.  Altogether 
there  were  only  43  commitments  to  prison.  There 
were  only  43  who  did  not  pay. 

6952.  Well,  it  seemed  to  me  a  large  proportion— 
120  out  of  200.  (Mr.  Brierley.)  It  was  110  cases  ."— 
Yes,  110  men. 

6953.  Out  of  200  F— Yes  ;  and  only  43  of  those  did 
not  pay. 
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Tlie  following  has  been  forwarded  by  Mr.  Neville  as  a  sivpplement  to  his  evidence. 


Stipendiary  Magistrate's  Office, 

Wolverhampton, 

Dear  Sir,  16tli  March  191o. 

On  Monday  I  promised  to  supply  to  the  Com- 
mission, in  answer  to  a  question  by  Mrs.  Tennant, 
particulars  of  the  causes  of  the  separation  orders  made 
by  me  in  1906,  1907,  1908.  and  1909,  as  to  the  number 
of  cases  in  which  desertion  was  the  cause,  and  the 
number  in  which  cruelty  was  the  cause.  The  table 
below  gives  the  causes  in  all  the  cases  befoi-e  me  during 
those  years 

The  extraordinaiy  decrease  in  19()9.  I  hope,  shows 
that  matrimonial  felicity  is  increasing  in  South 
StafEordshire. 


oj- 

»• 

a 
o 

1^ 

Q          O 

11 

3 

ij 

sisi 

s  s 

'.3  a 

o 

!-<     i~> 

O 

« 

■7 

=-•1 

1 

1906 

26 

o 

2 

52 

1907 

24 

22 

5 

0 

4.) 

53 

1908 

36 

24 

4 

0 

^> 

67 

1909 

18 

7 

6 

0 

3 

34 

Total 

104 

71 

20 

2 

9 

206 

Yours  faithfully, 

Nigel  0.  A.  Neville, 
Stipendiarj-  Magistrate. 
H.  Gorrell  Barnes,  Esq., 

Secretary,  Royal  Commission  on  Divorce. 


Mr.  C.  M.  Atkinson  called  and  examined. 


6954.  (Lord  Guthrie.)  Are  you  one  of  the  stipendiary 
magistrates  in  Leeds  ? — Yes. 

6955.  How  long  have  you  been  so  ? — Between  IS 
and  16  years. 

6956.  Under  the  Summaiy  Jui-isdiction  Act  of  1895 
how  many  cases  have  you  disposed  of  ? — Between  two 
and  thi-ee  thousand,  I  suppose  :  disposed  of  in  court. 

6957.  You  have  heard  also  a  considerable  number 
of  applications  which  have  not  resulted  in  a  trial  ? — 
Those  that  have  not  I'esulted  in  any  trial  far  exceed 
in  number  those  that  have. 

6958.  In  how  many  of  those  have  you  granted 
separations,  or  what  proportion  have  failed  ? — I  have 
the  figures  here ;  the  simpler  plan  would  be  to  hand 
them  in.  I  think  the  proportion  is  very  much  the 
same.  If  you  take  the  first  year,  there  were  197 
summonses ;  that  is  to  say,  applications  heard  in 
court,  and  142  orders  made.  In  the  last  year,  1909, 
there  were  354  applications  heard  in  court  and  288 
orders  made.  Roughly  speaking,  the  proportion  does 
not  vary  very  much  between  the  number  of  sixmmonses 
actually  heard  and  the  number  of  orders  actually 
made. 

6959.  Has  the  number  each  year  been  increasing, 
or  does  it  remain  f  aii-ly  stationary  ? — It  has  varied.  It 
is  not  so  high  now  as  it  was  in  19ft3  and  1904,  despite 
the  large  increase  of  population. 

6960.  What  is  your  population  ? — Nearly  half  a 
million. 

6961.  And  is  it  rapidly  increasing? — It  has  been 
rapidly  increasing  the  last  20  years. 

6962.  So  that  in  proportion  to  the  increase  of  popu- 
lation the  number  of  separations  are  going  down  ? — 
Undoubtedly.     They  reached  a  climax  in  1903. 

6963.  Was  there  any  special  cause  then  ? — ^I  think 
not,  except  that  a  large  number  of  married  women  had 
ah-eady  obtained  orders.  A  large  number  of  the  people 
who  were  likely  to  apply  for  orders  had  already  got 
them. 

6964.  We  have  had  in  Scotland  some  suggestions 
that  the  Boer  war  had  an  effect  in  such  matters.  Did 
you  see  any  sign  ? — Undoubtedly.  One  does  not  care 
to  refer  to  it,  but  the  necessary  separations  for  years 
had  a  very  marked  effect.  Up  to  1903  and  1904,  and 
even  up  to  1905,  numbei-s  of  persons  had  been  by  force 
of  cu-cumstances  sepaa-ated  from  their  spouses,  and  had 
established  themselves  elsewhere. 

6965.  What  is  your  view  as  to  the  result  in  the  way 
of  morality  to  the  people  by  these  orders? — The 
morality  of  the  man-ied  people  only  ? 

6966.  Yes — as  the  result  of  separations  ;  do  they 
do  o'ood  or  evil  ? — I  think  a  separation  order  is  very 
frequently  followed  by  open  immorality  on  the  part  of 
the  man,  but  I  do  not  think  it  fair  to  attribute  that 
only  to  the  operation  of  the  order,  because  there  was, 
by  hypothesis,  separation  before.  I  think  it  important 
to'  bear  in  mind   that  the  applications  made  to  us  are 


applications  made  by  wives  and  not  applications  by 
husbands,  except  those  under  the  Licensing  Act  of 
1902,  which  are  so  few  in  number  that  they  may  be 
disregarded.  Thei-efore  practically  all  the  applications 
are  by  women,  and  they  must  in  all  cases,  with  the 
exception  to  which  I  ha,ve  referred,  be  made  with  regard 
to  persons  who  are  already  separated.  Unless  there 
be  a  conviction  for  aggravated  assault,  the  wife  is 
either  deserted  by  her  husband  or  she  has  been  com- 
pelled to  leave  him.  and  live  apart  from  him  by  reason 
of  his  wilful  neglect  or  cruelty ;  so  that  we  have  the 
sepai'ation  before  we  make  the  order.  I  think  that  is 
an  impoi-tant  fact  to  remember. 

6967.  Then,  as  far  as  the  separations  granted  to 
wives  go,  you  think  it  has  been  warranted  in  the  case 
of  cruelty  and  desertion  ? — Under  the  Act  of  1895  ? 

6968.  Yes  ? — That  seems  to  assume  that  there  was 
no  such  remedy  in  existence  before  1895  ? 

6969.  Well,  taking  the  law  as  it  is,  do  you  think 
on  the  whole  it  has  worked  well  for  the  good  of  the 
community  ? — I  think,  rmdoubtedly.  It  has  served  to 
check,  to  some  extent,  brutal  husbands ;  and  though 
it  ha,s  induced  persons  to  ask  for  separation  on  the 
ground  of  slight  domestic  squabbles  which  ought  never 
to  have  been  brought  before  the  public  at  all,  yet  the 
wives  who  are  separated  have  the  strongest  possible 
incentive  to  remain  virtuous,  because  if  there  occurs  any 
lapse  on  their  part  they  lose  the  custody  of  the  children, 
which  is  generally  to  them  one  of  the  most  important 
factors  in  the  case,  and  they  also  lose  the  alimony  which 
is  vital  to  their  existence.  Therefore  they  have  the 
strongest  possible  incentive  to  remain  x^ure,  whatever 
their  husbands  may  do. 

6970.  In  how  many  cases  woiild  you  say  the  oi'Jer 
has  been  cancelled  through  evidence  that  the  wife  has 
lapsed  ? — I  have  not  got  the  figui'es,  but  I  should  have 
thought,  myseK,  in  three  or  fovir  per  cent,  of  the  cases. 
That  is  my  impression. 

6971.  In  the  evidence  that  comes  before  you.  does 
the  evidence  of  adultery  come  out  at  all  ?^The  appli- 
cation being  always  made  by  the  wife  and  not  by  the 
husband,  of  coui-se  it  does  not  come  out  as  much  as  one 
might  suppose,  off-hand.  The  wife  herself  has  no  chance 
of  an  order  if  she  has  committed  adultery.  We  have 
the  power,  of  course,  to  investigate  as  to  whether  it 
was  conduced  to  by  the  conduct  of  the  husband  and 
that  kind  of  thing,  but  I  do  not  think  one  wife  in  five 
hundred  knows  of  that;  and  if  she  has  committed 
adultery  she  rarely  thinks  of  applying  for  an  order. 

6972.  Then  you  cannot  tell  in  what  pi-oportion  of 
cases  a  remedy  could  have  been  sought  by  these  people 
by  way  of  divoi-ce  in  the  High  Court  ? — I  should  have 
thought  the  wife  would  h3,rdly  ever  obtain  a  decree  of 
dissolution  in  the  High  Court,  because  even  if  there  is 
adultery,  there  is  hardly, ever  desertion  for  two  years 
But  she  is  bound  to  come  as  ^  soon,  as  she  can  to  t\e 
police  court  to  get  something  to  live  upon.   ' 
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6973.  Tou  refer  to  cases  where  the  husloand  is  the 
complainant.  "What  do  you  say  about  these  ? — These 
are  very  rare.  It  is  only  when  the  wife  is  an  habitual 
di-unkard,  and  they  have  only  been  in  existence  since 
1902.  Indeed,  in  the  ooui-se  of  the  seven  years  at 
Leeds,  there  have  been  only  29  cases  under  the  Act, 
and  some  of  those  have  been  brought  by  the  wife. 

(1974..  Are  they  necessary  or  notP — I  think  not,  so 
far  as  applications  by  the  husband  are  concerned. 

6975.  What  is  youi-  view  as  to  opening  the  remedy 
of  divorce  wider  for  the  poor? — You  mean  allowing 
divorce  on  grounds  which  would  not 

6976.  Ko.  making  it  cheaper;  more  available  for 
the  poor  people? — I  think  divorce  should  be  made 
cheaper,  but  iiot  easier,  if  I  may  say  so.  I  mean  that 
no  person — man  or  woman — should  be  deban-ed  from 
obtaining  an  order  by  reason  only  of  lack  of  funds. 

6'.>77.  Then  have  you  seen  cases  where  y<ai  thought 
that  if  the  people  had  had  the  money  they  would  have 
applied  for  and  would  have  obtained  divorce  ?  — 
Undoubtedly.  "Very  few  cases  have  come  before  me 
in  open  court,  but  a  considerable  number  of  cases — 
not  very  many — a  considerable  number  in  one's 
private  room;  especially  on  the  part  of  men  who  are 
seeking  to  establish  themselves  and  ai-e  unable  to  get 
a  respectable  housekeeper,  because  of  the  stain  on  the 
reputation  that  might  attach. 

6978.  In  the  case  of  a  poor  man,  is  it  your  experience 
that  he  must  have,  if  he  has  childi-en,  some  woman  when 
his  wife  has  left  him  to  look  after  the  house,  and  in 
that  case  is  there  very  apt  to  be  estabhshed  immoral 
relations  ? — Unless  he  has  a  daughter  over  13  or  14,  I 
think  it  is  almost  essential ;  and  often  if  he  does  not 
get  such  a  woman,  it  results  in  his  finding  himself  in 
difficulties  with  the  societies  who  protect  children. 

6979.  Then  suppose  you  have  the  case  of  the  wife 
whose  husband  has  left  her  with  young  children  and 
there  is  adultery  on  his  part  and  also  desertion,  but 
she  cannot  get  divorce  from  lack  of  funds.  In  that 
case  is  she  exposed  to  great  temptation  ? — Undoubtedly 
— I  think  she  is. 

6980.  A  wife  and  yet  in  the  position  of  an  tmmari'ied 
woman  and  unable  to  marry? — I  think  of  necessity 
that  is  so.  I  cannot  say  I  have  very  much  evidence 
before  me  in  court  as  to  the  degree  of  temptation, 
but  of  course  one  knows  such  women  are  placed  in 
dire  straits,  and  it  is  a  question  between  the  workhouse 
and  a  wanton  life,  or  something  of  the  kind  if  they 
cannot  get  work. 

6981.  "We  have  had  a  difference  of  opinion  as  to 
whether  there  are  a  substantial  number  of  such  cases  ; 
evei'ybody  admits  there  are  some.  Do  you  think  there 
are  a  substantial  number  of  poor  people  who  would  go 
for  a  divorce  and  are  entitled  to  have  it  but  for  the 
lack  of  funds  ? — It  is  a  mere  guess,  but  I  suppose  that, 
in  the  course  of  the  year,  there  may  be  10  or  20  in  a 
place  with  the  population  of  Leeds — half  a  million. 
I  am  judging  by  the  complaints  made ;  scores  of  people 
come  into  one's  room  every  morning  and  tell  the  story 
of  their  lives  without  wanting  any  particular  advice, 
and  I  am  judging  from  that. 

6982.  Have  you  formed  any  opinion  as  to  what 
should  be  considered  a  poor  person  ? — I  should  have 
thought,  for  the  ptupose  of  free  divorce,  a  person  who 
could  satisfy  the  court  that  he  or  she  was  not  worth 
lOOL  I  only  judge  from  what  I  am  told  as  to  the 
costs  of  divorce  proceedings.  I  think  such  costs  are 
assessed  at  an  amount  which  would  otherwise  exclude 
the  remedy. 

6983.  "Would  you  fix  it  by  amount  of  capital  or 
wages  ? — My  idea  was  to  fix  it  by  the  amount  of  capital. 
I  understand  that  was  the  method  adopted  in  cases  of 
suing  111  forma  pauperis. 

6984.  We  have  had  it  suggested  that  if  it  is  by 
wages  it  might  be  a  limit  of,  say,  41.  ? — 41.  per  week. 

6985.  Yes.  Does  that  seem  to  you  high,  or  what  ? 
— Well,  I  find  it  so  vei-y  difficult  to  ascertain  what  the 
wages  are.  It  all  depends  which  side  people  are  on  as 
to  what  they  represent  their  wages  to  be.  If  the  wife 
is  seeking  a  separation  order,  the  husband  generally 
represents  that  his  wages  are  very  inadequate. 

6986.  Now,  if  there  is  to  be  any  change  in  the  way 
of  conferring  JTirisdiction  on  local  courts,  what  do  you 


say  as  to  the  local  coui-ts  ? — That  is  on  the  assumption 
that  the  cases  should  be  tried  in  the  local  courts  ? 

6987.  Yes  ? — Well,  I  i-ertainly  say  it  should  not  he 
the  police  couits,  and  there  is  only  one  other  local 
court.  But  that  is  making  the  wide  assumption  that 
they  should  be  tried  there. 

6988.  Then,  if  it  is  not  the  police  court,  what  about 
the  stipendiary  magistrates,  or  the  county  comt  ? — I 
was  including  the  stipendiary  magistrates  in  the  police 
courts. 

6989.  And  that  would  reduce  you  to  the  county 
court  ? — Yes. 

6990.  Do  you  see  any  reason  why  the  county  court 
should  not  have  jurisdiction  in  divorce  ? — I  think  it  is 
a  very  serious  step  to  bring  about — a  devolution  of  that 
kind.  Besides,  I  think  there  are  strong  reasons  for 
retaining  the  jiu-isdiction  solely  in  the  High  Oourtr, 
subject  to  a  scheme  to  enable  the  poor  to  obtain  relief 
there.  I  think  those  who  have  special  training  in  the 
law  of  divorce  and  have  had  long  expei'ience  of  its 
intricacies  and  practice  should  alone  dispose  of  matters, 
I  mean  finally  dispose  of  matters,  of  that  kind. 

6991.  I  see  you  indicate  that,  if  the  comity  courts 
had  jurisdiction,  there  would  be  a  want  of  uniformity 
in  decisions.  Do  you  attach  importance  to  that  ? — I 
attach  the  greatest  importance  to  that.  In  one  court 
it  might  be  very  easy  to  get  divorce,  and  in  another 
extremely  difficult,  and  people  would  soon  find  out  the 
courts  in  which  it  would  be  discreet  to  file  a  petition. 

6992.  But  such  questions  are  just  questions  of  fact, 
are  they  not  ? — But  they  are  extremely  difficult  ques- 
tions of  faxjt,  and,  indeed,  I  do  not  see  how  you  can 
distinguish  fact  from  law,  because  so  much  depends  on 
the  practice  as  laid  down  by  the  judges  in  the  Divorce 
Court  during  the  last  5(J  years.  A  common  case  would 
be,  a  vpife  would  claim  relief,  and  the  husband  would 
say,  "  But  you  have  been  guilty  of  misconduct,"  and 
she  would  say,  "  Yes,  but  it  is  my  husband's  fault  that 
"  I  have  been  led  into  this."  "Well,  I  say  that  raises 
an  extremely  difficult  question,  and,  from  experience, 
I  know  how  difficult  it  is  for  those  who  are  not 
familiar  with  that  class  of  case.  We  read,  with  the 
greatest  care,  the  judgments  before  us.  There  is  one 
that  Lord  Gorell  will  remember — Bui-don  v.  Burden; 
and  we  act  on  those  judgments  as  well  as  we  can,  but 
it  is  not  at  all  easy. 

6993.  And  often  the  difficulty  is,  what  is  the  legal 
inference  from  the  facts  ? — Yes,  and  my  suggestion 
woidd  be  that  the  county  courts  should  find  certain 
issues  of  fact — if  there  is  to  be  any  alteration — and 
the  judges  of  the  High  Com-t  pronounce  upon  the 
findings. 

6994.  By  either  going  on  circuit  or  in  London  ?— 
Well,  if  by  affidavit,  which  would  only  cost  a  few 
.shillings,  the  petitioner  could  satisfy  the  Registrar  of 
the  Divorce  Court  that  there  was  prima  facie  ground 
for  assistance,  establishing  further  the  fact  of  poverty, 
I  would  suggest  that  then  the  Registrar  shoidd  have 
power  to  direct  the  pleadings  in  the  matter  to  proceed 
in  the  local  district  registry  without  fees ;  that  is  to 
say,  that  the  petition  should  be  filed  there,  the 
citation  being  served  and  the  interlocutory  proceedings 
continuing  in  the  district  registry  without  fee;  and 
that  then.,  when  the  pleadings  were  complete,  that  the 
file  shoulil  be  submitted  to  the  judge  of  the  Divorce 
Com-t,  and  that  he  should  then  say  aye  or  no.  whether 
the  case  should  go  to  the  county  court ;  and,  if  he 
thought  it  was  a  case  for  the  county  court,  that  then 
he  should  define  the  issues  for  the  county  court  judge 
to  find,  and  afterwards  when  he  got  those  issues  found, 
he  could  say  if  it  was  a  proper  case  for  a  divorce.  To 
my  mind,  that  would  keep  the  control  where  it  should  be. 

_  6995.  Then,  in  that  case,  you  would  only  have  the 
evidence  led  in  the  county  court  where  the  judge  of 
the  High  Court  thought  suitable  ?— Yes,  and  I  say  that 
because  I  am  satisfied  that,  in  nine  cases  out  of  ten,  the 
cases  would  be  undefended,  and  it  would  appear,  on  the 
pleadings,  before  the  High  Court  judge  that  it  would 
be  an  undefended  case. 

6996.  Would  not  the  great  objection  be,  that  the 
judge  of  the  High  Court  would  not  see  the  witnesses  ? 
— It  would,  but  I  suppose  the  judge  in  the  High  Court 
would  decide  on  the  facts  as  found  in  the  com-t  below. 
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and  I  think  this  scheme  woiild  be  a  check  on  the  want 
of  uniformity. 

6997.  He  covild  decide  the  issue  of  fact?— The 
county  court  judge  would  find  whether  A.  had  com- 
mitted misconduct  with  B.,  and  find  whether  it  was 
condoned  or  conduced  to,  and  on  those  findings  it 
would  be  better  for  the  High  Com-t  judge  to  say  what 
should  happen,  and  I  should  think  there  would  be  very 
slight  difficulty  in  his  doing  so. 

6998.  But  in  the  ordinary  case  that  would  be  to 
give  the  judgnient  to  the  county  court  judge  except 
where  there  was  any  great  difficulty  of  law? — And 
rightly  so,  in  the  undefended  cases,  which  I  take  it 
would  be  far  the  most  numerous.  They  would  simply 
come  before  him  on  questions  of  fact,  and  it  would  be 
like  sending  issues  to  be  found  by  a  referee. 

6999.  In  what  proportion  do  you  have  the  parties 
acting,  and  in  what  proportion  do  solicitors  appear 
before  you  ? — Well,  in  very  many  cases  thei-e  is  a  solicitor 
on  one  side  only,  and  that  is  one  of  the  great  difficulties 
of  working  an  Act  of  this  kind.  One  of  the  parties  is 
represented  by  a  solicitor  of  skill  and  experience,  while 
the  other  party  has  no  knowledge  of  the  nature  of 
the  issue,  and  therefore  does  not  know  what  kind  of 
evidence  to  bring  fonvard.  In  these  cases  under  the 
Summary  Jurisdiction  (Married  Women's)  Act  we  have 
constantly  to  consider  whether  a  man  has  been  guilty 
of  adultei-y  without  his  knowing  anything  about  the 
case.  He  is  not  cited,  and  cannot  be  cited,  and  we 
have  to  decide  aye  or  no  whether  he  has  committed 
adultery,  while  all  he  knows  about  it  may  be  from 
some  of  his  friends  who  were  sitting  in  the  gallery 
listening  to  his  condemnation.  We  have  no  power  to 
bring  him  before  us  unless  the  solicitor  calls  him. 

7000.  Then  you  think  both  parties  should  be  repre- 
sented by  solicitor  or  counsel  ? — ^I  had  not  thought  of 
it  from  that  point  of  view,  but  I  should  say  offhand, 
yes,  for  the  purpose  of  bringing  out  the  facts. 

7001.  If  the  county  courts  obtained  jurisdiction 
woiild  it  be  veiy  important  from  your  point  of  view  to 
have,  as  we  do  in  Scotland,  sohcitors  appointed  to  act 
on  both  sides  wliere  the  parties  are  poor  ? — Undoubtedly 
I  think  so. 

7002.  We  have  them  tried  in  Edinburgh,  and  in 
every  case  we  have  counsel  and  solicitors  on  both  sides. 
Do  you  think  that  very  conducive  to  a  just  result  ? — 
Undoubtedly,  and  it  would  be  an  infinite  saving  of  time 
and  labour  for  the  learned  judge  in  the  county  court. 

7003.  Then  you  refer  to  the  question  of  the  difficulty 
in  recovering  the  arrears  of  ahmony.  Will  you  explain 
that  ? — It  is  partly  with  regard  to  the  time.  A  grave 
defect  in  the  Act,  I  think,  is  that  a  wife  cannot  recover 
what  is  granted  to  her  for  a  calendar  month  after  the 
making  of  the  order.  That  is  to  say,  by  hypothesis  she 
is  deserted,  and  by  hypothesis  she  has  to  support  her 
children,  if  she  has  the  custody  of  them,  and  yet  for  a 
calendar  month  she  cannot  move  a  hand-stir  to  recover 
what  she  is  entitled  to.  The  man  scoils  at  the  idea  of 
making  any  payment,  and  after  three  weeks  or  so  says, 
"  I  am  off,"  and  he  is  indeed  off,  and  has  to  be  brought 
back  at  the  public  expense,  if  at  all. 

7004.  What  remedy  would  you  suggest  for  that  ? — 
I  would  suggest  making  the  order  enforceable  from 
the  moment  it  is  made — operative  at  once.  She  often 
cannot  even  borrow  enough  from  her  friends  to  enable 


her  to  subsist  during  the  months  she  has  to  live  where 
and  how  she  may  without  her  husband.  Before  the 
Act  came  into  operation  the  usual  procedure  was  for 
her  to  go  to  the  guardians  and  get  relief,  and  they 
applied  under  the  Poor  Law  Amendment  Act  of  1867 
for  an  order  for  maintenance  ;  but  now  they  say, 
naturally,  "  This  is  a  case  for  the  magistrate  ;  you  must 
"  go  to  him,"  and  she  goes,  with  the  result  that  it  is 
generally  five  weeks  before  she  can  put  the  order  into 
force  :  before  she  gets  any  payment. 

7005.  Just  two  suggestions.  It  has  been  suggest od 
that  there  are  many  oases  where  separation  orders  are 
granted  when  all  that  is  wanted  is  a  maintenance 
order.  What  do  you  say  to  that  ? — I  should  say  in  a 
very  large  number  of  cases,  and  in  most  cases,  it  is  a 
separation  order  that  is  granted.  But,  at  the  same 
time,  I  think  a  great  confusion  has  aidsen  through 
the  word  "  separation"  being  applied  in  cases  of  mere 
maintenance  orders  such  as  were  obtained  under  the 
Poor  Law  Amendment  Act,  and  the  Matrimonial 
Causes  (Amendment)  Act  of  1886 — mere  maintenance 
orders,  not  separation.  That  is  in  effect :  Ton  are 
living  apart  from  your  wife,  but  you  must  keep  her. 

7006.  Is  it  not  a  fact  that  imder  the  1895  Act 
separation  orders  are  granted,  and  that  it  is  found 
after  a  few  days  people  come  together  again  ?  — 
Constantly. 

7007.  Seeming  to  show  that  no  separation  should 
have  been  granted  ? — It  is  very  frequent  in  Leeds  for 
women  to  apply  who  have  already  had  three  separation 
orders. 

7008.  Does  that  point  to  this,  that  no  separation 
order  should  have  been  granted,  but  only  a  maintenance 
order? — Well,  we  have  granted  a  maintenance  order 
if  the  wife's  safety  is  not  in  jeopardy.  If  there  is 
physical  disabiUty,  or  she  is  in  jeopardy,  then  we 
think  it  right  to  grant  a  separation  order.  We  under- 
stand that  to  be  in  accordance  with  the  decision  in 
Harriman  v.  Harriman.  We  understand  that  we  act 
without  jurisdiction  if  we  give  a  separation  order 

7009.  (Chairman.)  That  I  think  is  not  the  decision. 
Ton  still  have  discretion  to  do  it,  but  the  point  that 
was  made  long  ago  was  that  the  magistrates  in  cases 
where  it  was  not  necessary  to  give  separation,  should 
only  give  maintenance,  but  they  filled  up  the  whole 
order.  Those  who  have  done  that  have  watched  it 
since  ? — It  was  stated  in  some  of  the  books  that  there 
was  no  power  to  grant  a  maintenance  order  without  a 
separation  order,  and  that  led  to  a  large  number  of 
separation  orders  being  made  unnecessarily. 

7010.  (Lord  Outhrie.)  Tour  view  is  that  the  separa- 
tion order  should  be  granted  only  in  cases  of  cruelty, 
not  desertion  ? — That  is  my  view. 

7011.  Then  what  about  the  orders  for  separation 
being  made  temporary? — I  think  that  would  cause 
endless  work  to  the  court,  and  would  not  have  any 
corresponding  advantage,  seeing  that  the  average  time 
they  live  apart  is  so  short.  The  whole  period  of 
separation  is  often  only  three  weeks.  And  it  is  for 
this  reason  that  the  woman  is  thrown  back  upon  the 
man.  She  cannot,  during  that  period,  enforce  help 
from  her  husband,  so  she  says:  "Are  you  going  to 
take  me  back  ?  "  and  he  says  "  Yes,"  because  he  knows 
the  order  then  goes  by  the  board.  (The  following  is  the 
table  referred  to  and  handed  in  by  the  witness). 


City  of  Leeds. 

Summary  Jurisdiction  (Married  Women)  Act,  1895. 

Betumfor  each  year  from  1896  to  1909,  extracted  from  the  Chief  Constable's  statistics  (published  annually). 


Particulars. 

1896. 

1897. 

1898. 

1899. 

1900. 

1901. 

1902. 

1903. 

1904. 

1905. 

1906. 

1907. 

1908. 

1909. 

Ifumber  of  summonses 
issued  on  appUoations 
for  orders. 

Number  of  orders  made    - 

197 

142 

242 
184 

217 
163 

241 

200 

289 
221 

349 
264 

398 
318 

444 
344 

424 
324 

422 
338 

431 
329 

339 

268 

375 
315 

354 

288 

In  addition  to  the  above,  the  Licensing  Act,  1902,  enables  the  court  to  make  orders  on  the  ground  of  habitual 
drunkenness.  That  Act  came  into  operation  on  1st  January  1903.  Under  the  provisions  of  that  Act  29 
apphcations  have  been  made,  and  16  orders  have  been  granted  (up  to  31st  December  1909). 
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7012.  {Sir  George  White.)  Tou  have  formed  very- 
strong  vievrs  apparently  vdth  regard  to  the  question  of 
alimony.  Are  you  of  opinion  that  the  arrears  should 
be  wiped  off  by  imprisonment? — Well,  I  think  tho 
woman  would  be  no  better  off  if  they  were  not  wiped 
off.  She  would  never  get  them.  If  a  man  wiU  suffer 
a  month's  impi-isonment  for  a  pound  or  so,  the  mere 
leaving  the  debt  valid  would  be  no  use  to  the  wife, 
she  would  never  get  the  money. 

7013.  Then  your  alteration  would  be  simply  that 
the  wife  should  come  into  the  payment  at  once  ? — She 
should  be  able  to  enforce  her  order  after  the  first  week 
by  taking  out  a  warrant,  and  by  having  the  man  arrested 
and  dealt  with. 

7014.  You  say  you  have  had  from  2,000  to  3,000 
cases  in  your  court.  I  do  not  know  how  many  years 
that  is  in  ? — Since  the  Act  came  into  operation  in 
1895. 

7015.  Then  you  are  of  opinion  that  whilst  the 
county  court  is  not  a  proper  court  to  have  jm-isdiction 
for  this  purpose,  still  it  is  desirable  that  the  working 
classes,  who  are  prevented  from  getting  divorce  solely 
by  reason  of  expense,  should  be  able  to  obtain  it.  In 
what  way  is  the  difficulty  met  if  you  do  not  take  such 
a  course  as  the  county  court  being  empowered  ? — 
1  think  it  has  been  met  in.  Scotland  so  far  as  I  know. 
I  speak  entirely  from  rumour. 

7016.  Tes,  we  have  had  very  interesting  evidence 
about  Scotland,  but  do  you  think  that  would  be  apph- 
cable  to  England — to  have  a  poor  man's  roll  and  a  poor 
man's  agent  in  all  the  districts  of  England  ? — Well, 
a  poor  man  can  be  defended  free,  which  he  could  not  be 
10  years  ago,  and  I  shoidd  have  thought  if  money  can 
be  found  to  defend  a  man,  money  could  be  found  to 
defend  a  woman's  honotir.  I  do  not  see  any  objection 
to  the  State  finding  money  in  such  circumstances. 

7017.  I  want  to  know  whether  you  think  such 
a  system  should  be  adopted  in  England  ? — I  should 
think  so,  but  I  am  afraid  my  opinion  is  of  very  little 
value.  1  only  look  at  it  from  one  point  of  view,  which 
is,  of  necessity,  a  narrow  one. 

7018.  Of  course  you  have  police  court  missioners 
attached  to  youi-  coui-t  ? — We  had  till  the  Probation 
of  Offenders  Act,  and  now  we  have  probation  officers ; 
the  pohce  court  missioner  was  appointed  probation 
officer  under  the  Act. 

7019.  Do  you  find  they  can  often  bring  parties 
together  ? — Undoubtedly.  It  would  be  almost  impos- 
sible to  work  the  police  court  without  them  so  far  as 
I  can  see. 

7020.  {The  Earl  of  Derby,)  1  want  to  ask  you  the 
same  questions  as  I  asked  the  last  witness.  You  have 
disposed  of  between  some  2,000  and  3,000  separation 
order  oases  ? — Yes. 

7021.  Assuming  they  had  grounds  for  divorce,  and 
that  the  cost  of  a  divorce  is  between  40L  and  55Z.,  how 
many  do  you  think  of  those  could  have  afforded  such 
a  sum  for  a  divorce  ? — The  apphcation  you  see  is 
always  made  by  the  wife,  and  she  very  rarely  has  any 
money  at  all. 

7022.  But  where  she  would  be  able  to  get  security 
from  the  husband  ?  —  In  how  many  cases  would  a 
husband  be  in  a  position  to  give  security  ? 

7023.  Yes  ? — At  the  most  one  case  in  20,  or  probably 
only  one  in  50  is  nearer  the  mark. 

7024.  Then  the  rest  of  the  cases,  still  supposing 
there  were  grounds  for  divorce,  would  have  been 
debarred  from  obtaining  divorce  on  the  ground  of 
expense  ? — Undoubtedly. 

7025.  You  said  you  did  not  think  in  many  of  those 
cases  it  would  have  been  possible  for  a  woman  to  get 
a  divorce  on  the  ground  that  her  husband  had  not 
deserted  her  for  two  years  ? — Yes. 

7026.  But  I  think  you  must  have  forgotten  that 
a  woman  can  get  a  divorce  for  adultery  coupled  with 
cruelty  ? — Oh,  yes  ;  I  was  only  deaUng  with  one  parti- 
cular class  of  cases.  No  doubt  she  could  obtain  a 
divorce  on  the  ground  of  cruelty,  but  what  I  meant 
to  say  was  that,  in  the  cases  where  the  woman  charges 
her  husband  with  cruelty,  we  do  not  go  into  the 
question  of  adultery,  and  if  it  is  mentioned  we 
generally  say  "  If  you  have  established  cruelty,  why 
"  need  you  say  anything  more  ?  " 


7027.  But  that  was  not  exactly  what  you  said. 
You  said  they  would  not  be  able  to  get  a  divorce 
because  the  husband  would  not  have  deserted,  his  wife 
for  two  years  ? — I  had  in  my  mind  then  only  the 
particular  class  of  cases  based  upon  desertion.  The 
correction  which  your  Lordship  has  been  good  enough 
to  make,  puts  the  matter  on  a  much  more  satisfactory- 
basis,  because  there  are,  probably,  a  large  number  of 
cases  where  there  is  adultery  coupled  with  cruelty, 
though  we  have  not  before  us  evidence  of  the  adultery. 

7028.  Can  you  give  us  the  proportion  that  cruelty 
bears  to  desertion  in  those  two  or  three  thousand 
oases  ? — I  am  afraid  I  cannot,  because  it  has  been  the 
common  practice,  rightly  or  -wrongly, 'to  prefer  two  or 
thi'ee  different  charges  in  one  summons,  and  it  is 
impossible,  therefore,  to  distinguish.  I  do  not  know 
whether  it  has  been  a  right  practice,  but  it  certainly 
has  been  the  practice  to  charge  cruelty  and  wilful 
neglect,  and  so  on. 

7029.  But  as  a  matter  of  fact,  you  say  half  these 
cases  where  the  ground  for  divorce  on  the  part  of  a 
woman  as  against  her  husband  would  be  adultery 
coupled  -with  cnielty — at  all  events,  you  say,  in  haff 
the  cases  one  of  those  grounds  would  be  cruelty.!' 
—Yes. 

7030.  Now  you  say  you  do  not  know  in  those 
cruelty  cases  how  many  have  adultery  coupled  -with 
the  cnielty  ? — No,  we  have  no  means  of  judging  that ; 
it  is  not  necessary  for  us  to  inquire. 

7031.  Do  you  find,  as  the  last  -vdtness  says,  that  it 
is  often  blurted  oiit,  or  that  it  comes  out,  that  the  man 
is  living  with  another  woman  ? — Yes,  undoubtedly  it 
is  constantly  stated,  and  it  is,  I  must  say,  as  constantly 
denied. 

7032.  But  out  of  2.000  or  3,000  cases  there  are 
many  cases  where  the  woman  would  be  able  to  charge 
and  prove  her  husband  guilty  of  cruelty  and  adultery, 
and  yet  she  cannot  get  a  divorce  on  the  ground  o-f 
expense  ? — I  certainly  believe  that  to  be  so  in  -vie-w 
of  the  cases  on  which  one  has  opportunity  to  form  a 
judgment — cases  of  alleged  adultery  or  cases  where  a 
woman  comes  to  seek  arrears  of  alimony,  and  the 
husband  says  :  "  Oh,  no,  you  have  committed  adultery, 
"  you  cannot  recover  it."  The  magistrate  may  then 
say,  "  If  she  has,  it  is  entirely  o-wing  to  your  miscon- 
"  duct  in  not  paying  the  alimony ;  you  have  left  her 
"  in  the  lurch  and  it  is  your  fault;"  but  we  cannot 
help  it  and  the  order  must  go  by  the  board.  I  should 
suggest,  if  I  had  any  power  to  alter  the  law,  that  it 
should  not  be  a  sufficient  answer,  that  the  wife  had 
committed  adultery  after  the  making  of  the  order, 
if  such  adultery  was  brought  about  entirely  by  the 
husband's  misconduct. 

7033.  Now,  you  said  you  were  opposed  to  temporaiy 
separation  orders,  because  people  came  together  again 
after  three  weeks,  I  think  you  said,  very  often  ? — Tes ; 
but  that  three  weeks  was  simply  in  relation  to  the 
month 

7034.  Oh,  yes  ;  I  did  not  mean  any  particular  time ; 
but  supposing  they  did  not  come  together,  and  at  the 
end  of  a  year  or  two  years  the  woman  made  application 
which  was  not  opposed,  or  that  the  husband  made 
application  which  was  not  opposed,  that  this  practi- 
cally permanent  separation  should  become  a  divorce  ? 
— That  opens  up  a  very  wide  question  of  public  pohcy 
on  which  I  think  my  opinion  is  not  of  the  smallest 
value ;  but  I  should  say  the  great  danger  lurking  in  a 
suggestion  of  that  kind  would  be,  that  it  is  so  difScnlt 
to  ascertain  if  there  is  any  collusion^how  the  sever- 
ance had  come  about,  or  what  had  happened  in  the 
meantime. 

7035.  From  the  public  point  of  view,  do  you  think 
there  is  any  great  advantage  in  keeping  two  people 
permanently  separated  and  yet  man-ied,  rather  than  if 
they  are  never  coming  together  again,  letting  them 
get  their  freedom,  and  perhaps  each  maxry  happily  ?— 
I  think  it  would  be  very  harmful  for  it  to  be  kno-wn  that 
a  -wife  could  go  and  live  -with  another  man  and  the 
man  with  another  woman,  and  after  two  years  the 
pair  could  come  and  say,  "  We  want  a  divorce,"  iu 
circumstances  which  would  make  it  impossible  for  the 
magistrate  to  know  anything  about  what  had  taken 
place  unless  the  parties  chose  to  teU  him. 
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7036.  One  other  question  as  to  your  opinion.  Are 
you  in  favour  of  putting  men  and  women  on  terms  of 
equality  -with  regard  to  obtaining  divorce,  say,  for 
adultery  P — That  is  a  more  difficult  question  even  than 
the  last  one.  Of  coui-se,  the  chai-acter  of  my  experience 
hardly  qualifies  me  to  express  any  general  opinion  on  a 
Bubject  of  that  kind,  though  I  think  the  law  should 
not  be  rendered  more  elastic  except  for  very  grave 
reasons ;  I  should,  if  necessary,  be  prepared  to  submit 
considerations  against  the  proposals,  and  I  should  also 
be  prepared  to  maintain  that,  if  there  is  to  be  relaxation, 
it  ought  to  be  not  only  on  the  grounds  your  Lordship 
suggests,  but  on  other  groimds,  such  as  long  imprison- 
ment, for  instance.  Tou  mean  on  the  ground  of 
misconduct  only  ? 

7037.  On  the  ground  of  adultery  only.  Are  you 
prepared  to  see  men  and  women  put  on  terms  of 
equality — as  a  matter  of  opinion  ?  Perhaps  you  would 
rather  not  express  yoiu-  opinion  ? — If  I  may  limit  my 
answer  by  saying  I  am  only  forming  my  opinion  on 
the  materials  before  me  which  may  lead  to  a  wrong 
view  if  applied  to  the  country  at  large,  I  should  say 
this,  that  my  experience  is  that  there  is  no  demand  for 
divorce  on  the  ground  of  a  single  act  of  adultery,  and 
that  the  wife  is  only  too  anxious  to  get  the  man  back 
again.  Wives  come  to  me  and  say  the  husband  is 
living  with  another  woman  :  "  What  am  I  to  do  ?  " 
At  her  request  I  send  for  him  or  do  something  to  try 
and  get  him  back.  She  never  says,  "  Oh,  can  I  get 
"  a  divorce  ?  ". 

7038.  The  inference  is  that  she  would  very  rarely 
use  it  ? — Yes,  in  that  particular  class. 

7039.  But  are  you  prepared  to  give  her  the  power  ? 
— I  would  not  be  prepared  to  make  a  radical  alteration 
of  that  kind  unless  I  thought  she  wanted  the  power. 
Moreover,  the  opportimities  for  collusion  would  be  so 
easy  if  it  were  known  that  a  wife  could  get  a  divorce 
on  that  ground  only;  it  would  enable  her  to  get  a 
divorce  at  her  pleasure.  All  the  husband  would  have 
to  do  would  be  to  walk  into  the  street,  followed  by  a 
private  detective,  speak  to  a  woman,  and  go  with  the 
woman  to  a  house  of  ill  fame,  stay  an  houi-  there, 
and  come  out.  The  case  would,  then,  be  complete, 
though  there  might,  ia  very  tmth,  be  no  ground  for 
divorce. 

7040.  Well,  the  reverse  of  that  case  might  exist  at 
the  present  moment.  A  man  might  make  such  an 
arrangement  with  the  wife  ? — But  the  wife  would  be 
exposing  herseM  to  much  greater  indignity  and  danger. 
It  would  not  be  so  serious  for  him  as  for  her. 

7041.  Well,  I  will  not  press  it  as  it  is  only  a  matter 
of  impression.  Tou  consider  where  the  inference  is 
that  the  husband  has  deserted  his  wife  with  no  intention 
of  returning,  that  that  should  be  a  ground  for  divorce  ? 
— If  one  made  any  alteration  in  the  law  of  divorce  at 
all,  I  should  certainly  make  that  a  ground  for  divorce. 

7042.  [The  Archbishop  of  York.)  Tou  said  in  your 
proof,  I  think,  that  you  thought  it  v/as  very  doubtful 
whether  adultery  was  in  any  way  attributable  to  the 
granting  of  separation  orders.  Would  you  say  the 
class  you  had  to  deal  with  mainly  with  regard  to  these 
separation  orders  was  a  class  in  which  matrimonial 
obligations  were  very  lightly  regarded  ? — I  fear  that 
strikes  at  the  root  of  the  evU.  I  think  we  are  dis- 
cussing rather  the  fringe  of  a  great  problem,  not  the 
problem  itself.  I  judge  of  that  not  only  on  what  I  hear 
in  separation  order  cases,  but  also  by  the  disclosures 
in  affiliation  cases.  I  have  heard  more  than  1,000  of 
those  applications,  and  have  granted  orders  in  scores 
of  cases  to  girls  between  16  and  18 ;  but  instead  of 
applying,  in  scores  of  cases  the  parties  have  got  mamed, 
and  in  a  loveless  marriage  like  that  there  can  only 
ensue  what  follows  ia  these  oases,  namely,  an  application 
for  a  separation  order. 

7043.  The  Chairman  suggests  I  should  ask  you  if 
you  have  any  remedy  to  suggest  for  that  particular 
difficulty  ? — I  should  have  thought  it  might  be  possible 
to  prohibit  the  marriage  of  children  of  18  or  19.  I 
will  take  the  last  three  cases  I  have  tried,  because  they 
are  not,  and  cannot  have  been,  selected.  One  was  an 
affiliation  case,  in  which  the  girl  was  only  16  years  a..nd 
3  months  old  ;  and  the  second  case  was  an  application 
for  separation  where  the  wife  was  18,  and  the  husband 


18 ;  and  the  third  case  was  for  an-ears  of  alimony 
where  the  woman  was  23,  and  she  had  already  had 
three  separation  orders.  I  mention  this  because  those 
are  the  last'  three  cases  before  me,  and  have  not  been 
selected. 

7044.  Would  you  say  a  great  deal  of  the  matri- 
monial discomfort  which  brings  persons  into  your 
court  is  due  to  these  early  indiscreet  and  thoughtless 
mamages  ? — I  believe  that  to  be  the  main  factor  in  the 
situation. 

7045.  Tou  would  say,  would  you  not,  that  in  a 
great  many  cases  they  settle  do^vn  and  forgive  one 
another  a  good  deal  of  mutual  miscondv.ct  .P — 
Undoubtedly,  but  still  I  know  many  cases  where, 
though  they  settled  down,  the  pair  never  had  the 
mutual  regai'd  for  each  other  which  is  supposed  to  be 
necessary  to  the  formation  of  the  contract  of  marriage. 
They,  not  infrequently,  qiiarrel  and  separate  within 
three  days,  and  are  with  their  respective  parents  within 
a  week  of  the  ceremony. 

7046.  And  they  come  together  again  P — Sometimes. 

7047.  At  different  intervals  P — At  varying  intervals. 
The  wife  will  come  for  a  separation  order  when  she  is 
hard  pressed  and  cannot  support  herself. 

7408.  But  when  they  come  for  a  separation  order, 
and  you  grant  it,  is  it  youi-  experience  that  in  any  large 
number  of  cases  they  resume  cohabitation  ? — Tes, 
undoubtedly. 

7409.  So  what  you  say  is  that  in  a  very  large 
number  of  cases  if  they  had  been  able  to  obtain  div  orce 
their  married  hfe  and  their  home  would  have  been 
broken  up  finally,  whereas  they  might  but  for  having 
obtained  a  divorce  have  resumed  cohabitation  P — 
Possibly,  but  I  do  not  think  the  difficulty  as  to  divorce 
arises  so  much  with  regard  to  the  parties  themselves 
as  with  regard  to  the  children.  That  is  the  crax  of 
the  whole  matter  so  far  as  separation  is  concerned : 
how  to  deal  with  the  children  if  there  is  any  alteration 
in  the  law  with  regard  to  divorce. 

7050.  But  is  it  not  your  experience,  in  a  large 
number  of  instances,  the  wife,  in  spite  of  what  her 
husband  may  have  done,  wants  him  back  again  P — 
Undoubtedly.  If  a  man  is  kindly  and  generous  in  his 
better  moments  they  will  forgive  anything.  I  have 
known  wives  go  to  the  door  of  a  brothel  for  their 
husbands  who  have  been  there  a  week  or  a  fortnight 
at  the  time,  and  have  been  delighted  to  get  them 
back. 

7051.  And  would  not  you  find  that  the  men  began 
to  get  a  desire  for  the  wife  and  children  in  spite  of 
what  they  are  doing  ? — It  is  very  curious,  but  according 
to  the  accounts  of  their  wives,  I  have  often  found  that 
adulterous  husband  are  kindly  men,  though  of  the 
most  dissolute  type,  and  the  women  would  forgive 
anything  biit  direct  cruelty  to  themselves.  A  cruel 
word  is  far  more  to  a  woman  than  the  most  flagrant 
case  of  misconduct. 

7052.  Then  in  a  great  many  cases  of  separation 
orders  at  present  it  is  an  episode  rather  in  their 
married  life  than  a  tennination  of  it  ? — Certainly.  The 
last  remark  I  heard  made  by  a  woman  who  had  applied 
for  arrears  of  alimony  was — her  husband  had  spent 
five  months  of  the  last  twelve  in  gaol  on  similar 
applications — she  said,  "  What  good  are  these  months 
"  to  me,  sir?  " 

7053.  Would  your  experience  show  that  in  a  very 
few  cases  where  application  is  made  to  enforce  an 
order,  the  objection  of  the  adulteiy  of  the  wife  is 
alleged  by  the  husband  P — An  appHcation  to  enforce 
the  arrears  of  alimony  P 

7054.  Tes — that  it  is  very  rare  that  the  adultery  of 
the  wife  is  alleged  in  those  cases  ? — Tes,  I  think  it  is 
not  often  that  it  is  alleged.  Of  course  it  is  fatal  if  it 
is  proved. 

7055.  With  regard  to  the  hard  cases,  is  it  not  your 
experience  in  Leeds,  where  you  have  considerable 
experience  with  the  class  you  are  speaking  of,  that 
working  men  with  wonderful  readiness  find  relations 
and  neighbours  to  keep  house  for  them,  if  anything 
has  happened  to  the  wife,  without  immoral  relations  ? 
— I  think  it  is  so  in  many  cases,  but,  if  a  man  chances 
to  have  no  relation  in  Leeds,  he  is  in  an  extremely 
difficult  position,   because  it   is    so   difficult   to  get  a 
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respectable  woman  to  accept  the  situation,  in  conae- 
quence  of  what  is  sure  to  he  said  by  the  neighbours, 
and  so  on. 

7056.  In  your  long  experience  of  these  classes  in 
Leeds,  have  you  heard  any  general  allegations  as  to  the 
present  state  of  the  law  being  a  grievance  to  the  poor  ? 
— 1  have  never  heard  any  general  statements.  I  have 
only  heard  individual  persons  who  have  come  and 
complained,  no  doubt  with  some  bitterness,  that  they 
were  precluded,  and  I  have  been  asked  whether  there 
was  no  general  fund  at  their  disposal  to  enable  them 
to  get  a  divorce. 

7057.  With  regard  to  what  you  said  as  to  local 
tribimals,  you  were  asked  by  Lord  Guthrie  whether  in 
your  judgment  it  would  not  be  merely  a  question  of 
fact  for  these  tribunals  to  tiy.  Your  view  is  there 
would  be  a  great  deal  more  beside  fact  to  be  tried,  and 
a  great  deal  would  rest  on  the  discretion  of  the  judge  ? 
— I  think  it  is  a  strong  thing  to  say  that  the  judge  of 
the  Divorce  Oourt  is  only  trying  fact.  The  issues, 
generally  speaking,  are  very  difficult  questions  of  fact, 
and  so  mixed  up  with  law,  that  I  think  it  is  hardly 
fair  to  say  they  are  simply  questions  of  fact. 

7058.  And  if  there  were  extensions  of  ground  it 
might  be  more  difficult  ? — It  might  be  easier  if  desertion, 
for  instance,  were  made  a  ground. 

7059.  But  if  desertion  were  made  a  ground,  you 
have  said,  connivance  at  desertion  would  become  very 
common  ? — I  think  so. 

7060.  And  difficult  to  detect  ?— Tes. 

7061.  One  question  with  regard  to  the  form  of  the 
Act  of  1895.  Do  you  express  any  opinion  as  to  how 
to  change  the  present  provision  with  regard  to  the  wife 
leaving  her  husband  before  she  can  apply  ? — I  think  it 
is  a  great  hardship  she  has  to  leave  the  children  behind. 
If  she  leaves  with  every  circumstance  of  brutal 
violence,  turned  out  of  the  house  in  the  middle  of  the 
night  perhaps,  and  goes  to  the  magistrate  the  next 
morning,  and  he  says,  "  Tou  must  not  go  back  "  ;  she 
says,  "  The  baby  is  there  ;  what  am  I  to  do  ?  "  and  if 
she  cannot  make  provision  for  the  custody  of  the 
children,  she  says,  "  Well,  if  I  cannot  apply,  I  must 
"  go  back  and  be  beaten  again." 

7062.  And  you  would  be  in  favour  of  an  amendment 
with  regard  to  that  ? — Tes,  undoubtedly.  I  think  it 
ought  to  be  provided  that  in  cases  of  cruelty,  at  any 
rate,  there  should  be  no  necessity  for  her  to  leave  the 
house.  It  may  be  otherwise  in  a  case  of  wilful  neglect 
(because  the  neglect  alleged  is  generally  that  he  will 
not  find  her  food,  and  so  on,  and  she  has  to  leave 
him) ;  but  in  cases  of  cruelty  it  is  a  very  serious 
difficulty  that  she  has  to  leave  him  before  making  her 
application,  and  very  often  one  has  to  evade  the  Act 
of  Parliament,  and  say,  "  Is  the  house  in  your  name  ; 
"  if  it  is,  tell  him  to  go,"  and  if  he  wiU  not  go  away, 
we  hold  that  they  are  living  apart. 

7063.  With  regard  to  what  you  said  was  a  question 
of  pubhc  policy,  vrith  your  long  knowledge  of  the 
working  classes  of  Leeds,  would  you  say  that  your 
difficulty  about  any  extension  of  the  grounds  of  divorce 
was  due  to  the  fact  that  such  extension  might  seriously 
unsettle  the  married  life  of  a  large  number  of  respect- 
able working  people  ? — I  should  say  that  any  change 
that  might  have — as  a  change  of  that  kind  might — such 
far-reaching  effects  ought  not  to  be  undertaken  lightly, 
and  only  for  the  gravest  reasons. 

7064.  {Lord  Chitlirie.)  One  question  about  reporting. 
Are  sepai'ation  cases  reported  in  your  local  papers  ? — 
Not  that  I  am  aware  of  ;  not  in.  the  papers  that  I  see. 
Occasionally  remarks  of  the  parties  or  of  the  magis- 
trate are  reported,  but  not  details  at  all. 

7065.  {Sir  Lewis  Dibdin.)  I  gather  your  view  is  that 
of  the  very  large  number  of  separation  cases  that  come 
before  you,  it  would  not  be  accurate  to  say  they  are  all, 
or  nearly  aU,  cases  of  potential  divorce  ? — Oh,  no. 

7066.  Although  there  are  a  great  many  amongst 
them  that  might  be  divorce  cases  if  the  parties  could 
afford  it  ? — Largely  cases  of  idleness,  drunkenness,  and 
refusal  to  maintain  the  family. 

7067.  I  thought  you  said  there  would  be  perhaps 
10  or  20  cases  in  Leeds  in  the  year  where  poor  people 
if  they  could  get  divorce  would  go  for  it,  and  now  do  not 
do  so  P — That  is  an  outside  figure.     I  do  not  profess 


that  I  know  of  that  number  of  cases  myself,  but  I  know 
of  a  certain  number,  and  I  assume  there  must  be  some 
which  I  do  not  know  of. 

7068.  Of  course  it  is  a  mere  guess,  but  a  guess 
formed  on  a  certain  amount  of  experience  as  a  stipen- 
diary magistrate  ? — Tes. 

7069.  And  that  is  your  view — that  some  figure  hke 
that  is  coiTect  ? — I  should  say  so.  Most  people  in 
Leeds,  I  think,  would  come  to  see  the  magistrate  about 
it  if  the  occasion  arose,  and  certainly  nothing  like  that 
number  come.     I  should  say  5  or  10. 

7070.  Now  you  are,  in  the  first  instance,  against 
local  courts  for  divorce  ? — Well,  I  would  rather  say  I 
am  in  favoui-  of  the  High  Court  retaining  the  jui-isdiction. 

7071.  And  that  I  gather  is  on  the  view  that  it 
is  bad  for  the  commonwealth  that  divorce  should  be 
made  too  easy  'f — I  think  there  would  be  many  standards 
of  divorce. 

7072.  Have  you  considered  Mr.  Justice  Bargrave 
Deane's  suggestion.  I  need  not  repeat  it  because 
I  have  no  doubt  you  heard  me  ask  Mr.  XevUle? — 
Would  you  remind  me  of  it  ? 

7073.  His  suggestion  is  that  a  judge  of  the  Probate 
Court — either  one  of  the  present  staff,  or  an  additional 
judge  of  the  Probate  Division — should  go  down  from 
time  to  time  to  different  centres,  and  tiy local  cases? — 
I  should  say  if  a  High  Court  judge  would  consent  to  do 
it,  it  would  be  very  beneficial,  but  I  should  have 
thought  that  that  was  rather  a  question  of  machinery. 

7074.  But  if  the  machinery  could  be  an-anged  that 
would  have  the  effect  of  keeping  the  divorce  jurisdic- 
tion on  a  high  plane — proportionate  to  its  importance 
— and  preseiwe  uniformity  of  treatment  ? — I  think  it 
would  certainly  tend  to  preserve  uniformity  of  treatment 
which  1  regard  as  of  supreme  importance.  I  think  it 
is  very  important  for  the  people  themselves  to  know 
in  what  circumstances  they  may  reasonably  expect  to 
obtain  a  divorce,  and  not  be  in  doubt  as  to  whether 
they  are  likely  to  be  able  to  secui-e  it. 

7075.  And  it  would  seem  if  that  was  done  that 
divorce  was  a  much  more  important  matter  than  it 
would  if  a  man  could  go  to  the  nearest  county  court  ? — 
I  do  not  see  how  it  could  go  to  the  county  com't 
without  ample  power  of  appeal,  and  that  would  make 
it  as  expensive  as  going  to  the  High  Court. 

7076.  I  gather  from  your  experience  in  the  police 
court  in  these  cases,  you  think  for  the  ends  of  justice 
both  sides  shotdd  be  represented  ? — I  think  it  would  be 
very  desirable  if  they  coidd  be. 

7077.  Tou  find  it  difficult  even  in  cases  of  separation 
orders  ? — Certainly.  A  man  or  woman,  as  the  case 
may  be,  has  no  knowledge  of  the  necessary  evidence 
to  iDring  to  me,  the  issues  that  are  likely  to  be  raised. 

7078.  Would  not  that  difficulty  be  greatly  aggra- 
vated if  what  was  in  issue  was  not  only  separation,  but 
divorce  itself  ? — 1  think  it  would  be  impossible  to  con- 
duct such  cases  in  the  police  coui-t  either  with  or 
without  counsel — in  a  day's  work  in  the  police  court. 

7079.  Tou  have  told  us  you  are  against  making 
separation  orders  temporary  only.  Would  your  view 
be  that  the  present  practice  in  which  they  are  described 
as  permanent  would  be  more  accurate  in  calling  them 
indefinite  ?  I  mean  the  parties  can  put  an  end  to  the 
order  at  any  time  ? — Tes,  no  doubt  resumption  of 
cohabitation  ipso  facto  puts  an  end  to  it. 

7080.  Therefore  they  are  indefinite  rather  than 
permanent  ? — They  are  certainly  not  permanent  in 
Leeds.     They  are  very  transitory  in  Leeds. 

7081.  And  you  see  no  advantage  in  making  them 
temporary  for  a  stated  term  in  the  first  instance  ?— I 
am  afraid  not.  I  should  think  there  would  be  great 
difficulty  in  getting  the  two  parties  to  the  court  again. 
You  might  get  one,  but  it  is  very  difficult  to  get  them 
both  there  even  when  the  order  is  made. 

7082.  Tou  have  always  been  against  grantiag 
separation  orders  where  maintenance  only  was  required  ? 
— I  have  always  been  of  opinion  that  that  was  the 
construction  of  the  Act  of  Parliament,  but  many  who 
should  know  better  than  myseK  have  taken  the  other 
view.    Very  potent  reasons  were  urged  to  the  contrary. 

7083.  I  think  it  was  in  answer  to  a  question  by 
Lord  Derby  that  you  said  with  some  emphasis,  if  any 
alterations  in  the  law  of  divorce  were  necessary,  you 
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would  make    long-continued    desei-tion   a   ground  ? — 
Yes. 

7084.  Do  you  lay  emphasis  on  the  if.  In  other 
words,  are  you  or  not  in  favour  of  any  extension  of  the 
grounds  of  divorce  ? — As  an  abstract  question  of  ethics 
I  have  not  considered  the  matter.  I  do  not  know  that 
any  necessity  for  such  extension  has  been  disclosed 
so  far  as  the  persons  I  have  to  deal  with  it  are 
concerned. 

{Sir  Lewis  Dibdin.)  That  is  the  question  I  wanted 
to  get  at. 

7085.  {Mr.  Brierley.)  Is  it  the  practice  in  Leeds  for 
persons  not  of  the  class  which  most  of  the  separation 
orders  relate  to,  but  of  the  rather  better  class,  to 
resort  to  you  for  advice  ? — Tes,  it  is  ;  but  they  rarely 
come  to  the  coui-t. 

7086.  No,  not  in  open  court,  but  they  come  to  the 
police  court  ? — Undoubtedly ;  they  are  often  brought 
there  by  the  clergy  and  ministers  of  other  denominations. 

7087.  Do  you  find  there  are  many  husbands  who 
complain  to  you  of  their  lack  of  ability  to  obtain  divorce 
from  their  wives  ? — Not  many. 

7088.  "Would  the  5  or  10  cases  which  you  have 
referred  to  include  both  husbands  and  wives  P — I  think 
so. 

7089.  But  with  regard  to  the  husbands  ;  we  have 
had  a  good  deal  said  about  wives.  Is  it  not  your  ex- 
perience that  a  good  many  working-men  who  come  and 
tell  you  a  sad  story  about  then-  matrimonial  troubles 
and  you  find  they  are  unable  to  get  any  relief  from 
lack  of  means  ? — Undoubtedly  that  is  so,  and  it  makes 
such  an  impression  on  one's  mind  that  one  is  inclined 
to  go  wrong  on  figures,  and  if  I  had  not  reflected  I 
should  have  given  a  much  larger  figui-e  because  the 
individual  cases  impress  one. 

7090.  But  on  reflection  do  you  think  that  5  to 
10  is  a  reasonable  figui'e  ? — I  think  of  those  that  come 
to  me  it  is  so.     There  are  other  magistrates  in  Leeds. 

7091.  I  thought  perhaps  the  applications  were  made 
to  you  F — There  would  be  so  many  in  the  morning — 
generally  about  seventy  applications  are  disposed  of  in 
half-an-hour,  but  I  only  see  a  certain  section  of  them. 
If  the  application  were  such  as  I  have  mentioned  they 
would  come  to  me. 

7092.  But  it  would  not  be  known  until  the  man 
appeared  ? — Tes. 

7093.  {Sir  Lewis  Dibdin.)  Until  recently  you  have 
been  the  only  stipendary  magistrate  in  Leeds  ? — Tes, 
until  two  months  ago. 

7094.  {Mr.  Brierley.)  But  these  applications  for 
divorce  are  made  to  the  lay  magistrates  as  weU.P — 
Undoubtedly. 

7095.  Just  one  word  with  regard  to  the  enforcement 
of  these  orders.  Ton  say  you  think  they  ought  to  be 
enforced  immediately.  There  has  been  a  recommenda- 
tion of  a  Committee  sitting  on  the  Bastardy  Acts  that 
these  should  be  enforced  within  seven  days.  Would 
that  meet  your  view  ? — Certainly ;  I  rather  suggest  at 
the  end  of  the  first  week. 

7096.  Seven  days  from  the  order  ? — Tes.  I  would 
not,  perhaps,  let  there  be  execution  for  the  costs  at  the 
end  of  the  first  week. 

7097.  There  has  been  a  suggestion  whether  it  would 
be  advisable  to  have  the  power  to  attach  the  wages  of 
the  husband  by  giving  notice  to  the  employer  that  a 
certain  proportion  of  the  wages  should  be  paid  direct  to 
the  woman.  Do  you  thiofc  that  would  work  in  practice  ? 
—In  many  cases  I  am  afraid  it  would  be  rather  difficiilt 
to  enforce. 

7098.  Tour  expei-ience  is  that  a  good  many  of  these 
husbands  against  whom  the  separations  are  made  are 
in  casual  labour  ? — Tes. 

7099.  Porters  working  for  various  employers  or 
hawkers  ? — Tes. 

7100.  But  there  are  a  large  number  in  regular 
employment  ? — Tes. 

7101.  Do  you  think  it  desirable  some  power  should 
be  given  to  the  court  to  order  an  employer  to  pay  a 
certain  proportion  for  the  wife? — It  would  be  very 
desirable,  but  you  see  if  there  was  20s.  in  wages  one 
week  it  might  be  the  amount  would  fall  to  12s.  in  a 
holiday  week,  and  it  would  be  very  difficult  to  work 
in  practice. 
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7102.  He  would  know  beforehand,  would  he  not, 
that  these  wages  were  likely  to  be  short.'' — But  he 
would  not  provide  for  that. 

7103.  But  that  is  no  reason  why  the  children 
should  suffer.  However,  that  is  the  practice  in 
Scotland,  and  I  wondered  if  you  thought  it  would  work 
well  in  Leeds  ? — In  some  trades  I  think  it  would. 

7104.  I  did  not  suggest  tha^,  the  magistrate  should 
be  obliged  to  order  it,  but  that  in  proper  cases  he 
should  have  power  ? — If  you  left  it  in  that  way,  that 
there  was  a  discretion  in  certain  cases  to  make  the 
order  ;  but  is  the  suggestion  to  make  it  compulsory  ? 

7105.  I  did  not  understand  so.  I  was  only  asking 
if  you  thought  it  would  be  a  desirable  power  to  confer  ? 
— Oh,  most  undoubtedly. 

{Sir  George  Wliite.)  Might  I  ask  another  question. 
I  think  it  is  very  important  that  the  Commissioners 
should  understand  your  evidence  as  regards  the  likely 
number  of  divorce  cases  out  of  the  2,000  or  3,000  cases 
that  have  occurred  since  1895.  In  the  first  instance, 
you  said  there  might  be  10  or  20  which  were  suitable 
cases  for  divorce  out  of  this  number. 

{The  Earl  of  Derby.)  It  was  in  answer  to  a  question 
of  mine,  the  witness  said  there  would  be  10  or  20  who 
had  the  evidence  for  divorce. 

{Sir  Lewis  Dibdin.)  No,  Sir  George  is  quite  right. 

{Sir  Gem-ge  White.)  And  then  he  reduced  it  to 
5  or  10. 

{Chairman.)  "Well,  we  have  it  down  what  he  did 
say.  "Would  you  put  any  question  and  then  get  the 
answer  ? 

7106.  {Sir  George  White.)  I  wanted  to  know  if  that 
was  the  witness'  evidence.  Is  there  less  than  1  per 
cent,  in  your  judgment  out  of  the  cases  that  come  for 
separation  that  would  ordinarily  be  suitable  cases  for 
divorce  ? — I  should  say  certainly  in  not  1  per  cent. 
of  the  cases  tried  before  me  are  facts  brought  to 
my  knowledge  that  would  give  a  person  any  chance 
of  success  in  the  Divorce  Coui-t  on  the  evidence  given, 
but  of  course  a  great  many  facts  that  would  be 
important  in  the  Divorce  Court  do  not  come  out  before 
me.  If  the  husband  has  been  guilty  of  persistent 
cruelty,  it  is  unnecessary  for  the  magistrate  to  inquire 
as  to  adultery. 

7107.  But  would  not  thei-e  be  more  than  1  per  cent, 
where  facts  came  out,  perhaps,  that  showed  it  would  be 
suitable  for  divorce  ? — I  daresay  there  might  be  more 
than  1  per  cent,  where  the  wife  made  the  allegation, 
but  what  ground  she  may  have  had  for  it  we  cannot 
tell. 

7108.  If  what  you  say  is  right  we  may  assume  there 
is  no  need  for  extended  facilities  for  divorce  P — There 
are  cases  that  do  not  come  under  this  Act  of  Parlia- 
ment at  all,  as  where  the  man's  wife  leaves  her  spouse, 
and  starts  an  establishment  with  another  man.  Well, 
she  has  no  cause  for  complaint  and  she  does  not  come 
to  the  court,  while  the  husband  has  no  right  imder  the 
Act,  and  therefore  does  not  come  and  never  could 
come.  It  follows  that  a  magistrate  can  only  hear  of 
such  a  case  by  the  husband  coming  and  saying, 
"  Would  you  tell  me  if  I  have  any  remedy,  and,  if  so, 
"  what;  how  can  I  get  a  divorce  P  "  Those  are  not 
cases  that  arise  under  the  Summary  Jurisdiction  Act 
of  1895.  The  husband  is  not  able  to  come  for  relief 
under  the  Act  of  1895.  It  is  only  the  wife  that  can 
come,  and  if  she  has  misconducted  herself  she  does  not 
come. 

7109.  But  I  certainly  understood  previously,  your 
■evidence  referred  to  the  2,000  or  3,000  cases,  and  that 
there  was  1  per  cent,  of  those  2,000  or  3,000  cases  in 
which  there  might  be  divorce  P — I  do  not  remeni  ber 
saying  so. 

{Chairman.)  We  shall  be  able  to  see  by  the  short- 
hand note. 

7110.  {Mr.  Spender.)  Is  there  any  record  of  the 
separation  orders  that  are  granted  under  the  Act  of 
1895  which  have  afterwards  expired  or  been  termi- 
nated ? — No,  there  is  no  record  of  that. 

7111.  {Chairman.)  On  the  last  point  Sir  George 
White  asked  you.  I  confess  what  you  say  now  a  little 
surprises  me,  because  in  your  proof  you  say,  on  page  1 : 
"  As  the  wife  is  the  complainant,  and  adultery  on  the  part 
"  of  the  husband  does  not  ordinarily  afford  a  sufficient 
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"  caiise  of  complaint,  there  is  very  little  ground  for 
"  determining  how  often  such  antecedent  adultery  has 
"  in  fact  existed.  Judging,  however,  from  the  aUega- 
"  tions  of  the  wives,  and  the  admissions  of  their 
"  husbands,  I  should  say  that  it  is  by  no  means  of 
"  rare  oocuiTence,  at  any  rate  so  far  as  promiscuous 
"  intercourse  with  prostitutes  is  concerned  "  ? — I  was 
there  referring  to  the  whole  of  the  information  before 
me— ont  of  court  as  well  as  in  coui-t. 

7112.  Does  not  that  paragraph  lead  to  the  con- 
clusion that  if  the  wife  who  came  for  some  purpose 
could  have  proved  adultery  agaiust  her  husband  and 
could  have  obtained  relief  in  your  court,  she  having  a 
case,  by  admission,  of  the  adultery  of  the  husband,  and 
that  those  cases  were  not  of  rare  occurrence? — Un- 
doubtedly many  women  come  to  the  magistrate  for 
advice,  and  if  their  story  is  true,  their  husbands  have 
been  guilty  of  misconduct,  while  husbands  come  and 
say  the  same  thing;  but  I  mean  of  the  cases  tried 
under  the  Summary  Jurisdiction  Act  of  1895,  not 
more  than  1  per  cent,  disclose,  in  evidence,  facts  that 
would  apparently  justify  divorce. 

7113.  Is  that  because  disclosure  is  not  relevant  to 
the  matter  you  have  to  try  ? — Yeiy  possibly ;  we  stop 
them.  It  is  the  practice  in  our  court  when  a  wife  is 
going  into  an  allegation  of  adultery  to  say  :  "  Oh,  you 
"  have  made  out  a  good  case  of  cruelty;  why  go  into 
"  the  other  question  ?" 

7114.  Ton  stop  it  as  iiTclevant  ? — Tes ;  I  say  I  do 
not  require  to  hear  any  further  evidence. 

7115.  I  should  like  to  know  whether  you  get  it 
thi-ough  the  summons  or  by  general  information.  Ton 
adhere  to  what  you  say  in  this  passage  :  "  Judging, 
"  however,  from  the  allegations  of  the  wives  and  the 
"  admissions  of  their  husbands,  I  should  say  that  it 
"  is  by  no  means  of  rare  occurrence,  at  any  rate  so 
"  far  as  promiscuous  intercoui-se  with  prostitutes  is 
"  concerned  "  .'' — "Well,  it  is  not  a  pleasant  subject  to 
discuss,  but  a  good  deal  of  my  iuformation  depends  on 
evidence  given  on  summonses  for  indecent  conduct  in 
the  public  streets  and  elsewhere. 

7116.  Tes,  but  the  point  is  what  Sir  George  White 
suggested,  that  if  there  were  relief  in  the  country  on  the 
ground  of  the  adultery  of  the  husband — and  something 
if  you  like  in  addition — desertion  or  craelty — there 
would  be  many  cases  that  the  poor  could  bring  which 
they  cannot  now  bring? — Undoubtedly.  There  are 
many  cases  proved  of  married  men  misconducting 
themselves  in  the  public  streets  in  circumstances  which 
result  in  their  being  brought  before  the  police  court 
the  next  morning. 

7117.  One  or  two  points  I  want  a  little  more  speci- 
fically, because  at  present  I  do  not  quite  follow  the 
view  you  present.  Tou,  as  a  magistrate,  have  dealt 
with  some  2,000  or  3,000  cases  ? — Tes. 

7118.  In  the  last  16  years  ? — Tes. 

7119.  What  are  the  main  grounds  on  which  you 
have  dealt  with  those  cases  ?  Cruelty  is  one,  and  deser- 
tion is  the  other  ? — Tes,  craelty  and  desertion,  or 
frequently  both  coupled  in  the  summons. 

7120.  They  may  be  coupled,  but  they  may  be 
separate,  and  those  are  the  two  large  questions  with 
which  you  deal  in  those  cases  ?  —  Wilful  neglect 
occasionally. 

7121.  That  is  analogous  to  desertion  ? — Tes. 

7122.  So  that  the  grounds  may  be  treated  as  cruelty 
and  desertion  ? — Tes. 

712.3.  We  are  told  by  some  witnesses  those  are  the 
two  classes  of  difificulties  that  might  be  met  with  if 
county  courts  had  jurisdiction.  I  want  to  know  on 
what  ground  you  differentiate  the  capacity  for  the 
county  court  judge  to  deal  with  those  matters  when  the 
magistrates  find  no  difficulty  in  deahng  with  desertion 
and  ci-uelty  ?  —  I  think  magistrates  do  find  great 
difficulty,  and  very  often  do  make  and  must  make 
considerable  mistakes.  We  have  to  deal  with  issues 
involving  charges  against  persons  who  are  absent,  and 
whom  we  have  no  power  to  cite,  and  I  think  very 
often  we  do  make  great  mistakes. 

7124.  But  if  you  dispose  of  this  large  number  of 
2,000  or  3,000,  which  is  about  four  or  five  times  as 
many  as  the  High  Court  divorce  cases,  why  do  you 
see  much  difficulty  in  the  county  court  judge  disposing 


of  the  question  of  cruelty  or  desertion  as  easily  as  you 
do  yourself  ? — I  think  the  county  court  judge  would  be 
able  to  do  it  qaite  as  easily,  but  much  graver  con- 
sequences would  follow  if  he  made  a  mistake  than  if  I 
did. 

7125.  Why  do  you  say  the  consequences  are  graver  ? 
If  you  get  a  permanent  separation  between  people,  do 
you  think  it  is  more  or  less  grave  than  an  absolute 
divorce  ? — I  think  if  experience  shows  that  the  separa- 
tion, so  far  from  being  permanent  is  merely  temporary, 
and  that  scores  apply  to  the  com-t  who  have  already 
had  one  or  two  of  these  separation  orders 

7126.  I  quite  agree,  but  I  want  to  get  at  close 
quarters.  If  a  case  of  cruelty  were  such  that  no 
magistrate  would  think  it  possible  for  those  people  to 
live  together,  or  if  the  desertion  were  such  as  occurs 
by  people  going  to  America,  where  you  get  necessarily 
the  idea  of  permanent  separation,  is  that  graver  m. 
reality  than  the  absolute  dissolution  of  the  tie  ? — Well, 
I  think  the  effect  of  our  order  in  most  oases  is  merely 
to  require  the  man  to  give  his  wife  money,  which  in. 
any  event  he  ought  to  pay,  because  she  is  keeping  the 
children. 

7127.  But  does  not  that  lead  to  this,  that  you  ought 
to  make  orders  that  are  put  an  end  to  ;  and,  therefore, 
possible  temporary  orders ;  but  in  cases  where  the 
orders  must  endure,  that  they  should  not  be  made 
by  the  magistrates  ?  —  Possibly  that  would  be  a 
consequence. 

7128.  I  do  not  see  that  you  answer  my  question. 
Which  is  graver,  the  permanent  separation  order  which 
you  meant  to  be  permanent,  or  a  complete  dissolution 
of  the  tie  ? — I  should  have  thought  that,  inasmuch  as 
the  order  of  the  magistrate  for  separation  can  be  put 
an  end  to  by  the  parties  in  a  moment  if  they  Kke, 
that  in  itself  differentiates  our  order  from  an  actual 
dissolution  of  the  marriage ;  in  that  case  they  would 
have  to  go  through  the  form  of  man-iage  again. 

7129.  The  point  does  not  meet  my  difficulty.  Have 
you  met  with  cases  of  the  man  going  to  America  or 
the  woman  going  to  America  ? — Tes. 

7130.  Is  that  common?  —  Tes,  fairly  common; 
disappearing  at  all  events. 

7131.  How  does  the  separation  order  you  make 
then  assist  P — It  does  not  assist ;  it  simply  keeps  the 
man  out  of  the  way.  Men  frequently  disappear,  and 
whether  they  have  gone  to  America  or  not  we  do  not 
know,  but  the  order  is  of  no  value  ;  it  is  a  mere  piece 
of  paper. 

7132.  Is  that  a  case  where  y.ou  think  there  should 
be  a  dissolution  ? — If  there  is  to  be  any  change  in  the 
law  I  should  say  that  is  just  the  case  where  thore 
should  be  a  dissolution. 

7133.  I  stUl  do  not  see  where  you  find  the  difficulty 
the  county  court  judge  might  have  in  dealing  with  the 
cases.  The  only  case  he  would  have  to  deal  with  which 
you  do  not  deal  with  would  be  the  question  of  fact, 
namely  adultery  ? — Tes. 

7134.  I  suppose  you  have  to  deal  with  that  in  cases 
where  it  is  set  up  as  a  defence  ? — I  have  suggested  that 
the  county  court  judge  should  deal  with  those  questions, 
so  far  as  they  raise  issues  of  fact,  but  that  the  High 
Court  Judge  should  have  a  discretion  as  to  the  order 
to  be  made  on  the  findings,  because  I  felt  there  might 
be  a  great  diversity  of  practice  when  the  point  came  as 
to  what  the  county  court  judge  should  decree. 

7135.  Where  does  the  diversity  come  in  if  it  is 
purely  a  question  of  fact  ? — WeU,  I  speak  with  very 
little  knowledge,  but  I  have  heard  that  there  has  been 
very  great  diversity  in  the  High  Court  as  to  whether 
the  proceedings  should  end  in  a  dissolution  of  marriage. 

7136.  I  do  not  quite  follow? — Well,  I  thought 
different  judges  had  taken  different  views  upon  a  given 
set  of  facts  as  to  whether  there  should  be  or  should 
not  be  a  dissolution  of  marriage. 

7137.  The  only  difference  I  have  heard  suggested— 
and  I  do  not  know  whether  I  accept  that — is  that 
cruelty  is  looked  at  in  a  different  way  ?— I  thought 
there  was  evidence  that  there  had  been  at  times  two 
standards  adopted. 

_  7138.  On  that  point? — ^I  think  25  years  ago  it  was 
said  tha-t  there  were  different  standards,  and  must 
necessarily  be  where  there  were  two  judges. 
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7139.  We  have  only  heard  that  suggested  on  the 
point  of  cnielty.  What  I  want  to  get  at  is  this. 
Whether  as  an  experienced  magistrate  you  see  any 
practical  difficulty  in  the  county  court  judge  trying 
pure  questions  of  adultery,  and  why  one  county  court 
judge  should  have  a  difficulty  on  the  point  and  another 
should  not? — I  think  while  one  county  court  judge 
might  take  a  clear  view  that  certain  facts  conduced  to 
adultery,  and  might  decide  that  they  did,  another  would 
have  a  case  on  similar  facts  and  perhaps  would  have 
considerable  difficulty  in  deciding  it. 

7140.  You  mean  it  is  not  only  a  question  of  adultery, 
but  what  conduces  to  it  ? — Tes. 

7141.  Do  you  think  but  for  that  there  would  be  no 
difficulty  ? — I  think  in  nine  cases  out  of  ten  there 
would  be  no  difficulty. 

7142.  Supposing  the  county  court  judges  had  the 
jurisdiction  that  is  suggested,  do  you  think  in  every 
case  they  should  be  bound  to  take  the  opinion  of  the 
High  Coui-t  judge  ? — That  either  party  should  ? 

7143.  Tes,  or  the  judge  himseM? — I  think  that 
would  meet  the  difficulty  very  largely. 

7144.  Now,  you  know  at  present  the  wife  has  a 
right  to  come  before  you  in  the  cases  you  have 
enumerated,  and  the  husband  has  not — except  in  the 
drunkenness  cases  ? — Tes. 

7145.  Do  you  think  that  is  right  ?  He  has  no 
remedy  in  the  case  of  a  woman  who  is  not  an  habitual 
drunkard,  but  who  makes  the  home  impossible,  and  it 
is  tantamount  to  cruelty  in  the  sense  that  it  makes  life 
impossible  ? — I  think  if  this  Act  of  1895  is  to  be  a 
working  Act  that  a  husband  should,  in  case  the  wife 
pawns  his  goods  and  lands  him  in  sei'ious  debt  and 
spoils  his  life,  have  the  power  to  get  a  separation  order ; 
not  that  it  would  be  of  much  value  as  an  order,  but 
it  would  prevent  his  being  responsible  for  her  debts, 
and  so  on. 

7146.  And  enable  him  to  lead  a  respectable  life  ? — 
I  think  so,  certainly. 

7147.  Then  you  said  you  had  orders  frequently  put 
an  end  to  by  the  parties  coming  together  again.  Can 
you  give  me  any  notion  of  how  many  of  those  orders 
terminated  because  the  parties  come  together  voluntarily, 
or  because  the  husband  is  compelled  or  the  wife  is  com- 
pelled because  of  the  nonpayment  of  the  alimony  ? — 
I  should  say  in  most  cases  through  stress  of  poverty 
consequent  upon  nonpayment.  She  goes  to  him  and 
says,  "  Are  you  going  to  pay  this  ?  "  and  he  replies,  "  I 
"  cannot,  I  am  out  of  work,"  and  so  on,  and  they  come 
together  again. 

7148.  Is  that  in  cases  where  there  was  such  mis- 
conduct as  there  might  have  been  apermai:ent  divorce  ? 
— In  some  cases,  certainly. 

7149.  One  other  matter.  A  question  was  put  by 
one  of  the  Commissioners  —  I  forget  which  at  the 
moment — that  if  desertion  and  cruelty  were  turned 
into  grounds  for  divorce  it  might  be  much  more  readily 
used  than  these  cases  before  the  magistrates ;  but  would 
that  be  quite  so  if  the  divorce  was  for  desertion  for 
perhaps  a  long  period,  say  4  or  5  years,  and  persisted 
in  ? — Tour  Lordship  is  speaking  of  desertion  where  the 
man 

7150.  I  mean  there  is  this  difference.  Tour  powers 
as  to  desertion  operate  the  moment  after  the  party  has 
left  the  house  ? — Tes. 

7151.  And  permanent  separation  orders  can  be 
made  if  the  husband  has  gone  away  for  a  week  ? — Tes. 

7152.  I  do  not  think  it  is  suggested  that  that  should 
be  a  ground  for  divorce,  but  you  would  agree  that  that 
is  a  different  matter  from  the  entire  married  life  coming 
to  an  end  ? — Tes. 

7153.  Then  the  same  with  cruelty.  If  the  cruelty 
that  is  required  to  be  protected  against  is  in  the 
magistrate's  opinion  of  a  temporary  character,  and  not 
likely  to  be  of  permanent  seriousness,  would  not  the 
same  difference  arise  as  compared  with  the  case  where 
the  cruelty  was  such  that  no  reasonable  man  hearing 
the  story  would  say  it  is  impossible  for  these  people 
to  live  together  ? — We  have  only  power  to  grant 
separation  orders  in  cases  of  persistent  cruelty,  not 
mere  cruelty. 


7154.  What  does  that  mean? — That  I  do  not  know. 
The  Act  ijf  Parliament  says  "persistent  cruelty." 

7155.  But  there  is  a  considerable  difference  in  cases, 
say,  where  people  di-ink,  and  that  has  grown  and  grown 
till  life  is  impossible,  and  certain  other  cases  ? — I  quite 
accept  that  distinction. 

7156.  Would  you  see  any  difficulty  if  divorce  were 
extended  to  cases  where  life  had  become  absolutely 
impossible  ? — The  difficulty  that  occurs  to  my  mind  is 
know  how  far  that  might  induce  the  man  to  make 
life  impossible. 

7157.  Just  one  other  point  I  wanted  to  ask  you. 
In  the  case  of  women,  you  said  their  general  object 
was  to  get  the  husband  back  if  possible  ? — If  he  were  a 
kindly  and  generous  person. 

7158.  Would  that  suggest  that  there  would  be  no 
real  objection  to  putting  men  and  women  on  the  same 
footing,  and  that  it  woiild  only  be  in  those  cases  where 
the  wife  considered  she  ought  no  longer  to  be  tied,  that 
she  would  put  her  remedies  in  force  ? — I  understood 
the  suggestion  to  be  to  give  the  wife 

7159.  What  I  mean  is  this.  Tour  view  is  that,  in 
most  cases,  a  woman  forgives  and  wants  to  get  the  man 
back — in  the  class  of  life  with  which  you  are  deaUng  ? 
—Tes. 

7160.  Well,  take  the  case  where  she  has  no  f.uch 
desire  at  all,  and  if  that  is  not  frequent,  there  seems  to 
be  no  danger  in  your  view  in  giving  the  remedy  to  the 
wife,  because  it  would  only  be  used  in  such  cases  as 
this  in  which  it  was  desired  P — So  far  as  that  objection 
is  concerned,  what  I  intended  to  say  was,  that  it  was  a 
very  grave  innovation,  and  I  should  have  thought  one 
of  the  grounds  for  not  introducing  the  innovation  would 
be  that  there  was  no  great  demand  for  it. 

7161.  But  taking  the  case  when  there  is  a  demand, 
why  should  not  she  be  entitled  if  she  considered  that 
the  husband's  misconduct  was  such  as  to  make  it 
unreasonable  for  her  to  live  with  him  at  all,  even 
though  it  is  in  a  small  number  of  cases  ? — I  quite  agree. 
That  is  a  matter  of  policy,  and  there  is  no  reason  of 
abstract  justice  against  it. 

{Sir  Lewis  Dibdin.)  May  I  ask  a  question.  Lord 
GoreU  ? 

(Chairman.)  Certainly. 

7162.  (Sir  Lewis  Dibdin.)  Did  I  hear  you  say  you 
thought  persistent  cruelty  was  a  difficult  matter  to 
prove? — A  difficult  matter  even  to  understand.  We 
have  had  very  httle  to  help  us  to  know  what  Parliament 
meant  by  persistent  cruelty.  It  must  be  something 
more  than  cruelty  without  an  epithet. 

7163.  In  reference  to  the  questions  put  to  you  by 
Lord  GoreU,  with  regard  to  the  county  court  judge  and 
the  ease  or  difficulty  with  which  he  will  dispose  of  these 
cases,  this  would  be  one  of  the  difficulties,  in  your  view, 
in  settling  what  was  cruelty  ? — I  think  so.  Whether 
a  person  has  been  cruel  is  not  a  simple  question  of 
fact  alone,  but  is  a  question  of  fact  to  be  coupled  with 
all  the  decisions  on  the  subject  bv  which  the  judge  is 
bound. 

7164.  And  raises  a  risk  which  I  tnmk  you  apprehend 
of  difference  of  decision  in  different  courts  ? — I  am  sure 
judges  would  read  the  different  cases,  and  some  would 
lean  to  one  view,  and  some  to  the  other 

7165.  (Chairman.)  Is  there  any  reai  difficulty  when 
the  solitary  question  is  as  to  the  safety  for  a  woman  to 
live  with  the  man.  That  is  the  form  in  which  I  have 
put  it  to>  juries  hundreds  or  thousands  of  times  ? — The 
House  of  Lords  found  a  difficulty  in  deciding  it,  did 
they  not  ? 

7166.  No,  their  decision  covered  that  ? — Well,  it  is 
easy  to  put  it  like  that. 

7167.  Supposing  that  was  the  definition  stated  in 
the  Act,  that  the  judge  must  find  it  is  no  longer  safe 
for  the  woman  to  live  with  the  man  ? — I  think,  if  the 
only  decision  before  the  judges  were  one  in  the 
terms  put  by  your  Lordship  that  it  would  relieve  the 
county  court  judges  of  an  immense  amount  of  difficidty, 
but  they  would  be  bound  to  listen  to  the  cases  cited  to 
them. 

7168.  But  supposing  you  laid  it  down  in  the  Act  of 
Parliament  that  cruelty  must  be  such  as  to  make  it 
unsafe  ? — I  think  it  would  be  an  im.mense  assistance, 
and  minimise  the  difficulty. 
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7169.  I  do  not  think  tlie  decision  in  the  House  of 
Lords  is  diJEEerent  from  that  ? — It  is  not  recorded  in 
quite  so  compact  a  form. 


7170.  However,  if  that  were  definitely  put,  you 
think  it  would  relieve  a  difficulty  ? — I  think  it  would  be 
a  great  help  to  us  to  have  it  put  in  that  form. 


Mr.  John  Gilbeet  Hat  Halkett  called  and  examined. 


7171.  (Chairman.)  Tou  are  stipendiary  magistrate 
for  the  city  of  HuU  ?— Tes. 

7172.  How  long  have  you  been  in  that  position  ? — 
Nearly  nine  years  ;  nine  years  next  June. 

7173.  The  first  point  on  which  you  have  prepared 
the  proof,  is  whether  there  should  be  extension  of 
divorce  jurisdiction  to  the  county  courts  ? — Tes. 

7174.  I  do  not  think  we  need  read  all  that,  but  will 
you  state  the  conclusions  to  which  you  have  come  with 
regard  to  that  ? — First  of  aU  as  to  whether  there  was 
any  real  demand  amongst  the  working  classes  for  such 
extensions,  I  have  come  to  the  conclusion  that  there 
is  no  real  demand  ;  certainly  not  such  a  demand  as  to 
amount  to  anything  like  a  political  question,  and, 
indeed,  not  a  sensible  demand. 

7175.  What,  does  that  mean? — I  mean  that  the 
demand  is  not  very  appreciable  as  far  as  I  can  gather. 
There  seems  to  be  some  imsettling  of  the  married  life, 
especially  among  young  people,  by  the  1895  Act,  and  I 
think  such  demand  as  exists  is  to  a  great  extent  due  to 
that. 

7176.  What  is  the  demand,  do  you  say,  which  exists 
in  consequence  of  that  Act  ? — In  the  case  of  young 
people  who  have  married,  for  reasons  urgent  or  other- 
wise, and  do  not  yet  understand  each  other,  I  think  the 
fact  that  there  is  a  remedy  provided  by  the  Summary 
Jurisdiction  Act  has  some  unsettling  influence. 

7177.  Then  you  regard  that  as  a  bad  Act  ? — No, 
when  its  permissive  nature  is  iinderstood — that  an 
order  may,  but  need  not,  be  made.  Very  often  yoimg 
married  women  come  to  the  court  with  hopelessly  weak 
cases — alleging  persistent  cruelty  and  neglect  to  main- 
tain and  the  like.  There  is  nothing  behind  it  but  the 
inability  to  imderstand  their  husbands,  and  when 
adjournments  are  adopted,  and  the  parties  are  talked 
to  ia  private  in  one's  room  or  in  court,  these  difficulties 
are  often  got  over,  and  but  for  the  Act  I  am  sure  the 
lives  of  many  women  would  not  be  safe  in  grave  cases 
of  ci-uelty  and  the  like. 

7178.  Do  you  meet  with  such  cases  often  ? — Happily 
not  very  frequently,  but  one  does  sometimes  meet  cases 
of  an  exceedingly  bad  type. 

7179.  Are  those  cases  of  grave  cruelty  such  as  can 
be  got  over,  or  are  they  cases  ia  which  the  magistrate 
considers  they  ought  to  be  permanently  separated  ? — 
In  the  cases  such  as  aggravated  assaults  and  persistent 
cruelty — the  bad  ones — there  seems  to  be  very  little 
hkelibood  of  then-  coming  together  again,  although 
they  do  sometimes. 

7180.  How  do  you  think  those  cases  should  be  dealt 
with  when  the  magistrates  conclude  they  will  not  come 
together  again  ? — I  do  not  think  the  magistrates  can 
conclude  anything,  because  the  long-suffering  of  women 
is  such  an  extraordinary  quality  that  they  often  do 
come  back,  much  to  one's  astonishment,  and  I  think 
it  is  difficult  to  say  what  would  happen. 

7181.  Do  you  think  in  the  case  you  are  speaking  of 
they  should  be  entitled  to  complete  divorce  ? — That  is 
a  very  difficult  question,  and  opens  a  large  field.  If  they 
are  to  be  divorced  for  one  thing  why  not  for  another  ? 
I  should  rather  not  express  an  opinion  favourable  to 
that.  I  think  no  doubt  it  woiild  remedy  a  few  hard 
cases,  but  I  think  generally  it  would  have  an  exceed- 
ingly bad  influence  on  the  homes  of  these  young  manned 
people.  I  am  afraid  they  would  resort  to  collusion  and 
bogus  cases. 

7182.  But  at  present  the  state  of  the  law  does  give 
relief  in  these  oases  of  a  very  cruel  kind  .'* — There  are 
very  crnel  cases,  of  course. 

7183.  Which  occur  although  the  law  is  as  it  is  at 
presen  b  P — Tes. 

7184.  However,  you  say  you  think  extension  might 
not  be  beneficial  to  the  working  classes  ? — No,  I  thmk 
not.  I  think  if  the  King's  Proctor's  department  were 
increased  to  any  extent  it  would  be  impossible  to  stop 
coUusion.  When  you  see,  as  I  see,  these  bogus  cases 
every   day    yoxmg    people    desiring    beyond    anything 


to  be  separated ;  and  a  mere  separation  would  be 
nothing  to  being  absolutely  free,  and  if  they  thought 
they  could  be  free  by  going  off  with  somebody  else, 
I  am  sure  that  would  be  the  result. 

7185.  Now,  take  those  cases  in  which  a  divorce 
should  be  permitted.  Is  it  your  experience  in  Hull 
that  the  poor  can  or  cannot  get  that  rehef  .f — No,  I 
am  quite  certain  there  are  many  cases  where  they  cannot 
afford  it. 

7186.  What  would  be  youi-  remedy  for  that  ?— If 
anything  is  to  be  done  I  should  be  very  much  dis- 
inclined to  have  local  courts  of  any  sort.  1  think  the 
best  plan  would  be  the  suggestion  that  I  understand 
was  made  by  Mr.  Justice  Bargrave  Deane. 

7187.  (The  Archbishop  of  Tm-k.)  Might  I  say  I  think 
this  comes  later  on  in  the  proof  in  detail  ? — Tes,  I 
think  I  deal  with  that  later  on. 

7188.  (Chairman.)  Then  I  will  follow  the  proof.  I 
thought  it  passed  away  from  that  ? — I  daresay  I  have 
strayed  from  it. 

7189.  Then  we  will  pass  on  to  what  you  wish  to  say 
before  we  come  to  that.  Tou  deal  first  of  aU  with 
the  question  of  married  parties  being  too  young  P — 
Tes. 

7190.  Just  state  to  us  what  you  have  found  about 
that,  and  what  conclusions  you  draw  fi-om  it  P — About 
the  young  marriages  P 

7191.  Tes,  "  A  very  high  percentage  of  youthful 
marriage  "  P — Tes,  I  say  here  they  are  "  often  mar- 
"  riages  of  necessity,  and,  even  when  they  are  not,  the 
"  yoimg  people  are  frequently  whoUy  unfitted  to 
"  understand  each  other  in  their  new  relationship, 
"  and  to  enter  into  a  common  life."  Do  you  wish  me 
to  go  on  with  that  P 

7192.  Not  to  read  it,  but  I  want  to  know  how  the 
fact  of  yoiithful  and  improvident  marriages  leads  to 
what  we  are  considering  ? — The  effect  of  the  Summary 
Jurisdiction  Act  is  at  first  bad,  but  when  they  come 
into  court  with  these  flimsy  cases,  I  think  a  magistrate 
by  adjoiuning  the  cases  and  talking  to  them  is 
frequently  able  to  get  them  together  again.  There  are 
dozens  in  my  nine  yeai-s — or  perhaps  hundreds  of  cases 
— ^where  the  relations  of  the  couple  appeared  hopeless, 
and  it  seemed  that  they  would  never  live  together, 
and  one  has  adjourned  the  case  and  talked  to  them, 
and  they  are  getting  on  well  now.  If  cheap  divorce 
had  been  at  their  doors  they  would,  in  nine  cases  out  of 
ten,  have  given  real  reasons  for  the  court's  jm-isdiction, 
and  they  would  now  be  separated. 

7193.  Would  that  be  so  if  the  extension  were  con- 
fined to  certain  grave  causes  for  divorce  ;  for  instance, 
desertion  for  foui-  years  ? — I  think  the  adultery  and 
cruelty  would  provide  ample  materials.  Tou  would 
get  both  easily,  and  therefore  it  seems  to  ,me,  bad  as 
things  are  now,  the  tendency  woiild  be  worse  if  you 
had  the  Divorce  Court  at  the  doors  of  these  young 
people.  That,  of  course,  is  one  of  the  chief  difficulties, 
because  one  sees  the  hard  cases.  Some  one  said  some- 
thing about  the  war.  There  were  many  cases  after 
the  war,  and  I  know  of  individual  hard  cases  now, 
and  if  one  thinks  of  these  hard  cases  the  very  hardness 
of  them  is  likely  to  magnify  them  in  one's  eyes  and 
make  one  disregard  what  the  general  tendency  would  be. 

7194.  Then  your  view  would  be  that  extension  of 
ground  is  not  desirable  ? — I  think  extension  to  the 
extent  of  having  a  local  court  is  not  desirable. 

7195.  Would  you  keep  the  two  things  separate  ?— 
Tes,  I  wiU. 

7196.  Well,  if  you  like  to  deal  with  it  now,  do  so  ?— 
I  mean  extension  to  a  local  com-t.  I  think  that  is  not 
desirable. 

7197.  They  are  two  totally  different  things  P— They 
are. 

7198.  One  is  the  point  whether,  assuming  the  law 
is  leftas  it  is,  it  is  desirable  that  that  law  should  be 
administered  in  the  locality  where  people  can  use  it. 
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Perhaps  you  would  state  yoia-  points  first  about  that  ? 
— ^I  did  not  quite  catch  what  you  said  about  that  P 

7199.  There  are  two  totally  difEerent  points.  One 
is  whether,  if  the  law  should  remain  as  it  is  with  regard 
to  divorce,  it  should  be  capable  of  being  administered 
by  a  local  co\u"t  in  order  that  people  who  cannot  afford 
it  now  could  go ;  and  the  other  is  whether  divorce 
shotdd  be  extended  to  different  grounds  from  what 
exist  now.  I  will  take  them  in  whatever  way  you 
like.  Which  will  you  take  first  ? — ^I  thought  I  was 
addressing  myself  to  the  extension  to  local  courts. 
There  are  other  things  to  be  considered  with  regard  to 
young  couples.  There  is  the  different  code  of  morals 
in  the  classes  which  the  extension  would  include.  A 
•co-respondent  is  not  able  to  go  to  his  London  club  as 
he  formerly  did  ;  whereas  in  the  working  class  a  man 
would  go  into  his  public-house  as  rather  a  hero  than 
■otherwise ;  and  one  has  heard  of  cases  where  wives 
have  been  changed  and  sold  for  pints  of  beer.  I  do 
not  say  they  are  common,  but  things  of  that  sort  have 
occurred,  and  one  regards  extension  rather  with  di-ead 
from  those  points  of  view. 

7200.  Do  you  mean  that  the  extension  would  aggra- 
vate that.  Does  that  exist  at  all  really  ? — Well,  there 
was  one  case  I  believe  not  long  ago.  Children  have 
been  sold  for  pints  of  beer,  as  I  have  heard  of  once  or 
twice. 

7201.  Then  yoiu-  view  is  that  extension  on  the 
grounds  suggested  is  not  desirable  ? — That  is  my  view, 
yes. 

7202.  Might  I  ask  you  about  that.  Does  that 
exhaust  all  jou  have  to  say  upon  the  grounds  of 
■extension  ? — ^Tes,  I  think  that  does. 

{Lord  Guthrie.)  To  local  cotuts. 

7203.  {Chairman.)  No,  extension  of  grounds.  We 
are  gettiag  into  a  little  confusion.  Ton  said  you  pre- 
ferred to  exhaust  the  question  of  grounds  before  going 
to  the  question  of  local  courts  ? — No,  I  understood  the 
first  thong  was  the  extension  to  local  courts,  and  I 
dealt  with  that. 

7204.  Then  you  would  be  against  giving  any  local 
jurisdiction  ? — I  would. 

720-5.  For  the  grounds  you  have  just  mentioned  ? — 
Tes. 

7206.  Would  not  you  go  so  far  as  Mr.  Justice 
Deane  with  regard  to  a  High  Court  judge  trying 
them  P — Tes,  that  is  where  I  felt  I  was  in  a  difficulty. 
When  I  prepared  my  evidence  I  dealt  with  the  exten- 
sion as  referring  to  the  local  courts ;  and  later,  if 
extension  were  desired  at  aU,  I  dealt  with  the  question 
as  to  which  court,  but  I  will  put  in  a  sentence  here 
the  argument  of  Mr.  Justice  Deane,  that  the  proper 
way  to  do  it,  if  increased  divorce  facilities  are  required, 
is  to  appoint  an  additional  judge  of  the  High  Court, 
and  use  him. 

7207.  Tou  do  not  want  an  extension  at  all,  and 
if  it  is  extended  you  would  have  it  done  by  the  judge 
of  the  High  Court  going  and  doing  it  on  the  spot  ? — 
Tes. 

7208.  Would  that  permit  of  the  cases  being  dealt 
-with  in  the  local  registry  up  to  trial  j  in  your  view  ? — 
In  undefended  cases  the  difficulty  about  coUusion  is  so 
■great.  I  suppose  it  would  be  impossible  to  get  the 
-evidence  before  the  judge.  The  advantage  of  the 
judges  in  the  Divorce  Court  is  that  they  are  so  skilled 
in  detecting  coUusion.  That  would  be  a  difBculty. 
Evidence  that  is  sent  up  to  London  is  not  the  same 
thing  as  a  judge  hearing  it. 

7209.  Tou  do  not  quite  foUow  me.  Tou  think  the 
judge  should  hear  the  trial  ? — Tes. 

7210.  Does  that  necessarily  mean  that  the  pro- 
•ceedings  up  to  trial  might  not  be  in  the  county  court  ? 

Oh,  certainly,  aU  the  preliminary  proceedings   and 

pleadings. 

7211.  Would  you  adopt  that  view  ? — Tes,  certainly. 

7212.  But  assuming  the  judges  of  the  division 
could  not  do  it,  would  you  feel  inclined  to  favoiu-  the 
-judge  of  assize  ? — ^I  think  probably  that  would  be  the 
worst  tribunal  of  all.  The  time  that  is  grudged  to 
judges  of  assize,  and  the  terrible  rush  there  is  at  the 
end  of  an  assize,  would  make  things  worse  than  anything 
•else. 


7213.  Then  there  remain  county  courts  and  the 
summary  magistrates'  courts.  Have  you  anything  to 
say  aboiit  that  P — I  have  said  in  my  proof  that  perhaps 
if  there  were  stipendiary  magistrates  all  over  the 
country  they,  dealing,  as  they  do,  with  kindred  matters, 
might  be  a  more  satisfactory  tribunal  than  county  court 
judges.  They  sit  day  by  day,  and  have  to  deal  with 
the  1895  Act  cases. 

7214.  Where  there  were  stipendiaries,  yoa  would 
use  them  P — Tes. 

7215.  And  where  there  are  county  courts  you  would 
use  them  P — Tes. 

7216.  Only  if  it  is  decided  that  it  is  to  be  a  local 
court  and  not  a  High  Court  or  assize  court  P — Tes.  I 
ought  to  say  that  a  very  slight  cheapening  of  the 
High  Court  costs  might  afford  some  remedy.  If  that 
was  not  a  sufficient  remedy,  then  I  should  suggest  an 
additional  divorce  judge  should  go  on  circuit.  If  that 
is  not  possible,  then  county  court  judges. 

7217.  Then  it  is  not  desirable  to  have  a  local  court 
at  all,  you  say,  even  though  the  High  Court  judge  tries 
the  case,  because  it  brings  the  operation  of  the  law 
too  near  to  the  people  ? — I  would  not  put  it  very 
strongly  against  thatr — ^not  very  strongly.  I  think  it 
would  not  make  very  much  difference,  because  this  class 
of  people  would  not  be  able  to  afford  the  fees  ;  but  if 
you  had  a  very  cheap  remedy  at  the  doors  it  would 
be  undesirable. 

7218.  Now  would  you  tell  us  what  yoiu-  view  is 
about  the  extension  of  grounds  to  such  matters  as  have 
been  suggested — namely,  desertion  for  a  limited  period, 
cruelty,  insanity,  and  crime.  I  do  not  think  you  deal 
with  those  P — ^No,  I  do  not,  because  these  were  not  in 
the  questions  that  were  originally  sent  to  me. 

7219.  The  questions  sent  to  you  were  what  amend- 
ments, if  any,  you  would  suggest  P — Tes. 

7220.  So  as  to  let  it  be  quite  spontaneous,  no 
questions  of  a  particular  kind  were  put  P — No.  If  you 
are  going  to  have  divorce  for  desertion  alone,  why  not 
a  lot  of  other  things  ? 

7221.  Do  you  get  in  Hull  cases  of  people  disappear- 
ing out  of  the  covmtry  altogether  ? — Tes,  sometimes  ; 
men  go  abroad  ;  they  do  it  for  all  sorts  of  things.  It  is 
not  only  Summary  Jurisdiction  Act  cases,  but  bastardy 
cases.     The  men  bolt  if  they  have  an  order  to  pay. 

7222.  And  do  women  bolt  too  P — The  women  lose 
ti-ace  of  them  altogether. 

7223.  But  do  women  bolt  out  of  the  country  ? — No, 
mainly  men — the  men  against  whom  orders  are  made. 

7224.  What  would  be  your  view  as  to  the  remedy 
there ;  the  order  made  is  useless  P — Absolutely. 

7225.  There  is  possibly  no  proof  of  adultery,  and 
no  possibility  of  proving  it.  Would  you  grant  a 
divorce  there  ? — Well,  it  is  a  very  hard  case,  but  I 
think  if  one  admits  that  one  is  to  assume  facilities  for 
divorce  for  all  sorts  of  things — aggravated  assaults — 
conditions  in  which  it  is  impossible  for  a  woman  to  live 
with  a  man. 

7226.  Well,  supposing  it  was  unsafe  for  her  to  live 
with  a  man,  and  that  was  likely  to  continue,  what 
would  you  say  as  to  her  living  permanently  with  him 
or  not  P  —  The  Summary  Jui-isdiction  Act  gives  her 
a  remedy. 

7227.  That  is  only  a  remedy  to  keep  away,  but  not 
to  dissolve  the  tie.  Is  it  your  view  that  the  tie  should 
remain  ? — I  think  it  is  a  very  difficult  question,  and  it 
is  not  a  point  which  my  work  at  the  court  qualifies  me 
to  expi'ess  an  opinion  upon.  It  is  a  question  of  general 
social  policy,  and  possibly  a  religious  question.  I  think 
this  is  a  very  hard  case,  but  it  is  so  bound  up  with  so 
many  hard  cases,  that  if  you  gave  way  once,  you  would 
have  to  all  round. 

7228.  Would  you  suggest  the  other  hard  cases  to 
us  ? — Well,  where  the  husband  is  persistently  cruel ; 
where  the  woman  knows  her  life  has  been  unsafe  for 
years. 

7229.  But  I  want  to  get  the  other  hard  cases  besides 
those  mentioned  P — Well,  I  think  there  are  several — 
cases  of  aggravated  assault ;  cases  where  people  have 
been  convicted  on  an  indictment;  long  desertion;  when 
the  husband  is  sent  to  penal  servitude  ;  confinement  in 
a  lunatic  asylum — cases  of  that  sort.  There  are  many 
hard  cases. 
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7230.  Would  you  keep  to  the  statement  of  what 
the  others  are,  because  we  have  had  all  those.  Those 
are  only  three — cruelty,  desertion,  and  insanity  ? — And 
imprisonment. 

7231.  Tes,  well  four  ? — Tes  ;  I  do  not  know  that  I 
can  mention  any  more  off-hand. 

7232.  However,  your  view  would  be,  that  though 
desertion  of  such  a  character  as  that  was  a  very  hard 
case,  it  ought  not  be  a  groimd  for  dissolution? — I 
would  rather  not  advocate  it  because  I  do  not  think 
my  experience  entitles  me  to  give  an  opinion  about  it. 

7233.  Now  the  next  point  you  deal  with  is  your  view 
as  to  the  working  of  the  Summary  Jurisdiction  Married 
Women's  Act  of  1895.  Would  you  tell  us  what  your 
view  about  that  is  ? — 1  think  the  fact  of  the  existence 
of  the  Act  has  an  unsettling  influence.  That  I  have 
already  said. 

7234.  Does  that  mean  that  you  wotdd  do  away 
with  the  Act  ? — No,  I  would  not,  but  the  reason  why 
the  Act  has  an  unsettling  influence  is  that  it  is  not  under- 
stood by,  I  am  afraid,  many  of  the  justices  of  the  peace 
in  the  country,  to  be  permissive — that  the  court  may, 
but  it  is  not  necessarily  obliged  to  separate  people.  I 
think  if  that  is  made  very  clear,  as  one  has  tried  to  do 
for  years  past,  and  every  effort  is  made  to  get  the 
yoimg  people  together,  who,  with  the  assistance  of  their 
respective  relations,  have  so  far  failed  to  understand 
each  other — 1  think  in  that  respect  the  harmiulness  of 
the  Act  would  be  lessened. 

723.5.  Would  you  limit  the  power  of  the  magistrates 
to  make  an  order  for  a  time,  to  begin  with  ? — I  think 
there  are  great  difiiculties  about  that. 

7236.  Of  coui'se  he  need  not  make  the  order  for 
separation  at  all  if  it  is  only  maintenance  ? — I  endorse 
what  Mr.  Atkinson  said  about  that. 

7237.  Supposing  you  get  cases  where  there  is  per- 
sistent cruelty  ;  that  may  vary  in  degree  enormously 
—Tes. 

7238.  1  suppose  a  magistrate  may  think  if  time  is 
allowed  they  may  come  back,  and  he  adjourns  the 
summons.  Would  it  not  be  better  to  make  it  tem- 
porary in  those  cases  rather  than  adjoui-n  it  ? — I  do 
not  know.     I  think  the  difficulty  would  be 

7239.  And  say :  This  will  come  to  an  end  unless 
you  restore  the  summons  ? — I  think  whei'e  oases  are 
really  very  bad  it  is  doubtful  whether  they  will  get 
together  again.  The  woman  will  probably  ask  it  to 
be  continued  in  the  bad  cases,  and  would  have  gone 
back  in  the  good.  I  do  not  think  it  would  make  much 
difference. 

7240.  How  would  you  treat  the  cases  where  you 
think  there  is  no  reasonable  probability  of  their  coming 
back.  Up  to  that  case,  I  understand,  by  an  adjourn- 
ment or  a  temporary  order,  you  might  hope  for  a 
reconciliation ;  but  supposing  you  get  oases  where  you 
have  no  reasonable  prospect  ? — I  think  when  the  order 
is  made  nobody  could  tell  what  the  woman  would  do. 
I  think  in  a  case  of  that  kind  you  would  get  an 
advantage  by  a  temporary  order. 

7241.  Ton  would  give  the  power  to  make  a 
temporary  order  or  a  permanent  one  ? — Tes,  1  think 
that  would  be  advisable. 

7242.  Then  you  say,  "  This  evil  can  be  mitigated 
"  by  discreet  and  restrained  administration."  I  sup- 
pose that  is  by  the  justices  or  magistrates  holding 
they  are  not  bound,  and  trying  to  reconcile  the 
parties  ? — Tes,  1  do  not  think  the  Home  Office  could 
do  better  than  circularise  the  justices  of  the  peace. 
1  am  sure  it  is  not  imderstood,  and  1  think  a  Home 
Office  circular  would  make  it  clear  that  it  is  a 
permissive  Act,  and  not  compulsory. 

7243.  Tour  reference  to  the  Home  Office  is  that  a 
strongly  worded  message  to  the  justices  explaining 
that  they  are  not  bound  to  separate,  would  prevent  it  ? 
— I  think  it  might  prevent  a  great  deal  of  mischief. 

7244.  Tou  do  your  utmost  to  keep  people  together  ? 
— I  do  my  best,  and  I  find  an  adjournment  and  a 
lecture  often  does  it,  and  sometimes  I  see  them  in  my 
room,  or  the  clerk's  room. 

7245.  Then  the  only  suggestion  is  that  you  would 
give  the  magistrates  power  to  give  a  permanent  order 
or  temporary  order  ? — Tes. 


7246.  And  possibly  only  to  make  a  maintenance 
order  ? — I  also  deal  in  my  proof  with  the  suggestion 
there  should  be  a  time  limit  for  desertion. 

7247.  What  is  the  point  there  ? — The  suggestion 
has  been  made  that  there  should  be  a  time  hmit,  and 
no  order  should  be  made  for  desertion  unless  some 
time  after  the  actual  desertion. 

7248.  Is  it  not  necessary  to  provide  the  mainten- 
ance at  once  ? — Of  coui-se,  if  the  wife  becomes  charge- 
able, the  poor  law  authorities  can  act  by  taking 
proceedings  under  the  Vagrancy  Act,  which  sometimes 
will  bring  them  together  quicker  than  anything  else. 
Of  course,  it  is  disagreeable  for  a  women  to  go  to  the 
poor  law  guardians,  but  one  has  to  be  carefid  that  a 
woman  does  not  proceed  under  this  Act  in  a  fit  of 
temper.  A  man  goes  away,  perhaps,  for  two  days, 
and  when  he  comes  back  there  is  a  summons  for  deser- 
tion, and  he  then  goes  away  again  very  angry,  and 
there  is  a  complete  break-up,  which  there  would  not 
have  been.  But  I  think,  as  we  do  in  Hull,  the  way  is 
to  send  somebody  round  with  the  woman,  and  ask  the 
man  to  take  her  back,  and  if  he  refuses,  there  is  some 
evidence  then  of  desertion. 

7249.  Is  not  that  part  of  the  diffi.culty  cleared  by 
the  desertion  case  orders  only  being  made  for  mainten- 
ance ? — Tes,  but  one's  jurisdiction  is  founded  on  the 
1895  Act,  and  upon  there  having  been  desertion. 

7250.  But  it  does  not  follow  you  need  make  an 
order  that  they  live  apart  ? — ^No,  if  there  is  any  chance 
of  divorce  proceedings — unless  it  is  dangerous  to  the 
woman. 

7251.  But,  supposing  it  is  only  a  question  of  deser- 
tion, is  it  necessary  to  go  into  all  these  questions  as  to 
the  Yagrancy  Act  P — No,  I  do  not  know  that  it  is. 

7252.  I  do  not  see  why  you  want  to  make  an 
amendment  ? — No,  I  think  if  care  is  taken  not  to  make 
an  order  too  hastily,  it  is  all  right.  But  I  am  sure 
orders  are  made  too  hastily. 

7253.  Then,  it  is  rather  in  the  working  of  the  Act 
than  the  terms  of  it  ? — Tes. 

7254.  Then,  you  say,  "  A  more  general  suggestion 
"  has  been  made,  viz.,  that  in  every  case  under  the- 
"  Act  there  should  be  a  period  of  probation  before  any 
"  order  were  made  alisolute."  Would  you  explain 
what  you  mean  by  that  ? — A  suggestion  was  made  that 
before  any  order  was  made  absolute,  there  should  be 
an  adjournment  before  the  order  came  into  effect. 

7255.  Do  you  see .  any  advantage  in  that  ? — No,  I 
do  not  see  any  advantage  in  a  period  of  probation,  in 
cases  where  the  husband  has  been  convicted  of  an 
aggravated  assault,  or  an  assault  on  indictment,  of 
desertion,  cmelty,  or  of  being  an  habitual  drunkard. 

7256.  Tour  point  is  that  there  should  be  delay 
before  rather  than  after  ? — Tes. 

7257.  Then,  as  to  the  wife  having  to  leave  fii-st?— 
Tes,  there  is  a  difficulty  not  only  with  regard  to  the 
children,  as  mentioned  by  Mr.  Atkinson,  but  where  a 
woman  has  her  own  house  and  furniture. 

7258.  Then,  as  to  orders  against  the  wife;  have 
you  any  suggestion  as  to  the  extension  of  the  Act  of 
1895  with  regard  to  that  ? — No,  I  think  if  a  man  turns 
his  wife  out,  the  justices  will  not  make  any  serious 
order ;  he  can  turn  her  out. 

7259.  And  then  he  wiU  be  met  by  a  summons  for 
desertion? — Tes,  but  the  magistrates  will  not  make 
too  high  an  order.  He  would  have  to  provide  for  his 
wife  in  any  case. 

72G0.  Then  the  other  part  of  your  suggestions  deal 
with  suggestions  that  have  been  made  with  regard  to 
probation  officers  and  others  ? — Tes. 

7261.  I  do  not  think  we  need  consider  all  this  very 
much,  because  this  is  rather  detail  of  how  people 
of  discretion  should  work  the  Act  rather  than  any 
amendment  ?— Tes,  and  I  have  pointed  out  that  no 
amendment  is  required. 

7261.  Then  as  to  publication  of  reports.  What  is 
youi-  view  on  your  experience  about  that  ? — I  think  the 
fuL.  details  of  these  cases  are  devoured  by  young  people 
from  pi-urient  motives,  audit  would  be  veiy  advisable  in 
their  interests  that  only  general  results  should  be 
published.  The  difficulty  is,  of  course,  to  enforce  thal^ 
how  it  could  be  done ;  whether  it  should  be  edited  by 
some  official  of  the  court ;  that  is  almost  impossible. 
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Or  whether  jou  should  only  have  the  decree  and  the 
names  of  the  parties.  I  think  something  should  be 
done  to.stop  it.  Some  papers  would  stop  it,  but  they 
cannot  because  of  the  other  papers. 

7263.  Then  as  to  the  relative  position  of  the  sexes  ? 
— Well,  that  is  a  question  I  have  some  diffidence  in 
saying  much  about,  as  it  is  not  anything  to  do  with 
my  work.  I  should  like  to  add  something  to  my  proof 
as  a  result  of  what  I  heard. 

7261;.  Before  you  add  to  it,  would  you  tell  us  youi- 
view  about  that  ? — I  have  said  that  I  think  the  law 
might  be  made  the  same — that  misconduct  alone  ought 
to  be  sufficient  to  give  a  woman  the  right. 

7265.  Then  what  do  you  want  to  add  to  your  proof  ? 
— I  have  seen  a  suggestion  that  a  distinction  might  be 
made  between  an  isolated  act  of  misconduct  on  the 
part  of  a  man  and  a  living  in  adultery,  and  I  want  to 
say  I  think  there  are  grave  difficulties  in  making  such 
a  distinction.  I  think  the  discretion  might  wisely  be 
left  to  the  wife  whether  or  not  to  act  on  an  isolated 
instance. 

7266.  This  is  a  matter  of  opinion,  you  say,  rather 
than  experience  ? — Yes.  Because  she  might  take 
action  if  she  would,  but  probably  she  would  not.  I 
would  say,  from  my  knowledge  of  the  working  classes, 
that  they  would  not  be  very  likely  to. 

7267.  Have  you  met  cases  where  the  woman  desired 
to  be  free  when  there  is  only  adultery  ? — No,  I  thiuk 
not.  All  the  woman  wants  is  to  get  her  husband  back. 
I  have  had  the  most  pitiable  stories.  Women  have 
said  they  do  not  mind  the  husband  having  a  certain 
woman  in  the  house — much  younger  and  more  attrac- 
tive— biit  they  cannot  stand  being  abused  by  them. 
There  is  extraordinary  tolerance. 

7268.  But  you  do  think  that  adultery  ought  to  be 
a  gi-ound  for  divorce  ? — Tes,  I  think  the  law  ought  to 
be  the  same. 

(The  following  is  the  Table  referred  to  and  handed 
in  by  the  witness.) 
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7269.  {Mr.  Spender.)  Did  you  say  that  you  thought 
many  young  people,  within  your  knowledge,  had  what 
would  be  grounds  for  divorce  under  the  existmg  law,  if 
they  chose  to  apply?— No,  I  did  not  say  that,  but  I  said 
I  thought  they  would  very  soon  make  them. 

7270.  Then  you  do  not  think  there  are  any  large 
number  actually  with  grounds  for  divorce  P— I  should 
say  there  are  a  good  many. 

7271.  And  you  think  it  better  not  to  give  them 
the  facilities  ?— I  think  it  is  an  exceedingly  difficult 
question.  1  am  certain  you  could  produce  chapters 
and  volumes  of  hard  cases,  but  from  what  I  see  of  the 


inner  life  of  unskilled  labour  in  the  large  towns,  I 
should  be  quite  sui-e  that  though  it  may  seem  unjust  and 
illogical,  the  extension  and  cheapening  would  have  a 
dangerous  effect. 

7272.  I  was  not  thinking  of  the  hard  cases,  but 
that  there  are  many  people  where  the  case  is  not  hard  ; 
but  where  if  divorce  was  accessible  to  them,  they  would 
resort  to  it.  Tou  do  not  wish  to  equalise  the  facilities 
between  the  rich  and  the  poor  ? — I  realise  the  difficulty, 
but  I  think  it  would  be  unfortunate,  and  though  it  is 
illogical  to  do  it  to  any  great  extent,  I  do  not  think  I 
would  resist  it  being  made  cheaper  in  London,  or  a 
divorce  judge  coming  down.  But  if  it  was  made  cheap 
at  the  very  doors  of  the  poorest  classes  I  am  afraid  it 
would  have  a  bad  efEect. 

7273.  Then  do  you  mean  you  do  not  desire  that 
divorce  should  be  multiplied,  whether  for  good  or  bad 
causes  ? — There  is  no  machinery  now.  There  is  every 
in  cases  under  the  Summary  Jurisdiction  Act  that  the 
troubles  may  be  smoothed  over,  whUe  if  divorce  were 
made  too  easy  there  would  be  the  same  ill-assorted 
marriages  which  would  be  less  faithfully  observed 
than  at  present. 

7274.  Do  not  you  think  people  may  judge  for  them- 
selves. It  looks  rather  a  paternal  view  ? — Tes,  I  think 
a  magistrate  becomes  paternal  in  his  views. 

7275.  And  you  think  a  magistrate  should  be  con- 
ciliatory ? — Tes. 

7276.  And  you  would  make  it  as  difficult  as  you 
could  to  obtain  divorce  ? — Well,  I  would  not  make  it 
too  easy. 

7277.  And  you  do  not  see  any  kiud  of  injustice  ia 
there  being  a  difference  between  the  rich  and  the  poor 
being  able  to  avail  themselves  of  it  ? — Tes,  at  the  first 
sight  I  do,  but  amongst  unskilled  labour  the  unsetthng 
of  the  youthful  marriages  makes  such  a  difference. 

7278.  Do  you  think  it  might  be  met  by  any  change 
in  the  law  in  regard  to  the  marriage  of  minors  ? — I 
think  something  might  be  done  in  that  way,  but  the 
marriage  is  a  necessity,  unfortunately,  in  most  cases, 
and  if  they  did  not  maiTy  there  would  be  proceedings 
under  the  Bastardy  Act. 

7279.  With  regard  to  reports,  have  you  any  expe- 
rience on  which  you  base  your  view,  or  is  it  only  a 
general  opinion  ? — It  is  only  a  general  opinion. 

7280.  It  would  apply  to  a  great  many  other  things 
on  those  general  grounds  besides  matrimonial  causes  ? 
— Oh,  yes,  quite  as  much  to  the  publication  of  details 
of  other  cases.  I  could  give  instance  after  instance 
where  certain  disagreeable  crimes  have  taken  place,  and 
have  been  reported,  and  there  has  been  a  recrudescence 
almost  immediately. 

7281.  You  think  it  is  a  kind  of  suggestion  when  a 
particular  case  is  reported  ? — Tes,  it  is  suggested,  even 
down  to  such  things  as  gilding  a  sixpence  to  represent 
a  half-a-sovereign.     I  remember  a  case  like  that. 

7282.  Do  you  find  reports  in  your  press  of  unde- 
sirable cases  ? — I  think  they  do  not  report  cases  that 
would  do  good  to  report,  and  very  indecent,  or  bordering 
on  indecent,  things  are  reported.  They  do  not  report 
bastardy  cases,  or  cases  under  the  Criminal  Law 
Amendment  Act,  but  anything  between  the  two,  which 
is  called  spicy,  I  think  the  word  is,  they  report. 

7283.  But  your  view  would  carry  you  further  than 
divorce  cases  ? — Absolutely. 

7284.  Tou  would  like  to  have  powers  which  would 
extend  to  all  cases  of  that  kind .'' — It  would  be  most 
desirable. 

Adjourned  for  a  short  time. 

7285.  {Solicitor-General.)  I  just  want  your  view 
about  the  courts  that  should  have  jurisdiction.  As  I 
understand  your  view,  it  would  be  desirable  to  give 
jurisdiction  both  to  the  stipendiary  magistrates  and  to 
the  county  court  judges  ? — No,  I  did  not  say  that.  If 
it  is  decided  that  it  is  necessary  or  advisable  that  there 
should  be  extension  at  all,  I  would  first  of  all  prefer 
that  the  High  Court  judge  should  come  down  locally  if 
possible;  if  that  is  impossible,  then  I  would  suggest 
where  there  are  stipendiaries  they  should  have  the 
jurisdiction,  as  they  act  in  kindi-ed  matters ;  and  where 
there  are  no  stipendiaries  that  the  county  court  judges 
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stould   have   it.     I   think  we  stipendiary  magistrates 
understand  this  class  of  thing  best. 

7286.  But  it  would  be  necessary  to  have  it  either  in 
the  stipendiaries  or  the  county  coui-ts  if  you  want  to 
give  the  same  opportunity  to  the  poor  as  to  the  better 
classes  ? — ^It  would. 

7287.  And  I  understood  you  to  say  that  you  do  not 
think  it  would  be  very  beneficial  to  make  it  cheap  and 
easy  ? — No. 

728S.  That  1  presume  is  because  you  do  not  view 
ditorce  favourably? — No,  that  is  not  so.  There  is 
nothing  in  the  nature  of  an  ecclesiastical  position  in  the 
matter  at  all,  if  you  mean  that. 

7289.  Then  what  is  the  ground  of  it  ? — It  is  simply 
the  reason  that  I  believe  the  effect  of  cheapening  and 
extending  would  be  that  the  unsettlement  amongst  the 
lives  of  the  young  maiTied  people  would  be  greatly 
increased,  and  1  think  that  marriages  which  are  some- 
times hastily  entered  into,  and  are  no  doubt  very  often 
exceedingly  difficult  for  the  first  18  months,  become  all 
right  later  on,  and  if  there  was  local  machinery  they 
would  go  there  at  once,  and  I  do  not  think  the  King's 
Proctor  would  have  an  opportunity  of  finding  out  the 
coUusion. 

7290.  But  that  would  depend  on  the  grounds  of 
divorce  ? — I  am  simply  considering  the  existing  law, 
namely,  adultery. 

7291.  But  you  are  in  favour  of  equalising  the  sexes  ? 
— ^Absolutely. 

7292.  Then  if  you  wish  to  allow  divorce  to  the 
poorer  classes  it  is  essential,  is  it  not,  that  you  should 
have  a  local  tribunal  which  would  be  able  to  deal  with 
it  cheaply  and  expeditiously  ? — ^It  would  be  probably 
"the  cheapest  and  easiest  way  to  have  a  local  tribunal, 
but  I  should  have  thought  if  it  is  desired  to  extend, 
something  might  be  done  by  reducing  the  costs  at  the 
High  Court,  or  sending  down  a  High  Court  judge  of  the 
Divorce  Division  to  deal  with  these  cases  locally.  If 
neither  of  these  courses  is  advisable,  then  I  am  bound 
to  admit  the  other,  but  I  am  very  anxious  to  avoid 
such  an  alternative. 

7293.  You  have  said  if  divorce  was  made  too  cheap 
there  would  be  a  general  premium  on  misconduct  ? — 
Tes. 

7294.  I  do  not  quite  understand  what  you  mean  by 
that  ? — Well,  the  ovei-whelming  majority  of  cases  under 
the  1895  Act  are  people  married  about  six  months,  and 
in  these  cases  there  is  a  permissive  power  imderthe  Act, 
and  that  prevents  a  breach  of  all  relations.  In  the 
other  case  there  would  be  nothing  to  prevent  them 
misconducting  themselves  by  arrangement,  and  then 
you  would  have  a  divorce  and  new  relations  for  these 
already  unfit  people,  and  the  end  would  be  that  the 
woman  would  very  often  go  on  the  streets. 

7295.  But  you  would  agree  if  two  persons  cannot 
agree  it  would  be  better  they  should  be  divorced 
instead  of  forming — each  of  them — irregular  unions, 
with  the  consequence  of  illegitimate  children  ? — I  agree 
that  is  a  very  serious  evil,  and  that  is  the  difficulty  of 
the  position.  One  sees  the  individual  cases,  and  one 
cannot  shnt  one's  eyes  to  them,  but  1  think  one  sees  them 
rather  magnified,  and  I  think  they  are  comparatively 
negligible  to  the  effect  there  would  be  amongst  young 
people  in  the  event  of  facilities. 

7296.  Is  it  your  experience,  in  the  orders  you  make, 
that  the  parties  form  irregular  unions  ? — I  think  they 
do  in  some  cases,  but  1  am  certain  that  a  very  large 
number  of  them  come  back  together  again,  whether 
there  has  been  such  irregularity  or  not,  and  eventually 
it  is  very  curious  sometimes  to  find  out  cases  where 
you  would  think  everything  possible  had  been  against 
the  marriage  going  on,  and  yet  in  spite  of  it  all,  when 
there  were  children,  usually  the  thing  has  come  right 
in  the  end. 

7297.  Have  you  any  idea  in  youi-  experience  of 
cases  that  come  before  you  for  separation  orders  of 
how  many  of  those  unions  are  childless  ? — ^I  should  say 
there  is  much  more  trouble  where  there  are  no  children ; 
but,  imfortunately,  there  is  a  great  deal  of  trouble  even 
when  there  are  children. 

7298.  {Sir  Oeorge  Wliite.)  May  I  summarise  your 
evidence,  Mr.  Halkett,  by  saying  that  on  the  whole  you 
think  no  amendment  of  the  Act  is  required  ? — ^I  do  not 


say  that  it  might  not  be  a  fair  thing  in  the  interests  of 
the  lower-middle  classes  and  the  better  class  of  artisans 
that  things  should  not  be  a  little  cheaper  than  they 
are  in  the  Divorce  Division — that  is  all.  I  feel  a  great 
difficulty  in  further  cheapening  and  bi-inging  it  to  every 
man's  door. 

7299.  Then,    whatever   injustice    there    is    in    the 

present  arrangement,  you  would  still  perpetuate  it  ? 

Tes. 

7300.  But  you  would  remove  it  for  a  portion  of  the 
working  class,  but  not  for  the  whole  ? — Yes,  I  would. 
There  was  a  time  when  divorce  was  only  available  to 
the  very  rich,  until  the  Divorce  Act  passed.  It  was 
illogical  then  and  it  is  illogical  now ;  I  admit  that,  but 
the  question  is,  if  you  are  going  to  carry  logic  to  the 
extent  of  undermining  the  family  life  of  these  young 
people ;  that  is  the  only  thing. 

7801.  It  is  hardly  a  question  of  logic.  If  it  is 
necessary  for  relieving  the  condition  of  a  skilled  artisan 
of  40s.  a  week,  why  is  it  not  then  necessary  to  apply 
the  same  principle  to  the  labourer  of  20s.  a  week  ? — 
Because  in  the  better  classes  marriage  is  held  much 
more  binding  than  it  is  in  the  other  classes. 

7802.  In  your  evidence  you  seem  to  practically  draw 
a  line  between  the  morality  of  the  skilled  artisan  and 
the  unskilled  and  the  labourers  .^^Yes,  to  a  great 
extent — rou  ghly . 

7803.  You  would  place  that  on  the  question  of 
earnings,  I  suppose  ? — No,  the  classification  is  because 
of  earnings,  but  the  reason  for  distinction  is  the 
different  code  of  pubKc  opinion  amongst  the  classes. 

7804.  But  surely  in  the  purely  labouring  classes 
who  cannot  be  called  skilled  artisans,  there  is  as  keen  a 
sense  of  morality  as  there  is  amongst  artisans  ? — I  only 
know  one  large  industrial  centre  weU  in  that  respect, 
but  I  once  had  a  correspondence  with  a  magistrate  in 
the  metropolis,  and  I  learned  that  things  were  much 
better  in  the  metropolis  than  in  the  other  centres. 
Having  also  to  deal  vidth  people  from  large  centres  in 
the  north  of  England,  I  think  things  are  rather  better 
in  Hull  than  other  places,  but  my  correspondence  with 
the  metropolitan  magistrate  led  me  to  understand  that 
a  much  better  condition  of  things  existed  in  the  metro- 
polis, which  is  not  much  borne  out  by  all  the  evidence 
before  this  Commission. 

7805.  (Jfr.  BHerley.)  What  is  that  ?— That  in  the 
metropolis  the  marriage  tie  is  much  more  regarded 
amongst  the  unskilled  labcfnring  classes  than  my 
experience  has  been. 

7306.  {Sir  George  White.)  Then  as  to  the  separa- 
tion orders,  you  rather  think  that  the  passing  of  the 
Act  of  1895  has  createdt  he  demand  ? — There  was  the 
Matrimonial  Causes  Act  before,  but  this  Act  has  made 
things  more  easy  and  looms  larger  in  the  eyes  of  the 
people  ;  and  anything  that  enables  people  to  get  shut 
of  each  other,  as  they  say  in  Yorkshire,  is  unfortunate, 
but  if  they  get  to  know  the  permissive  character  of  it 
I  think  that  would  be  a  great  thing. 

7307.  You  think  the  benefits  exceed  the  disad- 
vantages that  you  have  pointed  out  ? — Oh,  greatly. 

7308.  Apparently  you  have  very  strong  views  as  to 
early  man-iage  being  the  greatest  cause,  may  I  say,  of 
these  separation  applications  ?— The  greatest  number 
of  applications  I  get  are  those  from  the  newly-married 
people,  and  they  are  the  most  frivolous— the  least 
substantial. 

7309.  {The  Archbishop  of  Yorlc.)  I  think  you  have 
to  deal  very  largely  in  Hull  with  waterside  labourers 
and  sailors  ?—Dockside  labourers  largely.  There  is 
more  unskiUed  labour  in  Hull  than  in  any  other  town 
I  know  of.  I  daresay  Grimsby  is  in  the  same  position, 
but  I  do  not  know  Grimsby  very  intimately. 

7310.  And  the  character  of  the  large  dockside  sea- 
farmg  population  is  one  of  considerable  instabihty  in 
every  way  ? — In  every  way. 

7311.  In  residence,  in  character,  m  permanence  of 
obhgation  of  all  sorts  P — Absolutely. 

7812.  But  you  say  in  Hull,  from  your  experience,  as 
m  other  similar  places,  there  is  a  very  marked  distinc- 
tion between  the  public  opinion,  of  the  average  morality 
that  results  from  public  opinion,  between  the  classes  of 
which   you  have  just  been   speaking   and  the  artisan 
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and    regular    wage -earning     man? — A    very    marked 
distinction. 

7313.  And  tlie  condition  you  describe  as  existing 
in  the  former  would  not  obtain  in  the  latter  ? — No,  in 
fact,  I  think  that  class  desire  extension  of  divorce 
facilities  less  than  any  other  class  in  the  community. 

7314.  Have  you  ever  heard  any  requests  made  or 
demands  made  or  grievances  asserted  about  cheapening 
of  divorce  procedure  ? — Never  once  ;  I  have  never  once 
heard  of  it.  I  know  cases,  of  course,  where,  if  it  had 
been  cheaper,  it  would  have  been  resorted  to,  but  I 
never  heard  an  expression  about  it. 

7815.  Ton  said  in  your  proof,  "  Can  any  one  who 
"  constantly  listens,  as  I  do,  to  flimsy  charges  of  neglect 
■'  to  maintain,  persistent  cruelty,  desertion,  Ac.  made  by 
"  young  wives  against  then-  husbands,  with — in  few  cases 
"  — '  no  appearance  '  by  the  defendant,  or  defended  only 
"  as  to  means — doubt  as  to  what  the  result  would  be  of 
"  extension"  of  facilities  of  divorce.  Would  you 
express  what  you  conceive  the  result  would  be.  Do 
you  naean  it  would  mean  the  bringing  of  a  great  many 
actions  in  the  court  as  to  which  there  would  be  reason- 
able belief,  though  perhaps  not  much  actual  proof,  that 
there  had  been  connivance  between  the  parties  ? — 
Certainly,  1  mean  they  take  a  great  deal  of  trouble  by 
means  of  these  flimsy  cases  to  get  a  separation  order, 
and  if  they  could  get  rid  of  one  another,  in  many 
cases  they  would  do  so,  although  there  is  this,  that  in 
the  separation  orders  they  get  something  from  the 
husband. 

7816.  And  you  would  agree,  that  in  a  very  large 
number  of  cases  you  deal  with,  by  a  little  persuasion 
and  postponement  and  management,  you  can  indiice 
these  very  people  to  come  together  again  ? — Oh,  yes, 
considering  the  difficulties  there  are  in  dealing  with 
that  class,  it  is  really  wonderful  the  success  there  has 
been. 

7317.  But  you  say,  if  they  had  been  able  to  procure 
a  divorce  on  the  ground  of  adultery  or  cruelty — but 
certainly  adidtery — in  that  class  of  which  you  are 
speaking,  there  would  be  vei-y  little  to  prevent  them 
resorting  to  adultery  with  a  view  to  obtaining  a 
divorce  .f — I  think  in  a  large  number  of  these  cases  they 
woidd  have  resorted  to  it  to  get  divorce. 

7318.  And  would  you  say  in  that  way  a  large 
number  of  young  couples  would  have  been  divorced, 
who  have  come  together  again  ? — Yes,  many  who  have 
come  back  again  woTild  have  been  divorced. 

7319.  I  understand  from  yoni-  evidence  that  you 
were  in  favour,  as  far  as  possible,  of  cheapening  the 
procedure  of  the  High  Court,  whether  the  High  Court 
remained  in  London  or  went  on  circuit  to  the  provinces  ? 
— Certainly,  making  it  appreciably  cheaper  than  it  is 
at  present.  It  seems  beyond  the  range  of  a  class  of 
person  who  might  safely  be  entrusted  with  the  jurisdic- 
tion.    That  is  what  I  feel  about  it. 

7820.  But  in  order  to  procure  for  such  poor  people 
as  desired  to  be  divorced  the  advantages  of  the  court, 
you  would  be  willing  that  in  evei-y  possible  way  the 
cost  should  be  reduced  ? — Tes. 

7321.  And  the  proceeding  simphfied  ? — Absolutely. 

7322.  Even  to  the  extent  of  the  initial  proceedings 
taking  place  in  the  county  court  ? — Certainly. 

7323.  Might  I  summarise  the  evidence  which  in 
your  great  experience  you  put  before  the  Commission 
both  with  regard  to  the  extension  and  the  facilities 
and  the  grounds  of  divorce,  in  this  way — that  you  feel 
this  is  not  merely  a  question  of  relief  of  hard  cases, 
but  of  wide  social  policy  ? — Tes,  absolutely.  It  seems 
to  me  the  relief  of  hard  cases  and  the  good  that  would 
be  done  to  them  would  be  nothing  compared  vdth  the 
undermining  efEect  of  bringing  divorce  to  the  doors 
of  the  poorer  classes. 

7324.  If  you  had  to  deal  with  the  hard  cases  that 
come  before  you,  and  did  not  keep  before  your  mind 
the  broad  social  efEect,  you  would  ardently  desire  a 
remedy  for  them  ? — Absolutely,  and  I  think  one  has 
to  guard  against  that,  because  the  hard  cases  are 
concrete.  One  sees  them  and  knows  them,  and  knows 
the  people  and  the  names  of  the  people  and  all  about 
the  people,  and  the  tendency  is  to  judge  these  questions 
by  hard  cases. 


7325.  But  in  spite  of  your  sympathy  with  the 
knowledge  of  hard  cases,  you  feel  that  the  extension 
of  groxmds  and  facilities,  unless  carefuUy  guarded, 
would  have  a  bad  general  social  eifect  ? — Yes,  I  am 
sure  of  it. 

7326.  (Lord  Outhrie.)  Ton  said  that  the  extension 
of  the  grounds,  unless  carefuUy  guarded,  would  have  a 
serious  social  effect.  One  quite  understands  that,  but 
does  not  that  reduce  it  to  the  question  of  how  any 
extension  is  to  be  hedged  round  ? — Did  1  say  that.  Lord 
Guthrie  i 

{The  Archbishop  of  York.)  1  beg  your  pardon,  I 
asked  the  question  just  now.  Might  I  put  the  question 
again,  if  Lord  Guthrie  would  allow  me  ? 

7327.  Might  I  take  it  that  any  extension  of  the 
facilities  for  divorce,  unless  carefully  guarded,  and  any 
extension  of  the  grounds  of  divorce  at  all,  would  hava 
a  bad  social  efEect  P — I  think  so. 

7328.  I  rather  mean  the  phrase  which  I  put  in  the 
question,  "  unless  carefully  guarded,"  to  apply  to  the 
facihties  rather  than  the  grounds  ?  —  The  Chairman 
asked  me  the  very  question,  and  I  said  that  in  my 
opinion  I  was  not  qualified  to  answer  it  fully  from  my 
experience  at  the  court,  and  what  I  felt  about  it  was 
that  it  was  the  hard-case  argument  again,  and  if  you 
admit  it  for  one  case  you  must  for  another. 

7329.  {Lord  Quthrie.)  Take  desertion  as  an  illustra- 
tion. One  quite  understands  that  a  woman  deserted, 
might,  instead  of  separation,  go  straight  for  divorce  ? 
—Tes. 

7330.  Suppose  you  insist  that  the  desertion  must 
have  lasted  for  four  year,  and  that  she  must  prove  that 
it  was  not  voluntary  but  malicious  ? — Tes. 

7331.  And  that  there  must  be  evidence  before  the 
man  who  has  to  decide  the  case  to  enable  him  to  test 
if  there  is  any  collusion,  would  not  that  make  a  great 
difference  ? — I  think  it  might,  but  it  was  one  of  these 
points  I  had  not  considered  in  my  proof,  and,  there- 
fore, I  would  rather  not  express  any  opinion. 

7332.  Tell  me  this,  Mr.  Halkett,  do  you  consider  it 
important  in  all  cases,  whether  separation  or  divorce, 
that  the  parties  should  be  represented  by  qualified 
solicitors  ? — I  do,  indeed — ^I  feel  that  very  strongly. 
Of  course,  in  my  country — Scotland — ^this  system  is 
adopted,  and  it  would  be  a  gx-eat  blessing  if  it  were 
adopted  here.  I  have  strained  the  Poor  Prisoners' 
Act,  perhaps,  more  than  any  other  magistrate  has.  I 
have  signed  certificates  for  counsel,  more  than  any  one 
else  would  have  done,  I  think,  and  this  branch  of  law 
which  is  covered  by  the  Act  of  1895,  it  is  a  very  difficult 
one.  Exceedingly  nice  questions  arise  as  to  what  is 
persistent  cruelty,  and  desertion,  and  so  on,  and  it  is 
hai-d  when  you  have  a  capable,  fluent,  and  plausible 
solicitor  on  one  side,  and  no  one  on  the  other  side,  to 
throw  one's  self  into  the  other  side,  and  see  that  the 
party  not  i-epresented  is  not  a  victim,  and  I  would 
welcome  that  more  than  anything  else. 

7333.  And  you  think  any  local  administration, 
whether  by  the  High  Court  judge  going  down,  or  the 
county  court,  should  be  accompanied  by  some  system 
to  enable  the  poor  people  to  be  represented  by  solicitors  ? 
— I  do,  indeed,  and  I  think  in  many  other  classes  of 
cases  such  a  provision  should  be  enacted.  I  think  it 
is  most  desirable. 

7384.  I  notice  in  the  1895  Act,  clause  10  provides 
for  the  court  of  summary  jurisdiction  refusing  an  order 
in  cases  which  are  more  fit  for  the  High  Court ;  is  that 
ever  done  P — Not  in  the  poor  places  like  Hull.  I  have 
never  had  a  case  yet.  The  maximum  is  2Z.  a  week, 
but  if  one  knew  the  woman  ought  to  get  more  than 
2L  a  week,  one  would  act  on  that  section,  but  I  have 
never  done  so. 

7885.  Then  section  11  provides  for  an  appeal  from 
refusal  to  grant  an  order  ? — That  has  never  been  done. 

{Chairman.)  There  have  been  cases. 

7386.  {Lord  Guthrie.)  But  you  have  never  had 
them  ?— No. 

{Chairman.)  I  could  get  statistics  if  you  like. 
From  what  I  recollect,  I  daresay  there  are  three  or 
ioxa  appeals  a  month. 

{Witness.)  I  have  statistics  here  as  to  the  number 
of   cases   where   summonses   have    been    granted   for 
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desertion,    cruelty,     neglect     to     maintain,     habitual 
drunkenness,  and  so  on. 

7337.  In  your  court  ? — Tes. 

7838.  Perhaps  you  will  hand  those  in? — The 
aggravated  assaidt  column  of  summonses  ha,s  been 
omitted  because  summonses  are  not  usually  granted ' 
for  aggravated  assaults — convictions  for  this  merely 
follow  some  convictions  for  assault.  There  are  about 
400  in  three  years — summonses  granted — as  against 
223  orders  made. 

V339.  I  gather  you  are  from  the  sister  country 
where  Lord  Guthrie  comes  from  ? — Yes. 

7340.  Do  you  approve  of  the  Scotch  law  ? — The 
system  of  procedure  ? 

7341.  No,  the  grounds  of  divorce  ? — I  have  not 
considered  anything  except  the  effect  of  the  one 
difference  that  I  was  asked  about,  namely,  that  cruelty 
and  desertion  ought  not  to  be  necessary  to  prove 
against  a  man.  With  regard  to  the  other  questions 
which  were  dealt  with  in  the  evidence  of  Lord 
Salvesen  on  Friday,  I  have  not  considered  them. 

7342.  Perhaps  you  will  tell  me ;  did  you  say  you 
approved  of  the  husband  and  wife  being  on  an  equal 
footing  ? — Absolutely. 

7343.  One  other  main  distinction  in  Scotland  is 
that  they  allow  divorce  if  there  is  malicious  desertion 
for  four  years  ? — I  know  they  do,  and  that  is  a 
difficulty  I  felt  throughout.  1  do  not  deal  with  it  in 
my  proof.  I  am  giving  evidence  as  a  police  magistrate, 
and  it  does  not  come  within  my  experience  as  a  police 
magistrate. 

7344.  Would  not  it  arise  in  a  place  like  Hull,  where 
seafaring  people  go  to  America  P — One  hears  of  them 
going  to  America,  but  one  does  not  hear  of  their  not 
coming  back.  I  have  heard  of  their  coming  back,  but 
I  quite  admit  it  is  a  very  great  hardship. 

7345.  The  question  is,  to  what  extent  does  it 
prevail.  Are  the  cases  numerous  where  people  go 
away  and  do  not  come  back  ? — No ;  the  threats  of  it 
are  very  common.  One  constantly  hears,  when  an  order 
is  made,  that  the  man  is  going  to  clear  out,  and  he  doc ,» 
clear  out ;  he  goes  to  Cardiff,  perhaps,  or  some  other 
seaport,  and  then  turns  up  again. 

7346.  Do  you  know  of  cases  where  they  have  gone 
to  America  ? — Tes,  and  the  women  have  said  they  have 
not  been  heard  of. 

7347.  Those  cases  would  be  met  by  the  Scotch 
procedure  ? — Absolutely. 


7348.  Why  do  you  suggest  that  the  divorce  system 
should  be  cheapened  at  all,  seeing  the  views  you  express 
in  some  respects  ?— Because  I  think  there  is  a  consider- 
able margin  of  population  to  whom  it  might  apply. 
I  am  not  talking  of  London;  but  of  the  people  of 
Newcastle,  Hull,  Liverpool,  and  so  on,  from  which 
places  the  travelling  expenses  to  London  are  so  heavy ; 
among  these  there  is  a  class  where  the  marriage  tie  is 
considered  binding,  and  I  think  there  would  be  no 
social  danger  in  their  going  to  the  Divorce  Court.  It 
does  not  apply  so  much  to  the  metropolis,  but  if  some 
cheapening  were  possible  I  think  it  would  be  a  very 
great  thing. 

7349.  You  think  at  present  there  are  cases  where 
they  ought  to  be  able  to  go  the  court  ? — Yes. 

(Chairman.)  We  are  all  very  much  obliged  to  you 
for  your  evidence,  Mr.  Halkett. 

The  following  corrected  Table  has  heen  forwarded  hy 
Mr.  Halkett  as  a  supplement  to  his  evidence  : — 
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*  Convictions  for.  following  charges  of  assault. 


Mr.  Latjebnce  Morton  Brown  called  and  examined. 


7350.  (Chairman.)  You  are  stipendiary  magistrate  of 
the  City  of  Birmingham  ? — I  am. 

7351.  How  long  have  you  been  there  ?  —  I  was 
appointed  in  July  1905 — only  four  and  a  half  years. 

7352.  Before  that  were  you  anywhere  else  ? — No. 

7353.  You  were  at  the  Bar  before  that  ? — Oh,  yes, 
I  was  Recorder  of  Tewkesbury  for  15  years,  and 
Recorder  of  Gloucester  for  five  years  before  my  present 
appointment. 

7354.  First  of  all,  as  to  local  courts,  will  you  give 
us  your  views  as  to  any  change  with  regard  to  that  H — 
Well,  in  my  opinion  it  is  very  desirable  that  jurisdiction 
should  be  confei'red  upon  local  courts.  Granted  the 
present  law  as  to  divorce  as  it  stands  by  the  Act  of 
1857,  the  cost  of  coming  to  the  High  Ooui-t  renders 
divorce  practically  impossible  to  a  great  many  of  the 
working  classes  of  the  country,  and  1  think  they  should 
have  the  same  opportunity  as  their  wealthier  brothers 
and  sisters. 

7355.  We  have  had  the  figures  so  much  about  this 
that  I  will  not  trouble  you  about  details ;  but  as  an 
alternative  scheme  would  you  recommend  the  adoption 
of  trial  before  judges  generally  down  from  London,  or 
on  assizes,  or  the  county  court  judges  of  the  district  ? — 
.Assizes,  I  think,  are  held  too  seldom  in  the  year.  In 
most  of  the  towns  civil  work  is  taken  twice  a  year. 
Some  of  the  larger  centres,  like  Birmingham,  Man- 
chester, Liverpool,  and  Leeds  the  civil  work  is  taken 
three  times  in  the  year,  but  that  leaves  a  considerable 
Epace  of  time,  and  I  do  not  know  whether  any  system 
like  grouping  the  counties,  which  was  tried  and  was 
not  successful,  would  make  expense  rather  heavy. 


7356.  Then  we  have  heard  the  objection  with  regard 
to  the  assizes  is  the  i-ushing  of  the  work  ? — I  am  afraid 
on  the  Oxford  Circuit  we  did  not  have  such  a  rush  of 
work.  Of  course,  we  joined  the  Midland  Circuit  at 
Birmingham.     That  is  common  ground 

7357.  That  is  the  big  centres? — Yes;  and  I  must 
say,  although  there  have  been  complaints  occasionally 
of  working  people  hard  when  the  Long  Vacation  gets 
near,  stUl  I  think  the  judges  try  the  cases  there  most 
carefully. 

7358.  The  alternatives  suggested  are  the  assizes, 
the  High  Court  Judge  of  the  Divorce  Division,  or  the 
county  courts  ?— Well,  I  have  said  in  my  proof  that 
I  consider  the  county  courts  present  the  best  courts 
for  the  trying  of  these  divorce  suits.  I  should  limit 
the  jurisdiction — with  regard  to  damages,  I  mean.  I 
would  not  allow  the  jury  to  give  damages  against  a 
co-respondent  of  upwards  of  the  present  amount  of  the 
jurisdiction  of  the  county  com-t — namely,  lOOZ.  I  think 
if  any  larger  sum  than  1001.  could  be  given  as  damages 
against  a  co-respondent,  that  co-respondent  would  be 
ina  position  also  to  pay  the  costs  of  an  action  in  the 
High  Court,  and  therefore  I  should  not  allow  the 
damages  to  exceed  1001. 

7359.  Now  you  have  given  us  some  tables  with 
regard  to  separation  orders  in  your  district  ? — I  should 
like  to  add,  mj  Lord,  if  I  might,  that  if  the  view  is 
taken  that  an  additional  judge  is  necessary  of  the 
Probate,  Divorce,  and  Admiralty  Division  so  as  to  go 
circuit,  then  I  think  the  cases  might  be  got  ready  to  an 
extent  for  him.  I  mean  the  pleadings,  and  so  on, 
might  be  dealt  with   by  the  registrar  of  the  Probate 
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Ooiu't   in  the   different   centres.     There   are   forty   of 
them,  as  youi-  Lordship  knows  far  better  than  I  do. 

7360.  That  means  proceedings  in  local  registries 
and  trial  by  a  jndge  coming  down  ? — -Yes. 

7361.  Bnt  your  preference  would  be  for  the  county 
courts  ? — Yes. 

7362.  You  know  the  class  of  case  pretty  well  by 
your  experience  ^ — Yes,  I  have  had  a  great  deal  of 
experience  in  sitting  as  a  deputy  county  court  judge. 

7363.  Then  what  do  you  say  with  regard  to  capacity 
and  competency  ? — ^I  do  not.  see  why  a  county  court 
judge — -who  has  to  try  aU  kinds  of  issues,  without 
the  assistance  the  judges  of  the  High  Court  get  of 
counsel  who  have  studied  and  looked  up  the  cases, 
sprung  upon  them ;  without  advocates  at  all  very 
often  the  most  difficult  points  of  law  (they  have  to  try 
very  grave  issues  of  fact) — I  do  not  see  why  they  should 
not  be  able  to  try  issues  of  fact  as  to  aye  or  no  has 


there  been  adultery  committed ;  aye  or  no  has  there 
been  cruelty — in  the  words  your  Lordship  put  just 
now :  is  there  such  a  danger  to  the  life  of  the  woman 
as  to  cause  her  life  to  be  a  misery  and  unfit  to  live 
with  the  husband 

7364.  You  do  not  see  the  difficulties  which  some  have 
foreshadowed  in  this  room  ? — The  difficulty  of  many 
men,  many  minds  P 

7365.  Yes  ?— No,  I  do  not. 

7366.  I  gather  you  think  the  issues  simple,  and  that 
they  ought  to  be  dealt  with  by  the  tribunal  suggested  ? 
— I  think  as  simple  as  a  great  many  of  the  issues  which 
the  learned  county  coiu-t  judges  try  now. 

7367.  The  next  point  you  mention  is  the  separation 
orders  and  the  table  you  give  in  your  proof.  Perhaps 
you  will  allow  those  to  be  copied  ? — Yes. 

(The  following  is  the  table  handed  in  and  referred  to 
hy  the  witness.) 


Date. 

No.  of 
applications. 

No.  of 
Orders 
made. 

No.  of 
Orders 
refused. 

No.  of 
Orders 
varied. 

No.  of 

Orders 

discharged. 

No.  of 

Summonses 

and  Warrants 

for  Arrears. 

No.  of 

Persons 

committed 

to  Prison. 

No.  of  Persons 

paid  after 

committal  to 

Prison. 

1907 
1908 
1909 

• 
■201       1         164 
■22.5       1         179 
195                144 

37 
46 
51 

4 

7 
8 

6 
4 
4 

120 
159 
150 

31 

48 
54 

1 

4 
2 

7368.  The  population  of  Birmingham  you  give  as — in 
1907,  553,165  ;  in  1908,  558,357  ;  in  1909,  564,859.  So 
that  comparing  that  with  the  cases  you  have  had,  the 
percentage  is  very  small  ? — Yes. 

7369.  Is  that  the  whole  number  of  oases  in  Birming- 
ham ? — We  have  three  courts  every  day ;  I  sit  in  one 
and  the  ordinary  justices  in  the  others. 

7370.  And  these  figures  are  for  the  whole  ? — Yes. 

7371.  The  ground  of  the  discharge  of  the  orders  in 
Column  6,  which  are  in.  one  year  six,  and  in  the  others 
four  each,  is  the  wife's  adultery  ? — Yes,  in.  aU  cases. 

7372.  That  is  to  say,  those  were  cases  where  the 
wives  had  obtained  orders  and  then  afterwards  com- 
mitted adultery  ? — Yes. 

7373.  What  is  your  view  now  about  the  effect  of 
separating  people  ? — These  figures  seem  to  indicate 
that  on  the  part  of  the  wife,  at  any  rate,  it  does  not  lead 
in  many  cases  to  adultery. 

7374.  Six,  four,  and  fom-? — Yes.  Take  the  last 
year.  There  were  144  orders  made,  and  there  were 
four  orders  discharged.  It  does  not,  of  course,  naturally 
foUow  that  those  four  orders  discharged  were  made  in 
that  year ;  they  might  have  been  made  in  prior  years  ; 
but,  taking  that  percentage,  it  is  not  a  very  high  one ; 
and  I  venture  to  think  if  the  woman  commits  adultery 
that  the  husband  would  be  very  desu-ous  of  finding  it 
out  in  order  to  get  rid  of  the  order ;  and,  therefore,  I 
think  that  those  figures  may  be  taken  as  fairly  repre- 
sentative of  the  adultery  on  the  part  of  the  woman  who 
has  succeeded  in  getting  an  order. 

7375.  What  inference  do  you  draw  from  the  figures 
and  your  experience  as  to  the  man's  adulteiy  ? — I  have 
no  positive  information  on  that.  You  see  there  is  not 
the  same  incentive  to  the  woman  to  ascertain  whether 
he  is  living  in  adultery  or  not. 

7376.  As  long  as  she  gets  her  money  ? — Yes.  Of 
course  a  great  many  women  who  have  come  before  me 
assei-t — especially  when  the  man  is  summoned  for 
arj-ears  under  his  order,  and  he  generally  says  he  is  not 
working,  or  trade  is  slack,  or  something  like  that — 
"  Oh,  but  he  can  afford  to  keep  another  woman, 
"  although  he  cannot  afford  to  keep  up  my  payments." 
That  is — I  was  going  to  say — as  frequently  denied  by 
the  man  as  it  is  made  by  the  woman,  but  it  is  very 
often  denied,  and  it  does  not  concern  me  to  inquire 
into  the  truth  of  it  further  than  to  ascertain  whether 
he  has  the  means  to  pay. 

7377.  What  general  conclusion  have  you  drawn — 
as  far  as  you  are  able  to  draw  it  ? — Well,  as  far  as  I 
am  able  to  draw  it — as  I  say,  it  is  only  speculation — I 
should  say  that  it  did  lead  to  adultery  on  the  part  of 
the  man. 


7378.  Then  you  do,  I  see,  according  to  what  we 
have  heard  before,  everything  you  can  to  bring  the 
parties  together  if  you  are  able  to  do  so  P — I  have  been 
very  particular  about  that,  and  1  think  it  is  the  custom 
of  all  magistrates ;  1  know  it  is  the  custom  of  my 
clei'ks — two  of  them  sitting  with  me — one,  three  days 
a  week,  and  the  other,  two  days ;  and  I  know  we 
are  very  careful  to  try  and  get  the  parties  together 
again — at  the  time  very  often — or  by  adjournments. 

7379.  For  the  sake  of  the  children? — For  the  sake 
of  the  children ;  and  also  by  pointing  out  to  them  that 
wages  which  are  quite  adequate  to  keep  the  home  in 
comparative  comfort,  when  split  up,  are  inadequate  for 
each  of  the  parties. 

7380.  There  are  two  rents  to  pay  to  begin  with  P — 
Two  rents  to  pay. 

7381.  Has  your  experience  led  you  to  form  any 
view  as  to  giving  a  magistrate  a  discretionary  power  as 
to  making  the  order  temporary  or  permanent;  you 
exercise  it  partially,  I  understand,  by  adjourning  the 
summons  P — Yes,  a  great  deal. 

7382.  Then  you  have  no  order  on  which  the  wife 
can  operate  P — No,  but  I  generally  get  a  promise  from 
the  man. 

7383.  Would  it  be  desirable  for  the  magistrate  to 
say,  "  This  is  a  case  in  which  I  think  a  six  months' 
"  order  is  enough  to  begin  with  "  ? — I  do  not  think  that 
is  much  good.  I  think  if  you  adjourn  the  case  for 
28  days,  as  I  do  as  a  rule,  if  I  think  the  man  will  give 
sufficient  for  his  wife  meantime,  that  that  has  the  same 
effect. 

7384.  That  does  not  deal  with  cases  of  cruelty  ?— 
No,  it  is  only  cases  of  desertion. 

7385.  Desertion  is  met  by  merely  ordering  main- 
tenance P — Yes. 

7386.  Not  ordering  separation  at  all  P — That  has 
not  been  done  lately.     It  was  the  practice. 

7387.  And  then  I  called  attention  to  that  ? — Yes. 
7388..  But   with    regard   to    cruelty  ?— Well,   with 

regard  to  cruelty  I  do  not  think  there  would  be  much 
good  done  by  a  temporaiy  order.     A  woman  stands 

7389.  If  you  adjourn  the  summons  ia  those  cases 
there  is  no  protection  in  the  meantime  ? — I  very  seldom 
adjourn  those. 

7390.  Would  not  it  be  desirable  for  you  to  have  the 
power  to  say,  "  I  make  an  order  for  six  months,  and  if 
"  you  are  not  safe  after  that  you  can  restore  the  sum- 
"  mons  "  P — There  would  be  no  objection  to  such  a  power 
as  that. 

7391.  You  have  not  got  it  at  present? — We  have 
not  got  it  at  present,  but  the  woman  stands  a  great  deal 
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befoi-e  she  comes  to  the  com-t ;  she  is  very  loath  to 
come. 

7392.  Tou  do  suggest  some  amendment ;  one  is  that 
the  woman  should  not  be  obliged  to  leave  her  home  in 
order  to  get  an  order  in  cases  where  it  is  necessary  ? 
—No. 

7393.  And  then  you  suggest  the  police  coui-ts  should 
have  power  to  make  an  order  to  maintain,  on  proof  of 
neglect  to  do  so.  That  is  part  of  the  same  amendment, 
is  it  not  ? — Tes ;  I  know  cases  ia  which  the  man  is 
rather  an  idle  and  dissolute  man,  and  not  altogether  a 
good  husband,  and  the  wife  caimot  get  him  to  work  or 
maintain  his  family ;  and  she  starts  a  little  shop  and 
manages  to  increase  her  husband's  small  earnings  by 
this  shop ;  and  yet  if  he  is  cruel  to  her  she  has  to  leave 
him 

7394.  Before  she  can  get  an  order  ? — Before  she  can 
get  an  order ;  and  leave  her  little  shop,  which  is  abso- 
lutely her  only  hope  of  maintaining  herself  and  her 
chilcb-en ;  and  I  think  that  is  a  very  great  hardship  on 
women. 

7395.  Then  you  would  give  power  to  make  the  order 
if  they  prove  neglect  of  duty,  without  making  them 
leave  ? — Tes,  and  also  I  think  a  month  is  too  long  a 
time. 

7396.  Tou  would  make  the  order  operate  at  once  P 
—Tes. 

7397.  The  next  point  you  deal  with  in  your  proof  is 
the  publication  of  reports.  What  does  your  experience 
lead  you  to  say  about  that? — My  experience  of  the 
local  press  in  Birmingham  is  that  they  are  never 
reported  at  all.  The  reporters  leave  when  I  get  on  that 
class  of  summons. 

7398.  "Why  do  they  leave  when  you  get  on  them  ? 
Is  it  personal,  or  what  ? — No ;  because  they  do  not 
think  it  is  sufficiently  interesting  to  the  public  to 
remain. 

7399.  But  this  point  is  rather  dealing  with  divorce 
cases  ? — Tes. 

7400.  Well,  what  do  you  say  about  that  ? — I  do  not 
see  how  you  can  prevent  the  papers  from  reporiing,  and 
I  think  there  may  be  a  slight  deterrent  influence  by  the 
publicity. 

7401.  Tou   can  prevent    them  being    reported    by 
hearing  in  camera  or  preventing  publication  ? — Tes; 
I   have  said  in  my  proof  that  perhaps  the   power  of 
hearing  in  camera  might  be  extended  or  exercised  in 
more  cases. 

7402.  Then  with  regard  to  amendments  of  the  law, 
you  have  expressed  some  views  about  those  ? — Te  s. 

7403.  Do  you  think  any  change  is  desirable  in  the 
interests  of  the  wife  ? — I  do.  I  certainly  think  there  ai-e 
cksos  in  which  the  wife  should  be  entitled  to  relief 
without  proving  either  craelty  or  desertion. 

7404.  Have  you  considered  the  extent  to  which  that 
should  go  ? — Where  a  man  has  a  woman  living  under 
his  protection,  or  is  guilty  of  repeated  acts  of  adultery, 
I  think  she  ought  to  be  entitled  to  relief. 

7405.  Then  you  also  think  hopeless  insanity  shoidd 
be  a  ground  for  divorce.  Have  you  met  with  cases  in 
which  that  matter  has  been  brought  to  your  attention, 
or  is  that  merely  a  matter  of  opinion  ? — Oh,  that  is  a 
matter  of  opinion.     I  do  not  know  that  I 

7406.  Have  you  ever  had  applications  by  people  to 
know  if  they  could  get  relief  ? — No. 

7407.  Then,  according  to  your  proof,  you  consider 
there  should  be  dissolution  on  the  ground  of  habitual 
drunkenness.  What  are  the  grounds  on  which  you 
form  that  opinion  ? — Simply  that  a  dmhken  man  is  a 
lazy  man,  and  he  is  generally  a  cruel  man  and  very 
often  a  dangerovis  man,  and  I  do  not  think  a  woman 

^ught  to  be  obliged  to  live  with  a  man  who  chooses  to 
drink. 

7408.  Would  your  view,  generally,  be  that  if  a 
separation  is  obtained  it  should  be  possible  to  obtain  a 
divorce,  or  woiild  you  limit  it  ? — Well,  for  desertion,  I 
should  make  it  for  a  considerable  period ;  for  a  peiiod, 
say,  as  Lord  Guthrie 

7409.  I  was  not  thinking  of  desertion  for  a  few  days 
or  weeks  ? — Well,  into  that  comes  the  very  big  question 
of — is  it  better  that  people,  who  may  be  young  people, 
should  be  separated — permanently  separated,  and  enter 
into  immoi-al  ties,  or  should  they  be  released  from  a 


tie  which  has  proved  unsuccessful  and  form  new  one9 
which  may  lead  to  happiness  and  success  ? 

7410.  WeU,  I  think  you  have  stated  the  problem 
very  clearly.  Have  you  any  ground  which  enables  you 
to  express  a  view  either  way  about  it.? — Well,  I  am 
afraid  it  is  hardly  a  matter  for  a  police  magistrate. 

7411.  I  wiU  ask  you  this,  then,  with  regard  to 
habitual  drunkenness.  Is  your  observation  confined 
to  the  statutory  definition,  or  would  you  extend  it  at 
all  ?  Tou  know  the  statutory  definition  ? — I  know,  yes 
— a  person  who  is  not  fit  to  manage  himself  or  his 
own  concerns.  But  there  are  two  classes  of  habitual 
drunkards.  There  is  the  man  who  has  drunken  bouts 
— intermittent  drunken  bouts,  who,  when  he  is  sober 
and  when  he  is  not  on  the  drink,  on  one  of  these  bouta 
is  very  often  a  vei-y  good  fellow,  in  every  sense  of  the 
word ;  and  then  there  is  the  man  who  works  and  gets 
drunk  on  Satiu-day  night  always,  and  very  likely 
again  on  Sunday.  The  latter  I  consider  is  the  more 
disagreeable  person  of  the  two,  and  from  him  I  should 
certainly  give  relief. 

7412.  I  should  like  to  ask  you — generally — m  a 
large  city,  like  Birmingham,  do  you  think  there  are 
cases  existing,  or  have  they  been  brought  to  your 
attention,  in  which  the  present  state  of  things  with 
regard  to  courts  and  expense  has  prevented  people 
obtaining  divorces  who  would  do  so  if  they  could  find 
the  money  ? — They  have  not  been  brought  to  my  per- 
sonal knowledge.  And  one  sees  from  these  figures,  and 
the  small  percentage  of  the  applications  to  the  court, 
that  Birmingham  would  not  be  very  largely  affected  by 
a  local  court. 

7413.  Tou  would  not  infer  that  there  woidd  be  a 
large  number  of  cases  coming  in  consequence  of  an 
extension  of  opportunity  ? — No,  not  judging  by  these 
figures  which  I  have  given  for  three  years  I  would  not. 

7414.  As  to  whether  in  many  of  these  cases  the 
local  divorce  courts  would  have  been  resorted  to  or  not  ? 
— I  cannot  say. 

7415.  Have  you  no  figures  or  statistics,  or  what  I 
may  call  a  general  view  of  the  cases,  to  enable  you  to 
say  whether  it  is  probable  or  not  that  a  portion  of  these 
would  have  made  claims  for  divorces  if  there  were  the 
opportunity  ?— I  do  not  think  a  veiy  great  number 
would,  because  they  are  mostly  brought  by  women,  and 
if  they  got  rid  of  the  husband  they  would  get  rid  of 
the  maintenance  money. 

7416.  Then  you  would  not  see  much  fear  that  the 
extension  would  produce  any  real  detriment  to  the 
locality  in  a  genei-al  sense?— No,  I  do  not  think  I 
should.  There  is  only  one  thing  I  did  not  put  down  in 
my  proof,  and  that  is  the  question  of  either  a  man  or 
woman  sentenced  to  penal  servitude  for  a  long  time. 

7417.  I  was  going  to  ask  you  that.  Have  you  as  a 
pohce  magistrate  formed  any  definite  view  as  to  that, 

and  as  having  sat  as  a  county  court  judge  ? I  think. 

myself,  when  a  man  or  a  woman  is  sentenced  to  seven 
years  penal  servitude,  or  upwards,  it  ought  to  entitle 
the  other  to  a  dissolution  of  the  man-iage  tie. 

^  7418.  If  they  choose  ?— Oh,  yes,  if  they  choose ;  not 
ipso  facto. 

_  7419  WTiat  is  it  that  has  led  you  to  express  that 
opinion  ?  It  IS  easy  to  express  an  opinion,  but  we  want 
to  see  the  grounds  on  which  we  should  act  ?— In  the 
iirst  place,  I  think  a  respectable  woman  or  a  respectable 
man  ought  not  to  be  tied  for  life  to  another  who  has 
committed  so  many  crimes  as  to  lead  to  seven  years- 
penal  sei-vitude,  or  such  a  serious  crime  as  to  have  such 
a  sentence  passed  on  him  or  her;  and  any  children  of 
the  maiTiage,  I  think,  ought  to  be  taken  away  from 
tiie  influence  of  such  a  person. 

_  7420.  Do  you  say  that,  whatever  the  nature  of  the 
crime  that  led  to  the  sentence  is  ?  I  mean  there  might 
be  some  crime  of  cruelty,  and  others,  that  might  be  the 
result  of  too  active  a  brain— fraudulent  cases,  and  so 
on.  Do  you  discriminate  between  the  classes  of 
cnmes  ?— I  think  it  would  be  almost  impossible  to  do  that. 
Take  the  case  of  a  big  forgeiy.  I  do  not  thmk  the 
forger  who  committed  such  a  substantial  crime  as  to 
merit  seven  years  penal  servitude  would  be  a  good 
parent  to  tram  up  his  children  on  his  return  frouL 
penal  servitude. 
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7421.  (Mr.  Brierley.)  I  am  rather  struck  by  your 
sayiag  that  a  woman  stands  a  good  deal  before  she 
comes  to  the  court.  I  think  you  were  speaking  with 
reference  to  oases  of  cruelty.  Do  I  understand  that 
that  is  your  impression — that  most  of  these  applications 
are  not  on  trivial  grounds  P — I  think  so ;  1  think  that  a 
woman  stands  a  good  deal ;  and  certainly  in  a  gi-eat 
many  cases  where  a  woman  summonses  a  man,  by  the 
time  the  summons  is  heai-d  she  wishes  it  withdi-awn. 

74"22.  Yes,  but  I  understood  you  to  say  that  your 
experience  was  that  a  woman  does  not  summons  her 
husband  imless  she  has  substantial  grounds.  I  was 
wondering  whether  that  was  your  experience  in  Bir- 
mingham ? — Yes,  I  am  afraid  it  is. 

T-t23.  Then  in  that  case,  of  course,  it  is  necessary 
that  some  order  should  be  made  for  the  relief  of  the 
wife,  either  by  separation  or  otherwise  ? — Yes. 

7424.  That  being  so,  do  you  consider  it  just,  or,  at 
any  rate,  do  you  consider  it  expedient,  that  an  oppor- 
tmiity  should  be  given  to  this  woman  of  releasing 
herself  from  the  man-iage  tie  i-ather  than  submitting  to 
what  probably,  or  possibly,  may  turn  out  to  be  a  per- 
manent separation  ? — Yes. 

7425.  And  it  is  upon  that  ground,  among  others,  I 
suppose,  that  you  think  some  local  jvu-isdiction  is 
necessary  ? — Yes. 

7426.  One  other  word  about  the  local  jurisdiction. 
I  understood  you  to  say  that  you  thought  the  county 
court,  if  the  county  court  were  given  jui-isdiction, 
should  be  Umited  as  to  the  amount  of  damages.  Is 
that  the  only  limit  you  would  place  on  that  jurisdic- 
tion, or  would  you  confine  it  to  people  of  certain 
means  ? — Oh,  people  who  are  not  worth  a  certain  sum. 

7427.  "With  regard  to  the  Act  of  1895.  1  xmder- 
stand  you  to  say  that  you  think  an  amendment  ought 
to  be  made  to  avoid  the  necessity  of  the  wife  leaving 
the  husband.  I  should  like  to  ask  you  the  question  1 
asked  Mr.  Atkinson.  Do  you  think  any  alteration 
might  be  made  ia  the  enforcement  of  these  orders  so 
as  to  give  the  vrife  a  better  chance  of  getting  her 
money ;  one  proposal  being  to  give  the  magistrate  the 
power  to  make  an  order  on  the  employer  to  pay  a 
portion  of  the  wages  to  the  wife  F — I  think  it  would 
very  likely  lead  to  the  employer  getting  rid  of  the 
man. 

7428.  That  is  what  I  wanted  your  opinion  upon ; 
you  think  that  might  happen  ? — Yes,  I  do  not  think 
the  employer  would  be  bothered  with  a  matter  of  that 
kind. 

7429.  Another  suggestion  made  is  that  the  pay- 
ment should  always  be  made  to  some  official  of  the 
court  instead  of  being  made  to  the  wife  personally. 
What  do  you  say  to  that.'' — Yery  often  the  wives 
desire  that  the  officer  of  the  court  should  receive  the 
money,  and  we  always  say  they  do  not  collect. 

7430.  But  do  you  say  you  think  it  would  be 
desirable  that  in  most  cases  payment  should  be  made 
to  an  officer  of  the  court  instead  of  to  the  wife  ? — I 
think  there  ought  to  be  power  to  order  it. 

7431.  There  is  power  to  order  it  already? — Well, 
we  never  exercise  it.  I  have  ordered  it  to  be  paid  to  a 
relation. 

7482.  You  can  order  it  to  be  paid  to  an  officer  of 
the  court  if  yon  wish  ? — I  never  have. 

7433.  But  it  has  been  suggested  it  would  be  a  very 
desirable  course,  and  I  was  wondering  whether  you  had 
any  opinion  about  that  ? — I  think  that  might  be  left  as 
it  is. 

7434.  (Sir  Lewis  Bihdin.)  Is  it  your  view  that  in 
considering  proposed  changes  in  the  divorce  law  we 
must  be  on  our  guard  against  making  divorce  too 
easy  ? — Yes,  I  cannot  say  that  I  favour  divorce  at  all. 

7435.  No,  I  rather  gathered  from  your  evidence 
that  that  was  your  view — ^that  divorce  was  a  grave 
matter  that  must  be  dealt  with  very  gravely  ? — Very 
gravely.  I  cannot  say  that  I  i-egard  it  with  any 
favour. 

7436.  I  gathered  that.  Now  I  suppose  that  the 
multiplication  of  the  grounds  of  divorce,  however 
necessary  it  may  be,  must  have  a  tendency  to  make 
divorce  an  easier  thing  in  the  counti-y? — Yes.  But 
once  having  admitted  the  principle,  then  I  say  it  ought 
to  be  within  the  reach  of  all. 


7437.  I  quite  follow.  I  think  your  ground,  if  I 
may  put  it  in  this  way,  is,  whatever  the  difficulties  of 
getting  divorce  are  or  ought  to  be,  they  ought  not  to  be 
a  mere  matter  of  expense  ? — No. 

14',\^.  If  a  rich  man  can  get  a  divorce  a  poor  man 
ought  to  be  al>le  to  F — Yes. 

7439.  But  you  would  view  with  apprehension  a 
change  of  general  policy  which  had  the  effect  of  making 
the  marriage  tie  less  permanent  or  less  sacred  H — 
Cei-tainly ;  I  look  upon  the  marriage  tie  as  the  greatest 
safeguard  of  the  whole  social  hfe  of  the  country. 

7440.  I  think  you  told  the  Chairman  that,  in  your 
view,  the  proposed  changes  in  the  marriage  law,  or  any 
greater  facility  in  obtaining  divorces,  would  not  have 
very  much  effect  in  Birmingham  ? — I  arrived  at  that 
conclusion  on  the  figures  I  have  given  you  of  the 
separation  orders  that  have  taken  place  in  the  last 
three  years. 

7441.  In  making  up  one's  mind  on  the  general 
situation,  would  it  not  be  right  to  weigh,  against  the 
effect  of  a  change  in  loosening  the  maiiiage  tie — I 
mean  the  question  as  it  affects  the  whole  State — would 
it  not  be  right  to  put  that  against  the  effect  it  would 
have  on  particular  cases  in  particular  neighbourhoods  ? 
—Yes. 

7442.  And  if,  as  was  your  view,  it  would  produce 
little  effect  in  Birmingham,  so  far  as  Birmingham  is 
concerned,  that  looks  like  an  argument  against  making 
any  great  change  ? — Yes,  but  you  must  remember  I  am 
not  consulted  by  people  who  want  divorces.  I  thmk 
you  would  get  more  and  better  information  from  those 
in  Birmingham  who  are  in  practice  there  as  solicitors, 
and  others.  I  have  nothing  to  do  with  the  desire  of 
Mrs.  A.  to  get  rid  of  her  husband,  or  Mr.  B.  to  get  rid 
of  his  wife. 

7443.  I  quite  follow ;  but  as  far  as  your  experience 
goes  ? — Well,  I  do  not  think  my  opinion  is  worth  much 
on  that,  because  I  do  not  know  that  it  would  have 
much  effect. 

7444.  Now  you  have  had  experience,  both  sitting  as 
a  county  coiirt  judge  and  as  a  magistrate.  Is  it  not 
the  fact  that  the  very  poor  come  to  the  magistrate 
in  all  then-  troubles  as  a  kind  of  general  adviser  and 
friend  ? — I  do  not  get  many  applications. 

7445.  You  do  not  ? — No. 

7446.  That  is  not  your  experience  at  Birmingham  ? 
—No. 

7447.  You  know  it  is  so  in  London,  for  instance  r— 
Yes,  I  know  it  is ;  I  see  so  from  the  papers.  But  in 
Birmingham  I  do  not  suppose  I  get  one  application  for 
what  you  would  call  advice  in  a  month. 

7448.  I  suppose  you  become  extremely  familiar  with 
the  habits  of  the  class  we  are  speaking  of — the  very 
poor  p — Yes. 

7449.  Do  yon  think  a  county  com-t  judge  has  the 
same  opportunity  of  getting  to  know  the  social  con- 
dition of  that  particiilar  class  ? — The  county  court 
judge  of  Birmingham  sits  only  in  Birmingham  (well, 
one  place  just  outside  which  has  lately  been  added) ; 
and  he  is  continuously  sitting  there,  the  same  as  I  am 
continuously  sitting  in  Birmingham ;  so  he  has  the 
same  opportunity  of  getting  the  knowledge  of  the 
poorer  classes  as  I  have. 

7450.  Is  it  quite  the  same  class  that  come  before 
the  county  court  judge,  and  that  come  before  you  as  a 
magistrate  ?  Is  it  not  rather  the  small  shop-keeping 
class,  with,  of  course,  their  debtors,  that  frequent  the 
county  court,  whereas  it  is  the  class  below  that  are 
mostly  found  in  the  police  court,  I  suggest? — Yes, 
I  daresay  they  do  get  a  more  respectable  class  in  the 
county  court,  sometimes  ;  but  they  also  get,  I  think, 
a  good  many  of  the  same  people  that  come  into  my 
court. 

7451.  I  am  rather  suggesting  that  the  very  poor 
regard  the  county  coui-t  really  as  the  place  where  they 
have  to  pay  their  debts,  or  where  orders  are  made 
on  them  for  payment  of  their  debts  rather  than  as 
a  place  to  get  relief  ? — Yes,  they  probably  do.  They 
do  not  go  before  the  county  court  judge  at  all  probably ; 
they  admit  the  debt,  and  the  registrar  makes  an  order 
for  so  much  a  week  or  a  month. 

7452.  Is  it  your  view  that  these  cases,  at  any  rate 
divorce  cases,  cannot  be  properly  dealt  with  without 
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the  assistance  of  "ounsel? — Do  you  mean  counsel  in 
the  sense  of  a  bamster,  or  an  advocate — either  solicitor 
or  barrister. 

74.5:!.  I  was  thinking  of  the  report  of  the  Lord 
Chancel] or' s  Committee  last  year,  which  you  may 
remember  said  they  thought  it  was  important  that 
parties  should  be  represented  by  counsel,  even  m 
undefended  cases  ? — Yes. 

74.54,  I  do  not  know  whether  you  agree  with  that 
view  in  your  experience  ? — I  think,  of  course,  that  the 
greatest  possible  assistance  would  be  given  to  the 
tribunal — whatever  it  be — by  solicitors  and  counsel 
being  allocated  to  the  parties. 

7455.  It  would  be  some  safeguard,  wijuld  it  not. 
against  collusion  ? — Certainl}'. 

7456.  What  is  your  view  about  divorce  cases  being 
tried  by  juries ;  ought  the  parties  to  have  the  oppor- 
tunity of  a  jury  ? — That  was  my  view,  and  that  was 
what  I  said. 

7457.  Tou  have  said  so  in  your  proof  F — Yes. 

7458.  You  have  had  experience,  I  dare  say,  of  county 
court  jui-ies  ? — Yes. 

745y.  Do  you  regard  them  as  a  suitable  tribunal 
for  this  pui-pose  ? — Yes,  I  had  a  good  many  juries. 
They  did  not  veiy  often  summon  a  jury  when  I  was 
acting  for  eight  months  continuously  in  one  circuit ; 
but  where  I  did  have  jiu-ies  I  was  sitting  either  in 
Gloucester  or  Cheltenham  with  juries,  and  I  think 
at  Tewkesbvuy,  and  they  were  very  good  men — quite 
capable  of  dealing  with  divorce  cases,  I  should  say. 

7460.  As  to  the  grounds  for  divorce,  have  you  come 
across  cases  often  where  there  has  been  a  conviction 
and  penal  servitude,  and  the  present  law  Las  worked 
hardly,  and  there  ought  to  have  been  a  divorce.  Have 
you  seen  such  cases  when  practising  ? — Well,  I  know 
a  case  in  which  I  defended  a  man ;  he  got  five  years 
penal  seindtude,  and  his  wife  worked  most  loyally  to 
support  the  family  and  welcomed  him  when  he  was 
allowed  to  come  out,  and  I  believe  he  is  in  respectable 
employment  and  they  are  living  happily. 

7461.  Well,  in  that  case  it  would  have  been  deplor- 
able for  there  to  have  been  a  divorce? — Yes,  but  there 
would  not  be  necessarily  a  divorce. 

7462.  Quite ;  but  I  want  to  know  if  you  have  heard 
of  any  case  where  there  should  have  been  a  di'.'orce  ?-— 
No,  I  simply  base  it  on  the  hardship — if  you  are  g<jing 
to  untie  the  man'iage  tie  at  all — of  being  tied  up 
1  ike  that. 

7463.  Now  ic  there  not  great  difficulty  in  the  defini- 
tion of  hopeless  insanity  ? — Verj'  great. 

7464.  And  you  would  not  allow  divorce  in  cases 
of  hopeless  insanity  ? — Hopeless  insanity,  cases  of  what 
are  known  as  general  paralysis. 

7465.  Would  you  allow  it  in  cases  of  general 
paralysis  P — Of  the  brain. 

7466.  But  in  other  cases  of  general  paralysis  ? — No 
I  meant  general  paralysis  of  the  1  'ram 

7467.  But  in  other  ca!-:es  of  general  paralysis,  would 
you  allow  it  then  H — No,  I  do  not  think  so. 

7468.  Does  it  not  strike  you  the  line  of  demarcation 
is  getting  very  naiTOw  between  a  case  of  hopeless 
paralysis,  where  the  afflicted  person  is  lying  like  a  log, 
and  a  case  of  hopeless  insanity  from  paralysis  of  the 
brain  ? — The  line  is  very  thin,  but  in  the  one  case  the 
brain  paralytic  has  to  Ije  confined  in  an  asylvim  right 
away  from  his  wife. 

7469.  But  the  pui-pose  of  marriage  is  equally 
impossible  in  both  oases  ? — Yes,  I  know  ;  but  there  is 
still  the  power  for  them  to  live  together.  I  mean  under 
the  same  roof. 

7470.  (Lord  Guthrie.)  I  suppose  there  is  the  practical 
distinction  in  the  two  cases,  that  in  the  case  of  a  man 
divorcing  his  wife  for  paralysis  he  woulil  be  outlawed 
from  all  decelit  society  ? — Yes. 

7471.  In  the  case  of  a  man  divorcing  his  wife  for 
hopeless  insanity  the  mass  of  people  would  think  him 
justified  ? — Yes,  that  is  so,  my  Lord.  I  think  when  a 
m:in  or  a  woman  has  taken  the  other  foi-  better  or 
worse,  and  illness  has  overtaken  the  one.  I  shoulii  have 
thought  it  was  the  duty  of  the  other  to  shield  and 
nurse  them  ;  I  mean  physical  illness. 

7472.  Mr.  Halkett  made  the  observation  that  the 
overwhelming  majority  of  separations  were  within  the 


first  six  months  of  marriage.  What  is  yoiu'  experience  ? 
— Certainly  not  that.  I  do  get  a  good  many  young 
people  who  have  been  married,  say,  in  a  good  many 
cases,  under  two  years  ;  I  cannot  teU  you  the  propor- 
tion, because  I  have  really  never  worked  it  out  at  all. 
But,  on  the  other  hand,  I  get  older  people.  There  is 
one  case  that  is  always  coming  into  my  court  on  arrears, 
under  an  order,  where  the  woman  I  should  think  is  6.5 
and  the  man  72. 

7473.  Have  you  local  bairisters  in  Birmingham  ? — 
Yes. 

7474.  About  how  many — a  score  ? — Oh,  yes  ;  more 
than  that. 

7475.  (Chairiiuin.)  A  very  strong  bar  ? — Yes. 

7476.  {Lord  Guthrie.)  Would  there  be  any  difficidty 
in  devising  a  system  under  which,  in  undefended  cases 
of  divorce,  the  societies  should  appoint  barristers  and 
and  solicitors  to  act  ? — None  whatever.  There  is  really 
quite  a  strong  bar  there. 

7477.  Under  section  7  of  the  1895  Act  there  is 
power  to  apply  to,  "  alter,  vary,  or  discharge  any  such 
order,"  which  apparently  refers  to  all  the  orders  under 
section  5,  namely,  separation,  custody  of  children, 
maintenance,  and  costs  orders.  In  point  of  fact,  do 
you  ever  have  applications  to  vary  a  separation  order  ? 
—No. 

7478.  Why  not? — The  applications  to  vary  gene- 
rally are  either  by  the  wife,  on  the  ground  that  the 
husband  is  in  a  better  j)osition  than  when  the  order 
was  made,  or  by  the  husband  to  have  the  order  varied 
in  consequence  of  his  being  in  a  poorer  position. 

747i).  Or  a  custody  of  children  order,  I  suppose ; 
you  would  have  applications  to  vary  that  P — Yerv 
seldom. 

7480.  Well,  why  are  not  these  applications  by  the 
wife  or  husband  on  the  groimd  that  their  habits  have 
changed  for  the  better,  and  to  vary  the  order  of 
separation  ? — I  do  not  quite  follow  youi'  Lordship. 

7481.  If  section  7  allows  any  such  order  to  be 
altered,  varied,  or  discharged,  why  are  there  never 
applications  on  the  part  of  one  of  the  spouses  to  dis- 
charge the  order  for  separation  on  the  ground  that  his 
objectionable  habits  have  now  disappeared  ? — Such  as 
habitual  drunkenness  ? 

7482.  Yes  ? — Because  they  do  not  disappear,  I  am 
afraid. 

7483.  But  we  know  there  are  cases  of  refonn  ? — 
Yes,  there  are. 

7484.  But  you  have  neA  er  seen  such  an  appUcation  ? 
— No,  I  never  have.  I  mean,  I  think  that  is  the  reason 
in  these  cases.  Of  coiu'se,  I  am  not  saying  it  is  hopeless 
there  should  be  reform,  but  I  say  in  these  cases  it  is 
not  so  as  a  rule. 

7485.  (Mrs.  Teririant.)  I  want  to  ask  a  question  or 
an  answer  you  gave  to  Mr.  Brierley.  You  thought  if 
the  same  power  existed  here  to  attach  the  wages  of  a 
husband,  that  exists  in  Scotland,  it  might  jeopardise 
his  employment.  I  can  see  it  might,  though  some 
employers  might  enter  into  the  case  and  try  and  help 
the  wife.  Do  not  you  feel  the  knowledge  on  the  part  of 
the  husband  that  his  work  might  be  jeopardised  wonlil 
have  a  very  wholesome  influence  in  making  him  pay 
his  wife  ? — You  see,  if  the  employer  was  apphed  to  he 
might,  with  the  great  choice  of  men  he  has  now,  say, 
"  I  will  have  a  man  that  I  will  not  have  this  trouble 
"  about — ^to  pay  so  much  to  his  wife,  and  the  balance 
"  to  him ;  I  will  get  rid  of  this  man,  and  I  can  easily 
"  fill  his  place." 

7486.  I  can  quite  see  that,  but  my  point  is,  do  not 
you  think  the  husband's  knowledge  that  his  employer 
might  take  that  view  might  save  the  application  to  the 
employer,  and  make  him  pay  when  he  othenvise  would 
not  ? — That  would  not  be  the  effect  of  a  garnishee 
order  on  the  wages  ;  the  order  would  have  to  be  made 
in  the  court  on  his  wages  and  served  on  his  employer, 
and  then  the  employer  might  say,  "  I  am  not  going  to 
"  be  bothered  with  this  man ;  I  wiU  get  rid  of  him." 

7487.  And  knowing  that  aU  this  might  happen, 
and  his  employment  be  jeopardised,  might  not  he  pay 
before  the  order  ? — I  do  not  think  he  would ;  because 
if  the  order  was  served  on  the  employer,  the  employer 
would  have  to  stop  the  wages. 
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7-188.  But  he  now  knows  wliat  is  open  to  his  wife  is 
a  wan-ant,  under  which  he  may  be  ai-rested  and  sent  to 
prison ;  she  knows  that  will  not  secure  the  money,  and 
therefore   she  will  go  without  obtaining  that  wan-ant 
sometimes.      In   these   circumstances   she  would   feel 
it  would  operate  quite  differently  on  her  husband  if  his 
employment   were   jeapordised;  therefore,   the   know- 
ledge that  such  a  power  existed  in  the  wife's  hands 
might  make  the  husband  pay  when  otherwise  he  would 
not  pay  ? — But,  as  I  understand,  Mr.   Brierlej^'s  .sug- 
gestion was  that   the   order  of    the    court   should  be 
that    so    much    should   be    stopped — served    on    the 
employer   to   stop  so  much   of  his   wages  each  week. 
If  that  is  so,  it  would  not   be  an  incentive  to  the  man 
to  pay. 

7489.  But  the  power  to  make  the  order  might  be 
an  incentive  ? — Well,  I  really  do  not  think  emploj eis 
would  be  bothered  with  a  man  where  they  had  to  split 
up  his  wages  between  him  and  his  wife. 

7490.  We  have  not  any  figui-es  yet  as  to  how  it 
works  in  Scotland,  as  the  Act  has  been  of  short  dura- 
tion there,  but  it  is  the  law  in  Scotland  ? — And  you  do 
not  know  what  the  result  is  ? 

{Mrs.  Tennant.)  We  do  not  know  yet  what  the 
result  is. 

7491.  (The  Archbishop  of  Yorh.)  Just  one  question 
as  to  what  you  said  about  habitual  drunkenness  as 
being  a  ground  for  divorce.  Tou  make  a  distinction 
which  has  not  always  been  made  between  a  person  who 
is  grossly,  and  constantly,  and  outrageously  drunken 
and  a  person  who  has  bouts,  lasting  perhaps  for 
different  times,  and  from  which  he  recovers  ;  or  similarly 
in  the  case  of  the  wife.  Would  not  there  be  a  difficulty 
under  your  suggestions  that  very  often  the  wife  or  the 
man  might  apply,  after  one  of  these  bouts,  and  obtain 
a  divorce,  whereas  if  things  had  gone  on  what  had 
happened  before  might  happen  again,  but  then  you 
would  have  to  find  out  what  intervals  had  elapsed 
between  this  last  particular  bout,  on  which  this  applica- 
tion was  made,  and  the  one  previously,  and  so  on.  I 
suppose,  in  such  cases,  it  would  be  easy  to  prove  that 
the  bouts  had  been  constant,  and  what  would  bulk  in 
the  mind  of  the  court  would  be  the  bouts,  and  not  the 
long  intervals  of  a  fairly  contented  existence  F — Tes, 
it  might  be  so ;  but  I  think  there  is  a  great  distinction 
between  the  two  classes  of  drunkards — one  who  is  in 
the  habit  of  getting  drunk  and  the  other  who  is 
habitually  drunk. 

7492.  Is  it  not  true  that  there  is  difficulty  in  dis- 
coveiing  what  is  an  habitual  drunkard  ? — It  is,  of 
course. 

7493.  So  that  difficulty  would  not  be  lessened  with 
regard  to  the  very  important  matter  of  divorce  ? — No, 
it  would  not.  I  think  I  say  in  my  proof  that  I  have  a 
difficulty  in  defining  what  habital  di-unkenness  is. 

7494.  That  is  what  I  ventured  to  ask  ? — Yes. 

7495.  (The  Earl  of  Derby.)  In  your  official  capacity 
have  you  come  across  cases  where  a  man's  home  has 
been  broken  up  by  his  wife  being  a  drunkard  ? — Y.es. 

7496.  Is  effectually  broken  up ;  and  may  it  be  in 
the  opposite  way — where  the  husband  has  deserted  the 
wife  ? — Tes,  one  case  I  have  in  my  mind  now — a  most 
respectable  man — a  guard  on  the  railway,  and  he  had 
home  after  home  practically  broken  up  by  his  wife 
pawning  everything  for  diink. 

7497.  What  legal  relief  can  he  get.' — He  can  get  a 
separation  order. 

7498.  He  can  get  a  separation  order  ? — Yes,  under 
the  Licensing  Act,  1902. 


7499.  But  there  ai-e  oases  also  where  the  woman  is 
not  a  di-unkard,  but  a  vile  temper,  and  nagging,  and 
generally  managing  to  make  the  man's  home  miser- 
aide.  We  ha.ve  had  cases  where  she  was  jealous  and 
pursued  him  to  the  works  ? — Yes. 

7500.  Well,  that  is  breaking  wp  a  man's  home,  is  it 
not  ? — It  is  a  very  unpleasant  life  for  him. 

7501.  If  you  saw  men  and  women  put  on  equality 
from  the  point  of  view  of  adrdtery,  would  you  see  him 
put  on  terms  of  equality,  and  for  the  man  to  get  a 
separation  order  against  the  wife,  as  a  woman  cjin 
against  her  husband  now,  on  the  ground  of  cruelty  r — 
Your  question  is  rather  incompatibility  of  temper  or 
temperament. 

7502.  Well,  I  think  a  woman  can  break  up  a  home 
as  easily  as  a  man,  pawning  things  and  so  on  ? — I  have 
foiuid  when  I  have  tried  to  bring  them  together  in 
court  that  perhaps  after  10  minutes  or  a  quarter  of  an 
hour's  good  work,  wlien  one  thought  one  was  on  the 
eve  of  success,  some  nasty  remark  was  made,  generally 
by  the  woman,  and  all  that  good  work  was  undone. 

7503.  Would  not  you  say,  where  a  man  does  have 
his  home  broken  up  by  her  pawning  his  clothes  and 
pursuing  him  to  the  works,  that  he  should  have  power 
of  legally  separating  himseK  by  a  separation,  even  if 
there  is  no  adultery.  Of  course  he  would  have  to  allow 
her  maintenance  ;  but  that  he  should  be  able  to  prevent 
her  entering  his  home  ? — Do  you  mean  by  divorce  ? 

7504.  No,  by  separation  ? — No,  I  do  not  think  I 
would  do  that. 

7605.  He  has  got  to  grin  and  bear  it  P — I  am  afraid 
he  cannot  use  any  stronger  means  than  grinning, 
otherwise  he  might  find  himself  in  my  court. 

7506.  (Chairman.)  I  want  to  ask  one  question.  You 
expressed — if  I  may  say  so — very  properly,  your  great 
desire  to  maintain  the  sanctity  of  the  marriage  tie  ? — 
Yes. 

7507.  Do  you  think  that  is  really  maintained  by  any 
order  that  permanently  separates  the  husband  and  wife. 
The  tie  is  almost  in  the  air,  one  may  say,  then,  and 
there  is  no  actual  married  life  at  all  ? — No,  I  do  ni  it 
think  it  is,  but,  as  I  say,  if  once  you  admit  the  principle 
of  the  Act  of  1857,  then  I  think  it  would  be  better  that 
the  parties  should  be  released,  and  that  it  should  be 
within  the  compass  of  everybody's  purse. 

7508.  Released  only  on  grounds  that  exist ? — 

Released  on  grounds  that  exist,  and  on  the  extended 
grounds  which  I  have  already  dealt  with. 

7509.  That  means,  in  your  view,  that  pei-manent 
.■separation  without  dissolution  of  the  tie  is  not  an 
advisable  thing  ? — In  my  opinion  x^ermanent  separation 
without  dissolution  of  the  tie  leads  to  immorality. 

7510.  (The  Archbishop  of  Yorh.)  Might  I  ask  one 
question,  and  only  one.  You  said  so  often,  "  granted 
the  principle  of  1857."  Would  you  be  prepared  to 
say  you  regretted  the  adoption  of  the  principles  of  the 
Act  of  1857  '•: — That  is  rather  moi'e  from  the  religious 
<:piestion. 

7511.  That  is  a  question  very  much  before  us,  Mr. 
Morton  Brown,  and  I  should  like  your  opinion  ? — No, 
I  think  I  should  answer  that  in  the  negative  ;  I  do  not 
regret. 

7512.  (Chairman.)  You  do  not  regret  P — I  do  not 
regret  the  passing  of  that  Act  and  the  powers  it  gives. 

7513.  (The  Archbishop  of  York.)  With  some  hesita- 
tion .■' — With  consideration,  I  will  say. 

7514.  With  hesitation,  I  will  say  ? — ;I  substitute 
«>onBideration ;  I  had  to  consider  before  I  answered. 

(Chairman.)  Thank  you  veiy  much,  Mr.  Moi-ton 
Brown. 


Mr.  Joseph  Smith  called  and  examined. 


7515.  (Lord  Guthrie.)  Tou  are  stipendiary  magistrate 
in  the  borough  of  Grimsby  ? — Tes. 

7516.  How  long  have  you  been  so  ? — Since  the  year 
1905. 

7517.  What  is  yoiu;  population  ? — It  is  now  estimated 
at  70,000. 

7518.  And  it     is    increasing  ?  —  It    is    increasing 
rapidly. 

7619.   Chiefly  connected  with  fishing  ? — Chiefly. 


7620.  Have  you  a  table  showing  the  applications 
made  under  the  1896  Act  for  1906,  1907,  1908  and 
1909  ?— Tes,  they  vary  from  36  to  41. 

7521.  It  is  pretty  stationary,  is  it  not? — It  is 
stationary,  more  or  less. 

7622.  And  you  shov/  the  different  grounds  of 
the  applications  under  the  five  heads  of  desertion, 
cnielty,  iieglect  to  maintain,  habitual  drunkenness,  and 
aggravated  assault,  in  each  year,  I  think  ? — Yes. 
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7523.  Do  you  show  under  tliat  head,  taking  1907, 
cases  where  cohabitation  was  resumed  and  where  it  was 
not  ? — That  is  so. 

7524.  These  seem  to  have  varied  a  good  deal  ? — The 
operation  of  coming  together  has  gone  on  further  in 
the  1906  cases  than  in  the  later  cases.  The  proof 
-which  you  have  was  compiled  from  the  infonnation  in 
the  hands  of  the  police  at  the  time  it  was  compiled ; 
since  then,  I  have  made  fm-ther  inquiries,  and  I  now 
"find  that  the  process  of  the  coming  together  of  the 
parties  has  gone  on  further,  and,  at  the  present  time, 
out  of  32  orders  which  were  made  in  the  year  1906,  the 
parties  have  come  together  in  23,  leaving  nine.  In 
one  of  the  remaining  niiae  a  divorce  was  obtained,  and 
in  the  remaining  cases  into  all  of  which  I  have  inqtiired, 
either  in  consequence  of  the  generally  dissolute 
character  of  both  parties  or  for  some  other  reason, 
I  doubt  whether  there  is  a  single  case  in  which  local 
divorce  jurisdiction,  if  it  had  existed,  would  have  been 
likely  to  have  been  used. 

7525.  Can  you  account  for  two  of  the  causes  not 
being  availed  of  to  any  extent,  namely,  neglect  to 
maintain  and  habitual  drunkenness.  Neglect  to  main- 
tain in  1906  is  one  order  and  in  1907  none,  and  in  1908 
one  and  in  1909  five.  It  is  only  in  1909  that  it  comes 
into  practical  operation  really  ? — Neglect  to  maintain  ? 

7526.  Yes.  Is  there  any  reason  for  that  ? — I  cannot 
give  any  reason  for  that ;  I  do  not  know  why  that  is. 

7527.  Then,  with  regard  to  habitual  di-unkenness, 
that  has  been  almost  a  dead  letter  ? — There  is  only  one 
case,  and  that  was  by  the  husband  in  respect  of  the 
habitual  di-unkenness  of  his  wife. 

7528.  Is  that  due  to  the  difiiculty  of  proving 
habitual  di-unkenness  ?  I  mean,  have  you  had  a  number 
of  applications  that  have  failed  ? — No,  I  have  had  no 
applications  ;  it  may  be  that  these  cases  fall  under  one 
of  the  other  heads ;  it  may  be  that  cases  of  habitual 
drankenness  can  be  brought  under  the  head  of  cruelty. 

7629.  But,  substantially,  the  causes  that  are  availed 
of  are  desertion  and  cruelty  ? — Desertion  and  cruelty 
are  the  two  chief  causes. 

7530.  Do  you  find  that  drunkenness,  apart  from 
habitual  drunkenness,  is  a  general  element  in  these 
matrimonial  cases  ? — It  frequently  otiCiu's  in  these 
matrimonial  oases.  In  nearly  all  cases  of  cruelty  there 
is  a  certain  amount  of  drunkenness  with  the  ci-uelty. 

7531.  And  would  you  expect,  if  the  habits  of  the 
people  improved  in  that  way,  that  the  nmnber  of  the 
cases  would  be  diminished  ? — I  should,  to  some  extent ; 
but  there  is  another  matter  that  comes  in  in  that 
respect,  and  that  is  that  neai-ly  all  these  cases  of 
cruelty  have  some  foundation  because  of  some  unhappi- 
ness  caused  by  one  thing  or  another  in  the  family  life. 

7532.  Jealousy  ? — -Jealousy ;  but  more  frequently  I 
find  financial  troubles. 

7533.  Extravagance  on  the  part  of  the  wife  ? — 
Extravagance  on  the  part  of  the  wife. 

7534.  In  cases  before  you,  Mr.  Smith,  does  the 
element  of  adultery  come  up  at  all  ? — It  is  frequently 
introduced  as  a  defence  by  the  husband,  but  there  is 
always  a  great  difiiculty  with  regard  to  it  because  the 
husband  has  never  any  good  evidence  of  it ;  and  that  is 
one  of  the  great  distinctions,  I  think,  between  cases  of 
adultery  in  the  poorer  classes  and  cases  amongst  the 
richer  classes ;  the  evidence  is  so  different.  In  the 
richer  classes  the  evidence  is  very  frequently  that  of 
detectives,  and  servants,  and  hotel  keepers,  and  people 
of  that  class.  There  is  nothing  of  that  kind  in  the  life 
of  the  poorer  classes.  The  evidence  generally  brought 
forward  by  the  man  is  that  he  has  seen  his  wife  talking 
at  the  street  comer  with  another  man,  or  at  a  passage 
end,  or  di-inking  at  a  pubhc  house  with  him,  or  some- 
thing of  that  kind.  And  then  there  is  the  frequent 
case  of  a  lodger,  where  there  is  a  man  on  the  premises, 
but  there  is  no  substantial  proof  of  misconduct. 

7535.  Due  to  that  cause,  as  well  as  in  other  con- 
nections, you  have  questions  of  difiiculty  frequently 
arising  ? — Very  difficult  questions  those  are ;  in  fact, 
although  there  is  a  great  suspicion  in  many  of  the  cases, 
yet  one  could  not  hold  there  was  any  actual  proof. 

7536.  So  far  as  the  question  of  separation  orders  is 
concerned,  does  the  element  of  collusion  come  in  to  be 
guarded  against  ? — Not  frequently. 


7537.  Does  it  ever  come  in  at  all? — I  do  not 
remember  any  case. 

7538.  What  kind  of  cases  would  it  come  into  ? — I 
have  had  a  few  cases  in  which  I  have  perhaps  suspected 
collusion,  and  for  that  reason  I  always  insist  on  the 
whole  case  being  gone  into. 

7539.  What  sort  of  case  would  it  be  ?  Are  not 
they  always  at  daggers  drawn  ? — Tes ;  well,  it  is  very 
rare. 

7540.  Tou  give  us  on  page  3,  out  of  14  cases  in  1906 
in  which  parties  are  still  apart,  how  many  are  due  to 
the  misconduct  of  the  wife  P — I  have  already  said  as  to 
that  the  numbers  should  be  23  and  9  instead  of  18 
and  14. 

7541.  Have  you  given  us  the  details  sufficiently  of 
that  second  paragraph  of  page  3  ?  Is  there  anything 
you  want  to  add  to  that  ? 

7542.  (Mr.  Brierley.)  The  numbers  must  be  difEerent 
if  that  is  to  be  read  as  9  instead  of  14.'' — Tes,  that 
paragraph  would  require  to  be  altered.  That  was  the 
state  of  affairs  when  14  cases  were  still  apart. 

7543.  (Lord  G-idhrie.)  Now,  what  do  you  say  as  to 
the  effect  of  separation  orders  on  the  question  of 
immorality  amongst  the  separated  ? — Would  you  mind, 
one  moment,  as  to  the  concluding  paragi-aph  ?  With 
reference  to  cases  of  aggravated  assault,  there  are  ten 
of  those  cases,  and  no  less  than  nine  of  those  have  come 
together,  and  I  believe  they  were  all  cases  of  jealousy 
on  the  part  of  the  man  because  of  the  adulteiy  of  his 
wife — men  who  felt  very  strongly  on  that  matter  who 
have  thereupon  committed  those  assaults. 

7544.  Supposing  in  those  cases  the  order  had  been 
temporary  ? — Tes,  that  might  be  so ;  but  I  am  afraid 
as  the  case  came  before  the  court  at  first  those  woidd 
have  been  just  the  cases  in  which  one  would  have  felt 
that  the  temporary  order  was  of  no  use  as  the  facts  at 
the  time  seemed  to  be  so  very  bad. 

7545.  But  would  the  proportion  of  such  comings 
together  not  be  greater  if  you  had  a  system  of  tem- 
porary orders  ? — I  do  not  think  they  would  be  greater. 
I  think  the  parties  would  be  rather  inclined  to  look 
forward  to  some  time  at  the  end  of  the  order  instead  of 
simply  having  to  think  of  coming  together  again. 

7546.  Has  youi-  experience  been  as  favom-able  as 
Mr.  Morton  Brown's  with  regard  to  the  success  of 
reconciliation  attempts? — I  find  they  are  successful 
particularly  in  the  case  of  the  younger  couples. 

7547.  I  mean  attempts  by  you  ? — Tes,  I  always  do 
my  best  to  bring  them  together  again.  My  experience 
as  to  the  age  at  which  these  applications  are  made  is 
not  the  same  as  Mr.  Halkett's,  but  resembles  Mr.  Morton 
Brown's.  There  are  a  certain  number  of  young  couples, 
and  I  find  these  are  generally  the  cases  that  are  most 
easily  brought  together ;  but  the  more  usual  cases  are 
those  of  people  who  have  lived  together  longer ;  and  I 
had  a  similar'  experience  to  the  last  witness ;  I  had  one 
where  two  people  of  nearly  80  could  not  agree.  I 
persuaded  them  to  go  home  and  make  it  up  ;  but  I 
heard  afterwards  it  was  no  use ;  they  each  had  gone 
away  to  their  respective  relatives. 

7548.  What  had  been  the  gi-ound  of  the  trouble  ?— 
I  think  it  was  a  case  of  the  old  man  having  been  very 
cruel  to  his  wife. 

7549.  Have  you  a  police  missionary? — I  have  a 
probation  officer  and  also  a  court  missionary. 

7550.  Are  they  useful  ?— I  have  known  several 
cases  in_ which  the  court  missionai-y  has  been  useful. 
In  fact  it  is  the  constant  practice  to  adjourn  the  case 
for  one  or  two  days  and  ask  the  com-t  missionary  to  see 
the  pai-ties,  and  in  several  cases  he  has  been  successful. 
His  last  report  spoke  of  two  cases  where  he  had  been 
successful  and  the  two  parties  were  living  happily 
together. 

7551.  We  have  heard  there  are  cases  where  a  mere 
maintenance  order  should  be  made  without  a  separation 
order.  What  do  you  say  to  that  in  your  experience  ?— 
Well,  I  say  the  maintenance  order  is,  of  com-se,  the 
most  substantial  part  of  the  order— the  one  that  the 
applicant  wants  ;  hut  if  there  is  not  a  separation  order 
there  must  be  some  order  to  prevent  the  husband 
molesting  the  wife  until  cohabitation  is  resumed. 

7.)52.  Cases  of  cruelty? — Cases  of  ci-uelty  cei+ainly. 
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7553.  In  cases  of  desertion  is  it  your  practice  to 
grant  separation  orders  ? — I  believe  separation  orders 
are  granted  in  all  these  cases. 

7554.  Is  not  there  a  variety  of  practice,  then, 
amongst  the  stipendiary  magistrates  in  that  matter  ? — 
Well,  I  really  am  not  aware  of  the  practice  of  the  other 
stipendiary  magistrates  in  that  matter ;  it  is  a  matter 
my  attention  has  not  been  called  to  until  recently,  and 
I  shall  have  to  look  into  it  in  futm-e,  I  think. 

7555.  But  if  it  is  a  fact,  as  one  witness  said,  that  in 
desertion  cases  he  does  not  grant  a  separation  order, 
that  is  not  youi-  practice  ? — That  has  iv  >t  been  my 
practice.  It  must  be  borne  in  mind  thar  in  di'scitlon 
cases  it  does  not  always  mean  that  the  man  has  gone 
far  away  fi-om  the  wife.  It  is  his  wny  of  carrying  on 
the  quaiTel.  A  typical  case  of  this  kind  is  where  the 
wife  is  giving  financial  trouble,  to  whom  the  husband 
as  a  rule  hands  over  the  whole  of  his  wages,  or  nearly 
the  whole.  They  all  jio  that  whether  they  aa-e  bad 
hiisbands  or  good  husbands.  The  difference  between 
the  bad  hvisband  and  the  good  hiisband  is  that  the 
good  husband  only  wants  a  shilling  or  two  back,  and 
the  bad  husband  keeps  coming  till  he  gets  it  all  neai-ly. 
Well,  in  a  case  of  that  kind  the  wife  haa  had  the  money 
and  spends  it  on  other  objects  than  housekeeping,  and 
so  allows  bills  to  accumulate,  untO.  one  day  the 
husband,  who  suspects  nothing  of  the  kind,  becomes 
aware  of  this  only  at  a  time  when  he  is  in  danger  of 
being  imprisoned  under  the  ordei-s  of  the  county  court 
for  neglecting  to  pay  instalments  on  these  debts. 
That  leads  to  trouble  which  culminates  in  the  husband 
leaving  the  wife  frequently.  In  Grimsby  the  population 
is  a  fishing  one,  and  he  takes  his  bag  of  clothing  and 
goes  off  to  sea  and  when  he  comes  back  goes  to  lodgings 
or  something  of  the  kind. 

7556.  What  do  you  say  as  to  the  tendency  of  these 
separation  orders  to  lead  to  immorality? — Well,  I  do 
not  think  they  do  lead  to  immorality.  In  fact,  I  think 
the  contrary  is  the  case.  Where  an  order  is  made  it  is 
of  great  importance  to  the  wife  to  be  of  good  conduct, 
because  the  maintenance  money  would  be  forfeited  by 
misconduct  on  her  part ;  and  a  very  close  watch  is  kept 
on  her  by  the  husband  and  the  husband's  relatives,  who 
are  only  too  glad  to  seize  any  opportunity  of  getting  rid 
of  the  maintenance  payments.  The  consequence  is  that 
the  wives  lead  a  respectable  life,  and  they  supplement 
the  maintenance  money  by  theii-  own  earnings.  If  the 
wives  have  not  the  order,  they  would  be  either  compelled 
to  appeal  to  the  poor  law,  which  they  are  loath  to 
do,  or  they  would  have  to  seek  another  way  to  avoid 
starvation. 

7557.  In  how  many  cases  is  there  this  cancelling  of 
the  orders  by  the  husband  on  the  ground  of  the  wife's 
adultery  ? — The  numbers  are  not  great ;  only  some  two 
or  three  in  the  course  of  the  year. 

7558.  And  you  think  that  if  the  cause  had  existed, 
in  most  cases  the  application  would  be  made  ? — I 
think  so. 

7559.  On  account  of  the  watch  you  have  told  us 
about  ? — Tes. 

7560.  Then  you  teU  us  on  this  head  that,  out  of 
234  persons  as  to  whom  117  orders  were  made  in  four 
years,  1906  to  1910,  only  10  wives  and  six  husbands, 
including  one  husband  convicted  of  bigamy,  are  known 
to  have  been  living  with  other  persons  ? — Tes. 

7561.  Is  that  an  exhaustive  inquiry  that  we  can 
rely  upon  ? — I  think  there  were  very  few  cases  in  which 
people  could  not  be  found.  I  think  it  is  an  exhaustive 
inquiry  and  a  correct  result.  The  population  of  Grimsby 
being  70,000  the  place  is  not  so  large  but  that  the 
police  are  more  in  touch  with  people  than  they  would 
be  in  a  larger  place. 

7562.  Then  as  to  the  proposal  to  confer  jmisdiction 
on  the  county  court.  You  are  not  in  favour  of  that  P 
— ^I  am  not  in  favoiu-  of  that. 

7563.  Why? — ^Do  you  mean  the  divorce  jurisdic- 
tion?— There  are  two  branches  of  that;  jurisdiction 
over  the  separation  orders  and  the  question  of  con- 
ferring divorce  jurisdiction. 

7564.  Well,  take  divorce  jurisdiction  first  ? — ^I  am 
not  in  favour  of  the  divorce  jurisdiction  being  exei'cised 
by  a  local  county  court ;  I  should  prefer  that  it  should 
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be  exercised  by  the  High  Court  in  London  or  some 
branch  of  it.  I  think  it  should  be  remembered  that  to 
the  poorer  people  the  county  court,  although  we  know 
very  important  jurisdiction  has  been  conferred  upon  it 
by  more  or  less  recent  legislation,  is  the  court  to  which 
they  have  always  been  in  the  habit  of  going  vrith 
respect  to  their  debts.  Their  experience  of  it  is  that 
they  meet  the  deljt  collector  there,  and  a  gentleman 
who  says  they  must  pay  one  shilling  a  month  or  that 
they  must  be  committed  to  prison  for  non-payment, 
and  also  in  transacting  business  of  that  kind,  I  am 
afraid  they  would  consider  it  rather  venial  to  use 
deception,  or  try  to  cover  debts  up,  and  I  do  not  think 
they  have  the  kind  of  respect  for  the  comaty  court — 
this  is  entirely  a  matter  apart  from  the  judges  and 
their  quahfications — but  the  court  itself,  which  it  is 
desirable  that  they  should  have  for  a  com-t  having 
jurisdiction  in  divorce ;  I  do  not  think  they  have  a 
very  great  respect  for  it. 

7565.  Then,  so  far  as  the  country  is  concemed,  on 
the  question  of  pnljlic  policy  are  there  two  objections  : 
first,  that  there  is  much  greater  risk  of  collusion  not 
being  detected  ;  and,  secondly,  that  it  w(5uld  make  it  too 
ready  a  means  for  people  severing  the  marriage  tie  ? — - 
Tes,  I  think  there  are  those  objections.  I  do  not  think 
it  should  be  too  easy. 

7566.  Now,  take  the  first;  with  regard  to  the 
danger  of  collusion.  Let  us  assume  that  the  county 
court  judges  are  quite  competent  if  they  are  properly 
assisted.  Would  you  consider  it  a  satisfactory  system, 
on  that  assumption  that  you  would  have  divorce 
proceedings  carried  out  before  them  without  the 
assistance  of  barristers  ? — I  do  not  think  I  would  draw 
a  distinction  between  barristers  and  other  professional 
guidance. 

7567.  Well,  without  professional  guidance.  Do  you 
attach  great  importance  to  that  ? — I  think  they  would 
require  professional  guidance,  because  without  that 
they  would  have  very  great  difficulty  in  finding  out  any 
reasonable  evidence  to  bring  before  the  court.  That 
which  they  consider  evidence  is  not  evidence. 

7568.  Do  you  see  any  difficulties  in  large  centres  at 
all  events  in  having  solicitors  appointed  year  by  year 
to  represent  the  poor  ? — I  do  not  see  any  diflficidty  in 
that,  if  you  first  come  to  the  conclusion  that  the 
large  centres  should  be  used  as  centres  for  divorce 
proceedings. 

7569.  Suppose  you  had  local  administration  approved 
of,  would  you  prefer  large  centres  rather  than  every 
locality  with  a  county  court  ?  —  Certainly.  Judging 
between  the  two  I  should  prefer  large  centres.  I  do 
not  think  every  county  court  should  have  jurisdiction. 

7570.  Supposeyou  had  local  administration  approved 
of,  would  you  prefer  a  High  Court  judge  to  go  down 
from  London  ? — I  should  prefer  a  High  Court  judge. 
As  far  as  the  provinces  go,  apart  from  the  large  towns, 
people  of  the  country  have  a  great  resjiect  for  what 
they  call  a  "  red  judge  " — a  High  Coui-t  judge. 

7571.  What  do  you  think  of  the  intermediate  pro- 
posal with  regard  to  having  the  preliminaries  prepared 
by  the  county  court  judge,  and  the  evidence  taken  in 
London  befoi-e  the  High  Coiu-t  judge,  who  is  to  decide 
the  case  ? — I  think  it  would  possibly  be  a  good  thing 
that  some  preliminary  investigation  should  take  place, 
because  it  would  weed  out  a  certain  number  of  cases 
where  money  would  be  wasted  in  taking  them  to  London, 
when  they  would  have  no  result  there. 

7572.  You  would  not  approve  of  the  evidence  being 
taken  before  the  county  court  judge,  and  reported  to 
the  High  Court  judge  who  had  not  seen  the  witness  ? 
—No. 

7573.  And  of  com-se  you  would  be  against  any 
procediu-e  by  way  of  affidavit  in  such  a  matter  ? — That 
would  not  be  a  good  procedure. 

The  following  are  the  tables  referred  to  and  handed 
in  by  the  witness  ; — 

The  number  of  applications  made  under  the 
Summary  Jurisdiction  (Married  Women)  Act,  1895,  for 
the  years  1906,  1907,  1908,  and  1909,  and  their  sub- 
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sequent  history,  as  far  as  is  known,  appears  from  the 
following  table : — 
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The  diiferent  grounds    on  which  the  orders   were 
made  appear  in  the  following  table  : — 


Orcler.s. 

[icsumtd 
Cohabita- 
tion. 

Cohabitation 

not  losumed. 

(lead  or 

unknown. 

1906. 
Desertion  - 
Cruelty      -          -          - 
Neglect  to  maintain  - 
Habitual  di-imkenness 
Aggravated  assault    - 

20 
8 
1 

14 

5 
1 

3 

(i 

32 

23 

9 

1907. 
Desertion  - 
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10 
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3 
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5 
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14 
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Neglect  to  maintain  - 
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Aggravated  assault    - 

21 
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1 
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3 
3 

1 
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1 
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1909. 
Desertion  - 
Cruelty 

Neglect  to  maintain  - 
Habitual  drunkenness 
Aggravated  assault    - 

14 
9 
5 
1 

O 

4 
1 

-> 
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5 
4 

1 

31 

9 

22 
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7574.  {Mr.  Brierley.)  I  understand  your  objection 
to  the  county  court  having  jurisdiction  is  that  you 
think  it  would  make  people  think  a  divorce  too  much  a 
matter  of  course  ? — Yes,  make  it  too  easy. 

7575.  In  what  respect? — Well,  as  an  every  day 
thing.     I  draw  a  distinction  between  cheap  and  easy. 

7576.  Ton  mean  they  might  shrink  from  proceeding 
before  a  High  Court  Judge,  whereas  they  would  think 
nothing  of  going  before  a  county  court  judge  ? — Yes, 
they  would  run  to  it  if  that  jurisdiction  existed,  and  I 
think  in  many  cases,  where  these  statistics  show  the 
parties  have  come  together  happily,  if  there  had  been 
that  cheap  local  divorce  jurisdiction  existing,  the 
parties,  before  the  anger  of  their  quan-el  had  abated. 


would  have  had  recourse  to  that,  and  they  would  have 
been  unnecessarily  divorced. 

7577.  If,  in  the  case  of  their  proceeding  in  the 
county  court,  large  centres  were  arranged,  I  suppose 
it  would  be  a  very  serious  matter  for  many  of  these 
persons  from  the  point  of  view  of  expense,  would  it 
not  ? — The  parties  are  mostly  very  poor,  and  they  would 
find  it  difficult. 

7578.  I  mean  there  would  stiU  be  that  bar  to 
thoughtless,  precipitous  proceedings,  would  there  not? 
— Yes,  but  I  should  think  it  quite  possible  that  a  wife 
who  desired  to  proceed  in  that  way  would  be  able  to 
induce  somebody  to  take  up  her  case  if  she  had  a  good 
case. 

7579.  But  that  would  give  time,  at  any  rate,  and 
place  for  consideration  and  thought,  before  she  did 
take  proceedings,  would  it  not? — It  would  take  some 
little  time  when  these  quarrels  arose  before  they  settled 
down  again.  I  do  not  at  aU  agree  that  three  weeks  is 
the  time  in  which  they  come  -together.  From  six  to 
twelve  months  is  much  nearer  it. 

7580.  One  question  as  to  these  figm'es.  They  seem 
to  be  very  small  in  the  case  of  neglect  to  maintain  ?— 
Yes. 

7581.  Is  not  the  reason  this,  that  in  most  cases  of 
neglect  to  maintain  there  is  evidence  of  cruelty  ? — 
I  think,  possibly,  that  is  so. 

7582.  And  that  you  would  advise  a  summons  to  lie 
taken  on  the  ground  of  cruelty,  as  being  an  easier 
matter  to  prove  ? — I  think  that  is  one  of  the  explana- 
tions. 

7583.  And  given  cruelty  and  neglect  to  maintain,  it 
is  easier  to  prove  cruelty  than  wilful  neglect,  especially 
at  a  time  when  employment  is  rather  slack  ? — I  agree 
to  that ;  I  think  it  is  very  likely  the  case,  that  cases 
that  might  have  come  under  the  head  of  neglect  to 
maintain  have  been  taken  under  the  head  of  cruelty. 

7584.  And  it  is  difficult  to  show  whether  neglect  to 
maintain  is  wilful  or  inevitable  sometimes  ? — It  is. 

7585.  Is  not  that  possibly  the  explanation  of  those 
figures  ? — Yes,  I  think  it  is  veiy  likely  that  is  the  case. 

7586.  {Sir  Lewis  Bibdin.)  You  have  told  us  that  in 
four  years  you  find  10  cases  of  aggravated  assault  in 
which  separation  orders  have  been  made,  and  that 
in  nine  out  of  those  the  parties  have  been  reconciled 
and  are  living  together  again  ? — That  is  so. 

7587.  I  suppose  if  divorce  had  been  obtainable  on 
the  large  grounds  suggested,  those  would  all  have  been 
cases  of  divorce,  would  they  not,  or  might  have  been? 
— That  would  depend  on  the  grounds.  On  the  enlarged 
grounds  they  would  have  been. 

7588.  I  think  you  said  adultery  was  present  in  most 
of  them  ? — I  did  not  say  adulteiy  was  proved  in  most 
of  them.  I  said,  from  the  fact  of  their  having  gone 
together,  and  the  inquiries  I  had  made,  that  I  had  from 
making  those  inquiries  very  little  doubt  that  the  mis- 
conduct of  the  wife  was  the  cause. 

7589.  Therefore  it  is  not  unreasonable  to  surmise 
that  if  the  grounds  of  divorce  were  widened  those  would 
have  been — or,  at  any  rate,  many  of  them — cases  where 
if  a  divorce  could  have  been  got  in  a  summary  way, 
there  would  have  been  divorce  ? — Does  not  that  come 
to  this  :  that  if  the  grounds  of  divorce  had  been 
widened  to  include  those  cases,  those  cases  would  have 
been  within  the  grounds  of  divorce. 

7390.  And  if  the  parties  had  applied  for  divorce 
they  would  have  got  it  ? — Well,  very  likely. 

75yl.  They  were  cases  of  aggravated  assault  where 
you  had  reason  to  svispect  misconduct  ? — Yes. 

7592.  It  is  obvious,  is  it  not.  that  it  would  have 
boon  a  deplorable  thing  if  divorce  had  been  granted  in 
those  cases  ? — I  agree  that  is  so,  as  the  facts  have 
turned  out. 

7593.  Therefore  that  is  a  remarkable  illustration  of 
the  good  of  divorce  not  being  too  readily  obtainable  ? — 
I  think  so. 

7594.  Now,  you  told  Lord  Guthrie  why  you  thought 
a  county  court  was  not  a  suitable  tribunal  to  exercise 
divorce  jurisdiction  proper ;  but  I  think  you  also  think 
it  is  not  a  right  tribunal  to  exercise  the  jurisdiction  in 
separation  orders  ? — Yes,  I  think  it  would  be  a  very 
inconvenient  tribunal  for  that  purpose,  for  several 
reasons. 
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7595.  The  first  of  them  is  the  readiness  with  which 
the  parties  were  advised  in  the  magistrate's  court  F — 
That  is  so ;  thei-e  is  no  doubt  that  is  a  great  advantage. 
As  far  as  I  am  acquainted  with  the  county  court  office 
procedure,  no  advice  would  be  tendei-ed  there.  Going 
into  a  county  court  office  is  like  going  into  a  post  office ; 
you  see  certain  people  behind  a  counter  who  give  you 
certain  papers  for  certain  money  and  so  on ;  whereas  if 
you  go  to  the  clerk  in  a  police  court  he  is  generally 
very  willing  to  give  advice  on  law  and  fact. 

7596.  And  are  not  the  very  poor  accustomed  to 
look  at  the  police  court  and  the  police  court  magistrate 
as  the  natural  place  and  the  natural  person  to  luhise 
them  ? — That  is  so  ;  and  if  there  is  no  police  magistrate 
they  frequently  go  tc_i  the  clerk  of  the  justices,  and  that 
gives  the  magistrate  and  justices"  clerks  influence  with 
the  class  we  are  speaking  of. 

7597.  And  also  it  gives  them  great  experience  of 
their  habits,  does  it  not  ? — Yes,  I  would  agree^ 

7598.  And  those  are  important  factors  that  are  not 
present  in  the  county  coui-t  ? — Those  are  certainly 
absent  in  the  county  covu-t. 

7599.  Then,  I  suppose,  the  cheapness  is  an  important 
factor.  The  proceedings  in  the  police  court  cost 
almost  nothing  ? — They  cost  nothing.  In  fact  the  wife 
is  destitute  in  such  cases,  and  it  is  often  the  practice 
to  grant  a  summons  without  any  money  at  all.  The 
wife  has  no  money  and  cannot  make  a  payment,  and 
I  suppose  in  the  county  coui't  the  benefit  of  the  Act 
would  be  denied  for  want  of  producing  the  necessai-y  fee. 

7600.  And  the  difference  in  expense  between  the 
police  court  and  the  county  court  is  much  the  same  as 
between  the  comity  court  and  the  High  Coui-t  ? — Yes, 
the  difference  between  nothing  and  something  is  very 
much  the  same  as  between  something  and  something 
more. 

7601.  Then  you  also  think  the  magistrate's  court 
a  more  convenient  tribunal  for  this  purpose,  on  the 
ground  of  its  more  frequent  sittings,  than  the  county 
court  ? — Very  much  more.  The  idea  of  the  county 
coxu-t  as  a  fixed  and  easily  accessible  local  court  is'  not 
quite  con-ect,  because  it  is  a  circuit  court,  and  any 
cases  not  reached  on  a  particular  day  at  a  particular 
place  have  to  be  adjourned  for  a  month,  and  sometimes 
two  mouths.  In  the  small  towns  the  sittings  of  the 
coxrnty  courts  are  very  short ;  but  at  the  large  places 
the  work  is  carried  on  under  great  stress.  I  do  not 
mean  such  large  places  as  Birmingham,  where  the 
sittings  of  the  county  court  are  vei'y  frequent.  In 
Grimsby  the  majority  of  the  defendants  in  separation 
cases  are  engaged  in  the  fishing  industry,  and  the 
practice  is  to  fix  the  hearing  for  a  day  when  the 
husband  will  be  ashore,  and  both  parties  are  heard; 
but  in  the  covmty  court,  with  its  monthly  sessions,  a 
man  would  have  to  remain  ashore  and  lose  his  work 
for  a  voyage,  that  is  for,  perhaps,  21  days,  and  then 
find  the  case  sent  to  the  next  court ;  and  in  most  cases 
the  woman  would  be  destitute. 

7602.  That  seems  to  be  clear  with  reference  to 
courts  like  yours,  but  the  difficulty  pressing  on  the 
minds  of '  some  of  us  is  with  reference  to  the  petty 
sessions  in  the  county.  Have  you  any  suggestion  to 
make  with  regard  to  this  separation  order  jurisdiction 
in  the  county  districts,  where  it  is  at  present  adminis- 
tered in  the  ordinary  petty  sessions  court  of  unpaid 
justices? — I  ha Ve  rather  a  higher  idea  of  the  adminis- 
tration of  justice  in  those  petty  sessional  courts  than  is 
generally  entertained,  and  I  have  no  suggestion  to  make 
except  that  more  stiingent  instractions  might  be 
issued  from  the  Home  Office  as  to  the  treatment  of 
these  cases;  and  particularly  that  every  case  should 
actually  be  heard,  and  the  witnesses  heard  in  it,  and 
that  it  should  not  be  taken  from  the  parties  or  from 
their  representatives  that  an  agreement  had  been 
entered  into,  and  an  order  made  simply  on  an  announce- 
ment of  an  agreement. 

7603.  {Mrs.  Tennant.)  You  spoke  of  the  nine  cases, 
Mr.  Smith,  you  have  had  of  aggravated  assault  ? — Yes. 

7604.  Those  wordd  hardly  have  been  cases  which 
would  have  justified  an  appeal  on  the  part  of  the  wife 
for  divorce,  would  they  ? — ^Not  as  the  law  at  present 
stands. 


7605.  But  on  extended  grounds  would  they  H 
Because  even  if  adultery  were  included  as  a  sufficient 
cause  by  itself,  the  adultery  would  be  the  wife's  own 
adultery  ? — They  would  not. 

7606.  And  therefore  the  appeal  could  not  come 
from  her  side  ? — That  is  so. 

7607.  But  unless  the  husband  wished  to  obtain 
a  divorce  those  separati(jn  cases  could  not  be  taken  as 
potential  divorce  <'iises  ? — No. 

{Sir  Lewis  Dibdin.)  But  it  is  proposed  to  abolish 
rei'rimination,  and  then  you  have  cruelty  on  the  one 
side  and  adultery  on  the  other. 

(Mt)!.  Tennant.)  That  is,  if  you  are  making  cruelty 
alone  a  cause  for  divorce. 

(Sir  Lewis  Dibiliii.)  Yes,  aggravated  cruelty. 

{Mr.t.  Tennant.)  Yes,  only  if  you  were  making  that 
alone  a  cause  for  divorce. 

{Witness.)  I  should  like  to  say,  speaking  generally, 
in  those  aggravated  assault  cases  the  husbands  were 
mostly,  apart  from  the  assault,  quite  respectable  men ; 
but  in  the  tenth  case  I  remember  the  man,  and  he  was 
one  of  the  greatest  brutes  I  ever  came  across,  and  the 
parties  have  not  come  together. 

7608.  Then  you  have  no  reason  to  believe  that  the 
husliands  would  have  applied  for  divorce  against  their 
wives  ? — No,  I  think  not.  In  a  ciifie  like  that  the  man 
takes  his  vengeance  in  his  own  way.  Similarly,  if  a 
wife  finds  another  woman  has  been  tampering  with  her 
husband  the  instinct  of  these  people  is  that  the  wife 
would  chastise  the  other  woman.  I  had  a  case  last 
week  for  that  reason.  The  wife  had  assaulted  another 
woman,  and  had  given  her  a  sound  thrashing,  and 
I  may  say  I  thoroughly  sympathised.  The  wife  does 
not  want  a  divorce ;  she  wants  to  keep  her  husband. 

7609.  One  other  question  only,  on  the  ground  of 
jurisdiction.  You  attach  considerable  importance,  I 
gather,  to  the  position  which  a  summary  jurisdiction 
court  now  occupies  as  a  place  in  which  the  poor  seek 
advice  ? — I  have  not  a  great  number  of  applications 
for  advice ;  I  have  a  certain  number  —  one  or  two 
perhaps  every  court  day.  But  I  do  not  quite  follow 
the  question. 

7610.  I  gather  you  are  distinguishing  the  relation 
of  the  county  court  to  the  poor,  from  the  lelation  of 
the  court  of  summary  jurisdiction  to  the  poor  ?  — 
Yes. 

7611.  And  you  think  the  county  court  would  not 
be  so  good  a  court  for  hearing  those  causes  as  the 
summary  jurisdiction  court,  on  that  ground  ? — That 
is  my  view ;  the  county  court  is  a  hard,  busy,  pushing, 
commercial  coui't,  which  has  to  do  with  debts  and 
ascertains  whether  people  owe  one  another  money,  and 
the  way  they  should  pay  it ;  and  as  far  as  my  experience 
goes  of  the  county  court — and  I  have  had  about  25  years 
of  the  rough-and-tumble  of  it — it  is  nothing  like  the 
court  of  humanity  that  the  ordinary  police  court  is, 
particularly  since  remedial  methods  by  means  of  pro- 
bation officers  and  coui't  niissionarins  have  been  so 
largely  adopted  in  late  years  in  the  police  court. 

7612.  It  has  been  given  to  us  in  evidence  that  since 
the  Workmen's  Compensation  Act,  the  county  court 
does  occupy  to  an  extent  the  position  of  adviser ;  and 
1  think  one  or  two  county  com-t  judges  said  they 
were  asked  for  advice  as  to  how  the  money  should 
be  spent  which  a  woman  gets  because  of  the  death 
of  her  husband.  There  is  a  question  whether  she 
should  spend  the  money  on  a,  little  shop  or  in  some 
other  way,  and  it  is  yiu-t  of  the  duty  of  the  comity 
court  judge  to  advise  how  it  should  be  devoted  ? — 
I  didnot  know  county  com-t  judges  were  consulted  as 
to  how  it  should  be  devoted,  and  when  I  sat  as  deputy 
county  court  judge  and  those  applications  have  Iseen 
made,  they  have  been  always  cut-and-dried  beforehand 
by  the  solicitor  for  the  woman  who  has  come  tome, 
with  a  scheme  of  so  much  for  the  chUd  to  be  appren- 
ticed, and  so  much  for  a  shop  for  the  woman,  and 
so  on. 

7613.  I  ask  the  question  because  it  has  been  stated 
to  us,  particularly  by  one  county  court  judge,  that  he 
gained  very  intimate  knowledge  of  the  parties  in  that 
way,  and  I  particularly  asked  him  if  he  thought  other 
county  court  judges  were  in  a  similax  position  ? — I  am 
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not  qtiite  familiar  witli  tMs  practice,  but  there  may  be 
coimty  court  judges  who  may  take  great  interest  in 
these  matters,  and  may  be  asked  for  advice  and  give 
advice  vrillingly ;  hut  I  think,  taking  the  county  court 
all  round,  as  far  as  I  have  known  it,  very  httle  of  that 
sort  of  thing  goes  on.  There  is  too  much  business  in 
the  county  court. 

7614.  If  you  were  satisfied  that  the  county  court 
judges  did  come  closely  into  touch  with  the  people  in 


that  sense,  would  it  modify  your  view  as  to  their 
capability  in  matrimonial  causes  ? — If  the  character  of 
the  ooui-t  were  entirely  changed,  and  people  got  to  have 
a  great  respect  for  it,  it  would  make  a  difference,  but  I 
could  not  go  further  than  that. 

7615.  ( Lord  Guthrie.)  Have  you  been  a  county  court 
judge  yourself? — I  have  sat  as  deputy  coimty  court 
judge  on  several  occasions. 

7616.  And  seen  the  working  of  it  ? — Tes. 


Adjourned  until  to-mon-ow  morning  at  10.30. 
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Tuesday,  15th  March  1910. 


PbBSENT  : 

The  Right  Hon.  LORD  GORELL  {Chairman). 


His  Grace  The  Loud  Aechbishop  of  Tork. 
The  Right  Hon.  The  Eael  of  Derby,  G.O.V.O., 

O.B. 
The  Lady  Frances  Balfour. 
The  Hon.  Lord  Guthrie. 
Sir  Lewis  T.  Dibdin,  D.C.L, 


Sir  George  "White,  M.P. 

His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tbnnant. 

Edgar  Brierley,  Esq. 

J.  A.  Spender,  Esq. 

The  Hon.  Henry  Goebll  Barnes  {Secretary, 


{Chairman.)  Before  we  proceed  with  the  evidence, 
I  want  to  deal  with  a  formal  matter.  I  wiE  ask  the 
Secretary,  Mr.  Barnes,  to  produce  the  last  report  from 
the  Under  Secretary  of  State  for  Foreign  Affairs  as  to 
the  return  to  the  inquiry  on  Press  Publications  which 
now  comes  from  Norway.  Sir  Arthur  Herbert  sends 
the  memorandum,  with  a  formal  letter,  on  Noi-wegian 
Regulations,  &c.,  regarding  the  publication  in  the 
Press  of  reports  on  matrimonial  and  divorce  causes. 
"  No  special  regulations  exist  regarding  such  publioa- 
"  tion.  In  this  country  divorces  are,  as  a  rule,  granted 
"  by  Royal  license.  According  to  the  rescript  of 
"  August  19th,  1736,  cfr.,  the  High  Court  of  Law  of 
'■  September  12th,  1818,  paragraph  8,  civil  cases  in 
"  general  are,  however,  subject  to  the  rule  that  the 
"  trials  are  to  be  held  with  closed  doors  if  the  matter 
"  can  give  rise  to  scandal  or  offence.  In  paragraph  11 
"  of  the  new  Law  of  August  20th,  1909,  regarding 
"  facilities  for  the  dissolution  of  maiTiages  " — that  is 
the    code   we   had   put   in   a   few   days    ago   by  Lord 


Salvesen,  which  he  kindly  offered  to  translate — "  it  is 
also  stated  that  trials  of  such  cases  shall  always  be 
held  with  closed  doers.  A  further  rule  exists  with 
regard  to  all  civil  cases,  according  to  which  none 
but  persons  concerned  shall  have  access  to  the 
documents.  In  the  second  section  of  paragraph  128 
in  the  Bill  regarding  courts  of  justice,  which  has 
this  year  been  laid  before  the  Storthing,  it  is  deter- 
mined that  trials  of  matrimonial  causes  {i.e.,  causes 
dealing  with  the  invalidity,  the  continuance  or  the 
dissolution  of  marriages)  shall  be  held  with  closed 
doors.  Paragraph  131  also  contains  the  following 
rule :  '  If  a  trial  is  held  with  closed  doors  and  the 
'  Court  shall  consider  it  advisable  that  the  proceedings 
'  or  any  portion  of  them  should,  for  special  reasons, 
'  be  kept  secret  until  further  notice,  or  altogether 
'  the  Court  shall  enjoin  those  present  to  this  effect.' " 

It  is  interesting  to  have  all  these  codes.     That  will  he 

put  with  the  rest. 


Mr.  Theodore  Wilfred  Fry  called  and  examined. 


7617.  {Chairman.)  You  are  the  stipendiary  magis- 
trate of  Middlesborough  ? — Tes. 

7618.  How  long  have  you  filled  that  position  ? — 
Two  years. 

7619.  Before  that  what  was  your  position? — I  was 
a  member  of  the  North  Eastern  Circuit,  and  practised 
on  circuit. 

7620.  Have  you  any  figui'es  which  show  what  the 
total  number  of  applications  in  the  court  at  Middles- 
borough  are  in  the  course  of  a  year  under  the  Act  of 
1895  ?  In  your  proof  you  say :  In  the  year  1908  the 
court  at  Middlesborough  granted  75  summonses  and 
made  45  orders,  and  in  1900 — I  do  not  know  why  you 
take  1900 — I  see  it  is  going  back  to  1900 — 90  sum- 
monses were  granted  and  64  orders  were  made  ? — It 
should  oe  1909  ;  it  is  a  mistake. 

7621.  Toil  go  on  to  say — I  am  taking  the  experience 
'of  your  court — "  When  it  is  pointed  out  that  nearly 

"  400  people,  mostly  women,  make  apphcations  or 
"  complaints  against  their  husoands  at  this  court 
"  every  year,  it  will  be  seen  that  summonses  are  not 
"  granted,  nor  orders  made,  in  eveiy  trivial  case ;  but 


"  that  in  many  cases  differences  are  composed  and 
"  parties  reconciled."  The  400  applications  are  re- 
duced by  considering  whether  they  should  be  granted ; 
during  the  one  year  it  was  75,  and  dming  the  other 
it  was  90  ? — Tes,  that  is  so.  The  figure  of  400  is  not 
quite  accurate,  but  it  is  between  350  and  400. 

7622.  A  great  number  come  with  what  you  con- 
sider frivolous  applications,  and  on  consideration,  you 
either  persuade  them  not  to  press  them,  or  refuse 
them,  and  it  reduces  the  number  to  the  figure  you 
have  mentioned  ? — Tes,  or  they  are  referred  to  the 
police  court  missionary,  or  somebody  visits  them. 

7628.  That  shows  the  kind  of  work  that  comes 
before  your  coui-t  ? — Tes. 

7624.  I  pause  for  a  moment  to  ask  what  is  the 
view  your  experience  leads  you  to  take  about  the  possi- 
bility of  people  in  the  class  of  life  that  come  before 
you  obtaining  divorce  decrees  ?■ — I  hear  so  very  httle 
of  that,  because  the  people  who  come  before  me  do  not 
mention  infidelity  in  those  cases ;  they  know  I  have 
no  power  to  deal  with  it,  so  that  I  see  very  little  of  it. 
In  other  matters  I  occasionally  come  across  very  hard 
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eases — I  cannot  tell  how  numerous  they  are — ^where 
poverty  or  want  of  means  prevent.s  a  man  or  woman 
getting  a  divorce. 

T(i25.  Ton  mention  thatfoiu*  or  five  such  cases  have 
recently  been  i-eported  to  yoti,  one  being  a  case  ^yhere 
the  husband  is  living  in  the  same  street  as  the  'n'ife  he 
has  deserted.  cohal:>iting  with  another  woman  ? — That 
is  within  tlie  last  year.  I  have  heard  of  five  (ir  six 
rases;  I  cannot  say  I  visited  the  woman,  but  it  has 
come  under  my  knowledge  in  coru-t. 

T626.  In  that  case  had  she  obtained  a  separation 
order  on  the  ground  of  desertion  ? — Yes. 

7627.  That  did  not  give  her  the  freedom  that  might 
be  desirable  ? — No. 

7628.  What  funds  did  you  find  could  be  raised  in 
that  case  ? — She  had  some  friends,  and  I  was  told  by  a 
solicitor  that  51.  or  101.  would  not  have  prevented  her 
getting  relief,  but  40Z.,  50?.  or  601.  was  out  of  the 
question. 

7629.  She  could  possibly  raise  5L  or  10?.  P^Yes. 

7630.  That  agrees  with  other  evidence  we  have  had. 
That  was  a  case  in  which  there  were  gi-ounds  for  a 
divorce  decree  proveable  ? — They  were  not  proved 
before  me,  but  I  do  not  think  there  is  any  doubt  about 
it.  I  have  complete  confidence  in  the  solicitor  who  told 
me.     It  came  before  me  in  another  way. 

7631.  Do  you  think  those  cases  are  common .' — I 
could  not  form  an  idea.  I  do  not  hear  much  of  them. 
They  exist,  no  doubt. 

7632.  You  say  if  the  local  com-ts  were  entrusted 
with  jurisdiction  you  would  prefer  that  they  should 
not  be  courts  of  summary  jui-isdiction  ? — Not  as  at 
present  constituted. 

7633.  Will  you  tell  us  why  you  have  formed  that 
view  ? — Because  I  find  in  these  particular  cases  I  never 
get  the  assistance  of  counsel  or  soUcitors,  which  I  do 
in  other  cases,  and  it  is  very  hard  to  get  a  case  properly 
put  before  you.  People  often  do  not  know  when  and 
where  they  were  married,  and  I  do  not  think  I  could 
deal  with  those  cases.  It  would  be  too  great  a 
responsibility,  unless  the  people  had  either  counsel  or 
solicitors. 

7634.  You  think  it  wants  a  more  formal  proceeding 
altogether  ? — It  must  have  it ;  it  wants  professional 
services. 

7635.  Is  the  time  of  your  court  taken  up  very  much 
now  with  these  cases  ? — ^It  would  be  if  there  were  many 
divorce  cases  not  put  in  proper  form.  They  come  in 
such  a  muddle  sometimes,  and  they  do  not  know 
anything. 

7636.  You  do  your  best  as  a  peacemaker,  no  doubt? 

Yes,  but  I  am  afi-aid  of  coUusion.     They  attempt  to 

get  collusive  separation  orders,  and  without  professional 
assistance.  I  am  afraid  it  would  be  the  same  if  divorce 
jurisdiction  were  conferred  on  the  court. 

7637.  Aa-e  the  proceedings  before  the  magistrate  of 
an  informal  character  ? — Particula,rly  with  this  class  of 

cases. 

7638.  Win  you  explain  that  ? — Yes.  A  woman 
comes  and  teUs  a  story  of  cruelty,  which  I  think  I  can 
believe  to  a  certain  extent  without  much  corroboration, 
of  which  she  does  not  realise  the  necessity.  She  is 
very  vague,  and  cannot  tell  me  where  she  was  married  ; 
she  is  ignorant  of  the  name  of  the  church ;  she  says  it 
is  10  or  12  years  ago.  I  have  great  difficulty  in  ha  ying 
the  marriage  proved.  The  husband  says,  and  it  is  a 
common  answer,  "  I  have  never  struck  her  or  ill-treated 
"  her  but  I  want  to  get  rid  of  her  and  pay  her 
"  10s'  a  week."  They  think  I  can  make  a  separation 
agreement.      It   is   very    difficult   to  get   at   the   true 

7639.  That  would  lead  to  the  suggestion  that  these 
matters  want  more  formal  dealing  with  than  would  be 
the  case  in  courts  of  summary  jurisdiction  ?— I  am  sure 
they  do,  very  careful   dealing  indeed,  if   it  comes  to 

divorce.  ,  ,    ^ 

7640.  I  think  that  more  or  less  covers  what  you  say 
in  the  next  part  of  your  proof.  These  parties  mostly 
do  these  summonses  themselves? — Yes.  Gometimes 
the  plaintiff  has  a  solicitor,  and  then  things  are  better, 
but  I  have  never  seen  a  defendant  represented,  or 
hardly  ever  having  professional  assistance,  although  in 
other  cases  they  continually  are  represented  both  by 


solicitor  and  counsel.  The  husband  is  hardly  ever 
represented. 

7641.  You  summarise  it  at  the  end  of  your  note  by 
saying  they  seem  to  have  the  idea  that  the  plaintiff 
should  take  out  a  summons  and  leave  it  to  the 
magistrate  to  do  the  rest? — They  do  in  these  cases. 
They  do  not  understaufl  the  necessity  of  proof. 

7(!42.  What  do  the  weekly  wages  average  about  in 
your  district  ? — I  C(mld  not  tell  you,  but  they  get  veiy 
high  wa,ges  in  the  district :  35s.  and  21.  is  not  out  of  the 
way,  and  there  is  a  class  of  highly  paid  workmen  in  the 
shipyard  who  get  51.  and  61.  a  week  in  full  work,  and 
there  ax-e  steel  smelters  who  may  get  lOL  or  121.  a  week. 

7643.  You  say  in  your  proof,  "  Such  people,  I 
"  obseiwe,  employ  legal  assistance  in  the  county  court, 
"  l:iut  they  regard  the  police  court  as  a  place  where  all 
"  disputes  should  be  settled  quickly  and  cheaply." 
What  has  led  you  to  that  conclusion  ? — These  people 
often  have  trouble  in  the  county  courts,  and  they 
employ  a  solicitor  at  once ;  but  the  police  court  they 
look  upon  as  a  much  more  friendly  place.  They  go 
freely  to  the  chief  constable  for  advice,  and  then  they 
come  to  me,  and  they  think  that  is  the  place  where 
things  are  done  quickly  and  sensibly ;  they  do  not  look 
upon  it  as  a  legal  place  so  much. 

7644.  You  refer  to  the  fact  that  outside  London, 
many  of  such  applications  would  be  heard  by  justices 
at  petty  sessions.  Do  you  think  that  would  be  satis- 
factory, to  give  increased  jurisdiction  there  ? — It  is 
difficult  to  say.  I  have  a  certain  amount  of  experience. 
I  think  some  benches  of  justices  are  competent  to  do 
this  kind  of  thing,  those  who  have  experience,  but  I 
think  it  would  be  a  jurisdiction  I  might  hesitate  to 
give  to  the  petty  sessional  division. 

7645.  What  is  your  view  about  retaining  before 
justices  in  petty  sessions  the  separation  order  system ; 
is  that  satisfactory  ? — The  little  experience  I  have  is  at 
Middlesborough,  where  the  county  bench  sits ;  it  is 
satisfactory  there,  but  what  it  is  over  the  country  I  do 
not  know. 

7646.  You  would  not  like  to  go  into  that  ? — No 
I  do  not  know  what  their  work  is. 

7647.  You  say  if  any  suggestion  were  made  to 
confer  such  jurisdiction  upon  courts  of  quarter  sessions 
you  would  have  an  observation  to  make  about  that  ? — 
Yes.  I  find  that  quarter  sessions  is  a  very  good  court 
for  its  own  purpose,  but  I  do  not  think  it  would  be 
for  this  purpose  ;  they  are  rather  anxious  to  finish 
their  work  in  a  day  or  two.  The  jurors  come  in 
Yorkshire  from  long  distances  aU  over  the  coimty ;  they 
are  farmers  and  want  to  get  away.  I  do  not  think  it 
would  be  a  good  court  for  that  jurisdiction. 

7648.  It  is  rather  hurried  ? — Yes,  and  they  are  not 
the  right  class  of  juror. 

7649.  Have  they  any  staff  ? — No,  I  do  not  think  so. 
They  have  not  the  staff  we  have  in  our  stipendiary 
courts,  and  they  have  no  connections,  such  as  mission- 
aries and  workers.  Quarter  sessions  are  not  used  to 
that  sort  of  work. 

7650.  If  a  local  court  were  suggested,  your  view  is 
that  it  should  be  the  county  court,  I  gather  ?— I  feel 
a  great  difficulty  about  that.  I  do  not  feel  I  could 
honestly,  from  what  I  know,  recommend  any  court. 

7651.  I  saiil,  "if  a  local  court"? — I  think  the 
stipendiaries'  court  is  the  court  which  has  had 
experience  in  matrimonial  causes,  but  I  do  not  think 
it  is  fit  to  deal  with  divorces  as  at  present  constituted. 
I  should  be  reluctant  to  do  it  unless  I  had  a  jury  and 
professional  assistance,  and  I  do  not  think  the  county 
court  is  regarded  in  the  same  way  as  the  stipendiary 
court.  They  dishke  the  county  court,  and  I  do  not 
think  it  has  the  staff  or  the  connection  to  deal  with 
matrimonial  causes  in  a  big  town.  I  am  only  speaking 
for  Middlesborough,  of  course. 

7652.  Do  you  consider  if  local  jurisdiction  in  divorce 
were  given,  that  the  number  of  applications  would  be 
great  ? — I  think  it  is  very  speculative,  but  I  think  that 
is  the  danger,  certainly  at  first.  I  beg  your  pardon^ 
you  mean  if  the  grounds  for  divorce  remain  the  same 
as  they  are  now  ? 

7653.  Yes  ? — I  do  not  apprehend  any  very  great 
increase,  but  I  do  not  kftow ;  it  is  quite  speculative. 
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7654.  On  these  points  you  consider  your  views  are 
not  valuable  ? — I  do  not  think  they  are  of  much  value. 

7655.  Do  you  think  it  would  be  desirable  that 
the  separation  order  power  should  be  taken  away  and 
confined  to  maintenance  in  cases  of  desertion  ? — I 
think,  sometimes,  where  a  woman  is  afraid  of  her 
husband  molesting  her,  it  might  be  useful. 

7656.  I  am  speaking  of  desertion  ? — As  a  matter  of 
fact  since  a  recent  case,  I  do  not  think  we  make  an 
ord  ■)•  for  separation. 

7657.  Practically,  that  is  in  operation  now  ? — Yes. 

7658.  The  other  point  is,  supposing  it  was  left  as 
it  is  with  regai'd  to  cruelty,  that  is  power  to  grant  a 
separation  order  ;  do  you  think  any  advantage  would 
be  obtained  by  giving  the  magistrate  a  discretion  to 
make  the  order  for  a  time,  to  begin  with  ? — I  see  no 
harm.  I  do  not  know  whether  there  would  be  any 
particular  gain.     People  often  come  back  again  as  it  is. 

7659.  You  are  not  able  to  form  any  definite  opinion  ^ 
— No.  I  do  not  see  anything  much  to  be  gained  ;  there 
may  be  something. 

7660.  In  these  cases  of  cruelty  do  you  find  they 
are  sometimes  of  a  very  grave  kind  ? — Yes  ;  they  are 
qiiite  horrible  sometimes — dreadful. 

7661.  Do  you  get  cases  in  which  you  can  reasonably 
conclude  the  parties  never  can  live  together  again  ? — 
One  would  think  so ;  but  they  do  go  back  in  spite 
of  it. 

7662.  In  1909  you  convicted  15  people  of  aggravated 
assaults  upon  their  wives,  and  you  say  that  the  injuries 
inflicted  are  often  very  dreadful.  Do  you  think  those 
were  cases  in  which  the  permanent  order  for  separa- 
tion might  be  converted  into  a  divorce  ? — I  feel  great 
difficulty  in  answering  that  question,  it  raises  so  many 
other  considerations.  If  you  are  going  to  get  divorce 
for  cruelty,  it  is  enlarging  the  boundaries  for  divorce 
which  I  am  not  in  favour  of.  They  are  dreadfully 
injured  sometimes,  and  I  do  not  know  what  is  to  be 
gained  by  a  woman  living  with  a  man  who  has  treated 
her  like  that ;  but  they  do  go  back  in  the  most  extra- 
ordinary way.  I  have  a  case  of  a  man  I  know  quite 
well  who  has  been  convicted  29  times  of  crimes  of 
violence ;  he  has  been  convicted  of  seven  common 
assaults  and  one  aggravated  assault  on  women,  five 
times  for  aggravated  assaults  on  his  wife,  who  has  had 
four  separation  orders  in  1894,  1897,  1899,  and  1909, 
and  they  are  living  together  at  this  moment. 

7663.  For  how  long  you  can  hardly  say? — No;  it 
is  one  of  the  cases  where  he  treats  her  ten-ibly  badly, 
but  when  sober  he  is  a  good  husband. 

7664.  Do  you  think  it  right  to  have  an  option  to 
end  that  entirely  ? — 1  think  so,  apart  from  the  big 
question  ;  the  moral  question  of  divorce  generally. 

7666.  You  have  under  your  control  or  direction 
organisations  for  missionaries,  probation  officers,  and 
so  on,  and  you  have  these  people  to  give  you  their 
knowledge  of  the  people  ?— Yes. 

7666.  They  do  help  to  bi-ing  about  settlements  of 
these  cases  ? — Yes,  very  much.  I  am  very  dependent 
on  them. 

7667.  You  think  that  is  a  useful  assistance  to  the 
magistrates,  but  might  not  be  so  useful  in  a  county 
coui-t  ? — I  could  not  get  on  without  them.  1  think. 

7668.  Could  they  not  be  of  assistance  to  county 
courts .'' — If  they  had  their  organisation  there,  but 
they  always  attend  my  court ;  they  are  there  every  day. 

7669.  You  make  a  suggestion  about  payments  being 
ordered  by  courts  of  summary  jiu^sdiction,  that  an 
officer  of  the  court  should  receive  them  or  a  third 
person  on  behalf  of  the  wife.  Do  you  think  that 
would  be  useful  ? — -I  am  very  anxious  that  that  should 
be  done.  I  see  a  great  deal  of  trouble.  I  have  frequent 
assaults  which  arise  out  of  women  collecting  their 
money,  and  often  women  go  back  to  their  husbands 
because  they  cannot  get  their  money.  I  have  some 
figures  with  regard  to  separation  orders  made  last  year. 
In  23  out  of  45  cases,  or  50  per  cent.,  the  women  have 
gone  back  to  their  husbands  ;  but  the  police  inform  me 
that  16  of  those  women  are  still  being  ill-treated  by 
their  husbands.  They  have  gone  back  because  they 
cannot  get  their  money.  It  is  not  an  infi'equent  thing 
for  the  husband  to  knock  the  woman  down. 


7670.  How  many  have  gone  back  ? — 23  out  of  45, 
and  16  out  of  those  the  police  inform  me  are  being 
ill-treated  now.  They  could  not  get  their  money  and 
were  afraid  to  go  for  it. 

7671.  Would  that  be  remedied  by  payment  to  an 
( ifficer  of  the  court  ? — The  police  tell  me  they  are  not 
officers  of  the  court,  but  I  do  not  know  how  that 
may  be. 

7672.  I  mean  an  official  properly  constituted'-' — 
Yes.  They  will  not  do  it ;  it  is  not  the  practice,  and 
they  cannot  undertake  it  without  an  intimation  from 
the  Home  Office. 

76 7M.  I  am  speaking  now  of  the  remedy.  You 
think  it  would  be  a  gooil  thing  that  husbands  should 
be  required  to  pay  to  a  third  p"rson.  so  as  not  to  make 
it  necessary  for  the  wife  to  see  her  husband  person- 
ally ? — It  would  be  invaluable.  I  have  known  a  whole 
street  fight  arising  out  of  one  of  these  collections. 

7674.  A  collection  by  the  wife  ? — Yes,  accompanied 
by  her  relations. 

7ii75.  It  was  suggested  that  that  gave  an  oppor- 
tunity of  a  reconciliation.  Does  your  experience  lead 
you  to  think  that  would  l:>e  so  ?  It  is  suggested  if  the 
husband  is  approached  by  the  wife  to  get  money,  that 
there  is,  therefore,  an  opportunity  of  seeing  each  other 
and  being  reconciled!-' — From  what  I  know  of  those 
interviews  they  are  generally  of  a  very  stormy  character, 
but  they  do  go  together  on  economic  grounds,  some- 
times because  the  husband  wOl  not  pay  the  wife^ 

7676.  They  seem  to  be  forced  to  go  liack  because 
they  cannot  get  the  money  in  the  cases  you  put  ? — 
That  does  happen  again  and  again.  I  have  dreadful 
people  before  me.  I  have  one  man  with  72  convictions 
for  violence  (he  is  only  just  over  30  years  of  age), 
23  for  common  assaults,  12  for  other  crimes  of  violence, 
and  3  for  aggravated  assaults  on  women.  A  woman 
cannot  collect  money  from  that  sort  of  man ;  it  is  not 
safe.  Intimations  that  he  had  to  pay  to  the  police 
which  I  have  given  in  two  or  three  cases  have  been 
attended  to.  I  have  two  or  thi-ee  bad  cases  in  which 
the  worst  characters  pay  to  the  police,  but  it  is  done 
by  the  chief  constable  in  his  own  time  as  a  kindness 
to  me. 

7677.  It  has  been  suggested  it  might  be  an  advan- 
tage if  the  magistrate  could  make  an  order  which 
would  have  the  effect  of  garnisheeing  wages  in  the 
hands  of  the  employers.  What  have  you  to  say  about 
that,  if  anything  ? — I  cannot  say  whether  the  employer 
would  object,  because  I  have  not  asked  the  big  em- 
ployers. It  could  easily  be  ascertained.  I  think  very 
likely  they  would  not  olgect.  They  do  pay  things  for 
workmen  sometimes ;  they  are  very  kind  and  advance 
money. 

7678.  That  would  depend  on  the  employer  very 
much  ? — Yes,  there  are  two  or  three  very  big  employers 
in  my  district  who  accoimt  for  many  thousands  of 
working  men. 

7679.  Would  you  recommend  that  as  a  suggestion 
to  be  adopted  ? — I  think  it  is  a  reasonable  suggestion. 
I  think  it  is  a  threat  you  might  hold  over  the  workman 
in  case  you  have  that  difficulty. 

7680.  {The  Archbishop  of  York.)  Do  you  find  many 
of  the  more  highly-paid  steel  workers  and  artisans'  in 
the  shipbuilding  yards  coming  before  you  in  these 
cases,  or  are  they  mainly  confined  to  the  casual  laboui- 
class  ? — ^I  think  they  are  mainly  confined  to  the  casual 
labour  class.  I  do  occasionally  have  a  highly-paid 
workman,  but  I  think  the  police  court  population  is 
maiuly  from  the  lower  class. 

7681.  You  have  said  already  that  you  found  great 
difficulty  in  deciding  whether  applications  for  separa- 
tion orders  were  collusive  or  quasi-coUusive  ?— Yes, 
that  is  so. 

7682.  Do  you  think  the  difficulty  of  detecting  such 
collusive  or  quasi-collusive  applications  would  Ije  as 
great  if  applications  for  divorce  were  brought  before 
local  tribunals  ? — I  think  that  would  be  so. 

7683.  In  your  proof  you  say  that  you  suppose  in  no 
class  of  case  is  it  more  difficult  to  decide  questions  of 
fact.  You  would  not  agree  that  even  in  regard  to 
sepai-dtion  orders  it  was  always  a  mere  question  of  fact 
which  could  very  easily  be  decided  ? — No ;  I  think  they 
are  cases  of  very  great  difficulty. 
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768-1.  And  presvimably,  in  cases  of  applications  for 
divorce,  still  more  if  the  grounds  of  divorce  were 
enlarged,  it  would  be  still  less  yoiu-  opinion  that  these 
were  matters  of  fact  to  be  easily  decided  ? — No,  I  think 
they  would  be  cases  of  very  great  difKculty  indeed. 

7(iS.5.  I  think  you  agree  with  what  we  have  heard 
from  others,  that  one  of  the  most  extraordinary  features 
of  social  life  in  the  class  you  deal  with,  is  the  way  in 
which,  for  one  reason  or  another,  women  who  have  been 
badly  treated  by  their  husbands  come  together  again? 
— Yes,  they  do  go  bai:k  ;  again  and  again  they  go  back. 

7686.  There  seems  to  be  some  affection,  or  force  of 
custom,  or  some  other  strange  cause  th;it  operates 
more  strongly  than  even  the  remembrance  of  blows  and 
words  ? — I  think  so.  I  think  there  is  also  the  economic 
pi'essure  on  both  parties,  which  no  doubt  affects  tlieni. 

TtiST.  You  spoke  of  the  vahie  to  you  in  your  work 
of  the  police  court  missionai-ies  in  dealing  with  these 
matrimonial  troxibles.  Would  you  say  you  regarded 
them  as  of  great  importance  in  dealing  with  the  class 
that  mainly  applies  for  separation  orders  ? — I  think  it 
would  be  impossible  now  for  ine  to  get  on  without 
them.     I  think  they  are  invaluable. 

76S8.  Do  you  think  they  are  a  class  of  people  who 
would  be  likely  to  give  us  valuable  information  about 
the  habits  and  ways  of  that  class  of  people  ? — I  think 
they  ]cnow  much  more  about  it  than  I  do. 

7689.  You  said,  in  answer  to  a  question  from  the 
Chaii-man  aboiit  extending  the  grounds  of  divorce, 
that  you  would  rather  express  no  opinion,  but  you  are 
in  favour  of  the  option  of  divorce  in  oases  of  aggravated 
cruelty,  although  you  said  you  made  that  answer  apart 
from  the  bigger  question  of  divorce  generally.  May 
we  gather  from  that,  in  the  interests  of  the  working 
classes,  you  greatly  fear  the  consequences  of  any  large 
extension  of  either  the  grounds  or  facilities  of  divorce, 
apart  from  particular  cases  such  as  we  have  heard  ? — 
Yes,  I  think  I  should,  but  I  do  see  some  very  hard 
cases  sometimes,  tei-ribly  hard  cases.  On  the  whole, 
I  am  very  nervous  about  any  geneiul  extension  of 
divorce.  I  think  they  regard  the  maiTiage  tie  so 
lightly,  some  of  them.  I  should  hesitate  to  enlarge  it, 
but  I  feel  unable  to  express  an  opinion  because  I  see 
such  hard  oases  of  wom.en  who  are  tied  to  men,  who 
cannot  get  rehef,  and  I  feel  in  a  difficult  position.  It 
is  a  very  difficult  question. 

7690.  {Mrs.  Tennant.)  Do  you  think  it  would  be  an 
improvement  if  the  maintenance  order  dated  after  a 
week  had  elapsed  rather  than  after  a  month  had  elapsed 
for  its  enforcement  ? — ^I  have  not  considered  it,  but  I 
think  that  would  be  a  good  suggestion. 

("691.  {Lord  Guthrie.)  You  have  mentioned  collusive 
separation  orders.  How  does  collusion  enter  into  the 
matter — in  what  cases  ? — Perhaps  it  was  rather  an 
unfortunate  term,  but  I  do  not  know  how  to  express  it. 
Thev  expect  me  to  give  a  separation  by  agreement 
without  proving  the  case.  The  man  says,  "  I  have  never 
"  sti-uck  her  ;  this  tale  of  cmelty  is  untrue,  but  I  want 
"  to  be  lid  of  her,  and  1  will  agree  to  give  her  10s.  a 
"  week,"  and  they  feel  aggrieved  because  1  will  not 
make  the  separation  order.  Perhaps  the  wife  has  not 
begun  by  proving  her  case  very  strongly. 

7692.  Are  these  cases  where  you  think  that  there  is 
no  cruelty,  or  merely  that  there  is  a  difficulty  in  legal 
proof  ? — I  think  the  cruelty  is  rather  doubtful,  to  begin 
with,  on  the  wife's  story ;  the  man  denies  it,  and  there 
is  no  witness  on  either  side.  It  is  not  a  case  where  I 
am  justified  in  making  an  order.  They  say,  "  Why  will 
you  not  separate  us  ?  " 

7693.  You  mean  they  have  invented  cmelty  that 
did  not  exist  ? — The  wife  has  exaggerated  the  cruelty, 
with  the  consent  of  the  husband,  because  they  want  to 
get  away. 

7694.  Does  collusion  only  come  in  in  cases  of 
cruelty  ? — I  have  never  had  it  except  in  cases  of  cruelty, 
but  they  not  infrequently  do  it. 

7695.  In  your  experience  does  the  question  of  diink 
enter  largely  into  these  difficulties  ? — Yes,  very  largely. 

7696.  Practically  always  in  cruelty  cases  ? — Yes. 

7697.  And  in  very  few  desertion  cases  ? — I  have 
never  had  a  suggestion  of  infidelity  made  in  my  court 
in  800  cases  in  two  years,  It  may  exist,  but  it  is  always 
cruelty. 


7698.  Any  such  suggestion  would  not  be  gone  into  ? 
—It  would  not  be  relevant,  but  the  husband  might  state 
it  as  a  defence ;  for  instance  he  says.  "  I  struck  her  as  the 
"  tea  was  not  ready."  He  never  gives  infidelity  as  a 
reason. 

7699.  In  what  case  would  infidelity  Ijc  relevant  in 
the  original  application  ? — Not  in  the  oiiginal  applica- 
tion, but  in  the  <lefence  he  always  gives  som3  other 
reason. 

7700.  You  said  '■  apart  from  the  bigger  question." 
Did  you  mean  to  include  in  tliat  both  the  question  of 
public  policy  and  also  the  scriptural  question  ? — Yes. 
I  mean  if  you  were  going  into  every  question. 

7701.  You  told  us  you  had  two  or  three  employers 
of  several  thovisand  men,  and  you  thought  you  might 
find  out  whether  they  had  any  objection  to  make  pay- 
ments direct  to  the  women.  Would  you  do  so  ? — I 
would  do  so. 

7702.  Would  you  send  a  note  to  'the  Secretary  on 
the  subject  ? — Yes,  I  should  be  pleased  to.* 

770o.  In  regard  to  the  question  of  the  difficulty  of 
deciding  such  oases,  it  is  just  the  ordinary  difficulty; 
there  is  no  special  difficulty  arising  from  the  kind  of 
question  ? — I  meant  it  arose  from  a  lack  of  preparation 
of  the  case. 

7704.  Inadequate  preparation  ? — Yes. 

7705.  If  you  had  the  assistance  of  solicitors  it  would 
be  prepared,  and  would  be  just  the  ordinary  problem  i 
— There  would  be  no  more  difficulty  than  in  any  other 
case. 

7706.  Combining  the  usual  qualities  of  common 
sense  and  experience  ? — I  meant  the  case  as  prepared 
and  brought  before  me. 

7707.  [Judge  Tindal  Atkinson.)  Do  you  agree  that, 
to  the  poorer  classes  of  the  country,  who  cannot  get 
relief  in  matrimonial  cases,  facilities  should  be  given  ? 
— I  think  they  are  handicapped  by  their  poverty. 

7708.  In  your  opinion  facilities  should  be  given  to 
them  ? — Certainly. 

7709.  In  your  experience  you  have  had  cases  in 
which  it  is  clear  that  the  people  should  have  had  those 
facilites  granted  in  their  pa,rticular  oases  ? — Yes,  I  have 
had  those  cases. 

7710.  The  question  of  difficulty  in  dealing  with  the 
facts,  as  you  have  said  to  Lord  Guthrie,  arises  from 
not  having  sufficient  legal  assistance  before  you  ? — 
Yes. 

7711.  Is  it  in  the  cases  of  cruelty  that  the  difficulty 
arises,  or  of  desertion  ? — In  both. 

7712.  Do  you  not  suppose  that  the  county  court 
judge  would  r>e  competent  to  deal  with  the  facts 
which  would  arise  in  an  ordinary  judicial  separation 
or  separation  order  ? — Yes,  perfectly. 

7713.  Under  the  Act  of  1895,  I  daresay  you  are 
a, ware  that  there  may  arise  all  the  questions  of  fact 
which  arise  in  a  divorce  suit  ? — Yes. 

7714.  You  see  no  reason  for  the  coimty  court  judge 
not  being  competent  to  deal  with  those  questions  ? — • 
They  would  be  perfectly  competent. 

7715.  With  regard  to  collusion,  when  a  case  is 
before  a  judge  or  a  stipendiary  magistrate,  it  is 
impossible  to  detect  collusion  if  the  parties  suppress 
the  facts.  That  must  be  the  subject  of  inquiry  ? — Yes, 
I  think  so. 

7716.  There  was  one  rather  strange  thing  you 
stateil  in  yi  lur  evidence  about  the  staff  of  the  county 
courts.  1  daresay  before  you  were  a  stipendiary  you 
practised  in  the  county  court? — Sometimes,  but  I 
admit  I  have  not  a  large  experience. 

7717.  I  daresay  you  know  sufficient  to  be  aware 
that,  certainly  in  the  larger  towns  and  in  a  great 
many  of  the  smaller  ones,  there  is  a  staff  headed  by  a 
competent  solicitor  as  a  registrar,  and  sufficient  clerks 
for  the  purpose  of  carrying  on  the  work  ? — Yes. 

7718.  Would  not  that  staff  be  sufficient  to  deal 
with  these  small  cases  that  would  como  before  the 
courts  ? — Yes.  I  meant  a  charitable  staff ;  I  meant 
before  they  come  into  court.  I  did  not  mean  to  cast 
the  slightest  reflection  on  the  official  staff. 

*  The  witness  sent  some  documents,  which  were  confidential, 
to  the  rommissioners. — H.  G.  B. 
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7'ilil  With  regard  to  dealing  witli  the  cases,  they 
have  a  sufficient  stafE  ? — Tes.  I  meant  the  charitable 
helpci-s  who  see  the  people  before  they  come  into  court. 

7^1  tlO.  I  understand  from  you  if  facilities  are  to  be 
given,  practically  the  only  courts  that  can  deal  with 
them  are  the  county  courts  ? — I  think,  as  at  present 
constituted,  they  are  the  best. 

7721.  Aiid  practically  the  only  tribunal  to  bring  it 
within  the  reach  of  poor  people  ? — Immediately. 

7722.  {Sir  Lewis  Bihdin.)  As  at  present  constituted  ? 
— I  cannot  help  thinking  that  we  could  do  it  if  we  had 
a  little  alteration  in  our  procedui-e. 

7723.  {JudgeTindalAthinson.)  There  are  550  covinty 
court  towns  in  England ;  will  you  take  it  from  me  ? — 
Tes. 

7724.  They  all  have  a  staff,  and  none  of  the  re.sidents 
of  the  district  reside  a  greater  distance  from  the  ccnu-t 
than  10  mUes.  Would  not  that  show  that  great 
facilities  woidd  be  given  if  jurisdiction  were  given  to 
county  courts  ? — Tes,  I  think  so.  I  did  not  mean  the 
staff  of  the  county  court  was  not  competent  to  deal 
with  them. 

7725.  If  you  had  to  select  your  tribunal,  is  there  any 
other  tribunal  except  the  county  courts  who  could  take 
these  cases  ? — We  could  if  we  had  the  cases  properly 
prepared. 

772f).  Before  the  stipendiaiy,  I  agree,  but  that 
would  involve  the  appointment  of  more  stipendiaries 
over  the  kingdom? — I  do  not  suggest  any  objection 
to  that  course. 

7727.  {Mr.  Brierley.)  Whether  any  extended  facilities 
for  granting  divorce  were  granted  to  any  other  local 
coui-t  or  not,  do  you  think  it  practicable  that  the  courts 
of  summary  jimsdiction  should  be  deprived  of  their 
present  power  of  granting  separations .'' — I  think  it 
would  be  a  pity  to  deprive  the  stipendiary's  court  of  its 
present  jui-isdiction  in  these  matters. 

7728.  1  suggest  to  you  that  the  great  majority  of 
cases  that  come  before  the  courts  of  summary  juiis- 
diction  are  such  as  are  not  really  fitted  for  divorce,  and 
in  which  the  parties  would  not  require  divorce  ? — 1 
think  so ;  1  cannot  tell.  I  never  hear  infidelity 
suggested  to  me. 

7729.  In  the  great  majority  of  cases  speed  is  very 
essential,  quickness  of  being  dealt  with  ? — Speed,  and  a 
daily  sitting,  or  something  like  a  daily  sitting. 

7730.  Tou  would  suggest,  even  assuming  any  local 
jurisdiction  in  divorce  were  granted  to  any  court,  that 
stiU  the  present  powers  of  the  magistrates  should  be 
retained  ? — Tes. 

7731.  Alongside  with  those  powers  of  divorce  ? — ■ 
Certainly. 

7732.  Just  one  question  about  paying  the  money  to 
an  officer  of  the  court.  I  understand  you  do  not  do 
that  in  yonr  court ;  you  do  not  pay  the  maintenance 
money  lo  any  officer  of  the  court  ? — No,  because  we 
have  not  any  officer  of  the  court  on  whom  tJie  duties 
are  cast. 

7733.  Tou  have  the  clerk  to  the  magistrates,  and  in 
some  towns  the  money  is  ordered  to  be  paid  to  the 
clerk  to  the  magistrates,  and  is  paid  by  him  to  the 
wife  ? — Perhaps  my  circumstances  are  peculiar. 

7734.  All  you  require  is  that  some  small  amendment 
should  be  made  in  the  Act  so  that  it  would  be  clear  the 
police  were  included  in  the  term  "  officer  of  the 
court  "  ? — I  think  an  intimation  frome  the  Home  Office 
that  it  was  one  of  the  duties  of  the  police  would  be 
sufficient.  It  might  mean  an  extra  officer,  but  I  think 
the  police  are  willing  to  do  it. 

773.5.  It  has  been  suggested  that  the  officer  of  the 
court  to  whom  the  money  is  paid  should  have  the  power 
of  enforcuig  the  order.  Have  you  formed  any  opinion 
as  to  the  desirability  of  that  P  At  present  the  wife 
alone  can  enforce  the  order.  Have  you  formed  any 
opinion  as  to  whether  it  would  be  desirable  that  the 
officer  of  the  court  should  have  that  power  ? — Ni  i,  I  am 
afraid  I  have  not  considered  that.  I  do  not  see  any 
difficulty  in  the  wife  enforcing  the  order.  She  has  only 
to  come  to  the  police  court. 

7736.  There  is  one  advantage,  namely,  that  she  is 
the  person  who  knows  the  circunistam^es  of  the  husband 
best  ? — Yes,     I  think  it  might  lead  rather  t(j  a  feelin^ 


of    oppression   if    the   same   officer   came   round   and 
collected  the  money. 

7737.  It  might  lessen  her  chances  of  getting  the 
money  ? — Tes,  I  think  it  might. 

7738.  {Judge  Tindal  AtMnson.)  There  is  one  question 
I  should  like  to  ftsk.  I  do  not  know  whether  it  has 
occun-ed  to  you,  perhaps  it  has  not,  but  would  it  be 
useful  if  the  magistrate  had  powers  to  transfer  the 
order  for  the  payment  of  money  into  the  county  comt, 
so  that  it  could  be  enforced  by  the  judge  ?  In  that 
case  the  man  would  be  bound  to  pay  the  money  into 
the  county  court  office,  and  the  officer  of  the  com-t 
would  eirforce  its  payment  ? — I  do  not  think  it  woidd 
matter  who  enforced  the  payment,  as  long  as  it  was 
enforced. 

7739.  Another  advantage  would  be  the  court  could 
attach  the  wages  due  to  the  workman  from  the  master  'f 
— I  do  not  think  it  matters  who  pay.-j  as  long  as  the 
wife  has  not  to  get  money. 

7740.  I  want  to  know  whether  you  think  it  would 
be  a  useful  procedure  that  the  magistrate  should  have 
the  power  to  transfer  the  order  for  payment  to  the 
county  courts,  to  be  enforced  in  the  same  way  as  the 
orders  and  judgments  of  the  county  court  are  enforced  ? 
— I  cannot  help  thinking  the  police  are  the  best  people. 
They  are  anxious  to  keep  on  good  terms  with  the  police, 
and  would  pay  them  without  any  question. 

7741.  {Chairman.)  In  answer  to  one  of  the  Com- 
missioners, you  said  you  had  had  dreadfully  hard  cases 
— that  was  youi-  expression — in  which  divorces  might 
be  required,  although  they  could  not  at  present  be 
obtained.  Will  you  tell  us  what  sort  of  cases  you  refer 
to  under  the  term  "  dreadfully  hard  cases  '"  ?  What  is 
in  your  mind  ? — I  was  thinking  of  long  terms  of  penal 
sei-vitude  and  of  criminal  insanity,  which  are  very  hard. 
I  had  a  case  the  other  day  where  a  woman  had  been 
married  two  or  three  months,  and  her  husband  became 
entangled  with  another  woman  without  the  knowledge 
of  the  wife,  who  was  a  very  nice  person.  He  had  a 
quarrel  with  the  woman  with  whom  he  was  entangled, 
and  beat  her  to  death.  I  sent  him  to  the  assizes. 
There  was  a  certain  amount  of  insanity  in.  his  family, 
and  he  was  not  sentenced  to  be  hanged  ;  he  has  gone 
to  Broadmoor,  and  may  be  there  40  years.  This  woman 
is  22  years  of  age,  and  is  most  respectable ;  she  has 
been  married  two  or  three  months  to  this  man,  and  no 
divorce  is  possible  for  her.  It  seems  to  me,  knowing 
the  case  and  the  family,  a  very  hard  case. 

7742.  Is  that  typical  of  a  certain  class  you  have  met 
vdth  ? — I  do  not  know  whether  it  is  typical,  but  it  is  a 
-ase  which  occurred,  and  one  feels  it  is  very  hard, 
because  there  is  no  relief  possible  for  that  woman  now, 
and  if  divoi-ce  was  extended,  one  cannot  help  thinking 
cases  of  criminal  insanity  ought  to  have  consideration. 

7743.  Are  there  any  children  in  that  case  ? — No. 
{Sir  Lewis  Bihdin.)    They  had  been  married  two  or 

three  montns. 

{Chairman.)  StiU.  there  might  be. 

7744.  {The  Archbishop  of  York.)  If  there  were  in- 
sanity in  the  family,  and  they  were  only  married  two  or 
three  months,  might  it  not  be  possible  to  prove  the 
man  was  insane  when  he  was  married  ? — That  is  so,  but 
it  would  be  difficult  to  prove.  I  was  surprised  at  the 
view  the  juiy  took.  I  think  they  took  a  merciful 
view. 

7745.  {Chairman.)  There  would  be  a  difference,  no 
doubt,  between  insanity  which  prevented  you  knowing, 
and  probably  contracting  maniage  and  insanity  calcu- 
lated to  produce  violence  afterwards.  That  is  what  you 
mean? — Tes.  That  case  seems  very  hard.  I  do  not 
think  it  i.s  frequent,  but  it  is  a  very  sad  case.  Then 
there  are  cases  of  long  terms  of  penal  servitude. 

7746.  What  is  the  woman  able  to  do  in  that  case? 
Is  she  a  poor  person  ?— I  think  at  present  she  is  living 
with  her  parents,  but  I  think  she  is  anxious  to  find  work, 
and  I  think  work  wiU  be  found  for  her.  She  is  a  young, 
nice  pleasant  woman,  and  it  seems  a  hard  case. 

7747.  Have  you  had  any  cases  of  an  analogous 
character,  where  it  is  merely  crime  and  not  insanity  ?— 
I  have  had  cases  where  one  has  been  bound  to  send 
men  to  penal  seiwitude  for  7  or  10  years,  where  one 
feels  that  it  is  hard  on  the  wife,  where  the  wife  was  not 
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aware  of  the  character  of  the  husband.  I  have  known 
where  a  woman  has  waited  7  or  10  years  for  a  husband, 
and  has  been  a  good  and  faithful  wife,  and  is  now 
makmg  a  liome  for  him.  I  kmjw  a  case  where  a  niaji 
served   10  years  penal  servitude  and   they  are  living; 


together  happUy,  but  there  are  cases  where  the  woman 
might  not  be  willing  to  do  so,  where  she  was  maiTied  a 
short  time  without  knowing  the  man's  charaotei'. 

7748.  Which  was  bad  at  the  time  of  man-iage,  but 
not  known,  you  mean  P — Yes. 


Mr.  Bertram  Charles  Brotjgh  called  and  examined. 


774y.  (Chairnmn.)  Are  you  the  stipendiary  magis- 
trate of  the  StafEordshire  potteries  district  ? — Yes. 

7750.  How  long  have  you  been  so  ? — Only  one  year. 

7751.  What  were  you  before  that  ? — ^I  had  sat  in 
the  district  for  some  years  as  deputy  stipendiary,  and 
for  some  years  as  deputy  county  coui-t  judge  of  the 
same  district  when  required,  and  1  had  a  large  pro- 
fessional practice  as  a  barrister  in  the  district. 

7752.  On  the  Oxford  circuit  ? — Yes. 

7753.  That  joins  the  Midland  circuit  at  Birming- 
ham ? — Yes. 

7754.  Do  they  both  go  to  Statt'iirdshire  ? — No,  only 
the  Oxford  circuit. 

7755.  The  first  thing  I  should  like  to  ask  you  is, 
have  you  been  good  enough  to  prepare  some  statistics 
of  the  separation  orders  that  have  been  applied  for  and 
made  at  youi-  courts  ?  I  believe  you  have  only  just 
handed  them  to  us  ? — Yes. 
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775tj.  In  the  first  table  you  give  your  districts  and 
in  the  next  applications  for  orders.  What  districts 
are  they  in? — The  whole  of  the  district,  so  far  as 
occupations  and  the  population  go,  is  of  a  very  varied 
character.  There  is  one  county  borough,  Hanley ;  three 
municipal  boroughs,  Longton,  Stoke-upon- Trent,  and 
Burslem ;  six  urban  districts,  and  parts  of  four  rura . 
districts. 

7757.  Those  are  all  specified .'' — Yes.  And  owing  to 
the  special  wcu-ding  of  the  Act,  there  is  a  jurisdiction  of 


one  mile  outside  the  special  district,  which  brings  in 
part  of  the  borough  of  Newcastle-under-Lyme,  and  a 
large  quantity  of  residential  and  agricultural  district. 

7758.  Does  it  include  the  whole  of  the  district  you 
are  speaking  about  ? — Yes. 

7759.  What  is  the  total  population,  roughly  ? — 
Between  300,000  and  350,000. 

7760.  I  see  you  have  given  a  table  of  the  appli- 
cations for  orders,  and  I  find  that  the  total  nmnber  of 
applications  is  827  in  13  yeiir.3  ? — Yes.     That  would  be 


318 


KOYAL    CUMMI.SSION    ON    DIVOROE    .\Ni>    MATRIMONIAL    CAUSES: 


15  March  1910.] 


Mr.  B.  0.  Bbough. 


[Continued 


understood  in  this  way  :  that  prior  to  1901  there  was 
in  existence  the  county  borough  of  Hanley,  and  there- 
fore there  were  similar  applications  made  before  the 
county  borough  justices'  court  in  1901. 

7761.  Does  this  table  include  those  ? — No,  this  table 
includes  only  the  applications  made  in  the  stipendiary- 
court.  In  1901  the  boroughs  of  Bm-slem  and  Stoke- 
upon-Trent  had  a  commission  of  the  peace  granted  to 
them,  so  that  in  and  after  that  year,  1901,  there  were 
applications  also  made  in  Burslem  and  Stoke-upon- 
Trent  borough  covu-ts.  I  omitted  to  say  that  prior  to 
1901  in  addition  to  Hanley  there  was  also  the  Longton 
Borough  Court,  and  that  application  was  made  in  that 
court  as  well  as  in  the  Hanley  Court. 

7762.  Do  these  statistics  deal  with  all  those  courts  ? 
— Only  the  stipendiary  court. 

7763.  Was  the  stipendiary's  jurisdiction  less  formerly 
than  it  is  now  ? — No ;  there  is  concun-ent  jurisdiction 
in  Hanley.  There  was  vip  to  1901  concurrent  juris- 
diction in  Longton,  and  since  1901  there  has  been 
conciuTent  jurisdiction  in  Hanley,  Longton,  Burslem, 
and  Stoke. 

7764.  Other  orders  may  have  been  appKed  for  and 
made  before  other  persons  than  yourseK  ? — Yes,  in  the 
borough  coui'ts. 

776-5.  This  tal.ile  shows  what  the  stipendiary  has 
done  from  1896  to  1909  ?— That  is  so. 

7766.  827  is  the  total  number  applied  for  ? — Yes. 

7767.  4-.U  are  for  desertion,  243  for  persistent 
ci-uelty,  68  for  neglect  to  maintain,  48  after  conviction 
for  aggra.vated  assault,  19  for  habitual  drunkards,  and 
35  applications  to  vary  or  discharge  the  order  F — Yes. 

7768.  The  applications  resulted  in  the  following 
orders.     You  have  a  table  for  that  P — Yes. 

7769.  May  I  take  it  that  is  again  confined  to  the 
stipendiaries  F — Yes. 

7770.  This  is  interesting  from  some  points  of  view. 
The  total  number  of  orders  made  upon  applications  for 
desertion  in  those  14  years  was  280  F — Yes. 

7771.  The  total  number  of  orders  made  for  per- 
sistent cruelty  is  104.  That  is  not  quite  half  the  figure 
of  orders  made  for  desertion.  F — Yes. 

7772.  The  total  number  of  orders  made  for  neglect 
to  maintain  is  35 ;  the  total  number  after  conviction 
for  aggravated  assault,  48 ;  6  for  habitual  drunkard, 
and  9  are  classed  as  varied,  and  then  18  were  discharged 
on  the  ground  of  adultery  F — Yes. 

7773.  The  total  number  of  orders  made  is  450,  and 
you  have  another  column  showing  how  many  were 
dismissed,  withdrawn  and  no  appearance,  and  the  total 
of  those  dismissed,  withdrawn  and  no  appearance  was 
377  F— Yes. 

7774.  There  are  369  orders  made  for  desertion, 
persistent  craelty  and  neglect  to  maintain,  and  48  more 
for  aggravated  assault ;  that  is  a  little  over  400  orders 
made  for  those  causes  F — Yes,  417. 

7775.  Of  those,  18  were  discharged  afterwards  for 
adultery  F — Yes. 

7776.  That  it;  between  4  and  5  per  cent.  F — That 
is  so. 

7777.  Those  are  your  statistics  F — The  columns  you 
will  have  noticed  on  the  second  sheet,  withdrawn  67, 
no  appearance  1;>4,  differ  only  in  this  respect ;  that 
they  are  specifically  withdrawn  in  the  first  case,  that 
is  in  the  case  of  the  67,  and  practically  withdrawn  in 
the  second. 

7778.  1  must  follow  this  F~Withdrawn  67,  nu 
appearance  154.  That  means  the  67  and  the  154 
virtually  represent  the  same  thing  with  some  slight 
difference.  In  the  67  perhnps,  the  parties  would  come 
before  the  court,  and  the  case  would  be  adjourned. 
Before  the  day  of  adjournment  came  round  the  pai-ties 
would  make  their  grievances  up,  with  the  result  that 
on  the  day  of  the  adjourned  hearing  the  parties  would 
not  be  there,  and  notification  would  be  sent  that  the 
case  was  withdrawn,  either  by  a  solicitor  or  the  parties 
attending  the  court.  In  154  it  means  the  parties  took 
out  their  siunmonses  and  made  up  their  differences 
before  coming  to  court. 

7779.  Do  your  figui-es  enable  you  to  show  in  how 
many  cases,  after  orders  of  separation  have  been  made, 
the  parties  have  returned  together  F — No,  for  this 
reason.     They  can,  of  coui'se,  as  you  are  aware,  put 


an  end  to  the  order  by  going  together  again,  and  then 
there  would  be  no  record  as  to  what  took  place  in  that 
case.  That  would  only  come  out  in  a  subsequent  case, 
either  of  assault,  or  a  second  application  for  a  separa- 
tion order,  where  it  would  appear  they  had  been  already 
separated  on  a  previous  occasion. 

7780.  I  wiU  finish  about  separation  orders.  I 
believe  you  try  your  utmost  to  bring  the  parties 
together  by  adjourning  the  case,  and  so  on  F — That 
is  so,  in  several  cases  recently,  and  I  think  necessarily 
so,  because  in  a  number  of  these  cases  the  parties  are 
quite  young.  Even  in  the  last  few  months  I  have  had 
two  or  three  cases  where  the  parties  have  been  married 
12  months,  and  the  wife  has  gone  back  to  live  with  her 
parents,  and  they  ask  for  a  separation  order  obviously 
on  insufficient  grounds. 

7781.  What  are  the  grounds  generally  put  forward  F 
— The  ground  generally  put  forward  is  either  cruelty, 
which  generally  turns  out  not  to  be  of  a  persistent  or 
gross  character — I  do  not  want  to  minimise  it,  but  not 
what  we  call  persistent  or  gross  cruelty — or,  and  this 
very  often  happens,  the  parties  marry  not  from  choice 
but  under  a  certain  compulsion,  and  the  income  of  the 
husband  is  not  veiy  great,  and  they  often  live  at  the 
house  of  the  parents  of  one  or  the  other,  and  if  the 
income  coming  in  is  rather  small,  those  parents  naturally 
demur  to  that,  and  to  the  expense  or  the  partial  expense 
of  having  to  keep  or  partly  keep  both,  with  the  result 
there  is  some  quarrelling,  and  often  the  husband  says  : 
'■  1  will  not  stand  this,"  and  goes  away,  or  is  told  he 
can  go  by  the  parents  whom  he  insufficiently  pays. 

7782.  What  is  the  compulsion  you  refer  to  F — If 
the  wife  is  in  a  certain  condition  at  the  time  of  the 
marriage. 

7783.  Is  that  a  common  thing  ? — Not  an  infrequent 
thing.  I  do  not  mean  to  say  in  a  large  number  of  cases, 
but  there  have  been  cases  where,  when  you  come  to 
take  the  ages  of  the  children  for  the  purpose  of 
discussing  the  separation  order,  it  is  obvious  that  has 
been  so. 

7784.  Are  there  any  circumstances  in  which  you 
think  the  law  as  to  separation  orders  should  be 
amended  F — Yes,  there  are  thi-ee  piincipally  I  should 
like  to  draw  your  attention  to.  One  is  this,  and  this  is 
more  particularly  in  the  case  of  desertion  :  a  husband 
goes  away,  and  then  a  wife  has  two  choices  in  front  of 
her,  assuming  she  cannot  keep  herself  or  does  not 
undertake  the  burden  of  keeping  herself  or  her 
children  :  she  can  either  come  to  the  justices  and  apply 
for  a  summons,  or  apply  to  the  guardians  of  the  poor 
for  relief.  That  relief  can  take  the  form  of  outdoor 
or  indoor  relief,  that  is  going  into  the  workhouse. 
There  is  a  certain  objection  appai-ently,  possibly 
rightly  on  economic  grounds,  or  on  the  ground  of 
testing  the  genuineness  of  the  case  ;  there  is  a 
certain  reluctance  on  the  part  of  the  poor  law  officers 
to  grant  outdoor  relief  in  these  cases,  or  in  many  of 
them.  On  the  other  hand,  there  is  a  veiy  strong 
objection  in  many  cases  on  the  part  of  the  wife  to  go 
into  the  workhouse.  Sometimes  she  works  herself,  and 
although  she  earns  only  an  insiifficient  sum,  neverthe- 
less it  is  at  all  events  something,  and  undoubtedly  there 
is  a  very  strong  feeling  that  going  into  the  workhouse 
carries  with  it  a  sort  of  stigma  which  attaches 
permanently.  Therefore  I  have  met  with  a  number  of 
cases  where  the  wife,  failing  to  get  outdoor  relief,  has 
refused  to  go  into  the  workhouse,  and  it  has  been  with 
the  vei-y  greatest  difficulty  you  could  exercise  any 
persuasion,  if  you  thought  it  right  to  persuade  in  such 
cases  as  that.  Supposing  the  wife  gets  relief  either  in 
the  form  of  outdoor  relief  or  indoor  rehef ,  the  guardians 
can  and  in  fact  they  do  apply  for  the  issue  of  a  wan-ant 
immediately :  that  is  in  the  case  of  a  husband  who  has 
gone  away  and  whose  whereabouts  the  wife  does  not 
know.  They  can  have  a  waiTant  issued  immediately, 
and  the  search  for  the  missing  husband  under  ;i 
warrant  is  more  thorough  and  extensive  than  in  the 
case  of  a  summons.  The  result  is,  the  man  is  often 
brought  before  the  court  with  considerable  rapidity. 
Supposing  the  wife  cannot  get  outdoor  relief  and  will 
not  go  into  the  workhouse  and  comes  before  the 
justices,  what  happens  is  this :  she  must  apply  for  a 
summons.     There    is  no   power   on   the    part   of  the 
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justices  to  do  more ;  no  matter  how  serious  the  case  or 
how  great  the  want,  or  how  bad  the  case  is,  she  can 
only  have   a   summons.     The   first  question  is,  "  How 
"  long  has  he  gone  away  ?  "  because  you  cannot  issue  a 
summons  if  a  husband  has  been  away  48  houi-s :  there- 
fore there  is  some  lapse  of  time  to  begin  with.     Then 
there   is   the    day  on   which   the    summons   is    made 
retiu-nable  :  that  must  be  a  week  or  perhaps  less.    Let  us 
tissume  that  there  is  a  difficulty  in  serving  the  summons 
because  you  do  not  trace  the  man  so  thoroughly  as 
under  a  warrant,  but  supposing  yon  succeed  in  sei-ving 
the  summons  effectively  and  the  case  comes  before  the 
court,    and   the   woman   gets    an  order,   one    calendar 
month  has  to  elapse  before  she  can  come  to  the  coui-t 
for  process  to  enforce   the    order.     Then  she    comes, 
with  the  result  that  somethiag  like  5   or  G  weeks — of 
course  sometimes  longer,  but  in  many  ca<<e.s  5  or  6  weeks 
— must  elapse  before  the  wife  can  get  any  redress,  ;ind  in 
addition  to  all  that  if  she  does  not  succeed  in  getting 
an  effective  order  against  her  husband  she  is  worse  olE 
than  ever,  because  she  has  had  to  pay  for  the  summons, 
the  order,  and  the  process  to  enforce  the  order,  and 
that  comes  to  something  like  depending  on  whether  the 
summons  has  to  be  served   in   or  out  of  the  district, 
14s.,  15s..  or  10s.,  and  that,  assuming  the  wife's  means 
of  support  have  been  taken  away,  or  only  slight  means, 
is   rather   a   grievous   burden,    and   if   ineffective   the 
conditions  are  worse  than  ever. 

7785.  Ton  have  stated  the  difficulty,  but  what  is 
the  remedy  ? — The  remedy  is  that  in  proper  cases  the 
justices  should  have  power  to  issue  a  waiTant  on  the 
application  of  the  wife,  just  as  they  have  power  to  do 
on  the  application  of  the  guardians. 

7786.  Do  you  not  think  that  might  be  improperly 
exercised  ? — ^You  would  have  to  trust  to  the  discretion 
of  the  court,  but  in  effect  there  would  be  no  difference 
as  far  as  the  husband  is  concerned.  If  he  goes  away 
for  some  days  he  is  liable  to  be  arrested. 

7787.  The  guardians  make  that  application  only 
after  inquiry? — No.  A  wife  goes  to  the  poor  law 
officer  and  applies  for  relief ;  if  he  gives  outdoor  relief 
or  she  goes  in,  we  get  an  application  by  the  relieving 
officer  for  a  warrant  immediately  afterwards. 

7788.  Tour  suggestion  is  to  make  that  application 
on  the  part  of  the  wife  herseM,  and  the  justices, 
instead  of  issuing  a  summons,  should  issue  a  warrant  ? 
— Leave  discretion  to  issue  a  warrant  in  a  suitable 
case. 

7789.  There  is  another  instance  you  give  ia  which 
you  think  there  shoidd  be  an  improvement? — One 
other  instance  I  suggest  is  this :  that  is,  after  a  main- 
tenance order  is  made  in  a  very  great  number  of  cases 
the  husband  fails  to  keep  up  punctually,  or  keep  up  at 
all,  the  payment  directed  to  be  made  by  the  order.  In 
some  cases  there  is  difficulty  because  perhaps  the  man 
is  on  what  is  called  "  short  time,"  or  has  not  much 
employment,  and  therefore  his  income  is  not  very 
great,  but  in  a  perceniiage  of  cases  you  find  men  who 
do  not  earn  money  but  who  could  work  and  earn  money 
if  they  chose,  sufficient  to  make  the  payment.  The 
only  remedy  at  present  is,  you  commit  the  man  for  so 
many  days,  14  or  21,  as  the  case  may  be.  I  suggest 
that  justices  should  have  the  power  in  suitable  cases, 
where  clearly  the  man  could  pay  and  will  not,  to  add 
hard  labour  to  the  imprisonment  ordered,  because  in 
many  cases  the  man  does  not  care  a  straw  whether  he 
coes  to  prison  in  a  certain  class  of  cases,  with  a  certain 

.  class  of  husband,  especially  if  the  arrears  have  increased 
to  a  considerable  amount.  I  have  had  applications 
where  the  an-ears  have  amounted  to  301.  or  40Z.  You 
quite  follow  that  the  committal  wipes  out  the  whole  of 
that,  so  that  the  wife  has  lost  the  whole  of  it. 

7890.  So  that  in  those  cases  where  he  changes  his 
residence  you  want  to  put  hard  labour  on  to  his 
sentence  to  occupy  him  in  His  Majesty's  places  of 
detention? — -Yes.  The  other  matter  is  this.  Under 
section  7  of  the  Act  of  1895,  on  proof  by  the  husband 
of  the  commission  by  the  wife,  who  has  a  separation 
and  maintenance  order,  of  an  act  of  adultery,  the  court 
is  bound  to  discharge  the  order. 

7791.  "  Shall  upon  proof  discharge  the  order  "  ? — 
Yes.  Where  the  husband  was  originally  in  fault  and 
where  after  the  order  is  made  he  continues  to  mis- 


conduct himself,  where  he  does  not  pay  under  the 
maintenance  order,  accumulates  arrears,  and  often 
driving  the  wife  to  destitution  and  therefore  to 
temptation,  I  suggest  the  court  should  have  a  discre- 
tion as  to  whether  it  should  discliarge  an  order  where 
such  an  application  is  made. 

7792.  I  thought  the  words  were  followed  by 
"unless  the  husband's  conduct  conduces  to  it"?— 
Not  in  that  section.  In  section  6  it  does  say  he  shall 
not  get  I'elief  where  wilful  neglect  or  his  own  mis- 
conduct conduces. 

{Sir  Lewis  Dibdin.)  When  it  is  raising  a  defence  to 
the  original  appHcation. 

7793.  {Chairman.)  It  is  the  last  words  of  the  section. 
There  is  no  discretion,  but  there  is  a  kind  of  discretion 
possible  in  the  6th  section  ? — Yes,  that  is  so. 

7794.  At  any  rate,  a  kind  of  hmitation  on  the 
husband's  defence? — The  only  other  matter  in  con- 
nection with  separation  orders  I  venture  to  make  any 
comment  on  is  this :  I  am  strongly  in  favour  of  the 
power  to  make  those  orders,  and  I  think  no  useful 
object  would  be  served  by  imposing  a  compulsory 
limitation  on  the  power  of  the  court,  in  the  matter  of 
time,  say  to  be  hmited  to  three  months.  There  would 
be  two  practical  difficulties  in  many  cases,  or  at  all 
events  in  some  cases.  The  husband  would  not  care 
whether  such  an  order  was  made  or  not,  and  the  wife 
would  be  loth  to  apply  for  such  an  order,  because  she 
would  know  at  the  end  of  that  period  she  would  have  to 
come  back.  Assviming  also — this  is  the  second  point — 
that  an  order  for  maintenance  during  those  three 
months  were  made,  the  husband  knowing  it  would  be 
pvit  an  end  to  at  the  end  of  three  months,  and  the  wife 
knowing  she  would  have  to  come  back,  if  the  man  fell 
into  arrear  with  his  payments,  as  he  probably  would 
towards  the  end  of  the  period,  in  such  a  case  it  is 
extremely  improbable  the  wife  would  ask  the  justices 
for  a  committal  if  he  was  unwilling  to  pay. 

7795.  Would  it  not  be  advisable  to  make  some 
alteration  of  the  power  to  make  permanent  separation 
orders  in  desertion  cases  ? — Yes,  there  might  be  a 
suggestion  that  the  justices  should  have  a  discretion  to 
limit  the  period  of  the  order.  What  I  suggest  is  that 
in  certain  cases,  for  example  where  the  order  is  made 
because  the  man  is  an  habitual  drunkard,  or  the  wife, 
or  in  the  case  of  desertion  or  neglect  to  maintain,  the 
defendant  against  whom  the  order  is  made  should  have 
power  to  apply  to  the  court  at  a  subsequent  date  or 
dates  to  review,  and  if  necessary  to  discharge  the  order. 
Supposing  a  man  were  an  habitual  drunkard,  he  could 
come  before  the  court  in  12  months,  or  whatever  is  a 
suitable  period,  and  say,  "  I  am  not  a  dninkard, :  I  am 
"  a  teetotaller :  I  have  gone  into  regular  employment 
"  and  produce  a  character  as  to  constancy  and 
"  steadiiiess  "  :  then  I  think  the  court  shotdd  have 
power  to  consider  whether  the  wife  should  not  give  him 
a  trial. 

7796.  If  it  is  a  mere  case  where  maintenance  is 
wanted,  is  there  any  need  for  putting  in  an  order  for 
separation  ? — Not  in  many  cases.  Maintenance  orders 
without  separation  orders  are  not  infrequently  made  in 
some  disti'icts.  I  should  hke  to  point  out  the  advantage 
of  maintenance  orders  without  separation  orders  leads 
to  a  point  which  no  doubt  has  been  fully  discussed, 
that  is  the  effect  of  the  division  of  a  comparatively 
small  income.  I  would  point  out  with  reference  to  the 
suggestion  I  made  as  to  giving  power  to  a  defendant  to 
come  to  the  court  and  justify  himself  so  as  to  apply  for 
rescission,  that  that  would  have  a  very  great  influence, 
or  tend  to,  on  the  erring  party,  because  knowing  such 
an  application  is  open  there  would  be  an  inducement 
d\tring  the  period  prior  to  the  time  fixed  for  the  making 
of  that  application,  first  of  all,  to  punctually  make  the 
payments  under  the  order,  and,  secondly,  to  amend  his 
conduct  so  as  to  come  before  the  court  on  making  that 
application  with  as  clean  a  sheet  as  possible. 

7797.  You  agree  it  would  not  be  necessary  to  make 
a  separation  order  ? — Not  in  all  cases. 

7798.  Where  only  maintenance  is  required  ? — That 
is  so. 

7799.  That  ought  to  be  a  matter  in  which  the 
magistrates  should  exercise  their  discretion  ? — They 
have  power  to  do  so,  and  should. 
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7800.  They  did  not  at  one  time  exercise  it.  As  to 
the  limit  of  time,  wonid  you  not  give  the  magistrates 
discretion  as  to  that  ?  It  has  been  suggested  that  it 
should  be  done  where  it  is  doubtful  whether  the  cruelty 
will  be  persistent  ? — That  is  what  I  had  in  view  when 
I  suggested  that  a  discretion  should  be  given  to  the 
magistrates  to  limit  the  order  to  a  trial  period.  My 
objection  was  to  forcing  them  in  all  cases  to  be  subject 
to  a  compulsory  limit. 

7S01.  What  is  your  view  as  to  the  effect  of 
permanent  separation  orders  ?  If  the  parties  mean  to 
be  apart  afterwards,  is  that  conducive  to  immorality 
or  not,  in  your  view  ? — I  should  divide  them  into  two 
canes :  fli'st,  where  the  separation  order  is  not  only 
permanent,  but  followed  by  permanent  separation.  In 
many  cases  the  parties  come  together  because,  for 
one  reason,  the  income  which  is  not  perhaps  too  great 
as  long  as  the  husband  and  wife  and  children  live 
under  the  same  roof,  becomes  insufficient  when  divided 
into  tv/o,  and  the  husband  gets  so  much  and  the  wife 
so  much.  Unless  she  supplements  it  by  earnings  she 
finds  it  a  hard  struggle  to  get  along,  and  he  finds  life 
less  pleasant  on  a  largely  reduced  wage,  with  the  result 
the  economic  factor  tends  to  bring  them  together. 

7802.  There  are  other  cases  in  which  they  never 
come  together  ? — In  many  cases,  and  the  effect  of  a 
permanent  separation  order  in  the  present  state  of  the 
law  of  divorce,  as  to  the  poorer  classes,  virtually  means 
that  irregular  unions  take  place  on  one  side  or  on 
both  sides,  which  would  be  followed,  if  the  parties  in 
suitable  cases  were  divorced,  by  a  percentage  of  those 
cases  mariying  again. 

7803.  Do  you  come  across  those  cases  in  your 
experience  ? — In  some  instances  I  have,  not  exclusively 
in  this  case,  but  in  many  cases  which  come  before  a 
stipendiary  court  it  comes  out  that  the  parties  are 
•separated  and  living  with  other  people. 

7804.  What  is  the  proper  remedy  to  meet  that  class 
of  case,  in  your  view  ? — I  am  not  sure  whether  you  are 
taking  a  case  that  ought  not  to  justify  a  divorce,  or 
a  case  that  may  be  held  to  justify  a  divorce. 

7805.  Where  you  find  in  the  end  the  effect  of  the 
order  is  that  the  people  are  permanently  separated. 
You  said  in  those  cases  it  leads  to  irregular  unions. 
Have  you  considered  what  is  the  best  way  to  deal  with 
those  P — Assuming  it  only  leads  to  an  irregular  imion 
on  one  side,  the  i-emedy  would  be  to  permit  a  divorce  ; 
if  it  leads  to  an  iiTegular  union  on  both  sides,  of  course 
one  comes  to  the  old  crucial  problem  whether  you 
should  regard  divorce  as  a  punishment  or  a  relief. 

7806.  I  think  that  exhausts  your  suggestions  about 
what  I  may  term  the  minor  amendments.  Going  back 
to  the  earlier  part  of  your  proof,  have  you  come  to  any 
conclusion  as  to  whether  it  is  desirable  that  divorce 
jurisdiction  should  be  conferred  upon  any  local  courts  ? 
— Tes,  I  am  in  favour  of  that. 

7807.  Is  that  on  the  ground  of  expense  and 
difficulty  in  the  way  of  the  poor  ? — Tes,  that  is  on 
the  ground  of  expense  and  difficulty  in  the  way  of  the 
poor. 

7808.  Do  you  think  it  is  needed  ? — I  do,  because  in 
the  absence  of  it  it  is  supplemented  in  fact  by  what  I 
may  call  in-egular  unions,  or  other  forms  of  misconduct. 

7809.  As  regards  the  local  court,  will  you  give  us 
your  view  about  what  is  the  right  coui-t,  in  your  opinion, 
as  compared  with  possible  courts,  for  instance,  the 
assize  coiu^;s,  the  county  courts,  and  the  stipendiary 
magistrates'  courts,  or  a  judge  from  the  High  Coui-t 
going  from  London  F — If  the  jurisdiction  is  centralised 
in  London  exclusively  we  may  take  it  that  such  a 
remedy  as  STiing  in  forma  jiauperis  for  divorce  is 
practically  useless  to  the  very  poorer  classes,  or  even  to 
some  persons  who  would  consider  themselves  to  belong 
to  what  I  may  call  the  lower  middle  classes.  Apart 
from  the  question  of  court  fees  there  is  the  expense  of 
going  to  London,  bringing  witnesses,  and  staying  there, 
and  Sio  on,  and  everybody  who  has  practised  in  the 
country  and  has  had  to  come  up  to  London  knows  that 
you  cannot  come  up  immediately  before  the  case  comes 
on,  and  you  may  have  to  wait  two  or  thi-ee  days  before 
your  turn  arrives  in  London,  so  that  the  cost  is  pro- 
hibitive in  many   cases.     It  therefore   amounts   to   a 


denial  of  justice,  because  if  they  were  better  off  they 
would  get  divorce. 

7810.  Do  you  think  the  county  court  should  have 
jurisdiction  conferred  upon  it  ? — I  think  so,  not  neces- 
sarily because  of  the  machinery  that  may  be  spoken  of, 
because  I  agi-ee  that  there  should  not  be  too  loose  a 
slackening  of  the  maniage  tie,  I  mean  it  should  not 
seem  to  be  treated  as  a  mere  ordinary  conti'act  that  can 
lie  got  rid  of  without  the  least  difficulty.  I  think  if 
local  jurisdiction  were  given  questions  would  c.rise  as  to 
whether  the  hearing  should  be  local,  or  whether  the 
hearing  and  the  pronouncement  of  the  decree  should  Li' 
local,  but  I  think  the  less  machinery  that  is  used  and 
the  more  publicity  there  is  in  court  and  before  the 
judge  the  better,  and  the  less  danger,  as  there  would 
be  a  danger  of  collusion. 

7811.  You  have  made  some  suggestion  about 
forwarding  notes  of  the  evidence  and  directions  to  the 
judge  of  the  High  Court.  Do  you  mean  that  in  every 
case  or  in  cases  of  difficrdty  ? — I  had  that  in  mind 
rather  on  this  point.  Changes  come  gradually  in  this 
country,  and  it  might  be  thought  desirable  to  experi- 
ment to  an  extent,  and  I  thought  perhaps  if  there  were 
.scjnie  who  were  not  prepared  to  go  so  far  as  to  give 
complete  jurisdiction  to  the  local  court,  that  the  case 
might  be  heard  in  the  local  court  and  a  full  note  of  the 
proceedings  might  be  taken,  or  at  all  events  in  cases  of 
difficidty,  and  that  the  report  together  with  the  observa- 
tions of  the  judge  should  be  foi-warded  to  the  Divorce 
Division,  and  the  decree  be  pronounced  if  there  was 
nothing  to  take  exception  to,  or  the  matter  might  be 
refeiTed  back,  if  it  was  a  jury  case  and  there  was  mis 
direction,  or  if  the  conclusions  had  been  come  to, 
through  want  of  experience  in  the  local  court, 
improperly  or  incoiTectly. 

781".i.  You  have  a  suggestion  that  if  increased  work 
were  added  to  the  duties  of  the  county  com-t  jiidges, 
that  might  be  counterbalanced  ? — Yes. 

7813.  There  you  refer  to  a  matter  which  has  been 
the  subject  of  an  enquu-y  as  to  how  far  committal 
orders  shall  be  enforced? — I  am  assuming  that  there 
was  no  alteration  of  the  law,  and  suggesting  a  large 
part  of  the  work — and  I  speak  as  one  who  has  often  sat 
as  deputy  county  court  judge  —  that  is  judgment 
debtors'  work,  should  be  allotted  to  the  registrar  with 
the  right  of  appeal  to  the  judge. 

7814.  That  has  been  enquired  into  ? — It  was  merely 
an  incidental  allusion. 

7815.  I  think  we  can  pass  on  to  another  part  of 
your  proof,  as  to  the  publication  of  reports.  You 
have  made  some  suggestions  about  that,  and  the  views 
you  hold.  AViU  you  tell  us  what  they  are  ? — The 
suggestion  1  made  was  not  that  there  should  be  a 
suppression  of  reports,  because  I  think  that  would 
have  a  bad  effect,  at  all  events  in  many  cases,  but  in 
order  to  furnish  a  check.  I  think  what  I  have  described, 
the  names,  the  occupations,  and  the  addresses  of  the 
parties  and  of  their  witnesses,  shoidd  be  given,  and  the 
dates  and  places  when  and  where  acts  of  impropriety 
are  alleged  to  have  occurred,  and  I  suggest  that  all 
the  details  of  a  merely  objectionable  character,  that 
simply  constitute  an  advertisement  in  certain  cases  or 
matter  for  objectionable  reading  in  others,  should  be 
rigidly  eliminated. 

7816.  You  think  all  that  forms  objectionable 
reading  ?— I  mean  there  are  mauy  people,  especially 
compai-atively  young  people,  on  whom  it  is  bound  to 
produce  a  bad  effect,  because  in  many  cases  the  mode 
of  treatment  of  details  would  i-ather  seem  to  suggest 
that  they  were  matters  of  pleasantly  or  matters  of 
advertisement  rather  than  of  reprobation,  especially  in 
the  Sunday  papers. 

7817.  You  mention  some  suggestions  as  to  the 
amendment  of  the  law,  and  you  propose  putthig  the 
sexes  on  an  equality ;  is  that  so  ? — Yes. 

7818.  What  is  your  foundation  for  that  P — Because 
of  the  great  difficulty  of  laying  down  a  proposition 
distinguishing  particular  cases.  For  example,  sup- 
posing the  suggestion  were  made  that  in  the  one  case 
there  might  be  an  isolated  act  in  extenuating  cu-cum- 
stances  ;  a  question  would  arise  when  there  were  two 
isolated  acts,  if  you  stiU  call  them  so,  or  three  or  four; 
where  are  you  to  draw  the  line  ?     Then  as  to  whether 
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if  you  found,  in  the  case  of  the  opposite  sex,  it  was 
an  act  xinder  extenuating  ciroiinistaiu-os,  followed  by 
no  result  which  might  affect  the  constitution  of  the 
family,  the  same  excuse  should  pievail  in  that  case. 

7819.  You  support  divorce  in  cases  of  lunacy,  coni- 
niission  of  specified  crimes,  and  desertion  after  the 
lapse  of  a  specified  peiiod.  Is  that  merely  svipported 
iiu  general  views,  or  have  you  any  specific  points  to 
bring  out  ':' — Take,  for  example,  desertion.  I  ha\  e 
come  across  a  number  of  cases  where  the  husband  has 
left  the  wife,  and  in  some  cases  wife  and  children,  and 
has  been  absent  for  yeai-s ;  he  has  gone  abroad  and 
carmot  be  traced,  because  they  have  only  to  change 
their  names  and  they  cannot  be  discovered,  and  the 
mie  with  a  few  children  remain. 

7S20.  Is  that  a  common  case  in  the  potteries  dis- 
trict ? — I  should  not  like  to  say  it  was  more  common 
there  than  in  other  districts  ;  but  it  has  come  within 
my  professional  knowledge  prior  to  now. 

7821.  Where  do  yon  find  they  generally  disappear 
to ;  what  part  of  the  world,  the  United  States  of 
America  P — I  have  heard  of  caees  giving  to  Austi-alia, 
and  not  infrequently  the  United  States  or  Canada. 

78"22.  Do  you  think  it  a  fair  grovmd,  if  the  desertion 
has  lasted  for  foui-  years  and  there  is  nothing  else,  to 
infer  that  there  has  been  an  adulterous  intercourse 
during  that  desertion  ? — I  have  not  considered  that. 

7823.  It  has  been  suggested  by  one  witness  that,  in 
nine  cases  out  of  ten.  it  would  be  safe  to  infer  where 
a  person  disappeared  in  such  a  way  as  you  have  men- 
tioned, that  he  has  set  up  another  establishment.  Have 
you  considered  that  ? — No,  because  I  have  had  no  actual 
specific  instance  before  me.  It  would  be  a  matter  of 
inference  in  each  case.  My  answer  probably  would  be 
"  yes,"  but  I  have  no  definite  knowledge. 

7824.  Would  you  think  it  unfair  to  infer  against  a 
woman  or  a  man  who  went  off  in  that  way  that  they 
had  another  establishment  and  were  living  in  adultery  ? 
— I  think  the  inference  would  be  justifiable  in  the  great 
majority  of  cases. 

7825.  That  might  get  over  the  objection  to  merely 
enforcing  a  divorce  decree  on  the  ground  of  desertion 
simply  stated  ? — Tes.  I  did  not  mention  a  siiggestion 
I  had  as  to  the  stipendiary  coui-t. 

7826.  Is  there  any  other  suggestion  you  would  like 
to  make  ? — I  do  not  know  whether  I  should  have  made 
some  such  suggestion  as  that.  I  have  heard  the 
suggestion  that  jurisdiction  should  be  given  to  stipen- 
diaries" courts  coming  from  other  quarters,  but  I  should 
suggest  if  juiisdiction  were  given  to  courts,  that  the 
jiuisdiction  shoiild  be  concm-rent  in  the  districts  where 
there  were  both  courts,  county  courts  and  stipendiary 
courts. 

7827.  You  are  speaking  of  stipendiary  magistrates  ? 
— Yes.  I  have  not  the  least  suggestion  to  make  in  any 
other  direction.  There  is  a  certain  machineiy — I  am 
not  drawing  attention  to  it  for  the  purpose  of  adv(j- 
cating  the  extension  of  divorce  facihties  to  stipendiary 
com-ts,  but  the  class  of  cases  taken  in  those  courts 
and  the  records  of  those  cases  where  notes  have  to  be 
taken  in  f uU,  and  are  taken  in  fuU,  has  often  brought 
the  knowledge  of  the  particular  parties  in  divorce 
closely  within  the  compass  of  the  court.  For  example, 
the  court  has  heard  the  cases  of  deseition  or  persistent 
cruelty  at  full  length  on  perhaps  more  than  one  occasion 
between  the  same  parties,  and.  therefore,  it  would  have 
one  advantage  if  those  parties  subsequently  came  before- 
the  court  to  apply  for  a  divorce. 

7828.  That  applies  to  coming  laefore  the  same 
stipendiary  magistrate  ? — Yes. 

7829.  It  does  not  apply  to  petty  sessions  P — No. 
The  other  thing  I  should  refer  to  is  this.  I  am  no 
lover  of  machinei-yin  divorce  cases,  at  all  events,  locally, 
where  I  think  there  is  a  real  danger  of  collusion.  I 
believe  in  publicity  at  all  stages,  and  a  fixation,  if 
possible,  in  some  cases  of  the  evidence  to  be  given 
beforehand. 

7830.  I  do  not  follow  how  you  work  that  out  r — I 
frankly  confess  it  would  be  very  difficult  to  do  that. 
If  it  wei*e  done  by  affidavits — which  I  do  not  suggest — 
those  would  be  filed.  In  criminal  cases  at  assizes  or 
sessions  one  knows  beforehand  what  the  case  for  the 
prosecution   is    going   to   be,   because    you   have   fhe 
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depo.sitions  in  front  of  yoii,  and  if  the  evidence  pro- 
po.sed  to  Ije  called  against  a  pa,rty,  wlicre  a  suit  is 
presented,  could  be  drawn  up  in  any  form  and  filed 
beforeha,nd,  there  would  be  a  very  considerable  check 
on  mis-statement,  and  there  would  lie  consideraWe 
opportunities  of  investigation  into  tlio  accuracy  of  the 
statements  for  the  information  of  the  judge  or  the 
magistrate  when  the  case  was  heard. 

78:il.  Do  you  mean  that  the  petitioner  m  filing  the 
petition  for  the  suit  should  also  file  with  it  the  proofs  p 
— I  think  that  might  be  done,  subject  to  some  otlier 
better  method  which  has  not  occiuTed  to  me. 

7S32.  Who  will  look  into  that  if  the  suit  is  not 
defended  P  They  would  simply  lie  there  till  the  thing 
came  before  the  jvidge  ? — The  whole  of  the  i-ecord  would 
come  before  the  judge.  He  would  be  in  no  worse 
position  assuming  the  case  were  not  contested,  but 
whoever  locally  had  jurisdiction  ought  to  resort  to 
some  of  the  machinery  there  is  available.  For  instance, 
amongst  the  working  classes  in  a  stipendiary  court 
there  are  the  police,  the  National  Society  for  the 
Prevention  of  Cruelty  to  Children,  the  police  court 
missionaiy,  the  probation  officer,  all  people  who  ha\e  to 
bring  the  circumstances  of  particular  families  before 
you  again  and  again. 

7833.  Would  there  )je  any  difficulty,  assuming 
divorce  jurisdiction  locally  were  granted,  if  it  was  the 
practice  that  on  the  petitioner  filing  his  petition  or 
summons,  the  officer  of  the  court  should  as  a  matter 
of  coiu'se  direct  the  Jiailiff  or  the  local  missionary  to 
inquire  into  the  position  of  the  parties  and  report  to 
the  judge  before  the  case  was  heard  ? — There  would  be 
no  objection  to  that,  and  I  think  the  judge  should  have 
power  to  make  inquiries  through  those  channels  I  have 
indicated,  which  would  be,  apart  from  special  creation, 
the  only  local  channels,  with  the  full  bringing,  before 
the  parties  affected  the  results  of  those  inquiries. 

7834.  That  worild  give  the  poor  the  possibility  of 
having  inquiry  made  into  every  case  ? — Yes. 

7835.  (Mr.  Spender.)  Have  you  thought  out  the 
mechanical  procedure  in  respect  of  your  suggestions  of 
the  publication  of  I'eports  ?  It  is  done  by  special 
reporting  by  the  evening  papers  as  the  case  goes  along. 
Could  you  conveniently  have  rigid  rtiles  laid  down  ? — 
I  would  allow  the  publication  of  all  the  data  I  have 
suggested,  because  in  many  cases  yo\i  get  a  valuable 
check  upon  the  witnesses.  If  their  evidence  is  going  to 
be  given  m  camera  and  they  are  going  to  make 
allegations  as  to  acts  of  impropriety  at  a  particular 
place,  and  they  know  that  that  evidence  will  be  heard 
only  within  the  four  comers  of  the  court-,  and  there 
will  be  no  outside  means  of  checking  the  truth,  I  think 
you  will  have  much  more  inaccuracy  of  statement  than 
you  have  now. 

7836.  I  am  trying  to  think  how  it  will  be  done. 
You  would  have  to  have  a  schedule  of  details  which 
were  permitted  ? — I  do  not  think  the  schedule  need  lie 
a  large  one.  I  ventured  to  give  three  pi-incipal  heads, 
the  names,  the  addresses,  and  the  occupations  of  the 
parties,  and  similar  data  as  to  the  wtnesses,  and  the 
dates  when  and  the  places  where  acts  of  impropriety 
ai'e  alleged  to  have  taken  place. 

7837.  You  would  simply  have  that  filled  in  as  the 
case  went  on  ? — Filled  in  as  the  case  went  on.  I  would 
not  allow  it  to  only  some  newspapers,  and  it  would  not  be 
fair  to  allow  it  to  some  newspapers,  because  in  many 
cases  the  sale  of  a  paper  locally  largely  depends  upon 
what  I  may  call  the  spiciness  of  these  reports,  and  if 
one  paper  publishes  such  details  in  extenso  the  other 
papers  either  have  to  follow  suit  or  they  are  not 
sold. 

7838.  I  agree.  A  rigid  rule  is  what  newspapers 
would  ask  for.  Would  you  allow  the  publication  of 
the  judge's  summing-up  ? — Yes. 

7839.  And  counsel's  opening  statement? — Yes,  I 
think  I  would.  I  had  thought  of  both,  and  had  come 
to  a  definite  conclusion  as  to  the  judge's  summing-up  ; 
my  answer  is,  unhesitatingly,  "  Yes  "  ;  as  to  counsel's 
statement,  after  some  hesitation  I  still  came  to  the 
conclusion  '•  Yes,"  because  I  think  that  counsel's 
opening  would  in  those  circumstances  be  limited  to 
th^  statement  of  fact,  and  not  to  the  publication  of 
details  that  might  appeal  to  prurient  minds. 
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7840.  A  case  has  been  put  to  us  once  or  twice,  I 
think  it  was  Mr.  Priestley  who  said  he  could  imagine 
circumstances  in  which  it  may  be  very  important  to 
one  or  other  of  the  parties  to  the  case,  either  the 
petitioner  or  the  respondent  or  co-respondent,  to  have 
a  trial  in  public  for  the  vindication  of  his  character. 
Would  you  allow  the  parties  to  apply  to  the  judge  in 
those  cases  for  a  trial  that  would  be  open? — Third 
parties  whose  reputation  is  affected  ought  to  be  able  to 
give  evidence. 

7841.  They  might  apply  to  the  court  for  an  open 
trial  with  regard  to  their  evidence  ? — I  think  in  many 
cases  the  introduction  of  third  parties'  names,  and 
imputations  affecting  third  parties,  who  often  get  up  in 
court  and  wish  to  protest  or  contradict,  but  are  told 
they  cannot  be  heard,  inflicts  a  very  grave  and  serious 
injustice  on  those  parties,  and  they  have  not  the 
redress  of  taking  an  oath,  quite  apart  from  the  issue 
of  the  particular  case,  or  some  explanation  or  clearing, 
inasmuch  as  the  judge  had  totally  eliminated  as  iiTe- 
levant  the  imputations  on  those  parties. 

7842.  It  might  be  a  very  serious  thing  for  indi- 
viduals, supposing  all  the  allegations  were,  as  you 
suggest,  reduced  to  a  dead  level  in  a  report,  offence 
alleged  here,  offence  alleged  there,  and  the  name  of  a 
co-respondent  mentioned.  The  public  would  read  the 
names  of  the  persons  against  whom  the  offence  was 
charged,  and  the  people  might  disappear  out  of  the 
case,  and  the  public  would  have  no  m.eans  of  judging 
how  far  those  allegations  were  connect  ? — What  I  meant 
was  this.  The  witnesses  would  be  in  the  box,  and 
would  have  a  right  to  say  what  they  liked  in  self- 
defence.  I  am  speaking  off-hand,  vrithout  any  calculated 
turn  of  phrase.  The  witnesses  would  depose  to  acts 
of  impropriety  between  the  respondent  and  the  co- 
respondent on  such  and  such  a  date  at  such  and  such  a 
house  or  hotel,  as  the  case  may  be,  in  such  and  such 
a  town. 

7843.  You  would  allow  the  evidence  to  be  reported 
in  that  form  ? — Yes.  That  is  what  I  meant.  That 
would  carry  no  imputation  on  third  persons,  and  would 
not  increase  the  burden  on  the  jiidge  of  having  to  listen 
to  statements  which  were  not  strictly  relevant. 

7844.  Have  you  thought  of  any  possible  way  of 
dealing  with  newspapers  which  infringed  any  of  these 
rules  ? — I  think  that  the  newspapers,  if  once  that 
practice  and  that  law  were  introduced,  would  loyally 
obey  it,  but  in  exceptional  cases  I  would  give  power  to 
the  courts  to  deal  with  the  publication  just  as  though 
it  were  a  contempt  of  court. 

7845.  Just  as  Mr.  Justice  Bigham  proposed? — Yes. 

7846.  It  has  been  suggested  to  us  by  several 
witnesses  that  the  publication  of  evidence  should  be 
forbidden  altogether,  and  that  the  judge's  summing-up 
or  the  opening  statement  of  counsel,  or  the  judgm.ent 
at  the  end,  should  be  nublished? — I  think  that  pub- 
licity has  a  strongly  deterrent  effect,  at  all  events  in  a 
sufficient  number  of  cases  to  make  it  worth  while  to 
pay  the  price  of  publicity. 

7847.  You  do  not  think  that  would  be  met  by 
allowing  the  judge  the  discretion  to  make  what  observa- 
tions he  chose  in  the  summing-up  ?  I  only  want  to 
get  your  opinion  ? — No,  I  have  thought  of  the  matter, 
and  for  what  it  is  worth  I  came  to  the  conclusion  that 
the  full  judgment  of  the  judge  should  be  allowed  to  be 
reported.  Of  course,  if  one  of  the  judges  were  to  say, 
"  What  I  am  about  to  say  I  vdsh  not  to  be  reported," 
I  think  the  papers  would  loyally  comply  with  that 
direction.  That  would  enable  the  judge,  if  he  wished 
to  make  comments,  to  eliminate  from  publication  all 
the  matters  he  thought  ought  not  to  be  published. 

7848.  You  would  still  add  to  that  this  statement  of 
the  evidence  ? — Yes,  first  of  all,  because  of  the  advantage 
of  publicity,  and  also  it  would  constitute  a  check  upon 
witnesses  who  I  feel  sure  in  some  cases  would  be 
inaccurate  in  statement  if  the  check  of  publicity  were 
withdrawn, 

7849.  On  a  general  matter,  apart  from  the  legal 
aspect  of  the  question,  are  there  in  your  experience 
many  men  who  would  desire  to  have  separation  orders 
rescinded  if  they  had  the  opportunity  ? — I  think  so  in 
some  cases,  largely  because  of  the  effect  they  feel  in 
having  their  wage  reduced.     A  man  is  earning  perhaps 


22s.  6d.  a  week,  and  the  wife  has  got  one  chUd,  perhaps 
two.  Supposing  an  order  is  made  of  8s.  a  week,  or 
anything  above  that,  unless  he  is  living  with  his  parents 
he  finds  life  less  pleasant  than  he  expected  in  living 
on  the  balance  in  lodgings,  having  his  own  food  and 
clothing  to  pay  for. 

7850.  It  has  been  suggested  to  us  in  regard  to  those 
cases  the  woman  would  bring  the  man  back  if  she  could, 
but  very  seldom  does  the  man  desire  to  return  unless 
the  woman  desires  it  ? — That  class  of  case  arises  in  this 
way.  I  have  known  cases  where  a  wife  has  given  way 
to  drink  and  there  has  been  as  the  result  of  that,  or 
at  all  events  concurrent  with  it,  either  unfaithfulness 
or  a  grave  suspicion  of  unfaithfulness,  and  then  the 
husband  has  wanted  to  get  away  from  her,  and  has  ia 
fact  left  her.  The  wife  takes  out  a  summons  for 
desertion,  intending  in  some  cases  that  summons  to  be 
a  means  of  bringing  him  back,  issuing  it  in  the  hope 
it  will ;  and  when  she  comes  into  court  she  gives  her 
evidence  and  minimises  or  does  not  disclose  her  faiilts, 
and  he,  knowing  the  circumstances,  is  anxious  to  get 
free,  and  he  allows  her  to  give  what  evidence  she 
chooses,  and  acqtdesces  in  an  order. 

7851.  And  then  afterwards  repents  of  it? — Not 
necessarily.  Assuming  such  a  case  as  that,  he  always 
fall  back  upon — and  perhaps  such  a  man  is  justified  in 
falling  back  upon  section  7  of  the  Act  of  1895,  and 
thereby  he  gets  a  separation  without  any  maintenance 
order,  the  order  having  been  discharged. 

7852.  Has  a  man  absolutely  no  remedy  under  the 
existing  law  of  a  separation  order  if  he  wishes  to 
rescind  it  ?  Has  he  no  means  of  doing  so  ? — No  means 
at  all,  assuming  he  has  turned  over  what  we  may  call  a 
new  leaf.  The  only  discretion  the  coui-t  would  have 
woiild  be  that  he  can  apply  to  vary  the  amount  of  the 
order.  If  it  is  a  maintenance  order  for  so  many 
shillings  a  week,  he  can  apply  to  have  the  amount 
varied. 

7853.  On  the  ground  that  he  is  vsdlling  to  live  with 
her  ? — To  provide  a  proper  home,  and  she  has  no  longer 
the  things  to  fear  which  made  her  leave  him. 

7854.  Upon  that  you  could  reduce  it  ? — Yoti  could 
exercise  an  indirect  pressure  by  reducing  the  amoimt 
if  you  thought  it  a  proper  case. 

7855.  {Sir  George  White.)  Following  out  the  question 
put  by  Mr.  Spender,  is  it  a  common  case,  where  a 
husband  comes  to  the  coui-t  and  satisfies  the  court  he 
has  entirely  reformed  and  that  the  wife  stiU  desires  to 
keep  apart  from  him  ? — I  did  not  catch  the  whole  of 
your  question. 

7856.  Is  it  common  to  find  a  husband  coming  to  a 
court  and  establishing  the  fact  that  he  has  entirely 
reformed,  and  asking  for  the  order  to  be  rescinded,  where 
the  wife  is  not  willing  to  go  back  ? — No,  he  has  no 
power  to  come  before  a  court  unless  he  is  prepared 
to  show  either  that  the  circumstance  of  the  wife  have 
altered  for  the  better  or  his  pecuniary  circumstances 
have  altered  for  the  worse.  He  has  no  power  to  come 
before  the  court  for  any  variation  or  discharge  of  the 
order  at  present.  ^ 

7857.  Would  it  not  be  the  case  in  the  great  majority 
of  cases  where  the  husband  had  ref  owned,  that  the  wife 
would  be  only  too  glad  to  resume  cohabitation? — In 
many  cases  she  would,  but  the  remedy  is  in  her  own 
hands,  because  if  he  has  reformed  and  wants  to  take 
her  back,  and  she  is  willing  to  go,  there  is  nothing  to 
prevent  her. 

7858.  That  is  the  reason  why  I  put  the  question, 
whether  the  cases  were  not  very  i-are  in  which  the 
husband  came  to  the  court  to  help  him  ? — And  the 
wife  was  unwilling  to  return  ? 

7859.  Yes  ? — There  have  been  some  cases — I  have 
had  them — where  the  wife  has  gone  back  to  Uve  with 
her  parents ;  she  has  not  found  married  life  so  happy 
as  she  thought.  I  am  not  refeiTing  to  cruelty. 
Perhaps  she  hoped  for  more  than  she  has  received. 
Those  are  the  cases  in  which  the  vrife  is  often  young, 
and  she  prefers  to  go  back  home. 

7860.  Do  you  advocate  giving  the  court  increased 
powers  to  rescind  the  order,  and  practically  compel  the 
wife  to  come  back  ? — Supposing  there  were  no  grave 
or  serious  fault,  and  especially  no  continued  grave  or 
serious  fault,   and  the  husband  can  come  before  the 
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court  with  a  good  record  after  an  interval,  the  court 
should  have  a  discretion  to  put  an  end  to  the  order ; 
not  to  compel  the  vdfe  to  go  back,  but  say,  "  We  rescind 
'■  the  order,  and  until  you  return  to  your  husband  you 
'•  must  look  after  yourself  and  earn  enough  for  your 
•'  subsistence." 

7861.  I  understood  you  have  only  been  one  year  in 
your  present  position  F — Tes,  that  is  all. 

7862.  It  has  some  influence  on  the  number  of 
orders  obtained.  I  did  not  gather  what  the  basis  of 
population  was  for  which  these  orders  were  taken. 
Your  present  jm-isdiction  extends  over  300,000  to 
350,000  ?— Tes. 

7S03.  Has  that  been  practically  the  population  for 
that  number  of  years  that  you  give,  13  years  ? — No, 
because  the  population  of  the  district,  especially  the 
boroughs,  the  six  towns,  has  largely  increased.  I  think 
you  had  the  figures  before  you  in  the  House  of 
Commons  in  connection  with  the  Federation  Bill  which 
was  promoted  for  the  union  of  the  six  towns,  and  you 
wUl  remember  there  was  a  progressive  growth  of  the 
popvilation. 

7864.  Apai't  from  that  it  is  the  same  ai-ea  ? — Tes. 

7865.  Are  you  now  stipendiaay  magistrate  over  the 
united  townships  ? — They  will  be  united  at  the  end  of 
this  month,  but  that  does  not  affect  my  court,  or,  in 
fact,  any  of  the  magistrates'  courts.  They  will  continue 
to  sit  in  the  same  towns  as  before.  My  ai-ea  is  larger 
outside  the  federated  area  than  inside. 

7866.  The  number  of  orders  is  based  on  a  population 
of  300,000  progressing  to  350,000  ? — Tes,  plus  the  fact 
that  there  has  been,  for  many  years,  power  in  Hanley 
and  Longton  to  make  these  orders,  and  in  Burslem 
and  Stoke,  after  1901,  there  was  also  power. 

7867.  Tour  view  is  that  a  large  number  of  people 
who  came  before  jou  for  separation  orders,  if  they  are 
suitable  cases  for  divorce  are  practically  denied  the 
the  right  of  getting  divorce  in  consequence  of  expense  ? 
— Undoubtedly;  with  the  result,  as  one  knows,  one 
does  not  infer,  from  the  variety  of  cases  iu  connection 
with  other  matters,  that  irregular  unions  are  the  result 
of  more  or  less  long-standing. 

7868.  Tou  can  form  no  adequate  idea  as  to  what 
number  of  the  450  orders  granted  would  be  cases 
properly  the  subject  of  divorce  under  yom-  extended 
views  of  what  divorce  might  be  extended  to  ? — No,  that 
would  be  difficult,  because  to  get  out  the  results  was 
a  task  of  some  little  magnitude;  I  could  not  give 
further  details  to  show  whether  that  would  be  so  or  not. 

7869.  On  the  whole,  you  favoiu-  increased  facilities  ? 
— Certainly. 

7870.  Not  only  by  extending  the  causes,  but  by 
bi-inging  it  within  the  reach  of  the  majority  of  the 
people  who  go  for  separation  orders  ? — In  specific 
cases,  biit  not  with  the  intention  or  effect  in  the  least 
deoToe  of  minimising  the  importance  of  the  mai-riage 
contract. 

7871.  Do  you  think  these  increased  facilities  would 
lessen,  in  the  view  of  the  poorer  population,  the  value 
or  importance  of  the  marriage  contract  ? — Tou  would 
have  to  take  two  classes.  Suppose  the  grounds  were 
not  extended  and  remained  the  same,  I  think  not, 
because  the  only  difference  between  those  classes  which 
are  more  weU-to-do  and  the  poorer  classes  is  that  the 
lack  of  means  prevents  the  latter  class  from  getting 
that  which  is  open  to  those  who  have  sufficient  wealth 
to  get  it.  There  is  this  great  safeguard  in  the  case  of 
the  poorer  classes,  which  would  have  a  tendency  to 
prevent  it  by  any  cheapening,  or  by  making  common 
the  remedy,  and  that  is  this  :  there  is  very  little  em- 
ployment for  married  women  with  children  among  the 
working  classes.  There  is  some  suitable  employment, 
but  not  a  great  deal.  The  result  is  you  would  have  to 
have  power  given  to  the  court  to  make  the  husband,  if 
the  respondent,  contribute  a  weekly  sum  after  the 
divorce,  to  be  altered,  if  necessary,  in  the  ease  of  the 
re-man-iage  of  the  wife,  but  except  in  a  case  of  a  re- 
marriage, owing  to  the  little  suitable  employment  there 
is  for  married  women,  especially  man-ied  women  with  . 
young  children,  the  sum  that  would  be  awarded  even  in 
that  case  would  be  comparatively  so  small  that  a  wife 
will  put  np  with  a  very  great_  deal  rather  than  try  to 
struggle  on  with  that  insufficient  sum. 


7872.  She  would  take  a  maintenance  order,  instead 
of  going  for  a  divorce,  even  if  she  could  get  one  ? — I 
think  so,  in  some  cases. 

7873.  I  notice  you  give  in  your  tables  114  cases  of 
cruelty  and  1!)  for  habitual  drimkeuness.  Those  19 
would  be  for  habitual  drimkenness  specifically  ? — Tes. 

7874.  Tou  do  not  mean  1-iy  that  to  imply  in  the 
114  cases  there  were  not  a  great  number  that  were 
brought  about  by  more  or  less  habitual  drunkenness, 
that  is  to  say,  the  omelty  consisted  of  the  habitual 
drunkenness  ? — No,  that  is  where  the  order  is  made  on 
that  specific  ground,  that  being  the  ground  alleged  ii: 
the  summons.  May  I  say,  with  reference  to  the  other 
point,  in  speaking  of  the  w(  n-king  classes  and  of  women 
who  have  scanty  opportunities  of  divorce,  it  should  be 
borne  in  mind  that  divorce  from  a  bad  husband  means 
in  many  cases  divorce  from  the  only  means  of  support, 
and  that  woiild  be  a  great  check. 

7875.  We  may  take  it  that  out  of  that  114  granted 
for  cruelty,  in  a  large  number  the  cruelty  was  practically 
while  under  the  influence  of  drink  ? — Drink  is  almost 
invariably  a  factor.  I  have  no  bigoted  views  at  all,  but 
practically  drink  figures  in  the  vast  majority  of  cases 
that  come  into  a  court,  drink  on  one  side  or  the  other, 
or  both. 

7876.  One  of  the  difficulties  you  named  in  a  woman 
applying  for  an  order  was  having  to  pay  for  a  summons. 
Do  you  never  grant  summones  free? — They  are  granted 
free  in  some  cases.  Frequently  applications  are  made  : 
every  week  applications  are  made,  as  a  matter  of  fact, 
for  free  summonses  and  for  free  processes  following 
that.  Of  course  you  have  to  be  careful  in  granting 
free  summonses,  because  in  some  cases  you  would  have 
applications  made  where  there  are  sufficient  means  to 
pay  for  the  summonses,  and  you  would  immediately  have 
one  class  getting  processes  for  notliing  and  another 
class  little  better  off  having  to  pay  for  them. 

7877.  Sometimes  on  frivolous  grounds  as  well  ? — 
Tes,  quite.  1  have  had  a  great  number  of  cases  on 
quite  frivolous  grounds. 

7878.  Tou  are  strongly  of  opinion  if  hard  labour 
was  added  sometimes  to  the  sentences  upon  men  who 
do  not  pay  under  their  maintenance  orders  it  would 
have  the  effect  of  stimulating  them  to  pay  ? — Tes,  the 
section  should  run  "  imprisonment  with  or  without 
hard  labour." 

7879.  Is  it  your  conviction  that  economic  reasons 
are  one  of  the  main  causes  of  the  re-eohabitation  of 
these  couples  ? — Tes. 

7880.  Apart  from  the  fact  that  they  are  together 
again,  it  still  does  not  make  the  marriage  tie  any  better 
observed,  or  conduce  to  restore  happiness  to  the  house, 
as  a  rule  ? — No,  because  after  they  have  come  together 
you  are  not  infrequently  asked  to  issue  another 
summons  for  the  purpose  of  getting  a  second  or  third 
separation  order. 

7881.  In  regard  to  permanent  separation  orders,  on 
grounds  where  the  orders  are  apparently  permanent, 
on  account  of  the  lengthy  separation  of  the  husband, 
or  the  determination  of  the  parties  not  to  come 
together  again,  do  you  suggest  that  the  remedy  in  that 
case  is  divorce? — Not  unless  there  are  grounds  for 
divorce  other  than  obstinacy  or  unwillingness.  I  do 
not  know  whether  that  may  come  at  a  later  stage  in 
the  future.  I  am  not  suggesting  it  as  a  proper  thing 
to  do,  otherwise  there  would  be  the  strongest  possible 
temptation  to  the  one  side  or  the  other  to  refuse, 
without  sufficient  reason,  to  come  together  again. 

7882.  I  take  it  on  the  whole,  in  order  that  the  poor 
may  have  facilities,  you  are  in  favour  of  the  jurisdiction 
of  the  county  coui-t  as  being  the  best  available  ? — The 
jurisdiction  of  the  county  court,  or,  if  thought  right, 
<  if  the  stipendiary  court,  and  in  case  it  is  given  to  the 
county  court  alone — and  I  am  not  suggesting  the 
(jtlier — there  is  the  machinery  I  have  indicated,  not 
machinery  for  inteidocutory  pi'oceedings,  because  the 
fewer  interlocutory  proceedings  you  have  the  better, 
and  the  less  collusion  there  will  be.  Tou  have  the 
machinery  of  the  police  and  other  officers  who  attend 
regularly  and  habitually  day  after  day  in  the  stipen- 
diary court',  and  they  are  able  to  give  the  court  great 
assistance  as  to  the  truth  of  the  matters  pending  before 
the  court. 
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788;'.  You  say  in  your  proof,  in  the  event  of  the 
county  court  exercising  jurisdiction,  that  notes  of  the 
case,  where  deemed  desirable,  should  be  sent  to  the 
divorce  judge.  Who  are  the  parties  to  determine 
whether  it  is  desirable  ? — Since  that  was  wi-itten  I  have 
saen  that  the  objection  has  been  taken  that  there  will 
be  a  variety  of  standards  as  to  some  matters,  and  that 
was  one  reason  why  I  did  not  give  alone  mere  cruelty, 
because  it  would  be  difficult  to  adopt  a  standard.  Ton 
can  adopt  a  standard  for  desertion  or  other  things, 
but  cruelty  is  difficult  to  define.  On  the  point  to 
which  you  are  referring,  objection  was  made  that  there 
might  be  as  many  different  standards  as  county  court 
judges  or  stipendiary  magistrates.  I  suggested  that 
the  report  of  the  trial,  together  with  the  observations, 
and,  above  all,  observations  on  the  manner  and  de- 
meanour of  the  witnesses — because  that  would  be  one 
difficulty  in  getting  one  tribunal  to  hear  the  evidence 
and  another  tribunal  to  pronounce  the  decree — and  the 
conclusion  of  the  judge  or  magistrate  should  go  before 
tlie  judge  of  the  High  Court,  so  that  the  High  Court 
should  have,  at  all  events  for  the  present,  the  oppor- 
tunity of  ensuring  some  uniformity  of  standard.  I 
had  not  tliat  in  mind  at  the  moment,  because  the 
objection  was  ijiade  after  my  proof  was  written. 

7884.  Do  you  feel  that  there  is  a  very  strong 
objection  as  to  the  risk  of  want  of  uniformity  of 
standard  if  it  is  in  the  hands  of  county  court  judges .' — 
I  do  not  think  so,  because  with  experience  I  am  sure 
those  to  whom  the  task  were  given — it  is  not  altogether 
a  pleasant  one — would  qualify  themselves  and  equip 
themselves  by  informing  themselves  as  to  the  principles 
which  should  govern  these  cases  and  the  application 
of  those  principles  to  the  facts. 

78S.'i.  Apart  from  yoiu-  experience  as  stipendiary, 
no  duubt  the  separation  orders  are  judicioiisly  given, 
are  you  satisfied  that  on  the  whole  separation  orders 
are  given  with  care  ? — I  think  so,  because  so  far  as  my 
experience  goes  I  never  make  a  separation  order  without 
making  some  effort,  unless  the  case  is  quite  hopeless, 
to  bring  tlie  parties  togetlier. 

7886.  I  am  referring  to  your  experience  before  a, 
court  of  summary  jurisdiction,  where  there  is  not 
a  stipendiary  magistrate  ? — Some  parts  of  the  country 
I  am  nut  professionally  familiar  with,  but  in  those 
I  was  familiar  with,  one  of  the  things  that  struck  me 
was  tiie  desire  of  the  justices  to  bring  the  parties 
together.  I  think  you  may  take  that  as  being  universal 
so  far  as  my  knowledge  goes. 

7887.  {The  Archbishop  of  Ym-h.)  It  has  been  suggested 
it  would  be  a  good  thing  to  issue  an  information  to  the 

mployer,  in  the  case  of  a  man  failing  to  'pa.j  under 
a  maintenance  order,  with  a  request  that  he  should 
dedvict  that  amount  from  the  man's  wages.  What 
would  your  opinion  be  upon  that  suggestion  ? — My  first 
comment  is  that  if  you  could  add  hard  labour  to 
non-payment,  in  many  cases  you  would  have  no  need 
to  apply  to  the  employer,  because  the  man  would  pay ; 
btit  in  cases  where  that  was  not  effective  it  might 
be  done.  I  have  always  found  employers  qu.ite  willing, 
in  my  district,  to  give  any  information  as  to  the  means 
of  the  parties,  and  we  do,  in  fact,  often  have  to  apply 
to  employers  for  the  information,  that  is,  so  far  as  the 
facts  go  As  to  the  power  to  garnishee,  if  the  man 
remained  on  the  spot  or  in  the  same  employment, 
or  passed  into  other  stable  employment,  that  woitld 
be  effective  in  some  cases,  but  the  cases  would  not  be 
very  great.  In  the  case  of  a  worthless  fellow,  or  a 
man  engaged  in  casual  labotu',  first  under  one  employer 
and  then  under  another,  the  thing  would  be  unworkable, 
you  c(juld  not  trace  the  man. 

7888.  Tou  would  agree  that  the  majority  of  men 
who  come  before  yovi  for  separation  orders,  or  who 
would  be  likely  to  fail  to  pay  the  maintenance  orders, 
would  belong  to  the  casual  labour  class  ? — Yes,  and 
even  in  other  cases,  where  a  man  is  more  or  less  per- 
manently employed,  the  man  sometimes  changes  his 
name.  If  a  collier  changes  his  name  and  works  at 
another  colliery  in  the  same  coalfield,  yoii  are  often  a 
considerable  time  before  you  find  him.  He  may  be  one 
of  2,000  or  3,000  men. 

7889.  You  think  on  the  whole  that  the  suggestion, 
having  regard  to  the  class  of  labourer  mainly  concerned. 


is  n(jt  very  practicable? — I  think  it  is  practicable  in 
some  cases,  and  wovild  do  good,  but  it  would  not  be 
a  universal  panacea,  if  I  may  say  so,  for  iiTCgularity  of 
payment. 

7890.  You  would  leave  it  open  to  the  employer  to 
do  so  at  the  request  of  the  ooui-t,  or  to  refuse  ? — There 
are  several  complications.  Take  coal  mining  :  the  man 
is  not  always  employed  by  the  colliery  company.  Say, 
a  place  is  taken  by  what  is  called  a  butty  collier,  and  lie 
has  several  people  working  with  him,  he  draws  the 
money  from  the  office  for  all  and  hands  it  out.  In  that 
case  you  would  have  to  issue  your  order  not  merely 
against  the  colliery  company,  but  against  the  man 
under  or  with  whom  the  particular  person  was 
working. 

7891.  I  do  not  see  how  you  could  say  it  would  he 
useful  in  some  cases,  unless  you  left  it  to  the  option  of 
the  employer  to  say  whether  it  was  convenient  to  do  it 
oi'  not.  You  could  not  expect  the  court  to  distinguish 
in  these  exceedingly  complicated  cases  ? — Assuming  an 
order  were  made  and  served  upon  the  employer  in  all 
large  undertakings,  at  all  events,  and  that  would  include 
the  great  majority  of  cases,  the  order  would  be  loyally 
complied  with,  and  without  any  considerable  difficulty. 
We  habitually  have  to  refer  in  the  county  court  and 
stipendiary  court  to  large  employers  for  the  amounts  of 
wages,  and  there  is  sometimes  trouble  in  calculating 
the  wages  for  a  considerable  period.  In  some  cases  it 
would  do  good ;  in  no  case  could  it  do  harm.  It  might 
be  ineffective  in  a  number  of  cases,  but  in  some  cases 
I  conceive  it  would  do  good,  and  perhaps  it  would  have 
the  jvistification  that  good  was  achieved  in  those  cases. 

7892.  I  still  want  a  definite  answer  as  to  whether 
you  think  the  order  ought  to  be  compulsoiy? — 
Certainly,  if  made  at  all. 

7893.  I  want  to  ask  you  a  question  on  the  wider 
question  which  you  have  indicated  lies  behind  this.  I 
think  you  have  given  great  thought  to  these  matters,  if 
I  may  say  so.  You  say  the  reason  why  you  would  be 
in  favour  of  extension  of  both  facilities  and  grounds  is 
the  number  of  irregular  unions  which  at  present  exist. 
In  your  large  population  in  the  Potteries  the  number 
of  irregular  unions  will  be  comparatively  small  in 
comparison  with  the  great  bulk  of  irregular  unions  ? 
—Yes. 

7894.  Of  that  small  percentage  have  you  any 
evidence  beyond  impression  that  any  large  number  are 
iiTegular  because  they  might  have  been  divorced,  and 
have  not  been  able  to  do  so  ? — No,  not  in  cases  to  any 
great  extent  which  I  could  quote  on  which  you  could 
base  a  final  conclusion.  I  was  refenlng,  apart  from  the 
comparatively  few  cases  which  you  get  in  which  the 
fact  has  to  be  proved,  rather  to  the  infonnation  you 
get  in  a  variety  of  oases,  such  as  education  cases,  where 
you  have  to  make  inquiries  as  to  whether  the  children 
are  going  to  school  or  not. 

7895.  Even  in  those  there  must  be  always  a  propor- 
tion. Is  there  any  evidence  to  show  that  they  would 
always  avail  themselves  of  facilities  for  divorce  even 
if  they  had  them  ? — No  evidence  at  all ;  at  least  that  is 
the  probability.  A  woman  of  the  working  classes, 
especially  a  woman  with  a  number  of  children,  knows 
at  any  moment  the  man  may  leave  her  in  the  lurch,  and 
she  would  have  a  final  hold  over  him  if  she  were  manied 
to  him. 

7896.  Do  you  not  think  there  is  a  danger  lest  in 
trying  to  regularise  a  certain  number  of  iiTegular 
unions  you  may  unsettle  the  great  majority  of  regular 
unions  ? — ^I  am  not  qviite  sure  in  what  way  you  mean, 
more  particularly. 

7897.  You  say  regularise  the  iiTegular  unions  by 
letting  them  get  divorce  and  remarry.  Is  there  not  a 
danger  in  regulai-ising  a  certain  number  of  in-egular 
unions  you  may  tmsettle  the  great  majority  of  i-egular 
unions  ? — I  was  thinking,  rather,  of  the  removal  of  one 
cause  of  those  unions  than  regulai-ising  them  after 
they  were  formed.  Assuming  parties  were  separated 
by  a  permanent  separation  order,  they  will  not  come 
together.  One  often  finds  the  wife  goes  to  somebody 
else,  and  the  husband  picks  up  somebody  else.  That  is 
what  I  meant.  I  was  not  thinking  of  some  form  in 
which  there  might  be  a  possibility  of  converting 
iiTegular  unions  into  regular  unions,  but  some  foiin 
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where  there  was  a  possibility  of  preventing  irregular 
unions  being  formed,  by  giving  the  opportunity  or  choice 
of  a  regular  union. 

780S.  Are  you  in  favour  of  extending  the  present 
grounds  for  sepai-ation  to  becoming  grounds  for 
divorce  ? — Not  in  all  cases,  only  in  the  specific  cases 
I  have  indicated;  for  example,  there  is  neglect  to 
maintain,  and  being  an  habitual  drunkard.  I  should 
not  suggest  that  those  should  be  in  themselves  grovmd 
for  divorce  :  1  only  take  those  as  examples.  I  hope 
that  nothing  1  have  said  will  suggest  that  I  wanted 
to  lower  the  man-iage  tie  in  the  estimation  of  those 
concerned. 

T89i>.  In  the  case  of  the  grounds  which  you  have 
mentioned  as  being  in  favour  of,  lunacy,  punishment 
for  crime,  and  so  on ? — Serious  crime. 

7900.  It  would  interest  me  to  know  (I  only 
ask  you  the  question,  and  you  need  only  answer  it  yes 
or  no)  whether  in  coming  to  those  conclusions  you 
have  considered  then-  bearing  on  what  appears  to  be 
the  rule  of  the  Scriptures  on  the  subject — the  one 
accepted  case.  I  only  want  to  know  whether  you  have 
considered  the  bearing  of  that  prmciple,  or  whether 
yon  consider  that  it  is  in-elevant  ? — I  do  not  consider  it 
irrelevant,  but  I  have  not  made  it  so  large  a  factor  as 
many  persons  with  high  qualifications,  to  whoso  words 
I  should  pay  much  deference,  and  who  would  no  doubt 
give  great  consideiution  to  it.  I  do  not  say  that  for 
the  purpose  of  minimising  it,  but  rather  because  I  am 
afraifl  I  took  the  task,  such  as  it  was,  put  in  front  of 
me,  as  a  matter  rather  for  magisterial  experience  and 
lay  experience  than  for  the  higher  experience  that, 
perhaps,  I  should  not  consider  myself  so  well  qualified 
to  speak  upon. 

7901.  (Mrs.  Tennant.)  Axe  thei'e  not  cases  in  which 
the  offspring  of  the  husband's  adultery  are  brought 
vrithin  the  family  rights  by  Statute,  but  not  under 
common  law  ?  I  mean  under  the  "Workmen's  Compen- 
sation Act,  for  instance  ? — Under  the  last  "Workmen's 
Compensation  Act  compensation  is  payable. 

7902.  The  wife  and  legitimate  children  have  to 
share  compensation  with  the  illegitimate  ? — The  com- 
pensation is  payable  to  all  dependants. 

7903.  Illegitimate  children  are  among  the  depen- 
dants ? — They  are  amongst  the  possible  dependants. 

7904.  It  would  have  a  material  effect  upon  the  wife 
and  her  family  rights  if  there  are  illegitimate  children  ? 
— Even  without  statutory  enactment  there  are  cases,  in 
which  a  certain  portion  of  what  I  may  call  affection,  or 
a  certain  portion  of  the  husband's  income,  is  diverted 
in  that  direction,  even  without  the  application  of  the 
Statute,  I  mean. 

7905.  I  only  wanted  to  ask  the  question  as  to  the 
statutoiy  position  ? — I  have  not  the  "Workmen's  Com- 
pensation Act  in  front  of  me. 

7906.  (Jwdge  TmdaJ  Atkinson.)  That  i.s  so  with 
illegitimate  children  '<f — It  is  a  matter  of  dependancy. 

[Judge  Tindal  Atkinson.)  It  must  be. 

7907.  [Mrs.  Tennant.)  Again,  under  the  Bastardy 
Act,  if  there  is  an  affiliation  order  against  the  husband, 
that  materially  affects  the  family  rights.  There  is  less 
money  for  the  wife  and  children  to  the  extent  of  the 
bastardy  or  affiliation  order? — Yes,  but  a  bastardy 
order  would  apply  almost  entirely  to  the  poorer  classes, 
because  a  man  who  is  man-ied  and  comparatively  well- 
to-do  would  take  care  to  settle  a  case  of  that  sort  out 
of  court. 

7908.  It  is  only  in  those  two  cases,  under  the 
"Workmen's  Compensation  Act  and  also  under  the 
Bastardy  Act,  that  the  rights  of  the  wives  among 
the  poorer  classes  are  affected  by  illegitimate  children  ? 
— They  would  be  affected  in  the  case  of  the  better-to-do 
classes  in  this  way — if  it  is  not  improper  for  me  to 
make  such  an  allusion.  Supposmg  a  man  in  well-to-do 
cii-cumstances  is  keeping  a  separate  establishment,  not 
flaunting  it  in  the  face  of  the  wife,  but  an  irregular 
luiion  with  someone  for  whom  there  was  some  affection 
and  regard  apart  from  mere  physical  connection,  there 
would  be  a  diversion  of  a  certain  quantum  of  feeling. 
and  a  diversion  of  a  certain  qviantum  of  income,  which 
mifht  not  only  be  revenue  but  also  capital,  because 
there  might  be  a  provision,  and  in  some  cases  a  hand- 


some provision,  made  for  the  lady,  and  also  for  her 
children. 

7908(1.  [Lord  Guthrie.)  How  many  separation  orders 
have  you  had  in  regard  to  one  pair?  I  think  you  said 
three  or  four  ? — I  think  three  is  the  largest  number, 
on  the  spur  of  the  moment,  I  recollect. 

7909.  (Judge  Tiiuhtl  Atkinson.)  With  regard  to 
officers  making  inquiries.  I  think  every  county  court  i.s 
fm-nished  with  a  competent  number  of  bailiffs  to  make 
inquiries  ? — Yes. 

7910.  They  know  the  district  well,  do  they  not  ?  - 
The  liailiffs  are  many  of  them  competent.  A  county 
court  bailiff  might  be  an  excellent  individual,  speaking 
in  the  abstract,  but  I  should  not  put  him  on  a  level 
with  a  siqjerior  officer  of  the  police,  or  an  officer  of  the 
Society  for  the  Prevention  of  Cnielty  to  Ohildi-en,  or 
police-court  missionaries  or  probation  officers. 

7911.  Many  of  them  are  retired  policemen  and 
retired  non-commissioned  officers  ;  do  you  know  that  ? 
— No.  I  can  conceive  it  possible  that  these  persons 
would  be  glad  to  supplement  their  incomes  by  applying 
to  be  certified  as  bailiff  of  the  court, 

7912.  You  have  had  a  very  large  practice  in  the 
county  c(5urt,  as  well  as  sitting  as  a  deputy  ? — Yes. 

7913.  And  you  are  thoroughly  familiar  with  the 
county  court.  Do  you  see  any  objection  to  county 
cou-rts  being  trusted  with  the  jurisdiction  in  divorce,  if 
it  is  necessary,  for  poor  people  ? — Do  you  mean  total 
jui'isdiction,  including  the  pronouncement  of  the 
decree  ? 

7914.  Yes  ? — No,  and  certainly  not  ultimately. 
One  knows  in  this  comitry  that  reform  or  change  is 
gradual.  It  is  difficult  to  effect  what  people  might 
think  a  revolutionary  change,  and  one  sometimes 
suggests,  if  I  may  use  the  expression,  half  a  remedy, 
because  it  enables  you  to  test  whether  you  are  pro- 
ceeding in  the  right  direction,  and  you  do  away  with 
some  opposition  which  might  be  against  the  complete 
proposal. 

7915.  The  jurisdiction  must  have  a  beginning,  but 
in  process  of  time,  is  it  your  opinion  that  all  the 
judges  could  easily  master  the  proceedings  in  divoi'ce 
just  as  they  have  in  other  cases  m  the  cormty  court  ? — 
I  think  so,  but  I  would  not  advocate  jurisdiction  for 
every  comity  couit  judge  or  stipendiary  judge,  not 
because  of  the  want  of  any  existence  of  court  machinery, 
or  other  interlocutory  proceedings,  because  I  think  the 
less  that  was  resorted  to  the  better.  I  am  sure  there  is 
a  danger  that  there  would  be  not  a  little  amount  of 
collusion  in  these  cases,  in  some  instances,  at  all  events, 
and  it  is  more  difficult  to  detect  misconduct  in  persons 
of  the  casual  labour  class  than  in  those  who  are  more 
well-to-do. 

7916.  "Whom  would  you  entrust  the  interlocutory 
proceedings  to  ? — First  of  all,  I  would  rediice  them 
to  a  minimum,  because  I  would  stamp  every  proceeding 
as  far  as  possible  with  publicity.  That  would  act  as  a 
deten-ent  and  would  prevent  collusion. 

7917.  You  have  had  a  good  deal  of  experience  in 
youi-  county  of  the  character  of  the  people  you  have  to 
deal  with  ? — Yes. 

7018.  Do  not  you  know  many  instances  in  which 
the  father  is  utterly  unfit  to  have  the  custody  of  his 
children  ? — Yes. 

7919.  And  that  there  may  be  cases  in  which  a 
woman  has  no  remedy  under  a  separation  order,  and 
could  only  get  the  custody  of  the  children  by  taking 
proceedings  in  divorce  ? — But  the  magistrate  has  power 
to  make  an  order. 

7920.  "Where  he  can  get  a  separation  order  ? — Yes. 

7921.  But  where  he  cannot  make  a  separation  order, 
then  there  is  no  power  in  a  local  court  over  the  custody 
of  the  children  ? — Is  that  on  the  assumption  that  the 
parties  are  living  together  ? 

7922.  1  am  putting  this  case  which  may  happen  ;  a 
man  may  be  living  with  his  wife  and  yet  habitually 
commit  adultery.  He  may  be  gviilty  also  of  such  con- 
duct as  would  entitle  the  wife  to  a  divorce,  but  he  is 
not  cruel  to  his  wife,  he  does  not  do  any  act  which 
brings  him  within  the  1895  Act,  and  yet,  at  the  same 
time,  he  may  be  utterly  unfit  to  have  the  custody  of 
his  children.     In  that  case  the  only  way  the  custody 
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can  be  got  from  him  would  be  by  commencing  pro- 
ceedings in  divorce  and  asking  the  judge  to  make  an 
order  to  take  the  custody  of  the  childi-en  away  from 
him  ? — You  mean  in  cases  where  there  is  ground  for  a 
divorce. 

7923.  But  not  a  case  which  is  within  the  Act  which 
would  enable  the  magistrate  to  grant  an  order  P — The 
only  thiag  I  should  like  to  know,  ia  order  to  be  able 
to  answer  you,  is  whether  you  are  assuming  that  the 
divorce  suit  is  proceeded  with,  and  that  ultimately  a 
decree  is  made,  or  that  it  is  not  proceeded  vrith,  after 
getting  a  special  order  for  the  custody  of  the  childi-en. 

7924.  Supposing  the  county  court  has  jurisdiction 
in  divorce,  and  a  case  occurred  in  which  the  magistrates 
cannot  grant  a  sepaa-ation  order  because  it  is  not  within 
the  Act,  and  the  man  is  utterly  unfit  to  have  the 
custody  of  the  childi-en,  there  is  then  a  judge  who  is 
accessible  at  once,  when  proceedings  in  divorce  are 
commenced,  to  make  an  order  as  to  the  custody  of  the 
children.  Do  you  not  think  that  it  is  a  desirable  thing 
to  have  that  ? — I  can  put  it  in  this  way,  I  have  knovm 
cases  in  which  the  father  was  unfit  to  have  the  custody 
of  the  children.  I  am  speaking  of  practical  cases.  I 
have  also  known  a  case  where  it  was  reversed,  as  it 
were.  If  the  parties  are  living  together  I  do  not  see 
the  slightest  use  in  making  a  special  order  for  the 
custody  of  the  childi-en  unless  it  is  given  to  a  thu-d 
person,  and  if  yon  give  the  custody  of  the  chi]  dren  to  a 
third  person,  as  long  as  the  parties  ai-e  living  together 
you  are  striking  at  the  innocent  one  as  well  as  at  the 
guilty  one. 

7926.  Perhaps  I  do  not  make  myself  under- 
stood ? 

(Chairman.)  Are  not  you  really  arguing  the  matter  ? 
(Witness.)  I  am  sorry  if  I  did  not  understand  you. 

7926.  (Judge  Tindal  Athinson.)  I  think  perhaps  I 
have  sufficiently  made  my  point.  If  county  courts  are 
to  have  divorce  jurisdiction  conferred  on  them,  you 
think  it  desirable  that  the  number  of  jurors  shoidd  be 
the  same  as  in  the  High  Ooxu-t  ? — Tes,  1  made  that 
recommendation,  but  1  should  most  strongly  object  to 
a  county  court  juiy  consisting  of  people  living  in  the 
locality,  who  are  accessible  not  only  in  these  cases  but 
in  other  cases  as  well,  for  local  cases.  Increasing  the 
number  to  12  would  have  some  effect,  but  1  would  have 
as  little  of  the  jury  as  possible  in  divorce  cases  if  they 
were  tried  locally. 

7927.  Tou  say  you  think  that  the  wife  should  be 
entitled  to  a  divorce  for  one  act  of  adultery  on  the  part 
of  the  husband  ? — I  did  not  say  that,  1  rather  put  it  in 
this  way.  I  can  conceive,  and  1  use  a  phi-ase  a  witness, 
I  forget  which  witness,  employed,  a  single  act  in 
extenuating  circumstances ;  I  would  give  the  benefit 
of  that  to  both  parties,  and  not  merely  to  one,  but  then 
I  am  not  prepared  to  di-aw  a  line  and  say  one  act  is 
insufficient  but  two  are  sufficient,  or  that  two  acts  are 
insufficient  and  three  acts  are  sufficient. 

7928.  You  would  say  that  it  should  be  in  the  dis- 
cretion of  the  coui-t  to  say  whether  the  husband'.s 
adultery  was  sufficient  to  entitle  the  wife  to  a  divorce  ^ 
— Then  I  think  I  should  define  the  grounds  upon  which 
the  judge  should  be  entitled  to  hold  that  it  was 
insufficient. 

7929.  (Mr.  Brierley.)  I  understand  whatever  exten- 
sion there  may  oe  in  divorce  jimsdiction,  you  are  in 
favour  of  the  continuance  of  the  existing  powers  of  the 
magistrates  with  regard  to  separation  orders  ? — Yes, 
because  they  have  the  machiueiy  and  the  records,  and 
m  some  cases  an  actual  recollection,  where  the  parties 
come  before  the  court  again,  of  the  preceding  cases. 

7930.  And  also  they  have  the  benefit  of  cheapness  !■' 
— Yes,  of  cheapness  and  of  quickness. 

7931.  That  being  so,  with  regard  to  the  suggestion 
to  give  divorce  to  stipendiary  magistrates  or  to  other 
magistrates,  would  you  not  think  it  desirable  that  the 
jurisdiction  in  divorce  should  be  distinct,  that  is  to  say, 
in  the  power  of  some  other  com-t  than  that  which  has 
the  power  to  grant  separation  orders  ? — If  you  gave 
jurisdiction  to  any  court  having  the  power  of  making 
an  order,  you  should  take  away  the  power  of  making 
the  order. 

7932.  You  are  in  favour  of  jurisdiction  to  make 
separation  oiders  being  retained.     Do  you  not  think  it 


desirable  that  the  jurisdiction  to  grant  a  divorce  should 
reside  in  some  other  court  than  that  which  grants 
separation  orders  P  —  Not  necessarily,  because,  sup- 
posing the  court  had  no  power  to  make  a  separation 
order,  and  thought  in  the  special  circumstances  that  a 
separation  order  might  be  a  sufficient  remedy,  then,  ex 
hypothesi,  it  would  have  no  power  to  make  a  separation 
order. 

7932.  Do  you  not  think  that  there  might  be  the 
danger  of  manied  persons,  especially  young  persons, 
asking  for  a  divorce,  when  reaUy  all  that  was  required 
in  their  case  was  a  temporary  separation  ? — Yes,  but  in 
that  case  I  assume  you  would  not  grant  the  divorce. 

7934.  Assuming  adultery  to  be  proved,  there  would 
be  hardly  any  discretion  to  refuse  it  ? — It  would  be 
subject  to  any  discretion  given  to  the  court  in  such 
instances  as  his  Honour  has  referred  to,  or  such  as  I 
have  alluded  to. 

7935.  Assuming  that  there  is  adultery,  without  any 
other  circumstances  in  the  case,  there  would  be  no 
discretion  to  refuse  it  ? — I  would  assimilate  the  practice 
to  that  of  the  High  Court. 

7936.  I  meant,  considering  the  ease  with  which  an 
application  can  be  made  to  a  court  of  summary  juris- 
diction, would  there  not  be  a  tendency  for  divorce  to 
be  asked  for  where  there  is  no  necessity  for  it  ? — The 
ease  I  am  suggesting  is  only  ease  as  to  means,  I  am 
putting  merely  the  removal  of  what  is  practically  an 
insuperable  obstacle  in  the  way. 

7937.  There  is  also  ease  as  to  the  speed.  The 
thing  might  be  disposed  of  in  seven  days  ? — I  do  not 
suggest  that,  because  I  am  merely  referring  to  cost. 
I  think  that  the  hearing  should  be  most  fuU  and 
patient,  and  that  is  why  I  suggested  a  full  report 
should  be  taken. 

7938.  Assuming  a  veiy  simple  case  of  adulteiy, 
the  hearing  could  not  be  spun  over  any  great  length 
of  time,  and  the  parties  might  find  themselves  divorced 
within  a  week  of  the  application  for  the  summons  ? — 
That  is  a  case  in  which  they  would  equally  find  them- 
selves divorced  in  the  High  Court. 

7939.  In  proceedings  in  the  High  Court  there  is 
considerable  delay,  and  there  are  also  prehmiaary 
proceedings  which  give  the  parties  time  to  reflect  ?— 
I  have  suggested  in  the  lower  court  that  the  comt 
should  use  the  specific  channels  of  information,  which 
I  have  mentioned,  for  the  purpose  of  investigating  the 
statements  of  the  parties,  so  that  you  would  not 
immediately  proceed  at  the  expii-ation  of  that  period. 

7940.  I  am  assuming  a  case  where  there  is  nothing 
to  investigate,  where  there  is  adultery  on  one  side, 
and  no  doubt  that  the  husband  has  a  right  to  a  divorce 
if  he  wishes.  Do  you  not  think  that  in  many  of  those 
cases  divorces  may  be  granted  where  really  a  temporary 
separation  would  be  quite  sufficient  ? — Well,  I  do  not 
know. 

7941.  I  mean,  considering  the  number  of  cases  in 
which  the  parties  come  together  again  ? — I  cannot 
agree  to  that,  for  this  reason,  that  where  a  separation 
order  alone  is  made,  the  parties  often  come  together 
simply  because  they  are  da-iven  to  come  together. 
They  cannot  maiTy.  Say,  for  instance,  that  the  wife  (I 
do_  not  want  to  repeat  myself  umiecessarily,  I  have  said 
this  before)  finds  she  camiot  get  along  maintaining 
herself  and  her  childi-en.  with,  perhaps,  scanty  employ- 
ment or  no  employment  at  all,  she  comes  back  to  the 
husband  and  unites  the  income,  or  she  goes  to  a  man 
who  takes  the  phiee  of  a  husband,  and  an  irregular 
union  is  caused. 

7942.  Is  not  there  another  reason  for  lb  at?— There 
is  nothing  to  prevent  the  parties  remaiTying — I  am  not 
treating  it  lightly,  but  I  cannot  accept  that. 

79  4o.  I  rather  suggested  it  might  be  desirable  that 
the  power  to  grant  a  divorce  should  be  in  some  couit 
other  than  that  which  grants  the  weekly  separations  ? 
— I  would  presen-e  the  same  interval  that  exists  between 
the  decree  nisi  and  the  decree  absolute  as  in  the  High 
Cour-t,  so  that  there  would  be  six  months'  interval 
during  which  the  parties  might  reconcile  themselves, 
and  the  com-t  would  be  able  to  exereise  its  friendly 
capacity  in  order  to  bring  the  parties  together. 

7944.   (Chairman.)  Your  evidence   has  been  chiefly 
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directed  to  the  classes  that  come  before  yoii  as  a  police 
magistrate  P — Yes. 

7945.  I  suppose  that  thei'e  are  varying  grades,  and 
that  there  is  a  gi-ade  just  above  the  class  you  have  been 
speaking  of,  who  may  not  be  able  to  find  enough  money 
to  come  up  to  London  to  have  their  cases  tried  ? — Yes, 
1  was  dealing  with  the  poorer  classes.  That  is  why  I 
auij;gested,  for  the  intermediate  class,   if   there  was    a 


willingness  to  decentralise  justice,  that  the  assizes  would 
be  a  halfway  house.  The  assize  towns  are  much  nearer, 
and  the  cost  there  would  be  much  less  in  getting  to  and 
fro,  and  also  there  would  not  be  the  delay  and  waiting 
which  you  have  if  you  come  to  London  in  some  class  of 
oases. 

{Chairman.)  1  am  sure  that  we  have  been  very  much 
interested  in  your  evidence,  and  thank  you  fur  it. 


Mr.  Fredbeick  Btjkrington  Dingle  called  and  examined. 


7946.  {Chairman.)  Are  you  clerk  to  the  justices  for 
the  City  of  Sheffield  ?— Yes. 

7947.  You  have  no  stipendiary  there  ? — Yes, 

7948.  I  was  under  the  impression  from  your  proof 
that  there  was  not  a  stipendiary .' — I  think  most  of 
the  cases  are  before  the  lay  magistrates.  I  should  not 
think  that  he  had  more  than  2  per  cent,  of  them. 

7949.  Your  name  has  been  suggested  to  us  as 
representing  Sheffield  ? — Yes, 

7950.  You  wei-e  formerly  clerk  to  the  justices  for 
the  city  of  Worcester  ? — Yes, 

7951.  The  population  of  Sheffield  at  the  last  census 
was  409,070,  now  it  is  going  on  for  500,000  ? — It  is 
estimated  now  at  47<),000  odd, 

7952.  The  fii-st  point  that  you  consider  in  your 
proof  is  the  question  of  local  courts.  Will  you  tell  us 
what  you  have  have  t<_i  say  with  regard  to  that.  I 
would  rather  you  take  it  in  youi'  own  way  ? — I  think 
that  there  must  be  a  local  coui-t  of  some  kind.  It 
seems  to  me  that  it  must  be  either  the  county  coui-t, 
or  perhaps  you  might  have  a  special  committee,  a 
divorce  committee  of  the  local  magistrates.  You 
have  at  the  present  time  a  special  committee  for 
licensing  work,  that  is  the  Licensing  Committee,  and 
there  is  also  a  special  list  of  magistrates  each  of  whom 
act  as  the  judicial  authority  under  the  Lunacy  Act, 
I  think  something  in  that  way  might  do  very  well, 

7953.  Is  that  conclusion  drawn  fi'om  the  fact  that 
at  present  the  pai-ties  you  meet  requiring  rehef  cannot 
afford  to  get  it  ? — Yes,  there  is  no  doubt  about  it. 

7954.  Have  you  met  with  cases  in  which,  if  they 
could  have  obtained  relief  locally  at  much  less  cost, 
they  would  have  done  so  ? — Yes,  I  have  seen  cases. 

7955.  You  suggest  that  the  husband's  liability  to 
pay  for  his  wife's  defence  should  be  retained,  but  only 
where  it  is  clear  that  he  has  means  ? — It  seems  to  me 
at  present,  that  orders  are  obtained  against  a  husband 
when  he  cannot  afford  to  find  the  money. 

7956.  You  think  that  he  ought  not  to  be  ordered  to 
do  so  P — No. 

7957.  He  is  not  sent  to  prison  practically  where  he 
cannot  find  the  money  ? — No, 

7958.  Then  it  comes  to  much  the  same  thing.  You 
do  not  think  that  the  magisti-ates  would  foi-m  a  suitable 
local  tribunal  ? — No,  not  the  whole  of  them,  but  there 
are  different  kinds  of  magisti-ates. 

7959.  You  would  not  agree  to  see  divorces  sand- 
wiched in  between  the  rapid  work  of  the  courts  ? — I 
think  I  put  it  down  that  I  would  not  like  to  have 
divorce  and  remarriages  sandwiched  in  the  same  way 
as  separations  and  reconciliations. 

7960.  You  think  they  are  more  serious  matters  P — 
Yes.  If  you  had  a  special  committee  they  might,  like 
the  Licensing  Committee,  sit  on  special  days,  and  hear 
nothing  else  but  divorce  cases. 

7961.  Your  view  is  that  there  should  be  local 
powers  for  divorce  ;  but  that  they  should  be  exercised 
in  a  i^roper  way  by  a  proper  coui-t  ? — Yes. 

7962.  The  particulars  of  the  Sheffield  comi  we  will 
have  printed  in  your  evidence,  without  going  through 
the  detail  ? — Yes. 

Particulars  of  Sheffield  Court. 

{a)  The  number  of  applications  made  under  the 
Summary  Jurisdiction  (Manied  Women)  Act,  1895, 
and  the  Licensing  Act,  1902,  were  : — 

In  1907  -  -  -     289 

1908  -  ■  -     312 

1909  -  -  -     255 


(6)  The  number  of  orders  macLe  thereon  were  : — 


For  Maintenance  i  For  Maintenance 
only.  ;    and  Separation. 


% 

1907      - 

. 

— 

144 

1908      - 

. 

1 

174 

1909      - 

- 

96 

(17 

Note. — During  1907  and  1908  the  then  magistrate's 
clerk  was  away  ill.  I  have  only  been  clerk  since  the 
end  of  1908.  Since  I  have  been  the  clerk  it  has  been 
the  practice  to  grant  separation  orders  only  where  the 
safety  of  the  wife  required  such  protection. 

(c)  The  proportion  of  orders  made  on  the  different 
grounds  was  : — 


1907. 

1908.  i 

1909. 

1.  Desertion 

2.  Persistent  cruelty 

3.  Wilful  neglect  to  maintain    - 

4.  Habitual  drunkenness 

5.  Aggravated  assault    - 

6.  Cruelty  and  neglect  - 

83 

39 

7 

3 

12 

108 

35 

10 

3 

19 

94 

45 

8 

3 

2 

11 

144 

175 



h  the 

163 

{d)  The  proportion  of  cases  in  whic 
resumed  cohabitation  were  : — 

parties 

1907. 

1908. 

1909. 

Before  the  hearing 

Ill 

94 

63 

After  orders  made  I  shoiild  estimate  at  abovit 
40  per  cent. 

(e)  It  is  not  the  practice  here  for  the  maintenance 
allowance  to  be  paid  through  the  court  or  through  the 
police. 

When  I  was  appointed  justices'  clerk  at  Worcester 
in  1901  I  found  it  was  the  practice  to  make  the  money 
payable  to  the  wife's  solicitor.  This  I  found  worked 
unsatisfactorily  owing  to  complaints  of  excessive 
charges  and  deductions.  Therefore  in  suitable  cases 
I  made  the  money  jjayable  to  the  clerk  for  the  time 
being  of  the  justices,  and  made  no  charge  for  the  work 
involved.  The  book-keeping  involved  necessitated 
time  and  labour,  but  there  were  no  disputes  as  to  the 
amount  of  the  arrears. 


(/)  The    number    of    applications    for    orders 
discharge  on  the  ground  of  the  wife's  adultery  was  :- 


of 


In  1907 
1908 
1909 


Applications. 


Orders  made. 


X  4 
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{Witness.)  Witli  regard  to  {d),  the  proportion 
of  cases  in  wMcli  the  parties  resume  cohabitation,  I 
have  set  them  out  "  Before  the  hearing  "  and  "  Aiter 
orders  made."  I  say  that  I  should  estimate  it  about 
40  per  cent.,  but  I  should  like  to  alter  that  to  70  per 
cent. — at  least  70  per  cent. 

7963.  {Chairman.)  What  happens  to  the  remaining 
30  per  cent.  ? — Those  I  think  you  might  take  as 
permanent  separations. 

7964.  "Would  you  think  that  those  were  cases  in 
which  there  should  be  divorces? — In  some  cases. 
There  is  adultery  alleged  and  adultery  proved  in  them. 

7965.  Do  magistrates  go  into  that  ? — Yes. 

7966.  Why? — Because  adultery  is  a  ground  of 
desertion. 

7967.  It  assists  in  the  proof  of  desertion  ? — Yes. 

7968.  You  find  that  is  proved  ?— Yes. 

7969.  And  those  are  the  cases  in  which  divorces 
might  be  granted  ? — Yes.  There  are  not  a  very  large 
number  of  cases  where  adultery  is  proved,  but  there 
are  certain  ones  where  adultery  is  proved. 

7970.  If  the  paities  had  the  means  those  cases 
could  be  converted  into  divorce  cases  ? — Yes. 

7971.  You  do  not  allow  the  maintenance  allowance 
to  be  paid  through  the  com-t  or  through  the  police  ? — 
No.  The  policeman  would  say  it  was  not  his  duty,  but 
ir  somebody  told  him  to  do  it  he  would  do  it,  somebody 
in  authority.     A  policeman  does  what  he  is  told. 

7972.  Do  you  think  that  would  be  an  advantage  ? — 
Yes.  There  would  be  no  dispute  about  the  money 
which  was  due,  and  you  would  have  a  proper  record 
kept  of  it. 

7973.  Would  you  recommend  that  magistrates 
might  have  power  to  order  that  ? — Yes,  I  think  it 
would  be  a  good  thing.  The  magistrates'  clerks 
throughout  the  kingdom  are  not  in  favour  of  it, 
because  of  the  work  it  entails. 

7974.  You  said  that  since  you  have  been  clerk, 
separation  orders  are  only  made  where  the  wife 
requires  protection  ? — Yes. 

7975.  They  have  not  gone  on  making  them  when 
there  is  anything  but  the  necessity  of  maintenance  ? — 
That  is  so. 

7976.  At  Worcester  you  found  that  it  was  the 
practice  to  make  the  money  payable  to  the  wife's 
solicitor.     Is  that  so  ? — Yes. 

7977.  This  was  objectionable,  because  of  the 
charges  made  by  the  solicitor.  I  daresay  that  is  so  ? 
—Yes. 

7978.  Therefore,  in  suitable  cases  you  made  the 
money  payable  to  the  clerk,  for  the  time  being,  of  the 
justices  ? — Yes. 

7979.  Is  there  power  to  do  that  ? — Yes.  The  words 
of  the  Act  are  "  to  the  wife  personally,  or  for  her  use, 
"  to  any  officer  of  the  Court  or  third  person  on  her 
"  behalf." 

7980.  I  was  not  aware  that  that  power  existed 
Then  it  is  only  a  question  of  exercising  it  ? — Yes,  there 
is  plenty  of  power. 

7981.  You  say  that  book-keeping  would  be  involved, 
but  that  there  were  no  disputes  as  to  the  amount  of 
aiTcars  ? — Yes.  At  present  the  wife  often  comes  into 
the  box  with  a  scrap  of  paper  to  prove  the  amount  that 
is  due. 

7982.  Then  you  give  the  number  of  applications 
for  orders  of  discharge,  on  the  ground  of  the  wife's 
adultery,  aad  in  three  years  there  were  nine  applica- 
tions and  five  orders  made  ? — Yes,  but  I  do  not  mean 
to  say  that  that  covers  all  the  cases  where  adultery  has 
taken  place.  Supposing  the  husband  and  wife  have 
both  committed  adultery,  they  may  mutually  drop  the 
oi'der ;  where  the  husband  has  not  committed  adultery, 
and  wants  to  show  up  the  wife,  he  takes  out  a  summons 
and  has  the  order  formally  set  aside. 

7983.  Do  you  think  that  shows  that  where  people 
are  sepai'ated,  they  are  apt  to  go  wi-ong  ? — I  think  that 
that  shows  there  is  not  so  much  adultery  as  is  credited 
to  them  when  they  are  permanently  separated. 

7984.  In  some  instances  it  occurs  ? — Yes. 

7985.  I  will  now  pass  on  from  your  statistics  ? — I 
think  I  could  give  you  a  few  more  if  you  would  like  to 
have  them. 


7986.  I  should  if  they  bear  upon  anything  that  will 
help  us  ? — Would  you  like  to  know  the  length  of  time 
the  pai-ties  have  been  man-ied,  in  the  cases  of  these 
maintenance  orders  ? 

7987.  Certainly,  I  think  that  wiU  be  useful?— I 
have  looked  up  my  notes  for  1909,  and  I  have  the 
length  of  time  they  were  man-ied  in  112  of  the  oases 
for  that.  I  find  that  44  couples  had  been  man-ied 
for  a  period  not  exceeding  five  years,  that  22  couples 
had  been  married  over  five  years  and  not  exceeding 
10,  and  that  30  couples  had  been  mairied  over  10  years 
and  not  exceeding  20,  and  that  16  couples  had  been 
maiTied  foi-  20  years  and  upwards. 

7988.  Do  you  draw  any  inference  from  that? — It 
shows  that  there  is  a  considerable  number  married 
under  five  years.     It  is  44  out  of  112 — about  one-third. 

7989.  'Those  are  cases  of  orders  made  ? — Yes. 

7990.  Could  you  tell  upon  what  groimds  ? — No ; 
but  I  could  by  looking  up,  if  you  wish  me  to  do  so. 

7991.  Would  they  be  divided  between  cruelty  and 
deseition  ? — Most  likely  those  would  be  desertion,  but 
I  would  not  like  to  say. 

7992.  That  is  always  the  larger  percentage  ? — Yes. 

7993.  Is  there  anything  else  you  wish  to  say  with 
regard  to  the  statistics  ? — No. 

7994.  Then  we  will  pass  on  to  your  general  obser- 
vations. You  consider  that  the  work  of  deciding  on 
the  applications  for  separation  and  maintenance  orders 
is  well  done  in  coui-ts  of  summary  jurisdiction  ? — Yes. 

7995.  You  find  that  the  magistrates  have  a  good 
knowledge  of  the  people  and  the  locality  in  which  they 
live,  and  you  think  that  is  very  useful  ? — Yes. 

7996.  That  leads  me  to  this  question,  as  distin- 
guishing between  a  High  Com-t  judge  proceeding 
down  to  try  cases,  and  a  county  coui-t  judge  on  the 
spot,  would  the  local  knowledge,  in  your  opinion,  be  of 
advantage  ? — Yes,  I  think  it  would  be  of  very  great 
advantage. 

7997.  That  is.  a  knowledge  of  the  people  and  the 
locality  and  probably  through  having  had  the  separa- 
tion orders  before  him  ? — Yes. 

7998.  Then  you  point  out  that  the  applications  are 
mostly  due  to,  first,  the  casual  way  in  which  the  work- 
ing classes  enter  into  man-iage,  and  the  haphazard  way 
in  which  they  select  their  spouses  ;  secondly,  drink 
and  idleness  ;  thirdly,  the  youthfulness  of  the  parties, 
due  sometimes  to  the  "  girl  being  in  trouble,"  and  so 
on  ? — Yes. 

7999.  Have  you  any  remedies  to  suggest  for  that. 
That  rather  goes  to  seeing  that  marriages  should  be 
more  carefuUy  contracted  ? — I  think  we  must  leave 
that  to  the  chm-ches,  and  to  religious  influence  being 
brought  to  bear  upon  the  parties. 

8000.  Again,  you  notice  that  these  orders  are 
superseded  by  the  parties  living  together  again.  Is 
that  voluntary  or  compulsory  ?  Do  you  think  that  is 
because  they  find  they  cannot  get  money  ? — I  think  in 
a  large  numlier  of  cases  it  is  voluntary,  but  in  some 
cases  it  is  because  the  wife  cannot  get  the  money. 

8()(»1.  Once  she  has  got  a  maintenance  order,  she 
wants  to  go  back,  because  it  is  not  paid  ?— Yes. 

8<,(02.  You  have  an  observation  about  immorality. 
I  should  like  you  to  deal  with  that  in  your  own  way  ? 
— Immorality  takes  place  after  these  orders,  in  5  to 
10  per  cent,  of  them. 

80(13.  On  which  side  ?  —  It  is  mostly  on  the 
husband's  side,  to  a  larger  extent  by  the  husbands 
than  by  the  wives. 

80(14.  Do  you  draw  the  conclusion  that  the  separa- 
tion orders  lead  to  that,  or  that  it  is  independent  of 
those  orders  ? — Very  often  it  is  independent  of  these 
orders,  but,  in  some  cases,  it  is  due  to  the  order. 

8005.  Does  that  lead  you  to  any  conclusion  as  to 
permanent  separation  being  a  disadvantage  ? — I  thmk 
that  a  permanent  separation  order  is  not  desu-able. 

8006.  You  prefer  the  remedy  of  divorce,  if  proper 
grounds  exist  ? — Yes. 

8007.  Then  you  suggest  some  amendments  ? — Yes. 
8(H.)8.  Will  you  explain  what  you  have  to  say  about 

those  ?— The  first  I  suggested  was  this.  I  think  it  is 
rather  hard  that  a  maiTied  woman  is  sometimes  cajoled 
and  tricked  into  signing  a  seiiaration  agreement  by 
which  she  agrees  t(j  leave  her  husband  and  accept  so 


AUNr'L'KS   01?   EVlUKXCE. 


329 


15  March  1910.] 


Mr.  F.  B.  Dingle. 


\_Coiitmued. 


much  a  week,  and  if  the  money  is  not  paid  she  has  to 
go  to  the  county  court  and  collect  it.  That  is  a  very 
expensive  process. 

8009.  The  money  under  the  deed  P — On  the  deed  or 
agreement,  and  it  is  a  very  long  process  as  well.  I 
suggest  that  failure  to  keep  up  the  payments  under 
the  agreement  should  enable  her  to  obtain  a  maintenance 
order  from  the  coiu-t.  That  is  more  easily  enfoi-ced. 
There  is  no  need  to  prove  means  to  pay  before  the 
maglsti-ate. 

8010.  If  the  agreement  was  not  kept,  you  would 
put  the  parties  to  the  agreement  in  the  position  as  if 
the  agreement  did  not  exist  ? — If  it  is  not  kept  up  it 
ought  to  be  equivalent  to  desertion. 

8011.  Is  that  all  you  have  to  say  about  it  ? — Where 
the  wife  is  keeping  the  children  mider  16 — you  generally 
find  the  wife  has  the  childi-en — if  the  husband  has  left 
her  he  always  leaves  the  children  with  her,  but  sometimes 
she  cannot  get  an  order  and  still  has  to  keep  the 
children.  I  think  that  is  rather  hard  on  the  wife,  and 
I  thiuk  that  she  ought  to  be  able  to  get  maintenance 
for  the  childi-en. 

8012.  Ton  think  that  personally  she  might  be  dis- 
entitled to  the  order  ? — Tes. 

8013.  But  that  having  kept  the  children  she  ought 
to  be  able  to  get  an  order  for  them  ? — Yes. 

8014.  At  present  she  can  only  put  them  into  the 
workhouse,  and  let  the  guardians  look  after  them  ? — 
Yes.  I  do  not  know  whether  it  would  not  be  a  good 
thin"  to  set  i-id  of  the  six  months'  limitation  before 
the  magistrates  for  ci-uelty. 

8015.  Would  you  extend  it  backwards  to  allow  it  to 
iim  a  longer  period? — Yes.  I  think  it  would  be 
desirable  to  extend  it  so  that  there  should  be  a  longer 
period.  I  think  it  is  rather  a  short  time.  There  is  a 
way  of  getting  rid  of  it  at  the  present  time ;  we  can 
hold  that  it  is  desertion,  that  the  persistent  cruelty  was 
carried  out  with  the  object  of  caiising  the  wife  to  leave, 
and  therefore  that  it  was  desertion. 

8016.  The  desertion  is  treated  as  continuous,  and 
therefore  exists  dui-ing  the  six  months.  The  cruelty 
might  not  have  been  ? — No. 

8017.  Then  the  next  paragraph  in  your  proof  deals 
with  the  question  of  publication  of  reports  of  divorces 
and  matrimonial  causes.  What  have  you  to  say  about 
that  ? — I  think  that  the  publicity  of  these  reports  acts 
as  a  great  check  upon  perjury,  and  also  that  it  is  a 
check  upon  divorces  being  improperly  obtained.  I 
think  that  publication  ought  to  be  allowed,  but  power 
should  be  given  to  the  divorce  judge  to  prohibit  publi- 
cation when  he  considers  it  advisable,  and  to  punish 
summarily,  as  for  contempt  of  court,  where  there  are 
indecent  details  published. 

8018.  Would  you  think  it  sufficient  if  they  gave  the 
names  of  the  parties,  the  nature  of  the  cases,  and  the 
judgment    pronounced,    without    pubUcation    of    the 

details  ? No.     The  friends  and  the  acquaintances  of 

the  parties  read  these  details  in  the  paper,  and  say, 
"  That  is  not  right  "  and  "  That  is  not  right,"  and  they 
begin  talking,  and  then  you  get  to  hear  of  it.  1  have 
acted  as  a  local  agent  before  now  for  the  King's 
Proctor. 

8019.  Objection  seems  to  have  been  made  by  many 
people  that  there  are  a  great  many  people  who  are  not 
concerned  in  the  case  who  read  the  details  ?— I  daresay 
they  do,  but  I  think  it  is  a  great  check  upon  perjury 
and  upon  divorces  being  obtained  in  improper  cases. 

8020.  Eui-ther,  on  the  question  of  amendments  you 
have  some  other  suggestions  to  make.  Will  you 
kindly  deal  with  them?— I  consider  that  the  wife 
ought  to  be  able  to  obtain  a  divorce  for  adultery  onlj . 
That  is  generally  the  one  thing  she  will  not  forgive. 

8021.  We  are  told  that  they  frequently  do  forgive 

it  ? I  think  m  a  great  many  cases  that  they  wiU  not 

forgive  it,  and  they  are  always  raking  it  up  ;  even  if 
they  live  together  it  is  always  a  thing  that  is  being 
raked  up,  and  it  causes  unhappiness  in  the  home.  In 
a  great  many  cases  they  will  not  forgive  it. 

8022.  What  becomes  of  those  cases?  What  is 
your  expei-ience  of  what  they  do  ?— Do  you  mean  in 
the  cases  of  adultery  ? 

8023.  Yes,  not  forgiven  ? — They  ]ust  separate,  and 
in  a  threat  many  cases  they  form  other  connections. 


8024.  You  suggest,  also,  that  the  two  years,  which 
at  present  exist  for  desertion  as  a  ground  of  divorce, 
should  be  reduced  to  six  months  ? — Yes. 

8025.  Why  is  that  ? — I  think  if  a  man  has  per- 
manently made  up  his  mind  to  live  with  another  woman, 
and  lives  in  open  adultery  with  her,  if  you  are  not 
going  to  give  the  sexes  equality,  you  ought  to  reduce 
the  two  yeai's  to  six  mouths.  I  think  that  it  is  hard  on 
the  wife  to  have  to  wait  for  the  two  years. 

8026.  The  next  point  you  have  dealt  with,  moi'e  or 
less,  is  about  the  hearing  in  the  county  coui-t.  and  you 
further  think  that  there  might  possilily  be  some  system 
of  assisting  the  poor  by  means  of  legal  aid  ? — Yes,  but 
I  think  that  you  would  have  to  make  the  fees  rather 
small,  so  that  solicitors  should  not  be  anxious  to  get 
these  cases.  They  might  try  t<j  make  cases,  and  there- 
fore I  think  you  ought  to  have  small  fees,  like  the  fees 
under  the  Poor  Prisoners  Defence  Act.  I  think  in  a 
great  many  cases  the  wife  will  require  some  assistance 
out  of  the  public  funds  ;  and  as  you  have  at  the  present 
time  a  system  by  which  you  can  pay  out  of  the  public 
funds  for  the  prosecution  and  defence  in  these  small 
indictable  cases,  where  the  sentence  on  conviction  is 
generally  merely  three  months'  imprisonment,  1  do 
not  see  why  you  should  not  have  such  a  power  in 
divorce  cases. 

8027.  With  what  limit  as  to  means  ? — I  think  it 
will  have  to  be  something  like  25Z.,  perhaps  less  than 
that,  perhaps  101. 

8028.  Is  your  suggestion  that  these  should  be  paid 
out  of  the  rates  ? — Yes. 

8029.  In  each  district  ?— Yes. 

(Chairmau.)  I  think  that  is  all  I  find  in  your  proof. 

8030.  {Mr.  Briedey.)  Would  you  put  that  on  the 
g  'ound  that  it  is  to  the  public  interest  that  tJie  parties 
should  be  divorced  in  a  proper  case  ? — Yes. 

8031.  I  suppose  that  is  the  distinction  at  the 
present  time  between  cases  in  which  assistance  is  given 
out  of  the  public  fuais  and  other  cases  ? — Yes. 

8032.  Did  you  say  you  had  acted  as  a  local  agent 
for  the  King's  Proctor  ? — Yes. 

8033.  Do  you  mean  in  one  particular  case  ? — Yes. 
Only  in  one  particular  case,  and  I  find  that  the  witnesses 
— well,  the  relatives  of  the  parties,  had  read  all  the 
evidence  that  was  reported  in  the  local  papers,  and 
they  had  read  it  very  carefully,  and  could  tell  me  how 
much  was  right  and  how  much  was  wrong. 

8034.  Could  you  say,  from  your  experience  in  that 
case,  if  there  would  be  any  difficulty  in  the  way  of  the 
King's  Proctor  in  consequence  of  divorce  jurisdiction 
being  extended  to  county  courts  ? — I  do  not  quite 
follow. 

8035.  I  understand  at  the  present  time  the  King's 
Proctor  has  employed  you  as  a  local  agent.  Would  it 
not  be  equally  easy  for  him  to  employ  local  agents  to 
inquire  into  cases  tried  before  the  county  coui-t  ? — I 
think  he  could. 

8036.  You  think  that  the  extension  of  the  juris- 
diction to  the  county  court  would  place  no  additional 
difficulty  in  the  way  of  the  King's  Proctor  ? — No. 

8037.  (Judge  Tindal  AtMnson.)  Did  you  suggest 
where  there  were  agreements  for  separation,  and  a 
provision  for  the  payment  of  so  much  money,  that  that 
should  be  dealt  with  by  the  magistrates  ? — Should  be 
enforced  by  the  magistrates. 

8038.  'There  are  sometimes  rather  difiicult  questions 
of  law  arising  upon  the  construction  of  those  agree- 
ments, questions  as  to  what  amounts  to  molestation 
and  matters  of  that  kind  ? — Yes. 

(Chairman.)  I  understood  him  to  say  if  the  money 
was  not  paid  that  it  shou.ld  be  treated  as  desertion,  but 
not  to  say  that  any  breach  of  the  agreement  should  be 
the  ground  of  an  order. 

(Judge  Tindal  Atkinson.)  I  beg  you  pardon,  I  did 
not  appreciate  that. 

8039.  (Lord  Guthrie.)  I  notice  in  this  table  that 
the  figures  in  1907  are  144  orders  made,  and  the 
figure  jumps  up  in  1908  to  175,  and  then  down  again 
in  1909  to  163.  Was  there  any  special  cause  for  that  ? 
— I  could  not  give  you  one. 

8040.  Did  it  depend  upon  the  administration  being 
stricter  in  one  year  than  in  another  ? — I  could  not  tell 
you  at  all. 
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8041.  Do  you  find  according  to  who  may  happen 
to  sit,  that  sometimes  the  cases  are  more  strictly  dealt 
with  and  sometimes  more  easily  dealt  with  ? — I  think 
a  lot  more  depends  upon  who  is  advising  the  court  at 
the  time. 

8042-  A  good  deal  would  depend  upon  that  ? — Yes. 

8043.  What  cases  would  be  let  through  and  what 
cases  would  be  stopped  ? — Tes. 

8044  In  what  number  of  cases  do  you  have  pro- 
fessional assistance — parties  represented  ? — There  is 
no  class  of  case  in  which  we  have  more  solicitors  than 
in  bastardy  and  these  maintenance  orders,  because  we 
always  allow  the  solicitor's  fee  as  well  as  the  cost  of 
the  summons. 

8045.  Take  a  separation  and  suppose  that  it  is  an 
undefended  one.  In  what  proportion  of  cases  do  you 
have  the  petitioner  professionally  represented? — I 
should  think  the  petitioner  was  represented  in  this 
class  of  case  to  the  extent  of  about  90  per  cent. 

8046.  Supposing  it  is  an  undefended  case,  in  what 
proportion  of  cases  is  the  defendant  represented  ? — I 
do  not  think  it  makes  much  difference  whether  they 
are  defended  or  undefended. 

8047.  It  is  90  per  cent,  all  over  ?— Yes. 

8048.  Do  you  attach  importance  to  these  cases 
being  professionally  represented  ? — It  is  much  easier 
for  the  clerk. 

8049.  And  you  are  more  likely  to  arrive  at  a  just 
conclusion  ? — Yes,  and  of  course  it  is  quicker. 

8050.  In  questions  of  collusion  you  also  have  a 
certain  guarantee  that  things  will  not  be  suppressed  ? — 
There  are  a  great  many  cases  of  desertion  where  it  is 
practically  hy  consent,  and  I  do  not  see  how  you  can 
avoid  it.  The  wife  gives  evidence  that  her  husband 
left  on  such  and  such  a  date,  and  then  the  husband's 
solicitcir  says  that  it  is  only  a  question  of  amount. 
The  husband  does  not  want  to  live  with  her  any  longer 
and  would  rather  pay. 

8051.  Do  you  not  find  that  the  parties,  being  pro- 
fessionally represented,  does  form  a  certain  safeguard  ? 
— No  doubt  it  does. 

8052.  Do  counsel  ever  appear  in  separation  cases  ? 
— No,  practically  never — very  seldom. 

8053.  What  local  bar  have  y<3u  ? — There  is  a  local 
bar.  I  am  speaking  from  memory  ;  I  daresay  there  are 
six  or  seven  or  eight  local  baixisters.  I  have  never 
seen  them  in  the  police-court  in  this  class  of  cases. 

8054.  Are  the  proceedings  in  these  cases  in  Sheffield 
reported  in  the  papers  ? — No,  not  unless  there  is  some- 
thing rather  spicy.  I  do  not  expect  you  would  find 
them  reported  in  the  papers. 

8055.  You  said  in  divorce  cases  that  the  reporting 
enables  the  King's  Proctor  sometimes  to  stop  collusion, 
and  that  it  would  disclose  it  ? — Yes. 

8056.  Was  it  not  the  case  in  regard  to  the  case 
which  you  mentioned  ?  Were  the  details  to  which  you 
refer  objectionable  details,  or  mere  statements  of 
ordinary  fact  ? — There  was  nothing  objectionable. 

8057.  Would  not  they  have  appeared  in  the 
pleadings,  and,  if  the  pleadings  had  been  published, 
would  the  same  results  not  have  been  arrived  at  ? — No, 
I  think  you  would  want  a  report  of  the  evidence  itself 
to  be  circulated  in  the  district. 

8058.  You  are  assuming  a  full  report  of  the 
evidence,  and  not  the  spicy  bits  which  in  practice 
appear  ? — It  all  depends  from  what  part  of  the  country 
the  case  comes.  If  you  had  a  small  divorce  suit  from 
Sheffield — that  is  a  big  place — you  would  not  get  it 
reported  in  detail  in  the  Sheffield  papers,  but  if  it  came 
from  a  small  place  such  as  I  was  living  at  before, 
Worcester,  you  would  find  a  column  or  a  columu  and  a 
half  in  the  local  paper. 

8059.  Would  that  column  and  a  haK  contain  any- 
thing more  than  the  spicy  bits  ? — It  would  give  practi- 
cally the  condensed  evidence  with  the  names  of  the 
witnesses  and  what  they  deposed  to. 

81)60.  (Sir  George  White.)  It  has  been  represented 
by  more  than  one  witness  that  many  of  the  benches  of 
magistrates  have  acted  as  though  a  maintenance  order 
also  covered  separation  ? — Yes. 

8061.  Is  there  coloui-  given  to  that  by  the  figures 
you  present  to  us,  which  show  that  during  1907  and 
1908  the   sepai-ation   orders   and   maintenance   orders 


were  combined,  and  you  say  that  was  when  the  clerk 
was  absent  through  being  ill.  Was  it  in  consequence 
of  his  absence  that  the  magistrates  were  acting  in  that 
way  P — I  think  that  it  was  due  to  the  absence  of  proper 
legal  advice. 

8062.  Before  1907  the  magistrates  had  a  clerk,  and 

they  would  not  have  changed  their  methods  sm-ely  ? 

I  do  not  know  how  long  he  had  been  away  ill,  but  he 
had  been  away  for  I  think  a  couple  of  years — two  or 
three  years. 

8063.  There  is  only  one  case  of  maintenance  in 
those  two  years.  I  mean  maintenance  apart  from 
separation.  You  think  it  was  because  they  were  actincf 
in  ignorance  of  the  law  ? — Yes. 

8064.  (Chairman.)  I  do  not  think  it  is  more  than 
two  years  ago  since  public  attention  was  directed  by  a 
decision  to  the  power  of  the  magistrates  only  to  gi-ant 
a  maiutenance  order  and  to  leave  out  the  separation 
part  of  it  ? — I  think  it  was  1906. 

(Chairman.)  It  would  not  operate  immediately. 

8065.  (Sir  George  White.)  On  page  2  you  say  that 
you  estimate  the  proportion  of  cases  in  which  the 
parties  resumed  co-habitation,  after  orders  had  been 
made,  at  about  70  per  cent,  and  not  about  40  per  cent. 
That  is  a  matter  of  experience  ? — Yes.  I  have  been 
considering  the  number  of  applications  for  wan-ants 
for  the  maintenance  arrears,  and  I  find  that  they  are 
very  smaU  in  proportion.     That  would  be  some  test. 

8066.  It  is  a  larger  proportion  than  we  have  had  in 
evidence  before  us.  I  suppose  it  is  really  a  matter  of 
expei'ience.  One  would  hesitate  to  accept  it,  but  you 
say  that  it  is  a  matter  of  experience  ? — That  is  what  I 
should  estimate  it  at,  and  I  think  it  is  a  good  deal 
nearer  the  mark  than  40  per  cent. 

8067.  You  consider  that  the  work  of  separation  is 
admirably  done  by  most  coui-ts  of  summary  jurisdic- 
tion, but  you  go  on  to  say  that  you  think  the  proper 
body  would  be  a  selected  body  of  justices  appointed  in 
the  same  way  as  the  licensing  committee  ? — That  is,  if 
they  had  divorce  jurisdiction. 

8068.  That  is  what  I  tried  to  gather.  You  think  it 
is  possible  to  constitute  a  proper  court  by  a  selected 
body  of  justices  ? — Yes. 

8069.  "^ho  is  to  select  that  body  ?— The  whole 
body  of  magistrates  select  their  own  committee  for 
licensing  work  at  the  present  time,  and  the  magistrates 
who  are  to  act  as  the  judicial  authority  under  the 
Lunacy  Act,  and  I  think  it  could  easily  be  done  by 
the  whole  body  selecting  a  certain  nmnber  out  of  the 
whole  number. 

8070.  You  are  presuming  that  the  number  so 
selected  would  be  a  superior  and  more  capable  body 
than  the  whole  body.  What  guarantee  have  you  for 
that?  Are  you  sure  that  the  Licensing  Committee 
are  the  most  eligible  people  for  that  object  because 
they  are  selected  by  the  whole  body? — Yes,  I  think 
they  are.  I  think  you  might  take  that.  I  am  sure 
the  magistrates  who  are  selected  to  exercise  the  powers 
imder  the  Lunacy  Act  are  very  capable. 

8071.  It  is  youi-  opinion  that  a  body  so  selected 
might  be  a  proper  body  to  do  the  divorce  cases  ? — Yes. 

8072.  Holding  a  sepai-ate  oom-t  at  a  separate  time  ? 
— That  is  so.  These  applications  for  separation  orders 
and  maintenance  orders  must  be  heard  from  day  to  day. 
You  could  not  get  a  special  committee  sitting  from  day 
to  day. 

8073.  I  tried  to  gather  whether  they  were  to  deal 
with  divorce  or  separation,  and  I  came  to  the  con- 
clusion you  meant  it  to  refer  to  separation,  but  I  see 
now  you  believe  they  would  be  a  proper  body  for 
divorce  cases.  In  pointing  out  early  marriages  have  a 
great  deal  to  do  with  the  causes  of  separation,  when 
asked  for  a  remedy  you  say  that  should  be  dealt  with 
by  the  churches.  I  presume  you  will  agree  with  me 
the  great  biUk  of  these  people  do  not  trouble  the 
churches  very  much,  the  people  that  come  to  you  for 
separations  ? — Perhaps  not. 

8074.  How  are  the  churches  to  deal  with  them  ?— 
That  is  the  duty  of  the  churches,  I  think,  to  preach  the 
gospel  to  everylDody. 

8075.  Still  we  are  trying  to  find  a  remedy. 

8076.  (Mr.  Spender.)  Pursuing  a  question  which 
Lord    Guthi-!o   asked,    could   vou  give   us    some   little 
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information  about  the  pi-actice  of  provincial  papers  in 
repoi-ting  divorce  oases  ?  Yon  have  lived  in  the 
Midlands  and  Yorkshire,  and  probably  will  be  able  to 
tell  us  as  well  as  anybody.  You  are  speaking,  I 
suppose,  of  divorce  cases  which  have  been  heard  in 
the  High  Court  and  reported  in  the  local  press  ? — Yes. 

8077.  Is  it  the  invariable  practice  or  almost  the 
invariable  practice  of  the  local  press  in  Yorkshire  and 
the  Midlands  to  report  local  divorce  cases  ? — I  think 
the  difference  is  between  the  papers.  The  paper  at 
Sheffield,  I  should  imagine,  had  no  difficulty  in  filling 
\ip  its  news  columns,  but  down  at  Worcester  it  seemed 
to  me  that  they  were  at  times  rather  short  of  news, 
and  if  they  could  spin  it  out  they  would  be  only  too 
pleased  to  do  so.  That  is  how  it  struck  me.  I  have 
never  conducted  a  paper,  and  I  do  not  know. 

8078.  Are  you  speaking  of  a  daily  paper  at 
Worcester,  or  a  weekly  paper  ? — Both  daily  and 
weekly. 

8079.  I  suppose  the  Birmingham  papers  go  to 
Worcester  ? — Yes,  but  there  are  many  Worcester 
papers  ;  there  are  four  weekly  papers  published  locally. 

8080.  Would  they  take  the  trouble  to  report  by 
telegraph  the  case  of  an  undefended  action  in  the 
High  Ooiu-t  ? — These  are  four  weekly  papers  I  am  men- 
tioning, and  two  evening  papers.  You  would  not  get 
it  reported  by  telegraph  in  the  evening  papers :  you 
would  get  it  reported  the  next  day  in  full ;  it  is  sent 
down  through  the  post. 

8081.  That  would  apply  to  practically  aU  the  local 
cases  at  present  ? — ^Yes. 

8082.  If  you  could  suppose  the  jurisdiction  trans- 
ferred to  the  local  courts  do  you  think  the  reports  of 
the  cases  would  take  up  much  more  room  in  the  local 
press? — They  would  report  the  local  cases  in  the 
county  court.  All  the  cases  in  the  county  court  and 
police  court  are  reported  at  present.  They  do  not 
miss  any  out. 

8083.  Practically  aU.  local  divorce  cases.  That  is 
the  great  difference  between  London  and  the  provinces. 
In  London  it  probably  would  not  appear,  but  practically 
every  local  divorce  case  would  be  reported  locally  ? 
—Yes. 

8084.  That  is  so  now  with  cases  ? — They  report 
every  police  case  in  the  Worcester  _  paper,  and  every 
county  court  case  is  reported  in  the  local  paper. 

808-5.  Practically  there  is  a  great  deal  more  report- 
ing of  these  cases  in  the  provincial  press  than  there 
is  in  the  London  press  ? — Yes. 

8086.  You  are  strongly  of  opinion  that  the  pubhoa- 
tion  of  the  evidence  is  desirable  for  the  sake  of  a  check 
upon  perjury  ? — Yes. 

8087.  At  the  same  time  you  wish  to  put  a  check 
upon  the  publication  by  giving  the  judge  powers  of 
bi-inging  the  newspaper  proprietor  or  editor  up  for 
contempt  of  court  ? — For  objectionable  details. 

8088.  Do  you  not  think  there  would  be  some 
difficulty  for  the  editor  ?  It  would  put  a  considerable 
responsibility  on  him  to  decide  what  was  an  improper 
detail  or  not  ? — I  think  that  he  ought  to  be  able  to 
decide  that.  It  depends  how  the  case  is  put  in  the 
paper.  Some  of  the  papers  I  think  rather  overstep 
the  mark,  and  certainly  overstep  the  mark  in  the  way 
that  they  report  the  case. 

8089.  Do  you  not  think  there  is  a  good  deal  of 
evidence  in  cases  of  this  kind  which  is  really  of 
necessity  of  an  indecent  character  P  If  you  give  it  you 
cannot  avoid  its  nature  ?— Then  I  do  not  .see  why  the 
judge  should  not  prohibit  the  publication  if  it  is 
indecent,  by  an  announcement  in  court. 

8090.  In  court  as  the  case  goes  along  ?— Yes. 

8091.  It  would  be  difficult  to  do  that  if  the  case 
was  being  reported  in  slips  and  sent  away  in  to  the 
evening  papers  ?— Yes.  If  there  has  not  been  a  prohi- 
bition I  think  the  editor  must  take  care  what  he  puts 
in,  and  if  he  oversteps  the  mark  he  ought  to  be  brought 
up  and  punished  summarily. 

8092.  I  think  we  should  agree  that  if  editors  over- 
step the  mark  they  are  entitled  to  be  punished,  but 
editors  are  looking  out  for  some  definite  rule  to  work 
on  which  will  relieve  them  of  the  liabiUty  of  having 
to  pick  and  choose,  and  bemg  Uable  to  what  one  judge 


may  say  and  another.  There  may  be  some  difficulties  ? 
— Yes,  there  may  be  some  difficulties  in  working  it  out. 

8093.  {Chii/iriium.)  You  said  these  cases  depended 
upon  who  advised  the  magistrate  ? — -Yes. 

8091.  Does  that  mean  the  clerk  ? — Yes. 

8095.  Do  you  mean  by  that  that  he  is  the  ultimate 
tribunal  ? — I  think  that  the  clerk  advises  the  magis- 
trates as  to  the  law.  They  take  the  law  exactly  from 
him,  but  they  are  the  persons  who  have  to  decide  the 
facts. 

8096.  Do  you  think  that  the  question  of  separation 
or  divorce  should  be  left  to  the  decision  of  the  clerk  ? 
Does  it  not  lead  rather  to  the  suggestion  that  cases  of 
that  kind  should  be  before  a  legal  tribunal  and  not  a 
tribunal  of  justices  ? — I  think  a  couple  of  magistrates 
make  a  very  good  jury  as  to  the  facts,  and  they  ask  for 
advice  and  get  it. 

8097.  If  they  act  under  the  advice  of  the  clerk,  he 
may  be  competent,  but  it  makes  him  the  person  to 
decide  the  destiny  of  these  people  ? — Of  course,  but 
the  clerk  has  a  great  deal  of  influence  with  the  magis- 
trates. 

8098.  Do  you  think  that  is  a  satisfactory  state  of 
things  for  this  class  of  case  ? — I  do  not  see  that  there 
is  much  to  complain  about. 

8099.  I  should  suggest  that  it  substituted  the 
decision  of  the  clerk  possibly  for  the  decision  of  what 
ought  to  be  the  legal  element  in  the  tribunal  ? — The 
magistrates  are  bound  to  take  their  law  from,  the 
clerk. 

8100.  Is  that  right  in  the  case  where  the  whole  of 
the  life  of  the  people  may  depend  upon  whether  the 
clerk  is  right  or  wrong,  and  where  appeal  is  limited  ? — 
Of  course  if  you  go  to  another  tribunal  you  may  find 
that  the  lawyer  was  wrong. 

8101.  Do  you  not  think  it  preferable  that  it  should 
be  that  of  a  trained  lawyer  who  himself  is  responsible 
for  the  decision  ? — I  think  it  works  very  well  in  practice, 
a  couple  of  magistrates  and  the  clerk. 

8102.  That  may  be  the  practice  in  small  cases. 
Do  you  think  that  would  be  right  in  any  thing  which 
affects  the  whole  livelihood  of  the  people  ? — You  mean 
a  divorce. 

8103.  Or  a  permanent  separation  ? — We  never  know 
when  it  is  going  to  be  permanent  or  not. 

8104.  That  does  not  remove  the  difficulty  ?  —  I 
should  be  sorry  to  see  the  jurisdiction  in  these  main- 
tenance and  separation  orders  taken  away  from  the  local 
magistrates. 

8105.  It  seems  to  me  to  present  very  serious  diffi- 
culties. One  other  point  in  regard  to  reporting.  You 
said  you  thought  if  there  was  anything  spicy  it  wa^ 
apt  to  be  fully  reported  ? — Yes. 

8106.  Do  you  draw  any  distinction  between  in- 
decency and  spioiness  ? — When  I  said  "  spicy,"  I  meant 
something  that  would  strike  the  attention :  I  do  not 
mean  "  indecent." 

8107.  In  what  character?  What  do  you  describe 
as  "  spicy  "  ? — There  was  a  separation  order  case  before 
us  yesterday  that  I  expect  wiU  be  reported.  I  have 
not  looked  at  the  paper  to  see  whether  it  is  or  not. 
I  will  give  it  to  you  shortly.  A  young  man  was  sum- 
moned for  desertion.  He  stated  he  married  his  wife 
last  December,  that  he  left  her  on  the  17th  February ; 
a  child  was  bom  some  time  in  January.  The  wife's 
sister  had  told  him  on  more  than  one  occasion  that 
the  child  was  not  his,  but  somebody  else's.  She  also 
stated  the  wife  had  told  the  guardians  so.  There  is 
nothing  indecent  about  that,  but  it  would  be  very 
likely  reported  in  the  paper.  The  husband  declined  to 
live  with  the  wife,  and  we  had  no  option  but  to  make 
an  order  for  maintenance. 

8108.  Would  it  be  your  view  that  would  come 
under  the  tei-m  "  spicy  "  ? — I  should  not  prohibit  the 
publication  in  that  case.  There  is  nothing  indecent 
about  it.  That  is  what  I  should  call  "  spicy  "  but  not 
"  indecent." 

8109.  Do  you  think  that  would  be  advantageous 
reading  for  the  public  ? — I  do  not  know  that  it  would 
be,  but  it  is  not  any  worse  than  an  ordinary  case  of 
violence. 

8110.  {The  Earl  of  Derby.)  Do  you  not  think  it 
depends  very  much  more  on  the  class  of  the  person 
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wliose  divorce  is  repoi-ted  than  the  actual  details  ? — It 
woiild  make  a  great  deal  of  difference. 

8111.  What  they  call  "  scandal  in  high  life,"  is 
much  more  spicy  to  the  newspapers  than  with  low  life  P 
— Yes,  quite  so. 

8112.  (Chair man.)  The  figui-es  you  have  given,  to 
which  Sir  George  White  has  called  attention,  begin  in 
1907.  Have  yon  the  figm-es  distinguishing  mainten- 
ance only  from  maintenance  and  separation  before 
that  ? — No.  I  think  you  may  take  it  before  I  came 
they  never  drew  any  distinction  between  maintenance 
orders  and  separation  orders. 

8113.  When  that  distinction  was  drawn  to  their 
attention ? — I  drew  attention  to  it. 

8114.  Apparently,  when  that  distinction  was  drawn 
to  their  attention,  the  number  of  orders  for  mainten- 


ance became  very  much  larger  than  those  in  which  it 
was  confined  to  an  order  for  separation  ? — Tes. 

8115.  That  is  a  very  remarkable  thing.  We  may 
take  it  that  maintenance  only  were  the  desertion 
cases  ? — Tes. 

8116.  In  which  that  order  was  sufficient  ? — Yes.  A 
maintenance  order  is  sufficient  for  the  wife.  If  the 
husband  comes  to  the  separated  wife,  and  she  does  not 
want  him,  she  sends  out  for  a  policeman,  and  the 
policeman  wiU  remove  the  man  if  she  wiU  produce  the 
order.  A  policeman  does  not  undeistand  the  distinction 
between  a  maintenance  order  and  a  separation  order. 

(Cliairman.)  I  quite  see  the  point,  and  I  am  much 
obliged  for  those  figures.  Unfortunately,  in  the  last 
gentleman's  evidence  he  put  in  the  tables  for  Stafford- 
shire, but  they  were  not  separated,  so  that  we  cannot 
judge. 


Mr.  John  Robert  Roberts  called  and  examined. 


8117.  (Chairman.)  Are  you  a  solicitor  of  over  30 
years  standing,  and  have  you  for  the  last  23  years 
been  clerk  to  the  justices  for  the  city  and  county  of 
Newcastle-upon-Tyne  ? — Yes. 

8118.  There  is  no  stipendiary  magistrate  ? — No. 

8119.  Is  it  done  by  a  rota  of  magistrates  P — Yes. 
Tlie  population  is  about  282,000. 

8120.  You  hold  other  appointments,  clerk  to  the 
visiting  committee  of  His  Majesty's  Prison,  Newcastle- 
upon-Tyne,  honorary  secretary  of  the  Newcastle  and 
Northumberland  Discharged  Prisoners'  Aid  Society, 
and  have  been  a  member  of  the  council  of  the  Incor- 
porated Justices  Clerks'  Society  for  upwards  of  20 
years,  and  are  now  president  for  the  second  time  of 
the  society,  and  you  are  a  member  of  the  council  and 
past  president  of  the  Newcastle  Incoi-porated  Law 
Society  ? — That  is  so. 

8121.  You  are  not  now  engaged  in  private  prac- 
tice, but  prior  to  your  appointment  as  clerk  to  the 
justices  you  were  a  partner  in  a  fii-m  of  solicitors 
carrying  on  a  large  general  practice  in  the  West 
Riding  ? — Yes. 

8122.  And  you  have  for  several  years  been  editor  of 
"  Stone's  Justices'  Manual,"  the  leading  text-book  on 
magisterial  law  and  practice  ? — That  is  so. 

8123.  We  may  take  it  that  your  experience  is 
large  ? — Pretty  extensive. 

8124.  You  have  had  extensive  experience  of  the 
working  of  the  Summary  Jurisdiction  (Married 
Women)  Act  of  1895,  and  have  been  brought  in  con- 
tact with  the  people  who  use  that  Act  P — Yes.  While 
in  practice  in  Yorkshire  we  had  a  good  deal  of  this 
work  there. 

8125.  You  have  been  delegated  by  your  council, 
that  is,  the  council  of  the  Incorporated  Justices' 
Clerks'  Society,  to  give  evidence  here  ? — Yes. 

8126.  Have  you  taken  steps  to  ascertain  what  are 
the  general  views  P — Yes,  I  sent  out  a  circular.  The 
vice-president  and  I  were  appointed  to  give  evidence, 
and  he  has  seen  my  proof  and  practically  agrees  with 
what  I  say,  and  does  not  propose  giving  evidence.  The 
council  of  the  society  also  have  seen  it,  and  are  in 
pi-actical  agreement. 

8127.  The  first  part  is  a  criticism  upon  the  report 
which  we  have  before  us,  and,  therefore,  if  you  do  not 
mind,  I  will  take  you  to  the  facts.  It  is  merely  criti- 
cising something  we  can  criticise  for  ourselves  ? — I 
thought  it  was  necessary  to  deal  with  that,  because 
some  statements  were  made  as  regards  the  capability 
of  justices  dealing  mth  these  cases. 

8128.  I  am  coming  to  that.  I  want  the  facts  which 
will  justify  criticisms  upon  them.  I  pass  to  paragraph  2. 
With  regard  to  the  question  of  whether  permanent 
separation  has  a  tendency  to  encourage  immorality, 
will  you  state  what  your  experience  leads  you  to 
conclude? — The  conclusion  I  come  to  is  that  it  does 
not,  in  the  cases  that  we  have  before  us,  to  any  material 
extent.  I  find  that  there  is  a  considerable  amount  of 
immorality  existing  both  before  and  during  mamage, 
and  I  do  not  think  that  that  is  materially  affected  by 

he  separation  afterwards. 

8129.  When  you  speak  of  immorality  after  marriage, 
do  you  mean  by  both  sides  ? — No,  by  the  husband. 


8130.  Exclusively  ?  —  Almost  exclusively.  I  have 
mentioned  that  I  find  in  the  year  1907,  out  of  271  men 
and  women  who  were  proceeded  against  for  indency  in 
the  streets,  no  less  than  40  were  maiTied  men  and  22 
married  women,  and  in  1908  the  numbers  respectivaly 
were  206 :  28  mai-ried  men  and  24  married  women. 
In  1909  there  were  192  such  cases,  28  man-ied  men 
and  16  mamed  women. 

8131.  Although  not  exactly  equal,  it  is  a  veiy  large 
proportion  of  women,  too  P — Yes,  but  none  of  these  are 
included  in  any  cases  in  which  we  have  granted 
separations. 

8132.  You  say  it  is  not  materially  affected.  Do 
you  think  it  is  affected  at  all  ? — ^No ;  I  rathei'  think  the 
tendency  would  be  the  other  way,  so  far  as  the  cases 
that  we  have  had  are  concerned,  for  this  reason.  It  ia 
an  economic  question,  and  after  you  have  made  an 
order  upon  the  husband  to  contribute  to  the  support 
of  wife  and  childi-en  he  has  veiy  little  money  left,  and 
immorality  costs  money,  and  I  do  not  think  he  has 
as  much  money  to  spend  on  that  as  he  would  have 
when  Kving  with  his  wife,  and  has  only  one  establish- 
ment. I  think  it  rather  has  the  tendency  in  that  class 
to  check  it  than  otherwise,  and  my  experience,  which 
I  have  have  got  from  applying  to  my  court  officer, 
who  in  all  cases  receives  and  pays  the  money  granted 
under  the  separation  orders,  and  also  the  poKce  court 
missionary,  is  that  there  is  comparatively  httle  immor- 
ality that  they  are  aware  of  on  the  part  of  men  who 
have  been  separated. 

8133.  Do  you  get  many  cases  in  which  these  orders 
are  terminated  by  the  parties  coming  together  again  ? 
— A  great  many. 

8134.  Is  that  produced  by  voluntary  action,  or 
what  you  have  just  told  us,  the  economic  operation? 
— Chiefly  on  economic  grounds,  and  the  husband  often 
forcing  himself  upon  the  wife,  for  various  reasons,  and 
also  by  the  difficulty  experienced  by  the  wife,  especially 
when  there  are  children,  in  maintaining  herseK  during 
the  period  after  the  order  is  made,  because  it  is  a 
month  must  elapse  before  she  can  enforce  the  order. 

8135.  In  many  cases  they  are  practically  forced 
back  ? — Yes. 

8136.  What  becomes  of  those  cases  in  which  they 
do  not  return?  Are  they  numerous  or  not?  —  In 
Newcastle  I  think  about  75  per  cent.,  that  is  taking 
1909,  of  those  separated  resume  cohabitation. 

8137.  What  becomes  of  the  remaining  25  per  cent.  ? 
— They  would  be  living  separate,  and  paying. 

8138.  I  obsei-ve  you  say  in  the  part  of  yoiir  pi'oof 
which  deals  with  immorality  before  maniage,  you  find 
a  considerable  number  of  applications  showed  children 
were  bom  very  soon  after  maniage  ? — I  find  last  year 
there  were  eight  bom  after  maiidage  within  an  undue 
time,  soon  after  mamage,  and  there  were  two  cases  in 
which  children  were  born  before  maniage  of  which  the 
husband  was  the  putative  father  and  one  case  in  which 
he  was  not  the  father. 

8139.  You  make  about  84  bastardy  orders  in  a 
year  in  your  coturts  ? — Yes. 

8140.  Have  you  any  cases  in  which  the  order  is 
discharged  on  account  of  the  adultery  of  the  wife '■^■ 
Exceptionally  few.     We  only  had  one  last  year. 
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S141.  Have  you  tlie  figures  here? — No.  but  there 
have  not  been  more  than  one  or  two  a  year  at  the 
outside. 

814-2.  The  next  point  you  wish  to  refer  to  is  the 
question  of  these  courts  possibly  being  satisfactory. 
Your  opinion  is  that  the  summary  jurisdiction  courts 
are  satisfactory  ? — Undoiibtedly. 

814S.  And  that  they  provide  a  good  tribimal  for 
what  you  describe  as  the  cases  of  the  rough,  simple, 
and  oftentimes  hard  drinking  and  gambling  labourer, 
artisan,  or  mechanic,  which  come  bef<ire  the  court  ? — 
Undoubtedly. 

8144.  You  think  the  justices  have  common  sense, 
and  knowing  the  chai-acter  of  the  people,  they  form  a 
good  tribunal  to  deal  with  these  matters  ? — I  do,  and 
they  are  cases  of  a  chai-acter  they  have  been  aci'ustomed 
to  deal  with. 

8145.  To  what  extent  does  the  clerk  give  tliem 
assistance  ? — I  have  i-ather  an  exceptional  position 
there.  I  have  been  clerk  for  a  great  number  of  years. 
and  I  am  listened  to  with  very  great  attention  by  the 
magistrates  in  Newcastle,  and  of  covirse  I  am  able  to 
keep  together  the  continuity  of  practice.  We  do  not 
have,  as  in  some  places,  a  jury  of  magistitites ;  we 
have  only  two  magistrates  sitting  at  a  time. 

8146.  You  consider  yourself  thoroughly  competent 
to  advise  on  persistent  cruelty  and  desertion  ? — I  do. 
I  think  I  have  had  as  much  experience  as  any  man. 

8147.  Would  you  think  that  the  decision  of  such 
questions  might  present  serious  difficulty  to  county 
court  judges  ? — No,  certainly  not,  except  so  far  as 
this  that  I  think,  the  magistrates  are  far  better 
judges  of  the  facts,  because  they  have  a  better  know- 
ledge of  the  locality  and  a  better  knowledge  of  the 
people. 

8148.  Would  you  think  the  county  court  judge  had 
a  better  knowledge  of  the  locality  and  habits  of  the 
people  than  a  High  Com-t  judge  ? — I  think  he  would. 

8149.  That  tribiinal  you  consider  quite  satisfactory 
for  dealing  with  the  class  of  points  that  come  before 
you  at  present? — Yes. 

8150.  Do  you  consider  them  satisfactory  to  deal 
with  divorce  cases  ? — The  view  I  take  as  regards 
divorce  cases  is  this.  My  experience  is  that  the  class 
(if  people  with  whom  we  are  accustomed  tn  deal  do 
not  want  divorce.  I  have  pointed  out  and  given 
statistics  to  show  they  come  together  in  a  great 
number  of  cases,  and  I  think  that  the  same  thing 
would  apply  even  if  they  got  a  divorce,  because  the 
"•i-eat  question  undoubtedly  with  this  class  of  people  is 
the  economic  question.     That  is  the  real  question. 

8151.  How  would  that  operate  in  a  class  a  little 
above  them? — ^When  you  come  to  what  you  may  call, 
first  of  all,  the  lower  middle  class,  such  as  clerks,  and 
people  in  a  higher  position  than  the  ordinary  artisan, 
.such  as  foremen  and  men  of  that  description,  there  I 
think  there  is  a  real  hardship,  because  they  are  not 
the  class  who  come  before  us,  and  from  my  own 
experience  in  the  past  and  from  one's  general  know- 
ledge of  the  world,  something  ought  to  be  done,  I 
think,  to  assist  them  to  get  a  divorce. 

8152.  This  is  quite  distinct.  Would  you  exp.lam 
what  the  hardship  is  that  is  present  to  yom-  mind  ?— 
The  hardship  of  the  co.st ;  I  do  not  think  they  can 
alfoi-d  it. 

8153.  Do  you  mean  by  that,  people  a  little  above 
those  who  are  habitually  or  often  in  the  police  court  ? 
— Above  the  wage-eai-ning  class. 

8154.  There  is  a  section,  then,  to  whom  at  present 
the  law  is  not  available  because  of  the  cost? — 
Undoubtedly. 

8155.  How  high  would  you  carry  that  .■"  Ijet  us  see 
your  view  as  to  incomes  which  woidd  bear  on  the  cost 
at  present  ?— I  should  say  anyone  earning  from  200Z. 
a  year.  A  great  many  of  the  working  classes  earn  a 
o^ood  deal  of  money  in  such  places  in  the  North  of 
England,  but  it  is  spent  very  quickly  and  readily.  I 
think  it  is  a  hardship  for  those  who  are  receiving  200?. 
a  year  and  up  to  300L  and  400Z.  a  year. 

8156.  To  whom  the  costs  of  a  divorce  suit  would 
be  very  heavy  as  at  present  ? — Yes. 

8157.  What  is  the  remedy  you  suggest  for  that  ?— 
The   remedy   there   is   either   that   the   county  court 


should  have  jurisdiction,  or  ttv.d.  tlieiv  should  be  a 
cheapening  of  the  procedure  in  the  Higli  Onurt,  and, 
to  save  the  expenses  of  the  witnesses  coining  tn  town, 
that  these  cases  should  be  heard,  s:iy.  at  the  assizes, 

8158.  This  is  interesting.  You  think  that  the  class 
that  come  to  your  magistrates  really  will  not  get  mucli 
benefit  out  of  that  jurisdiction? — I  am  satisfied  they 
have  not  the  money. 

8159.  Supposing  there  were  a  local  tribunal.  i1i>  you 
think  you  would  find  any  cases  from  the  class  ycni  are 
speaking  of  ? — I  do  not  think  so. 

8160.  Above  that  you  think  you  would  ? — I  do. 

8161.  You  think  there  is  a  real  grievance  there  ?— 
I  think  there  is. 

81(>2.  Does  that  mean  you  know  there  is  any 
demand  for  something  better  in  the  way  of  a  tribunal, 
something  easier  ? — Tliat  is  my  experience  gained 
when  I  was  in  practice  myself,  yen.rs  ag-o,  and  what  1 
hear  generally  now.  If  facilities  are  to  be  given  t,) 
the  wage-earning  class,  then  I  think  that  a  coui-t  of 
summary  jurisdiction,  as  I  have  said,  is  quite  competent 
to  deal  with  it. 

8163.  You  draw  a  distinction,  which  is  a  very 
obvious  one,  between  those  who  come  frequently  to  the 
police  court  for  separations  and  such-like,  and  those 
who  are  just  above  that,  who  want  to  get  divorces,  but 
cannot  afiiord  it  ? — Yes. 

8164.  I  think  that  deals  very  largely  with  the  first 
part  of  your  proof.  As  to  the  numbers  of  orders  made, 
what  is  the  total  number  of  orders  you  make  in  your 
court  ?  We  have  the  general  statistics  ? — I  should  like 
to  emphasize  the  point,  because  that  is  a  point  which 
has  been  commented  upon,  the  fact  that  there  are  these 
huge  numbers  of  separations  granted  causing  permanent 
separation.  That  is  not  so.  Instead  of  7,000  (jr  8,000 
mentioned  in  the  report  to  which  you  have  refen'ed. 
and  which  has  been  cominented  on  since,  there  possibly 
would  not  be  more  than  1,700. 

8165.  Out  of  how  many  ?— Out  of  between  7,000 
and  8,000  orders. 

8Hi6,  1,700  would  be  what? — Separations  acted 
upon, 

8167.  Do  you  mean  by  that  acted  upon  per- 
manently?— Yes.  I  may  say,  that  we  exercise  very 
great  discretion  in  these  cases  before  the  summonses 
are  issued.  I  make  a  special  effort  to  get  the  parties 
together,  and  not  to  commence  proceedings  at  all. 
Then  a  large  proportion  of  the  cases  after  the  summons 
is  taken  out  are  settled  before  hearing,  and  the  magis- 
trates and  myself  are  exceedingly  patient,  and  do  all 
we  possibly  can  to  reconcile  the  parties. 

8168.  I  gather  that  the  7,000  are  after  you  have 
issued  the  summons  and  when  orders  are  in  fact  made  ? 
— I  quoted  the  numbar  7,000  from  the  table. 

8169.  Those  are  not  applications  ? — Those  are 
orders  made,  but  which  are  not  in  fact  permanent 
separations,  because  the  parties  come  together  to  the 
extent  I  have  mentioned. 

8170.  About  1,700?— That  would  be  the  outsid*', 
probably. 

8171.  Really  acted  on  ? — Yes. 

8172.  What  happens  to  those  1,7(H.)  that  ai-e  really 
acted  on  ?  Do  they  remain  permanently  separated  ? 
— It  is  impossible  to  say  how  long  they  will  keep 
paying  as  time  goes  on.  The  statistics  I  have  given 
are  in  reference  to  my  own  court.  On  page  5  I  say, 
"  Speaking  for  Newcastle,  I  find  that  during  the  last 
"  8  years  payments  have  been  made  for  maintenance 
"  to  the  court  officsr  in  512  cases."  All  the  money  in 
each  case  is  paid  through  the  court  officer. 

8173.  Those  ai-e  paid  to  the  court  officer  ? — Yes. 
8174    Are  there  others  paid  du-ect  ? — No  :  in  every 

case  we  make  the  money  payable  through  the  court 
officer.  That  enables  one  to  know  exactly  what  has 
been  done. 

8175,  How  many  order.s  were  made  in  the  8 
years  ? — I  could  not  tell  you.  My  point  is  to  show  that 
out  of  512  in  which  there  were  actual  payments  for 
some  period,  there  are  now  only  84  still  paying,  orabcut 
16  per  cent. 

8176.  "  Of  those,  9  have  been  paying  over  8  years, 
'•  2  over  7  years,  4  over  6  years,  3  over  5  years,  9  over 
"  4  years,  14  over  3  years,  5  over  2  years,  and  in  the 
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"  remaining  cases  orders  have  been  made  within  the 
"  last  2  years."  Cannot  you  tell  us  how  many 
maintenance  orders  were  made  of  those  612  ? — No. 

8177.  Can  you  teU  me  whether  any  of  them  were 
separation  orders? — Practically  speaking,  up  to  the 
decision  in  Dodd  v.  Dodd  in  1906  separation  orders 
were  made  in  all  cases. 

8178.  Now  you  discriminate  ? — Tes,  although  I 
think  there  is  a  considerable  amount  of  difficulty  now, 
because  it  seems  to  me  where  an  order  is  made  giving 
the  custody  of  the  children,  if  you  do  not  make  an  order 
for  the  separation  the  husband  can  claim  the  children 
at  any  time  and  go  back  to  the  wife. 

8179.  When  we  read  the  word  "  maintenance,"  that 
would  include  both  ? — Yes. 

8180.  I  have  nothing  to  ask  you  upon  that.  In  the 
cu.ses  in  which  maintenance  only  is  reqiiired  an  order 
for  maintenance  only  is  adequate  ? — You  have  a  diffi- 
culty where  the  custody  of  the  children  is  given  to  the 
wife.  If  there  is  no  separation,  what  is  to  prevent  the 
husband  taking  the  children  ?  In  most  of  these  cases, 
whether  for  desertion  or  maintenance,  there  has  been 
cruelty  to  the  children,  and  I  take  it  the  Act  was 
intended  to  protect  the  children  as  much  as  the  wife. 

8181.  It  does  not  say  so  ? — Is  it  not  a  fair  infer- 
ence, if  you  are  permitted  to  give  the  custody  of  the 
children  to  the  wife,  it  must  be  for  the  children's  sake  ? 

S182.  The  point  was  to  see  that  we  have  the  figures 
applicable  to  both,  and  that  led  me  to  ask  you  the 
question.  I  daresay  it  is  the  case  that  protection  may 
be  absolutely  required  in  some  cases,  and  separation 
wanted ;  in  others  what  is  wanted  is  an  order  for 
maintenance  ? — Yes. 

8183.  And  your  magistrates  discriminate  ? — Yes. 

8184.  Your  figures,  going  on  from  where  we  have 
got  to,  are  perhaps  of  importance.  Will  you  explain 
why? — During  the  year  1909,  177  summonses  were 
issued  for  maintenance.  Of  this  number  in  no  less 
than  54,  or  some  30  per  cent.,  the  parties  never 
appeared,  leaving  123  actual  applications  heard  in  court, 
orders  being  made  in  94  cases.  Out  of  the  94  orders 
made  49  were  for  maintenance  and  45  for  maintenance 
separation  combined. 

S185.  May  we  take  that  as  a  fair  representation  of 
the  desertion  cases  to  cruelty  cases  ? — Yes,  roughly 
.sjjeaking.  I  think  I  give  the  figures  exactly  after- 
wards. Of  these  94  cases,  in  24  cases  only,  or  some 
25  per  cent.,  are  payments  being  made,  reconciliation 
having  apparently  taken  place  in  the  others.  I  have 
described  what  reconciliation  is ;  it  is  not  reconcilia- 
tion iu  the  ordinary  acceptation  of  the  word,  in 
.many  cases.  It  is  the  husband,  perhaps,  forcing 
himself  upon  the  wife. 

8186.  You  take  the  average  of  a  number  of  towns, 
and  come  to  the  conclusion  that  34  per  cent,  of  the 
cases  are  settled  before  hearing,  and  in  at  least  51  per 
cent,  of  those  heard  reconciliation  takes  place. 

{Sir  Lewis  Dibdin.)  May  we  have  the  names  of 
those  towns  ;  I  think  it  is  important  ? 

8187.  {Chairman.)  Yes.  Liverpool,  Cockermouth, 
Bmy,  Newcastle-upon-Tyne,  Manchester,  Matlock. 
Oldham,  Sunderland,  Bridgend,  Birmingham,  Kingstcm- 
on-Thames,  Sheffield,  Bristol,  Boston  and  Scarborough. 
I  have  looked  through  the  statistics  and  cannot  find 
that  you  have  there  the  number  of  cases  in  which  the 
people  have  been  reconciled.  Where  do  you  take  that 
from  ? — Prom  a  return  I  have  from  the  justices'  clerks. 
I  sent  a  circular  oiit  to  the  various  justices'  clerks, 
members  of  the  society,  and  I  have  taken  this  from 
the  returns  I  have  got  from  them. 

8188.  How  do  they  get  the  number  of  reconcilia- 
tions?— "Reconciliation"  may  mean  they  assiime  it 
from  the  fact  of  the  order  not  being  enforced.  That 
is  as  I  take  it. 

8189.  Are  your  figures  based  upon  that  ? — Yes.  I 
have  consulted  the  court  officer,  who  is  in  constant 
touch  -\vith  both  parties,  and,  iu  my  cases,  the  orders 
:ire  not  being  enforced ;  therefore,  I  assume  that  the 
parties  are  reconciled. 

8190.  May  there  not  be  included  in  that  cases  in 
which  the  husband  has  disappeared  ? — Very  few  cases. 

8191.  We  have  been  hearing  that  frequently.  You 
cannot   get  at  the   man  j   he   disappears,   and   moves 


from  place  to  place  ? — Not  in  very  many  cases,  in  my 
experience. 

8192.  However,  we  can  judge  of  the  statistics  if  we 
know  the  basis,  and  the  basis  is  that  you  do  not  find 
the  order  being  enforced  ? — Yes,  and  in  my  case  in 
many  instances  nut  being  taken  up. 

8193.  Have  you  the  form  of  retm'n  sent  by  those 
representatives  ? — It  has  not  been  printed.  I  have 
received  these  in  instalments.     I  could  turn  to  them. 

8194.  I  should  like  very  much  to  see  them,  because 
it  would  probably  give  the  figm-es  for  each  of  those 
places.  Would  you  mind  supplying  them  ? — It  will  be 
a  difficult  matter  to  do  so  at  the  moment. 

8195.  Would  you  tabulate  them,  showing  the  figures 
sent  to  you  from  those  jilaces  ? — Yes,  I  will.  (App.  VI., 
p.  46.) 

8196.  Those  cases  do  not  include  where  the  husband 
has  disappeared.  Do  they  include  where  the  husband 
has  paid  without  pressm-e  ?  "  Enforcing "  means 
warrants.  I  am  not  sure  you  are  not  drawing  an 
iUegitiiuate  inference,  that  because  you  do  not  find 
enforcing  of  the  orders,  therefore  the  parties  are 
reconciled  !■' — As  far  as  I  am  concerned  I  can  tell  that, 
because  they  are  not  enforced  or  taken  up. 

8197.  Supposing  they  are  paying  without  pressure, 
that  is,  without  the  court  being  asked  ? — In  my  case 
the  orders  in  many  instances  have  not  been  taken  from 
my  office.     That  is  the  point. 

8198.  {Sir  Lewis  Dibdin.)  And  the  maintenance 
money  is  always  paid  through  your  office  ? — Yes.  I 
am  bound  to  know  that.  That  is  the  advantage  of 
having  the  money  paid  through  the  court. 

8199.  {Chairman.)  WUl  you  tell  us  about  those 
other  towns  ? — I  cannot  tell  you.  I  can  only  give  you 
the  statement  that  reconciliation  does  take  place. 

8200.  May  I  take  it  you  have  the  figures  of  the 
other  orders  made  and  the  orders  enforced  in  the  other 
towns  ? — I  have  a  statement  in  each  case  showing  what 
takes  place  between  the  taking  out  of  the  summons 
and  the  hearing  and  subsequently. 

8201.  Have  you  one  with  you,  just  to  let  us  see 
what  is  said  ? — The  first  I  take  up  is  Liverpool.  The 
proportion  of  cases  in  which  the  parties  resumed  co- 
habitation before  hearing  is  30  per  cent. ;  after  orders 
have  been  made  by  the  coui-t — that  is.  the  form  in 
which  I  sent  out  the  circular — 50  per  cent.  That  is 
for  Livei-pool. 

8202.  You  cannot  tell  us  how  you  get  at  it .'' — I 
cannot  tell  you  that. 

8203.  {Sir  Lewis  Dibdin.)  The  police  com-t 
missionary  knows  a  good  deal  ? — Undoubtedly.  In 
Liverpool  I  think  they  are  in  the  same  position  as 
I  am,  because  one  of  the  questions  I  asked  was  whether 
it  is  the  practice  to  order  the  maintenance  to  be  paid 
through  the  court,  and  it  is  the  practice  there. 

8204.  {Chairman.)  Would  you  mind  our  having 
the  questions  you  sent,  and  the  returns  you  got,  so 
that  we  shall  be  able  to  judge  ? — With  pleasure :  1 
win  let  you  have  those.     (App.  VI.,  p.  46.) 

8205.  The  next  part  of  your  proof  deals  with 
sepai'ation  in  the  High  Court  ? — Orders  are  made  in 
some  26  per  cent.  That  was  taken  from  the  state- 
ment made  in  the  i-eport  to  which  you  have  referred, 
making  the  comparison  between  the  small  number  of 
cases  of  applications  for  judicial  sepai-ation  and  orders 
made  in  the  High  Court,  comparing  that  with  the  veiy 
large  number  of  applications  and  orders  made  before 
the  magistrates.  I  say  exactly  the  same  reconcihatioii 
which  you  refer  to  as  having  taken  place  there  takes 
place  in  the  cases  coming  before  courts  of  summary 
jurisdiction. 

8206.  In  those  cases  in  which  there  has  been  a 
petition  for  judicial  separalion,  orders  are  made  in 
26  per  cent,  only;  that  leaves  74  per  cent,  to  be  settled 
somehow  ? — Yes.  The  same  principle  applies  to  cases 
coming  before  courts  of  summary  jurisdiction. 

8207.  Do  your  figm-es  show  how  many  of  the  High 
Court  cases  are  not  can-ied  through  ? — I  take  it  from 
the  report  which  has  been  referred  to. 

8208.  I  do  not  think  that  shows  how  many  ai'e 
reconciled  after  order? — No.  The  hearing  iu  coin-ts 
of  summary  jurisdiction  is  speedy ;  in  the  other  case 
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;i  long  time  elapses,  but  the  point  is  that  the  same 
principle  applies  in  both  cases. 

8209.  I  quite  foUow.  It  is  very  interesting  indeed. 
You  are  going  to  give  us  those  tables  ? — Yes.  I  have 
have  given  them  in  my  proof  for  the  year  1909. 

8210.  I  thought  those  were  what  you  had  given  ? — 
For  Newcastle. 

8211.  Out  of  512  cases  ?— Yes,  for  the  last  8  years. 
I  have  already  said  you  may  take  the  last  year,  1909, 
as  typical. 

8212.  That  is  the  one  with  512  cases  ?— No ;  512 
extends  over  the  eight  years. 

8213.  I  beg  your  pardon.  You  are  speaking  of 
1909? — I  have  just  been  giving  1909.  There  were 
177  summonses  issued. 

8214.  Will  you  give  us  what  you  say  about  New- 
castle?— For  the  year  1909,  177  summonses  were 
issued  under  the  Act.  Of  that  number,  54,  or  some 
30  per  cent.,  of  the  parties  never  appeared.  That  left 
123  actual  applications  heard  in  court. 

8216.  We  have  had  those  ? — Yes. 

{Sir  Leu-is  Dibditi.)  Lower  down  in  Newcastle  it 
was  as  high  as  75  per  cent. 

{The  Archbishop  of  York.)  I  want  to  get  on  record, 
because  this  evidence  may  be  reported,  the  reason  why 
you  can  give  your  statistics  so  carefully  in  Newcastle. 

8216.  {Chairman.)  You  stated  that  was  because  it 
was  all  paid  through  the  court  ? — Yes. 

8217.  And  not  direct  to  the  wife  ? — No ;  in  every 
case  through  the  court. 

8218.  The  other  towns  you  are  going  to  give  the 
details  of  ? — 1  will  give  the  details  as  far  as  I  can  of 
those. 

8219.  You  make  some  point  about  the  efEect  of  the 
decision  in  Harriman  v.  Harriman,  which  perhaps  yoii 
will  explain  shorter  than  it  is  in  the  proof  ? — Having 
shown  that  there  are  not  really  the  thousands  of  actual 
permanent  separations,  but  only  possibly  between 
1,700  and  1,800,  I  think  that  number  will  be  less  in 
futm-e  as  the  various  courts  of  summary  jurisdiction 
give  effect  to  the  decisions  in  Dodd  v.  Dodd  and 
Harriman  v.  Harriman,  because  they  do  not  do  it  to 
the  same  extent  in  all  the  courts.  I  think  probably  as 
time  goes  on  the  principles  laid  down  there  will  be 
carried  out  more  fully. 

8220.  I  also  notice  a  point  I  have  passed  over,  that 
you  think  the  statistics  of  7,000  odd  may  be  not  quite 
correct? — I  am  ciertain  they  ax-e  not  coiTCct  in 
themselves. 

8221.  Win  you  tell  us  why  ?— Oei-tainly.  The 
statistics  are  prepared  by  the  police,  and  the  police 
themselves  have  no  means  of  tabulating  these  statistics. 
They  can  only  do  so  accurately  upon  such  information 
as  they  may  obtain  from  the  clerks  to  the  justices.  I 
find  that  in  the  returns  there  are  two  columns  or  two 
returns,  one  showing  the  number  of  applications  made 
altogether  under  the  two  Acts,  and  the  orders  made 
thereon ;  and  in  the  second  part  of  the  table  there  is 
the  number  of  applications  for  sepai'ation  orders,  and 
the  number  of  orders  made  on  those  applications. 
There  is  a  note  attached  to  the  instructions  to  the 
police ;  I  have  the  exact  words  of  it ;  in  connection 
with  separation  orders  in  Part  II.  of  the  table  refeiTed 
to  is  this  note :  "  Including  orders  containing  pro- 
•■  visions  for  wife's  maintenance  included  in  Part  I. 
'■  above."  That  has  certainly  misled  the  police  in 
]nany  cases,  and  they  have  included  in  Part  II.,  which 
should  deal  only  with  applications  for  separations  and 
the  orders  made  thereon,  all  the  applications  under 
the  Act,  and  all  the  orders  made  thereon. 

8222.  {Sir  Lewis  Bihdin.)  Although  they  are  only 
maintenance? — Yes.  I  called  the  attention  of  the 
Home  Office  to  this  point,  and  they  admit  that  is  so, 
and  that  the  figures  are  not  reliable.  I  can  give  you  an 
instance  in  Newcastle. 

8223.  {Chairman.)  Up  to  a  certain  date,  we  were 
told,  they  were  combined  ? — Up  to  1906. 

8224.  We  have  the  figures  for  those  years  ? — Yes. 
1907  was  the  last.  I  have  taken  the  last  year,  1907. 
That  is  one  reason  why  the  police  are  wrong,  because 
they  have  based  their  figures  upon  what  took  place 
before,  and  they  have  not  modified  it  since  there  has 
been  this  difEerenoe.  * 


8225.  I  want  to  see  what  it  leads  to.  The  total 
number  put  down  i.s  too  large  for  sejiaration  mdei-s-' 
—Yes. 

8226.  What  would  you  say  was  the  proper  total 
sum  P — I  cannot  tell  you  that;  it  is  impossible  for  me 
to  get  the  figures,  but  I  can  tell  you  exactly  what  it 
is  in  Newcastle. 

8227.  When  was  it  that  the  differeHce  between 
maintenance  orders  and  separation  orders  first  began  ; 
in  1906  P— In  the  1906  Return.  The  decision  in  Dodd 
V.  Dodd  was  in  1906. 

8228.  The  point  made  by  you  is  that  when  you  say 
7,000  orders  for  a  year,  that  is  not  7,000  separation 
orders,  but  includes  some  that  are  maintenance  orders  ? 
—Yes. 

8229.  Are  you  quite  sure  about  that? — Yes. 

8230.  The  figures  for  1906,  before  the  distinction 
was  made,  are  6,900  ? — Yes. 

8231.  The  figm-es  for  1907  after  the  distinction, 
are  7,100.  I  do  not  see  that  your  conclusion  neces- 
sarily is  correct,  because,  before  the  distinction  was 
made,  it  seems  to  have  been  about  the  same. 

{The  Archbishop  of  YorJc.)  Of  course  they  were  the 
same,  because  the  confusion  was  even  greater  before. 

8232.  {Chairman.)  You  are  quite  right.  They 
include  both,  although  it  was  not  necessary  P — It  was 
not  necessary,  and  should  not  have  been  included. 

8233.  That  is  right.  Can  you  tell  us  what  propor- 
tion of  the  number  of  cases  one  may  estimate  were 
separations  including,  of  course,  maintenance  ? — I  can 
only  tell  by  calling  attention  to  what  was  the  fact  in 
Newcastle. 

8234.  About  half  and  half  ?— No.  In  1907,  that  is 
the  last  year  covered  by  those  returns — in  the  New- 
castle Police  Return  the  number  of  separation  orders 
granted  was  given  as  116,  whereas,  as  a  matter  of  fact, 
there  were  only  116  orders  on  both  grounds. 

8235.  How  many  of  each? — Only  85  were  for 
separation,  85  out  of  116,  the  remaining  31  being  for 
maintenance  only.  Then,  again,  in  1908,  in  Newcastle 
the  total  applications  made  and  orders  granted  thereon, 
total  applications  made  169,  and  128  granted,  and 
they  are  identical  in  both  Parts  I.  and  II.  of  the 
Newcastle  Police  Return. 

8236.  What  is  the  proportion  of  one  to  the  other  ? 
In  that  case  there  were  both  maintenance  and  separa- 
tion ? — 1908  I  am  dealing  with  now.  The  total  number 
of  orders  granted  was  130,  of  which  85  were  for 
separation  and  45  for  mainteance. 

8237.  About  two-thirds,  roughly,  were  separation 
orders  and  one-third  were  maintenance  ? — Yes. 

{Mr.  Brierley.)  In  the  next  year  the  figures  are  rather 
the  other  way  ;  49  maintenance  and  45  separation. 

8238.  {Chairman.)  We  can  take  some  rough  view  of 
this  ? — That  is  my  point. 

8239.  One-third  or  one-haK  of  the  total  figures 
given  might  be  put  down  as  properly  only  for  main- 
tenance ? — I  think  so. 

8240.  I  do  not  know  that  there  is  anything  more  on 
the  separation  orders  ? 

{The  Archbishop  of  York.)  On  page  9  you  say  that 
pi'obably  76  per  cent,  may  be  deducted,  thus  leaving 
not  more  than  some  niunber  of  separated  spouses.  The 
figui-e  is  blank  in  the  proof,  so  that  we  do  not  get  your 
conclusions. 

8241.  {Chairman.)  What  is  the  conclusion  you  ci  ane 
to  as  to  these  figures,  7,158  ? — The  net  result  is  that 
allowing  for  the  eiTors  in  compiling  the  police  statistics 
and  for  the  cases  in  which  the  order  of  the  justices  is 
never  acted  upon,  probably  75  per  cent,  may  be  deducted 
from  the  total  of  7,168  for  the  year  1907,  thus  leaving 
not  more  than  some  1.790.  The  7.158  is  the  figure 
mentioned  in  the  Blue  Book  as  being  separation  orders 
fj;ranted  :  so  that  allowing  for  the  en'ors  I  have  already 
brought  to  your  notice  in  the  preparation  of  the 
statistics,  and  allowing  for  the  number  of  cases  in 
which  the  orders  are  apparently  not  acted  upon,  Itliiak 
you  jnay  deduct  75  per  cent,  from  the  7,158,  ienving 
instead  1,790  cases  of  separated  spouses. 
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><-lil.  That  is  arrived  at  by  taking  ofE  those  which 
are  ne.or  acted  upon  although  made,  and  not  taken 
out  of  the  office,  plus ?— The  errors  in  the  com- 
pilation of  the  statistics. 

8243.  Plus  those  which  are  only  maintenance  as 
distinguished  from  separation  ? — Yes. 

8244.  {Sir  LewU  Dibdin.)  There  is  a  word  or  two 
more :  "  and  this  is  a  dwindling  number  "  ? — Yes,  as 
the  effect  of  Dodd  v.  Dodd  and  Harriman  v.  Harriman 
makes  itseK  more  felt. 

8245.  (Chidrman.)  Will  you  explain  that  last  point 
about  how  Hairiman  v.  Harriman  and  Dodd  v.  Dodd 
affect   the   dwindling.     They   would   not   take    out   a 

summons  for  fear :'— No,  I  meant  the  effect  upon 

the  courts  of  summui'y  jurisdiction.  A.s  they  appre- 
ciate the  principles  of  tliose  decisions,  so  they  will  take 
greater  care  in  not  granting  separation  orders  where  a, 
maintenance  order  would  probably  suffice. 

8246.  I  daresay  you  heard  the  figures  given  by  the 
last  witness,  Avliere  in  1907  no  orders  wm-e  madf  t'oi- 
maintenance  only,  and  only  one  was  taken  in  IHOS,  unil 
in  the  next  year  90  were  for  maintenance  and  only  <i7 
for  maintenance  and  se^jaration  c<3mbineil.  You  nieaji 
that  ? — Yes,  that  is  the  effect. 

S247.  I  do  not  know  that  there  is  anything  more 
on  the  summary  jiu-isdiction  point  you  wish  to  rcft-r 
to.  If  there  is  not  I  will  pass  on  to  the  present  juris- 
diction of  the  coiuity  court  ?-. — The  only  point  is  there 
is  apparently  a  unanimous  concensus  of  opinion  in  the 
JTistices'  clerks  with  whom  I  have  communicated — 
perhaps  that  is  what  you  are  coming  t(  > — that  these 
cases  are  very  well  dealt  with  by  courts  of  summary 
jurisdiction,  and  that  the  court  of  summary  jurisdiction 
is  the  preferable  court. 

8248.  I  thought  I  had  asked  you  that  before. 
Would  you  pass  on  to  the  next  point.  That  is  what 
you  have  just  told  us  ? — Yes. 

S249.  Are  there  any  further  statistics  on  that  page 
which  you  think  will  be  of  use  to  us  ? — If  it  is  sug- 
gested that  these  cases  that  courts  of  summary  juris- 
dii'tion  now  deal  with  should  be  transfeiTcd  to  the 
county  court,  there  is  one  more  point  on  the  question 
of  time  I  should  like  to  call  attention  to,  and  that  is 
this.  We  take  these  cases  and  bastardy  cases  once  a 
week,  every  Thursday,  and  I  find  that  during  last  year 
we  spent  on  these  married  women's  cases  70  hours. 
We  take  all  the  evidence  in  shorthand,  and  we  are 
pretty  quick  in  addition,  so  that  I  think  you  may 
safely  multiply  that  70  by  4  if  those  cases  were  dealt 
with  in  the  county  court  where  a  long-hand-note  is 
slowly  taken.  That  would  make  56  days  of  five  hours 
for  the  county  court  in  Newcastle  to  simply  take  the 
Newcastle  separation  cases.  I  think  that  would  be  a 
burden  too  grievous  for  the  county  coxirt  to  bear. 

8250.  That  is  taking  a  transfer  of  all  this  work  into 
the  county  court  ? — I  am  not  dealing  with  any  question 
of  divorce.  If  it  is  suggested,  as  it  is  suggested,  that 
the  whole  of  this  work  should  be  transferred  to  the 
county  court,  then  it  would  mean  what  I  have  said  if 
the  Newcastle  County  Court  took  the  work  of  my 
court. 

8251.  (Lord  Outliric.)  On  that  page  you  say  the  fees 
ai-e  trifling.  Will  you  give  us  an  idea  of  what  the  fees 
are? — Ss.  6d.  for  a  summons,  and  4,'^.  for  the  order,  but 
in  many  cases,  which  I  think  I  have  mentioned  here,  we 
remit  the  fees. 

8252.  (Chair num..)  You  also  say  that  access  to  the 
justices  is  easy?-— They  sit  every  day. 

8253.  And  for  this  particular  branch  of  work  which 
you  are  now  discussing,  you  think  they  are  a  better 
tribunal  than  the  county  court  ? — Undoubtedly. 

825-1'.  (Sir  Lewis  Bihdiii.)  You  give  some  statistics 
as  to  the  replies  you  have  received ;  it  is  not  only  your 
opinion  ? — No. 

(Chairman.)  I  take  it  generally  there  is  a  unanimous 
opinion  ;   that  is  why  I  did  not  give  the  details. 

8255.  (Sir  Lewis  Dibdin.)  Out  of  160  replies ? 

—That  should  be  189  now  :  I  have  received  many  since 
the  proof  was  prepared.  Out  i  if  189  replies  recei^'ed 
Irom  justices'  clerks  throughout  the  counti-y,  I  find  that 
22  only  arc  in  favour  of  the  proposal  to  transfer  the 


present    jurisdiction   of    the    justices   to    the    county 
court. 

8256.  (Chairman.)  And  they  emanate  from  small 
petty  sessions  ? — Yes,  in  nearly  every  instance,  and  are 
of  no  great  importance. 

8257.  With  regard  to  the  statistics  which  you  have 
given  at  the  foot  of  the  page,  what  are  they  directed  to ." 
— You  have  had  those. 

8258.  Might  I  recapitulate  them,  because  I  am  not 
sure  you  divided  them.  Summonses  issued,  177 : 
applications  heard  in  court,  123 ;  orders  made,  94.  in  49  of 
which  maintenance  only  was  granted  and  in  45  separa- 
tion and  maintenance  combined.  The  grounds  upon 
which  the  orders  were  made  were  :  desertion,  44  ;  cmelty, 
32  ;  neglect.  11 ;  habitual  diunkenness,  2  ;  aggravated 
assault,  5.  One  order  was  discharged  on  the  ground 
of  adultery.  Those  are  the  particulars  for  1909  ? — Yes. 
Then  I  have  taken  some  particular  statistics  since  the 
1st  October  last,  which  I  think  are  of  some  iaterest. 
Since  the  1st  October  last  up  till  the  end  of  the  year 
51  summonses  were  granted  under  the  Act;  in  20  of 
these  the  applications  were  withdra^\^l,  or  the  parties 
did  not  appear,  and  two  cases  were  dismissed,  leaving 
2!)  orders  made. 

825!).  1  77  were  up  tn  October  P — No,  the  177  would 
incluile  these,  but  I  have  gone  more  into  detail  in  these. 
The  average  age  of  the  wives  in  the  51  cases  was  33. 
and  the  husbands  'Mi.  The  average  duration  of  their 
married  life  was  11  years,  ranging  from  1  to  42  years : 
19  were  man-iedup  to  5  years,  6  between  5  and  10  years, 
13  between  10  and  15  years,  and  13  more  than  15  years, 
making  51. 

8260.  In  addition  to  these  cases,  you  have  applica- 
tions in  which  the  justices,  under  your  advice,  do  not 
think  there  is  sufficient  ground  for  granting  them  ? — 
Yes,  and  cases  in  which  I  have  seen  the  parties  myself. 

8261.  And  you  also  take  a  good  deal  of  trouble  to 
get  the  parties  together,  and  the  missionar-ies  help  them  ? 
— Yes.  I  might  call  attention  to  this.  I  find  in  1894 
and  1895.  which  are  the  two  years  immediately  preceding 
the  coming  into  force  of  the  1895  Act,  we  made  in 
1894  74  orders,  and  in  1895,  93.  I  cannot  tell  you 
how  they  were  made  up,  but  now,  with  an  increase  of 
population  and  the  additional  gi-ounds,  the  orders  we 
make  are  not  many  more. 

8262.  You  have  acted  upon  the  separation  of  the 
two  kinds,  separation  and  maintenance  ? — As  far  as 
possible,  and,  I  think,  have  used  very  good  discretion. 

8263.  The  next  point  is  one  of  generalisation  from 
all  the  statistics  ? — That  is  S(5. 

8264.  I  daresay  that  will  be  very  useful.  You  go  on  to 
say  :  "  Though  it  is  difficult  to  form  an  accurate  estimate, 
"  I  should  say,  judging  from  the  replies  I  have  received 
"  from  justices'  clerks  throughout  the  coimtry,  that 
•  ■  orders  are  granted  on  the  various  grormds  in  the  f  ollow- 
"  ing  proportions  :  desertion,  10 ;  persistent  cruelty 
"  45  ;  neglect,  5  ;  haliitual  drunkenness,  4  ;  aggravated 
"  assault,  6."  Does  that  tally  more  or  less  with  your 
own  experience  ? — Yes. 

8265.  Then  you  continue  :  •■  In  the  great  majority 
"  of  cases  I  find  it  is  the  practice  to  order  the  mainten- 
'■  ance  allowance  to  be  paid  direct  to  the  wife."  lu 
your  case,  you  pay  through  the  office  ? — Yes,  with 
excellent  results. 

826ti.  It  is  much  better  in  the  interest  of  the  wife 
and  children.  Do  you  do  that  in  bastardy  cases? — We 
have  no  power,  but  I  gave  evidence  before  the  Committee 
sitting  on  the  Bastardy  Laws,  and  one  of  my  recommen- 
dations, which  has  been  adopted,  was  that  there  should 
be  a  similar  power  there.  I  think  it  would  be  a  useful 
thing.  That  is  one  of  the  recommendations  of  the 
Committee. 

8267.  Your  experience  of  the  Acts  as  worked  in  New- 
castle is  that  they  work  smoothly  and  satisfactorily,  and 
that  they  are  absolutely  necessary  for  the  protection  of 
the  women  and  children,  and  that  any  change  whiili 
would  materially  lessen  the  celerity  and  cheapness  which 
characterise  their  administration  would  tend  to  dejirive 
them  of  their  efficiency  and  defeat  their  object,  and 
you  think  that  the  power  should  remain  the  same? — 
Yes. 

82(i8.  Wovild  you  ijot  increase  the  discretii.m  of  the 
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magistrates  by  allowing  them  to  make  separation 
orders  temporarily  as  well  as  permanently  P — I  have 
not  the  slightest  objection  to  that,  because,  in  the  great 
majority  of  cases,  that  is  really  what  happens.     There 


are  practically  few  permanent  separations ;  there  are 
certainly  not  more  than  about  25  per  cent.,  and  I  see  no 
objection  to  their  having  that  discretion ;  in  fact,  I 
should  rather  welcome  it. 


Adjourned. 


Winchester  House,  St.  James's  Square,  London,  S.W. 
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Wednesday,  16th  March  1910. 


The  Right  Hon.  LORD  GORELL  {Chairman). 


His  Grace  The  Lord  Archbishop  of  Tobk. 

The  Lady  Frances  Balfotje. 

The  Right  Hon.  Thomas  Burt,  M.P. 

The  Hon.  Lord  Guthrie. 

Sir  Lewis  T.  Dibdin,  D.C.L. 

Sir  George  White,  M.P. 


His  Honour  Judge  Tindal  Atkinson. 
Mrs.  H.  J.  Tennant. 
Edgar  Brierley,  Esq. 
J.  A.  Spender  Esq. 
The  Hon.  Henry  Gorell  Barnes  {Secretary). 


Sir  Francis  Piggott  called  and  examined. 


8269.  {Chairman.)  Ton  are  the  chief  justice  of  Hong 
Kong,  and  you  have  expressed  a  desire  to  bring  the 
attention  of  the  Commissioners  to  a  point  connected 
with  domicile  which  has  been  brought  to  your  atten- 
tion, and  you  have  been  good  enough  to  prepare  a 
memorandum  on  the  subject  which  you  submit  for  our 
consideration  ? — Yes. 

8270.  Would  you  kindly  state  the  point  you  wish 
to  bring  before  us,  and  any  observation  you  have  to 
make  upon  it,  so  that  we  may  be  enlightened  sufficiently 
to  understand  the  memorandum? — The  first  point  I 
want  to  draw  attention  to  is  the  jurisdiction  over 
co-respondents  abroad.  It  is  that  question  which  arose 
in  my  court  and  it  leads  inevitably  to  the  question  of 
domicil.  The  facts  are  very  short.  The  petitioner 
was  a  master  mariner  who  lived  in  Hong  Kong  :  he 
was  up  and  down  the  China  coast  for  voyages  of  about 
a  month  at  a  time.     His  home  was  in  Hong  Kong. 

8271.  His  domicile,  you  mean  ? — His  matrimonial 
home  was  in  Hong  Kong :  his  domicil  was  Scotch. 
After  one  of  his  voyages  he  found  it  necessary  to  start 
proceedings  in  divorce.  The  court  of  Hong  Kong  has 
no  matrimonial  jurisdiction,  but  that  really  is  irrelevant 
because  his  domicil  was  in  Scotland,  and  he  was 
obliged,  imder  what  is  generally  understood  to  be  the 
law,  to  go  to  the  court  of  his  domicil  and  there  present 
his  petition  for  divorce.  AH  the  alleged  acts  of  adultery, 
which  covered  four  or  five  years,  occurred  in  Hong 
Kong  and  Macao.  There  had  to  be  evidence  taken 
on  commission,  which  was  very  long. 

8272.  And  a  suit  instituted  in  Scotland  ? — Yes. 
The  evidence  was  very  voluminous.  But  the  Scotch 
court  held  that  they  could  not  cite  the  co-respondent, 
who  was  an  Englishman  in  Hong  Kong.  The  result 
was  that  they  found  the  adultery  proved,  and  gave  the 
husband  a  decree  for  divorce.  The  next  step  was  an 
action  for  crim.  con.  in  Hong  Kong.  The  whole  of 
the  evidence  had  to  be  gone  over  again,  because  the 
defendant  was  not  a  party  to  the  Scotch  proceedings. 
It  was  a  very  long  trial,  about  five  days,  and  the  jury 
found  the  adultery  proved  and  gave  the  plaintiff 
damages,  but  as  a  matter  of  fact  he  could  not  recover 
all  the  expenses  he  had  incurred. 

8273.  Why  not?— I  did  not  intend  to  introduce 
this  point,  as  it  is  technical ;  but  I  doubt  very  much 
whether  he  could  in  law  have  recovered  the  whole  of 
his  Scotch  costs.  The  result,  in  fact,  was  a  very  heavy 
loss,  and  he  found  himself  in  the  bankruptcy  court, 
so  that  the  result  of  the  wife's  infidelity  was  his  owii 
bankruptcy.  That  is  the  outline  of  the  case,  and  it 
raises   three   points   I   desire   to   submit  for  the  con- 
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sideration  of  the  Commission.  First,  whether  the 
court  which  has  jurisdiction  in  divorce  should  not  also 
have  juiisdiction  against  the  co-respondent.  Under 
section  33  of  the  Divorce  Act,  1857 - 

8274.  In  England  ?— In  England— the  right  of  the 
court  to  give  damages  against  a  co-respondent  is 
governed  by  the  same  principles  as  the  old  action  for 
crim.  con.  Therefore,  so  far  as  I  can  follow  the 
decisions — ^it  has  not  been  argued  very  much — the  right 
of  the  court  to  give  damages  against  a  co-respondent 
is  governed  by  the  same  principles  as  an  ordinary 
common  law  action,  and  therefore  where  the  defendant 
is  not  resident,  or  unless  he  is  domiciled  or  usually 
resident  within  the  jm-isdiction  of  the  court,  there  is 
no  jurisdiction. 

8275.  He  is  subject  to  the  jurisdiction  of  the  court 
he  is  sued  in  :  nobody  can  get  over  that  ? — My  sugges- 
tion is  that  the  court  which  has  jurisdiction  in  the 
question  of  adultery  should  have  jurisdiction  over  both 
parties  to  it. 

8276.  The  co-respondent,  too  ? — Yes. 

8277.  How  can  you  give  a  court  whose  jurisdiction 
is  in  a  certain  island  a  jurisdiction  over  persons  who 
have  never  been  in  the  island  and  owe  no  allegiance  to 
it  ? — That  raises,  of  course,  the  whole  question  of  juris- 
diction, but  that  is  my  suggestion.* 

8278.  That  is  the  first  point.  What  is  the  second  ? 
— The  second  point  is — it  is  a  small  but  not  an  unim- 
portant one — that  the  abolition  of  the  action  for  crim. 
con.  by  section  59  leaves  these  two  points  open : — an 
action  in  a  colony  for  crim.  con.  committed  in  England, 
and  an  action  in  England  for  crim.  con.  committed 
abroad.     Those  points  are  open ;  and  as  a  matter  of 

*  The  result  of  the  present  system  may  be  disastrous  ;  for 
it  by  no  means  follows  that  the  court  which  tries  the  divorce 
petition  may  come  to  the  same  conclusion  oq  the  question  of 
adultery  as  ihe  court  which  tries  the  action  for  crim.  con. 
In  the  case  tried  before  me  the  Scotch  Court  found  adultery 
committed,  I  thinlc  1  am  right  in  saying,  by  the  defendant  and 
not  by  a  person  unknown  :  it  was  quite  possible  that  the 
Hong  Kong  jury  might  have  come  to  a  different  conclusion. 
Or,  seeing  that  the  defendant  could  not  be  made  a  party  to 
the  Scotch  proceedings,  if  the  Scotch  Court  had  found  that 
the  adultery  alleged  was  not  committed,  the  husband  vrould 
not  have  bee  a  precluded  from  bringing  the  action  for  crim. 
con.  in  Hong  Kong,  with  or  without  fresh  evidence,  and  the 
jury  might  have  found  that  it  was  committed.  Of  course 
the  question  of  jurisdiction  is  a  troublesome  one.  But  the 
co-respondent  abroad  may  well  be  said  to  be  a  "  necessary  and 
proper  party  ■'  to  the  divorce  suit,  and  the  decisions  under 
Order  XI.,  rule  1  (i)  do,  I  thinli,  warrant  the  extension  of 
jurisdiction  which  I  have  suggested. 
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fact  the  case  tried  before  me  was  an  action  for  orim. 
con.,  in  spite  of  the  divorce  proceedings  in  Scotland. 

8279.  Have  you  any  remedy  to  suggest? — My  own 
view  is  that  section  69  applies  only  to  those  actions  for 
which  the  alternative  remedy  is  given ;  and  that  this 
should  be  made  clear. 

8280.  I  am  not  sure  that  I  follow  you?— Certain 
actions  for  crim.  con.  are  abolished. 

8281.  English  actions  ?— Yes,  and  the  right  is  given 
to  the  coui-t  to  award  damages  against  the  co- 
respondent. 

8282.  In  an  English  suit  ?— Yes,  but  there  is  nothing 
said  as  to  vhere  the  act  is  committed,  where  the  criminal 
conversatioa  is  committed,  and  therefore  it  leaves  the 
point  very  vague. 

8283.  A.S  to  whether  it  must  be  in  this  country  or 
not  ? — Yes. 

8284.  I  foUow.  Might  I  say  on  that  point  that  I 
do  not  thmk  there  is  any  doubt  that  a  suit  for  divorce 
instituted  in  this  country  against  a  respondent  and 
co-respondent  over  whom  the  court  had  jui-isdiction, 
would  be  decided  wherever  the  act  was  committed.  I 
do  not  think  there  is  much  difficulty  about  that  ? — I 
do  not  think  there  can  be ;  but  there  is  this  difficulty, 
that  the  action  for  crim.  con.,  which  is  abolished  in 
so  many  words,  might  be  brought  in  England  for 
criminal  conversation  committed  in  Germany,  inde- 
pendent of  divorce  pxjoceedings.    That  is  the  difficulty. 

8285.  What  is  the  third  point  ?— The  third  point  is 
this  :  The  result  of  the  doctrine  of  domicil  is  that  the 
wife  must  foUow  her  husband  to  the  courts  of  his 
domicil. 

8286.  Might  I  pause  there  for  a  moment  ?  We  get 
over  that  in  England  without  any  difficulty,  by  saying 
if  the  husband  deserts  his  wife  and  goes  to  a  foreign 
country  we  treat  him  as  still  domiciled  in  England  for 
the  purposes  of  the  suit  ? — That  is  so,  but  the  doctrine 
is  not  quite  so  broad  as  it  is  in  America.  I  remember 
the  decision  in  which  it  was  laid  down.  But  the 
doctrine  has  not  quite  taken  a  complete  form.  The 
point  I  wish  to  draw  attention  to  is  this  :  that  in  any 
circumstances  the  suit,  whether  a  suit  by  the  wife  or 
by  the  husband,  must  be  brought  in  the  court  of  the 
domicil,  and  in  the  Colonies  there  are  a  very  large 
proportion  of  the  population  who  cannot  acquire  a 
domicH  at  all.  There  is  always  the  desire  to  return 
home  to  England  after  the  contemplated  fortune  is 
amassed,  and  a  very  large  percentage  of  people  never 
acquire  a  domicil  at  all.  The  result  is ,  such  a  case  as 
occurred  in  the  proceedings  to  which  I  have  referred. 
1  would  suggest  this,  that  it  might  be  possible — the 
question  is  the  same  as  arose  in  the  Le  Mesurier 
case 

,  8287.  That  was  in  Ceylon  ? — The  court  there  had 
matrimonial  jurisdiction,  but  it  was  held  it  had  no 
jurisdiction  in  divorce. 

8288.  Because  there  was  no  domicile  P — Yes.  1  may 
say  these  are  entirely  my  own  views ;  the  Secretary 
of  State  has  no  objection  to  my  expressing  them,  as 
such. 

8289.  What  is  the  remedy  ?  You  are  dealing  with 
the  case  of  two  people  who  are  for  many  years  in  the 
colony,  but  whose  domicil  remains  in  this  country, 
which  is  very  common  with  English  people? — Very 
common  indeed,  I  would  suggest  that  the  court  of  the 
matrimonial  home  should  be  allowed  to  take  the 
evidence  and  to  treat  it  as  if  it  was  an  action  for 
judicial  separation.  In  Armytage's  case  the  juris- 
diction of  the  mati'imouial  home  was  maintained  in 
judicial  separation.  I  would  suggest  that  the  whole  of 
the  evidence  and  the  whole  of  the  case  should  be  tried 
in  the  colonial  court  as  if  it  was  a  case  for  judicial 
separation,  and  then  that  the  petitioner  should  have 
a  right  to  move  the  record  up  to  the  Divorce  Court  in 
England,  and  the  Divorce  Court  should  have  power 
to  pronounce  a  decree  if  it  thought  fit. 

8290.  It  seems  a  very  valuable  suggestion  ? — It 
would  not  be  by  way  of  appeal ;  the  petitioner  would 
take  the  record  bodily. 

8291.  it  amounts  to  this  :  Try  the  case  where  the 
parties  are,  and  leave  the  decision  to  be  formally  pro- 
nounced by  the  court  of  the  domicile  if  satisfied  that 
the   case   had    been  properly  dealt  with  ? — Not   quite 


that ;  it  would  not  be  by  way  of  appeal ;  it  would  be 
something  more  than  evidence  on  commission ;  it  would 
be  a  decision  of  a  competent  court  on  the  facts,  on 
which  the  Divorce  Court  would  pronounce  a  decree 
for  divorce,  if  it  thought  it  was  a  case  in  which  divorce 
should  be  granted.* 

8292.  Those  are  the  points  you  wished  to  bring 
before  us  ? — The  principal  point  on  which  I  desire  to 
lay  material  before  the  Commission  is  the  necessity 
for  adopting  the  national  law  as  the  basis  for  divorce 
jurisdiction,  instead  of  the  law  of  the  domicil  or  the 
law  of  the  place  of  celebration.  The  question  is  highly 
technical,  and  I  have  prepared  a  memorandum  on  the 
subject,  whicji  the  Chairman  allows  me  to  put  in  with- 
out reading.  I  have  added  a  resume  of  the  history  of 
the  rise  of  domicil  as  the  basis  of  jurisdiction,  which 
I  think  may  be  useful.  A  very  careful  examination  of 
the  subject  has  led  me  to  the  conclusion  that  the 
adoption  of  domicil  and  the  ignoring  of  the  national 
law  as  the  test  of  jurisdiction  is  responsible  for  aU  the 
hard  cases  which  have  arisen  in  the  case  of  mixed 
marriages.  Iti  my  memorandum  I  have  as  strongly  as 
possible  advocated  the  adoption  of  the  national  law, 
because  I  believe  it  is  almost  entirely  due  to  our 
doctrine  of  domicil  that  the  solecism  continues  that  a 
man  and  woman  may  be  married  in  one  country  and 
their  children  legitimate,  and  unmarried  and  their 
children  bastards  in  another.  Such  a  thing  I  submit 
to  the  Commission  should .  be  impossible  when  that 
other  country  is  the  one  to  which  they  owe  allegiance. 

8293.  Is  yotu-  suggestion  that  the  nationality  of  the 
husband  should  be  the  test .'' — Yes. 

8294.  Because  the  marriage  lawfully  comes  of  his 
nation  ? — ^Yes.  I  have  dealt  with  the  question  of  the 
mixed  man-iages  where  the  parties  to  the  marriage  are 
of  two  nationalities.  Of  course  that  is  only  a  branch 
of  a  large  subject ;  my  suggestion  broadly  is  that  the 
national  law  should  govern  all  questions  relating  to 
maiTia^-e  and  divorce. 

8295.  There  are  difficulties  about  it  ? — Yes. 

8296.  You  may  have  people  who  have  made  their 
permanent  home  in  this  country,  who  still  retain,  Uke 
many  Americans,  their  nationality  ? — Yes. 

8297.  You  would  send  them  over  to  America  to  get 
their  decree  ? — The  question  of  the  exclusive  juris- 
diction of  the  coirrt  of  the  domicil  or  the  national 
coui-t  is  another  matter. 

8298.  You  mean  the  national  court  should  also 
have  jurisdiction  ? — Yes ;  I  think  the  question  of  juris- 
diction should  be  separated  from  the  question  of  the 
law  applicable. 

8299.  Do  you  mean  both  the  courts  of  the  domicile 
and  the  courts  of  the  nationality  shall  have  control  ? — 
Not  the  court  of  the  domicil ;  the  court  of  the 
matrimonial  home. 

8300.  It  is  an  interesting  discussion.  The  difficulty 
is  you  get  many  cases,  I  know  many,  where,  for  instance, 
an  American  and  his  wife  have  made  England  a  per- 
manent home,  but  they  have  not  abandoned  their 
nationality ;  they  have  not  become  naturalised.  Sup- 
pose a  dispute  arose  which  i-esulted  in  a  divorce  case, 
according  to  your  suggestion  they  would  have  to  go  to 
America  to  get  their  case  decided  ? — I  have  emphasised 
this  point,  that  the  question  has  never  been  yet  satis- 
factorily explained  why  the  court  of  the  domicil  has 
exclusive  jmisdiction.  It  differs  from  the  law  of 
succession,  where  the  court  which  has  jurisdiction  over 
the  property  has  jurisdiction  in  the  matter  of  the 
succession,  administering  the  law  of  thie  domicil. 

8301.  That  does  not  meet  the  difficulty  I  have  just 
put,  does  it  ? — I  have  dealt  with  a  great  many  branches 
of  the  subject. 

8302.  I  am  sure  your  memorandum  will  be  most 
interesting,  but  how  would  you  answer  the  point  I 
just  put  to  you? — I  think  the  courts  should  have 
jurisdiction,  the  court  of  the  matrimonial  home,  but 
that  the  national  law  should  be  administered. 


*  The  finding  of  the  court  would  of  course  bind  both 
parties  ;  so  that  if  the  colonial  court  found  the  grounds  of 
divorce  alleged  in  the  petition  not  proved,  the  lespondent 
would  be  entitled  to  plead  that  judgment  in  subsequent 
proceedings  for  the  same  cause. 
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8303.  The  national  law — I  beg  your  pardon ;  you 
did  not  mean  the  courts  of  the  nationality  indepen- 
dently of  the  question  of  domicile  should  hare  juris- 
diction ? — No. 

8304.  But  that  the  courts  of  domicile  should  apply 
the  national  law  ? — Yes ;  it  is  substitution  of  the 
national  law  for  the  law  of  the  domicil. 

8305.  I  have  no  doubt  you  have  discussed  it  fully 
in  your  memorandum.  I  am  not  sure  whether  we 
shall  have  to  inquire  into  that,  but  I  understand  you 
were  sailing  for  Hong  Kong,  and  I  thought  you  might 
present  such  views  as  you  have  to  the  Commission. 

8306.  {Lord  Guthrie.)  I  want  to  ask  you  two 
questions.  In  regard  to  that  case  where  the  domicile 
of  the  husband  was  in  Scotland,  had  the  co-respondent 
been  served  with  a  copy  of  the  summons  ? — The  Scotch 
Court  had  no  power  to  do  so. 

8307.  In  Scotland  what  we  do  is,  we  order  an 
intimation  to  the  co-respondent,  not  that  we  could 
■force  hiin  to  appear,  but  to  give  him  an  opportunity. 
Do  you'  know  whether  he  had  an  opportunity  in  that 
case  ? — The  Scotch  proceedings  did  not  come  before 
me.  I  had  carefully  to  abstain  from  looking  into 
them,  but  I  could  give  the  name  of  the  case,  and  the 
actual  proceedings  could  be  seen. 

8308.  The  other  question  was  this.  "With  regard 
to  what  you  said  as  to  the  court  of  the  matrimonial 
domicile  taking  evidence  and  preparing  the  case  for 
decision  by  the  court  of  home  domicile,  do  you  limit 
that  to  British  possessions  ? — I  am  obliged  to. 

8309.  The  Chairman  put  a  question  as  to  the  pro- 
ceedings being  carried  out  in  the  United  States  ? — My 
point  is  this.  A  very  great  hardship  arises  in  con- 
sequence of  the  doctrine  of  the  exclusive  jurisdiction 
of  the  court  of  the  domicil,  but  in  the  case  of  the 
Colonies  there  does  seem  to  me  a  way  out  of  it ;  it 
would  be  a  great  relief  to  people  living  in  the  Colonies. 

8310.  Would  it  also  have  the  advantage — ^we  find  a 
great  difficulty  in  Scotland,  and  I  have  no  doxibt  it  is 
so  in  England — that  when  you  send  abroad  to  the 
Colonies  to  take  evidence,  in  the  first  place,  it  has  to 
be  done  on  what  we  call  iaten-ogatories,  a  very 
unsatisfactory  proceeding;  in  the  second  place,  it  is 
iihmensely  costly,  and  prevents  many  divorces  being 
gone  on  with ;  and  in  the  third  place,  you  have  to 
appoint  the  town  clerk  of  some  colonial  possession, 
somebody  you  know  nothing  about.  All  these  objec- 
tions would  be  obviated  ? — They  would .  My  suggestion 
is  that  the  colonial  com-t  should  give  the  decision  on 
the  facts  which  very  probably  occurred  in  the  Colony. 

Statement  of  the  Witness. 

i.  The  oral  evidence  which  I  have  given  brings  me 
to  the  important  question  of  jurisdiction  in  divorce,  and 
I  desire  to  call  the  attention  of  the  Commission  to  the 
necessity  of  substituting  nationality  as  the  test  oi 
jurisdiction  in  lieu  of  domicil,  the  national  law  in  lieu 
of  the  law  of  domicil  as  the  law  governing  the  subject. 

I  quite  understand  that  there  should  be  expressions 
of  astonishment  that  any  one  should  be  so  bold  as  to 
attack  a  principle  which  is  so  deeply  embedded  in  the 
English  system,  but  I  make  the  suggestion  very 
seriously,  and  after  a  prolonged  study  of  the  question. 

Yery  briefly  stated,  the  conclusion  I  have  come  to 
is  this  :  that  the  view  to  which  innumerable  judges  of 
greatest  eminence  adhere,  e.g.,  Lord  Selbome  in  Treke 
V.  Carbery,  that  domicil  has  been  adopted  by  the 
JEnglish  law  (in  the  instance,  in  succession),  in  deference 
to  the  laws  of  the  civiHsed  world,  is  a  mistaken  notion  ; 
because,  so  far  as  I  can  see,  no  continental  country 
has  anything  approaching,  or  even  resembling  our  idea 
of  domicil;  and  moreover,  that  neither  their  courts 
nor  their  lawyers  understand  what  we  mean  by  it.  I 
exclude,  of  course,  the  United  States,  whose  laws  are 
practically  the  same  as  ours,  at  least  in  those  States 
where  the  English  common  law  prevails. 

II.  Now,  so  far  as  this  Commission  is  concerned, 
there  are  two  ways  of  approaching  the  subject  :— 

(i)  either  to  express  an  opinion  on  the  broad 
question,  and  (should  the  Commissioners 
agree  with  me)  to  base  the  recommendation 
that  the  national  law  should  be  substituted 


for  the  law  of  domicil  in  all  questions  now 
decided  by  the  law  of  the  domicil ;  or, 
(ii)  to  pass  by  the  general  question,  as  one  too 
broad  in  its  nature  to  be  dealt  with  by  the 
Commission,  because  it  affects  so  many  other 
subjects  ;  but  to  make  a  special  recommenda- 
tion as  to  divorce  to  the  same  effect,  on  the 
ground  that  the  questions  involved  in  matri- 
monial affairs  are  properly  to  be  dealt  with 
by  the  national  law,  and  that  they  ought  to 
be  withdrawn  from  the  influence  of  the  law 
of  the  domicil. 

1  think  I  may  assume  that  should  the  Com- 
missioners agree  with  me,  they  are  not  likely  to  go 
beyond  the  second  suggestion.  But  I  propose  to  indi- 
cate, in  briefest  outline,  the  facts  on  which  I  rely  in 
support  of  the  conclusion  I  have  come  to  ;  because  it  is 
inevitable  that  some  members  may,  if  I  may  use  the 
expression,  be  haunted  by  the  traditions  of  the  schools 
and  courts,  and  may  feel  that  they  would  be  touching 
the  sacred  ark  of  the  law  of  domicil  by  introducing  an 
exception  to  its  omnipotent  sway,  even  though  they 
felt  that  after  all  the  national  law  is  the  proper  test  in 
matrimonial  matters.  If,  therefore,  I  do  no  more  than 
instil  a  doubt  in  their  minds  as  to  the  soundness  of  the 
theory,  it  will,  I  think,  be  sufficient  for  my  purpose ; 
and  if  I  can  satisfy  them  that  the  national- law  is  more 
appropriate  than  the  law  of  the  domicil  for  deciding 
matrimonial  questions,  they  will  feel  themselves  more 
free  to  make  the  necessary  recommendations. 
Obviously  I  can  only  give  the  argument  in  outline ;  to 
do  more  would  involve  the  ■  reading  of  many  hundred 
pages  which  I  have  written  on  the  subject.*  I  can 
hardly  even  invite  the  Commissioners  to  read  them. 
But  I  will  ask  them  to  accept  the  facts  on  which  I 
rely  aS  ascertained,  and  to  believe  that  they  are  not 
invented  for  the  sake  of  a  theory,  but  that  the  con- 
clusion has  been  built  up  on  them  after  they  were 
ascertained.  In  the  course  of  my  remarks  I  must 
refer  to  decided  cases  ;  but  of  course,  I  do  not  invite 
the  Commission  to  constitute  itself  into  a  court  of 
appeal,  or  even  to  express  an  opinion  on  those  decisions  ; 
I  believe  that  a  recommendation  can  be  made  which 
would  not  necessitate  any  such  expression  of  opinion. 

III.  Eirst. — The  idea  that  domicil  is  recognised  as  a 
general  pruiciple,  and  that  the  law  of  the  domicil  is 
enforced  as  we  enforce  it,  generally  by  civilised  States, 
is  a  profound  mistake.  As  I  said  just  now,  I  exclude 
the  United  States,  for  their  law  as  to  domicil  is  prac- 
tically the  same  as  ours.  Yet  even  there  it  must  be 
noted  that  in  one  important  particular  there  is  a 
divergence :  the  power  of  the  wife  in  certain  cases  to 
acquire  a  domicil  sepai-ate  from  that  of  her  husband. 

Scotland,  too,  I  exclude ;  for  there  also  the  law  of 
domicil  has  grown  up  side  by  side  with  its  growth  in 
English  law,  and  for  practical  purposes  may  be  taken 
as  the  same  as  ours.  I  confine  myseK  to  .continental 
laws.  And  here  also,  I  should  say,  that  the  definite 
information  which  I  have  is  limited  to  the  codes  of 
France  and  Germany  ;  in  the  case  of  Italy,  it  is  only  a 
strong  belief;  in  the  case  of  other  coiintries  it  is  a 
belief  which  is,  I  think,  wall  founded.  But  this,  I  think, 
must  be  admitted,  that  if  two  such  nations  as  France 
and  Germany  disagree  with  oui-  doctrine,  are  shown  to 
be  in  complete  disaccord  with  it,  the  much-talked  of 
consensus  of  opinion  would  be  non-existent ;  the  state- 
ment that  it  is  a  doctrine  to  which  all  civilised  nations 
adhere  would  be  shown  to  rest  on  inaccurate  information, 
and  must  therefore  fall  to  the  ground.  But  I  would 
have  you  remember  through  how  wide  an  area,  the 
influence  of  the  French  Cede  is  spread.  It  is  of  course 
in  force  in  the  many  tributary  countries  which  owe 
allegiance  to  France  :  it  has  been  preserved  in  four  of 
our  own  Colonies,  and  in  some  of  the  States  of  the 
American  Union.  Until  very  recently  the  laws  of  the 
German  States  which  bordered  on  the  Rhine  were  based 
on  it.  Its  influence  has  been  felt  in  the  codes  of  many 
South  American  Republics. .  I  hesitate  to  assert  more  ; 
but  I  think  it  is  accurate  to  say  that  this  influence  has 
also  been  felt  in  some  European  countries.     So  far  as 
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the  new  German  Code  is  concerned,  it  is  one  of  the 
last  words  of  scientific  law-making. 

I  want,  before  proceeding  further,  to  draw  attention 
to  two  statements  made  in  well-known  cases  which 
hare  a  great  bearing  on  what  I  am  about  to  say.  Lord 
Wensleydale  in  Bremer  v.  Freeman,  criticising  the 
evidence  of  French  lawyers,  which  had  been  given  in  a 
case  of  succession  on  the  questions  of  domicil  which  had 
been  put  to  them,  said  :  "  It  is  to  be  remarked,  speak- 
"  ing  with  aU  respect  to  these  gentlemen,  that  the  rale 
"  of  international  law  which  all  English  lawyers  con- 
"  sider  as  now  firmly  established,  namely,  that  the 
"  form  and  solemnities  of  the  testament  must  be 
"  governed  by  the  law  of  the  domicile  of  the  deceased, 
"  does  not  appear  to  be  recognised,  or  at  least  borne 
'■  in  mind  by  any  one  of  them  "  ;  this,  I  think,  for  a 
very  sufficient  reason  which  will  presently  appear.  And 
in  a  recent  case,  re  Martin,  the  present  Lord  Lindley 
dwelt  throughout  his  judgment  on  the  fact  that  there 
was  a  fundamental  difference  between  the  English  law 
of  domicil  and  the  French  law  of  domicile,  and  used 
these  expressions  to  emphasise  it  -.  "  domicil  (in  the 
"  English  sense)  "  and  "  domicil  (in  the  French  sense)." 
I  might  almost  say  that  this  is  sufficient  to  sub- 
stantiate my  point.  But  the  evidence  I  shall  now 
adduce  is  far  more  cogent  than  mere  inference. 

IV.  This  is  in  brief  the  French  law  of  domicile. 

There  is  no  reference  in  the  codes  to  a  domicile  of 
origin.  The  domicile  of  a  Frenchman  is  the  place  where 
he  has  his  permanent  establishment.  It  is  in  a  town, 
even  in  a  street,  and  not  in  the  country  generally  as 
with  us.  It  is  required  for  the  purpose  of  fixing  the 
jurisdiction  of  certain  courts  and  officials  over  him, 
while  he  is  alive ;  and  over  his  succession  when  he  is 
dead.  Writs  may  also  be  served  there,  that  is,  at  the 
house  which  is  his  domicile.  A  foreigner  can  only 
acquire  a  domicile  under  the  code  by  authority  of  the 
Government.  A  good  deal  has  been  made  of  this  in 
some  of  the  cases,  in  order  to  distinguish  French  from 
English  law.  It  is  an  important  factor  in  the  case  ;  but 
I  think  that  there  are  more  important  facts  to  be  found 
in  the  essential  divergencies  of  spirit  in  the  two  laws. 
By  Article  13  of  the  Code  Civil,  the  consequence  of 
acquiring  a  domicile  in  France  is,  that  the  foreigner 
enjoys  aU  civil  rights  of  a  Frenchman.  It  is  not  a 
question  of  status  or  capacity,  but  of  the  acquisition  of 
all  civil  rights,  and  consequently  of  submission  to  all 
civil  duties,  as  distinguished  from  political  rights  and 
duties,  e.g.,  military  duties.  I  leave  out  the  criminal 
law,  which  in  its  application  to  foreigners  is  governed  by 
principles  of  its  own.  With  these  exceptions  he  prac- 
tically becomes  a  Frenchman.  There  is  no  question  of 
aniinns  manendi,  or  of  absence  of  animus  revertendi,  as 
we  understand  these  expressions.  None  of  those  rules 
with  which  we  are  familiar — that  a  man  must  have  a 
domicil,  that  his  domicil  of  origin  is  that  of  his  father, 
that  the  domicil  of  origin  revives,  and  many  others,  find 
any  place  in  French  law.  It  is,  of  course,  ti-ue  broadly  to 
say  that  a  man  must  have  a  domicile  because  his  domicile 
is  his  establishment  or  pei-manent  residence,  and  most 
men  are  presumed  to  have  a  permanent  residence  of  some 
sort ;  but  that  is  not  the  spirit  iu  which  we  apply  these 
rules.  Further,  I  beg  you  to  notice  what  the  civil 
rights  and  duties  are  which  accrae  to  the  person 
domicilie  en  France  .-  they  are  all  the  rights  and  duties 
of  a  Frenchmen,  and  not  merely  those  affecting  his 
personal  status.  Think  of  the  right  of  legitimating 
natural  children !  Now  I  miist  concede  that  if  the  law 
of  domicil  were  as  we  think  it  is,  the  same  in  France 
as  in  England,  we  should  be  driven  to  the  logical  con- 
clusion that  an  Englishman  domiciled  in  Fi-ance  would 
acquire  this  right.  But  it  is  hardly  conceivable  that 
we  should  assume  that  he  has  this  right  without 
further  enquiry,  if  there  is  a  doubt  as  to  whether  the 
law  is  the  same,  as  we  think  it  is.  Note  too  that  the 
English  courts  wiU  enforce  these  supposititious  rights ; 
but,  seeing  that  the  law  of  France  is  not  the  same,  the 
French  coui-ts  would  not  recognise  such  rights.  Think 
of  the  hopeless  confusion  which  must  arise  in  connec- 
tion with  the  limitation  of  a  man's  powers  of  dealing 
with  his  property !  Assuming  our  com-ts  to  be  logical, 
they  would  hold  the  powers  of  an  Englishman  domi- 
ciled (in  the  English  sense)  in  France  so  limited  ;  but 


the  French  courts  would  not.  But  what  the  French 
courts  would  do,  is  to  apply  this  limiting  law  to  an 
Englishman  who  had  acquired  a  French  domicile  in 
Paris,  which  it  is  more  than  likely  the  English  courts 
would  not  do  unless  the  conditions  of  our  law  of 
domicil  has  been  also  complied  with. 

Think,  too,  of  the  rights  of  his  wife  in  his  property, 
and  of  his  heirs,  and  of  the  hundred  and  one  things 
which  hedge  a  Frenchman  round  !  This  is  abundantly 
clear,  that  when  the  French  law  declares  that  an 
Englishman  is  domicilie  a  Paris  it  has  not  the  remotest 
relation  to  what  the  English  law  means  when  he  says 
that  an  Englishman  is  domiciled  in  France.  I  put  my 
point  very  concisely  : — Is  it  right  that  the  same  con- 
fusion which  reigns  in  regard  to  property  should  affect 
the  marital  rights  of  husband  and  wife  ? 

V.  And  this  is  the  German  law  : 

"  A  person  settling  for  permanent  residence  at  a 
"  certain  place  establishes  his  domicile  in  this  place. 
"  The  same  person  may  have  seveiul  domiciles  at  the 
"  same  time  at  different  places.  As  soon  as  a  person 
"  abandons  his  residence  with  the  intention  of  giving 
"  it  up,  he  has  no  longer  any  domicile."  For  the 
learned  Lord  who  presides,  and  the  learned  lawyers  who 
are  members  of  the  Commission,  it  is  not  necessary  to 
go  further — a  man  in  Germany  may  have  two  domiciles, 
or  none  at  all. 

Briefly,  then,  in  both  these  countries  the  idea  of 
domicile  is  that  it  is  a  fixed  residence  for  civil  and 
commercial  piu-poses,  adopted  or  abandoned  according 
to  the  person's  will,  and  entirely  independent  of  any 
legal  control ;  obviously  for  the  convenience  of  the 
community  among  which  the  person  establishes  him- 
self, not  least  of  the  advantages  to  the  community  being 
the  power  to  serve  legal  wi-its  and  other  documents  at 
this  domicile.  By  French  law  a  man  is  not  allowed 
to  trade  upon  the  community  while  he  is  ti-ading  with 
them ;  he  must  submit  to  the  jurisdiction  of  their 
courts. 

VI.  I  pass  to  the  second  point,  and  in  spite  of  its 
apparent  boldness,  I  have  no  hesitation  in  stating  it : — 
I  doubt  very  much  whether  the  Natui-alization  Act 
of  1870  did  not  altogether  destroy  the  principle  of 
domicil  in  English  law,  as  it  had  prevailed  and  been 
developed  up  to  that  time.  The  point  has  never  been 
argued ;  but  the  state  of  the  law  is  this.  The  doctrine 
laid  down  by  the  House  of  Lords  in  Moorhouse  v.  Lord, 
in  1863,  was  this  : — You  must  intend,  as  far  as  you  can, 
to  become  (e.g.)  a  Frenchman  instead  of  an  Englishman 
if  you  want  to  acquire  a  French  domicile.  Tou  must 
intend  to  cease  to  be  what  you  are,  and  give  up  every- 
thing you  leave  behind  you.  The  common  la,w  did  not 
allow  a  man  exuere  patriam ;  but  at  the  same  time  the 
common  law  invented  the  doctrine  of  domicU,  because 
it  realised  that  some  men  might  very  legitimately 
desire  to  I'eside  so  permanently  in  a  foreign  country 
for  family  or  commercial  reasons,  that  it  would  be  wise 
to  allow  them,  as  far  as  possible,  to  become  subject  to 
the  laws  of  that  country.  But  the  condition  which 
the  law  attached  was  that  the  man  must  intend 
quatenus  in  illo  exuere  patriam.  In  so  far  as  his 
personal  law  was  concerned,  if  this  condition  was 
satisfied,  Moorhouse  v.  Lord,  the  last  of  a  long  series 
of  cases  in  which  the  law  had  been  gradually  developing, 
decided  that  he  might  be  considered  a  Frenchman. 
But  with  the  Act  of  1870  a  British  subject  was 
allowed  exuere  patriam,  and  the  raison  d'etre  of 
the  law  of  domicil  ceased.  A  man  could  then  do 
completely  by  statute  what  the  law  had  with  great 
ingenuity  allowed  him  to  do  partially  before.  The 
reason  for  the  sti-ingency  of  the  rales  of  domicil 
is  perfectly  clear ;  clearly  such  a  fiction  could  not  be 
allowed  to  prevail  except  subject  to  the  most  rigid 
conditions.  The  national  law  of  England  had  to  be 
protected,  and  unless  these  rigid  conditions  were 
fulfilled  the  man  retained  his  original  nationality.  The 
fact  is,  and  it  is  continually  being  lost  sight  of,  that 
the  law  of  domicil  was  invented  for  the  protection  of 
British  nationality  and  not  in  derogation  of  it.  The 
law  yielded  to  the  inevitable,  but  that  is  all ;  and  if 
the  old  cases  are  studied  carefully,  and  if  I  may  say  so, 
with  thi.s  new  suggestion  to  light  them  up,  it  will  be 
seen  how  cm-iously  domicU  and  nationality  are  inter- 
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woven,  so  as  often,  even  now,  to  be  indistinguishable. 
How  far  away  from  the  original  idea  the  principle  of 
domioil  as  now  administered  is,  may  be  gauged  by  the 
case  of  Mr.  Winaus.  Lord  Lindley  described  him  as 
an  American  citizen  permanently  settled,  domiciled,  in 
this  country. 

The  present  law  is,  as  may  thus  be  seen,  widely 
divergent  from  the  law  from  which  it  sprang  ;  and  it 
has  inevitably  landed  itself  in  a  morass  of  difficulties  ; 
as  is  witnessed  by  Lord  Halsbury's  pithy  sentence  with 
regard  to  this  very  gentleman — that  the  conclusion  he 
had  come  to,  with  regard  to  his  domicil,  was  that  he 
could  not  come  to  a  satisfactory  conclusion  either  way. 

Further,  I  beg  you  to  think  what  a  ciirious  termi- 
nology has  been  evolved  out  of  this  curious  doctrine ; 
such  as  "  domiciled  Englishman "  !  What  does  it 
mean  ?     The  man  may  be  a  Frenchman. 

Briefly  as  to  this  point,  I  may  say  that  the  con- 
clusion which  I  think  anybody  vriU  aiTive  at  after  a 
close  study  of  the  cases  is  that  domicil  of  original 
is  confused  with  nationality,  domicil  of  choice  with 
naturalization. 

In  this  connection,  and  in  order  to  emphasise  the 
confusion  between  the  different  ideas  which  exists,  I 
should  like  to  refer  to  a  quotation  from  Bar  used  by 
Lord  Watson  in  Le  Mesurier's  case  :  "  The  judge  of 
"  the  domicil  or  nationality  is  the  only  competent 
"  judge  in  actions  of  divorce."  This  quotation  was 
used  to  support  the  view,  laid  down  in  that  case,  that 
domicil  and  not  the  matrimonial  home  is  the  basis  of 
jui'isdiction  in  divorce.  Now  Lord  Macnaghten,  in 
De  Nicols  v.  Ciu-lier,  refen-ed  to  a  quotation  from  Sirey 
maintaining  that  the  conjugal  association  as  to  property 
formed  at  the  time  of  the  marriage  by  the  operation  of 
the  law  "of  the  domicil  or  nationality"  cannot  be 
altered  by  a  change  of  domicil  or  nationality.  This 
quotation  was  used  to  support  the  decision  that  in  that 
case  the  law  of  the  nationality  governed  the  question. 
Tou  will  observe  that  the  expression  "  domicile  ou 
nafionalite  "  is  used  in  both  quotations.  They  are  not 
alternative  in  English  law,  for  all  the  decisions  support 
domicil  as  against  nationality.  But  to  the  French 
lawyer  they  are  rightly  used  in  the  alternative,  because, 
as  1  have  already  pointed  out,  the  person  domicilie  en 
France  does  acquire  all  the  civil  rights  of  the  national. 

VII.  The  third  point  I  make  is  that  the  respective 
merits  of  domicil  and  nationality  have  never  been,  so  far 
as  I  can  ascertain,  raised  in  the  English  courts.  This 
is  perhaps  the  most  curious  part  of  the  case.  Of  course 
it  shows  how  deeply  embedded  the  idea  of  domicil  is  in 
English  law ;  but  the  reason  will,  I  think,  more  clearly 
appear  if  the  considerations  I  have  advanced  are 
borne  in  mind.  Tou  will  see  in  the  judgments  a 
most  extraordinary  confusion  between  the  two  terms 
"  domicile  "  and  "  domicil,"  an  imperceptible  gliding 
from  one  to  the  other.  The  former  is  often  used  when 
the  latter  could  not  be  intended,  and  as  merely 
synonymous  with  residence,  actual  and  not  even 
habitual.  I  will  not  labour  this  point,  but  content 
myself  with  one  illustration — Lord  Justice  Cotton  said 
in  Sottomayor  v.  De  Barros, — "  AU  persons  are  legaUy 
"  bound  to  take  notice  of  the  laws  of  the  country  where 
"  they  are  domiciled."  With  respect,  this  is  not  true 
unless  domiciled  means  resident.  There  are  literally 
hundreds  of  similar  quotations  in  all  branches  of  the 
subject.  And  here  is  the  point  of  the  whole  story. 
The  learned  judges  use  the  term  "  domiciled  subjects  " 
in  connection  with  the  application  of  statutes,  which 
really  means  as  little  as  "  domiciled  _  Frenchman," 
unless  it  merely  signifies  "resident  subject";  hutthe 
books  have  derived  from  these  references  to  "  domicile  " 
the  rule  that  personal  capacity  is  to  be  determined  by 
"  domicil." 

Now,  vfith  regard  to  this  third  point,  I  take  a_ well- 
known  quotation  from  a  case  concerning  the  validity  of 
a  wiU  which  turned  on  domicil,  De  Zichy  Ferraris  v. 
Hertford,  in  which  Sir  H.  Jenner  Fust  said, — "  It  is  now 
"  too  late  to  contend  that  the  succession  to  personalty, 
"  testate  or  intestate,  is  to  be  governed  by  any  other  law 
"  than  the  law  of  the  country  in  which  the  deceased  had 
"  his  domicile."  But  the  dispute  which  that  and  a 
number  of  early  cases  settled  was  as  between  the  law 
of  the  place  where  the  will  was  made  and  the  law  of 
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the  domicile.  The  arguments  would  have  applied  equally 
if  the  dispute  had  been  between  the  law  of  the  place 
where  the  will  was  made  and  the  national  law,  and  it 
would  have  been  given  in  favour  of  the  national  law. 
The  dispute  between  the  law  of  the  domicil  and  the 
national  law  has  never  been  settled,  because,  strangely 
enough,  it  has  never  been  raised,  though  the  recent 
case  of  De  Nicols  v.  Curlier  goes  a  very  long  way 
towards  settling  it  in  favour  of  the  national  law. 

I  will  not  further  elaborate  this  point.  I  only  beg 
the  Commissioners  to  read,  by  the  light  of  what  I  have 
said,  some  of  the  judgments ;  an  old  one  like  Sir  John 
Nicholl's  in  Curling  v.  Thornton,  or  a  modem  one  like 
Lord  Justice  James'  in  re  Goodman's  Trusts.  I  am 
sure  that  they  will  then  agree  with  me  that  the  law  of 
the  domicil  and  the  national  law  have  been  hopelessly 
confused. 

VIII.  I  come  now  to  my  second  suggestion,  that  this 
Commission,  without  pledging  itself  to  a  general  state- 
ment with  regard  to  the  law  of  the  domicil,  such  as 
I  have  indicated  as  possible,  may  yet  say  that  in  the 
case  of  matrimonial  matters  the  national  law  should 
be  followed  and  the  law  of  the  domicil  henceforward 
be  discarded.  I  assert  with  confidence  that  all  the 
hardships  and  anomalies  to  which  the  English  law  has 
given  rise  in  the  case  of  mixed  marriages  are  attribut- 
able to  the  adherence  of  the  courts  to  the  law  of  the 
domicil. 

Let  me  put  the  case  quite  broadly  first.  I  have 
endeavoured  to  emphasise,  what  every  lawer  knows, 
the  hopeless  uncertainty  of  the  law  of  domicil,  as 
illustrated  by  the  recent  cases  of  Winans,  Trafort, 
Martin,  and  Johnson,  and  the  trouble  and  differences 
of  opinion  it  has  caused.  They  were  succession  cases. 
Whether  the  law  be  right  or  wrong  in  its  application 
to  propei-ty,  matters  little  to  the  suggestion  I  am  now 
making.  But  1  ask  again,  is  it  right  that  this  doubt 
and  difficulty,  and  inevitable  divergence  of  opinion, 
should  exist  in  matters  of  so  grave  import  as  marriage, 
divorce,  and  the  consequent  legitimacy  or  illegitimacy 
of  children  ?  I  submit  for  the  most  serious  considera- 
tion of  the  Commissioners  that  if  there  is  a  doubt  as' 
to  the  soundness  of  the  doctrine  it  ought  at  once  to 
be  swept  away  in  its  application  to  the  family,  quite 
regardless  of  whether  it  stays  or  goes  in  the  other 
branches  of  the  law  in  which  it  is  applied. 

Simplicity  is  certainly  on  the  side  of  the  national 
law.  Except  in  rare  cases  a  man's  nationality  is 
easily  ascertained.  I  am  free  to  admit  that  the  English 
law  of  nationality  is  more  productive  of  "  double 
nationality"  than  the  law  of  any  other  country;  but, 
speaking  generally,  each  country  proclaims  its  own 
national  law,  and  another  nation,  unless  it  clashes  with 
its  own,  respects  it.  No  country,  although  it  may 
also  claim  a  person  as  its  subject,  interferes  or  deals 
with  the  nationalitv  of  the  people  of  other  countries. 
But  this  is  just  what  the  English  law  of  domicil  does. 
It  declares  French  subjects  to  have  an  English  domicil, 
and  this  quite  regardless  of  the  continuance  of  their 
French  nationality,  which  alone,  of  course,  the  French 
courts  will  recognise ;  it  calls  them  "  domiciled  English- 
men." It  abandons,  where  jurisdiction  or  the  law 
applicable  is  held  to  depend  on  domicil,  British  subjects 
who  fulfil  its  abitrary  conditions,  and  calls  them 
"  domiciled  Frenchmen,"  quite  regardless  of  the  fact 
that  the  French  law,  unless  they  have  fulfilled  the 
conditions  of  the  Code,  will  have  nothing  to  say  to 
them.* 

The  recent  cases  I  have  just  referred  to  show  how 
difficult  it  is  to  determine  a  man's  domicil ;  for,  in  the 
first  place,  it  is  not  his  but  his  father's,  or  perhaps  his 
grandfather's,  which  must  be  sought.  Then  it  is 
rarely  a  question  which  is  or  can  be  determined  in  a 
man's  lifetime.  If  a  question  of  change  of  domicil 
were  in  question,  the  courts  would  look  askance  at  the 
man's  own  statements.    He  is  really  the  most  unreliable 

*  It  may  be  that  this  term  "domiciled  Englishman,"  means 
only  'an  Englishman  who  is  domiciled  in  England,  and 
"  domiciled  Frenchman  "  a  Frenchman  who  is  domiuiled  in 
France.  But  then  the  terms  are  equally  meaningless,  for  the 
law  oE  domioil  as  usually  understood  ignores  nationality  ;  it 
applies  to  a  person  "  domiciled,"  whether  he  be  English  or 
French. 
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witness,  strange  as  tMs  must  appear  ;  for  lie  may  have 
ulterior  motives  :  possibly,  to  enable  Ms  descendants  to 
escape  tie  death  duties.  So  in  doubtful  cases  the 
family  archives  must  be  ransacked;  or  rather,  if  the 
ancestor  has  lived  in  the  tropics,  so  much  of  them  as 
the  damp  and  the  white  ants  have  allowed  to  remain. 
And  then,  what  a  rambling  through  a  man's  corre- 
spondence for  indications  of  his  real  intentions.  In  all 
seriousness,  a  man's  liking  for  the  gooseberries  which 
grew  in  a  certain  country  was  a  factor  to  be  considered, 
faute  de  mieux,  in  one  leading  case,  Bell  v.  Kennedy. 

IX. — (a)  And  now  I  put  this  question  ;  I  have  put  it 
to  myself  several  times,  and  am  not  altogether  satisfied 
with  the  only  answer  that  I  can  find.  Why  does 
divorce  jurisdiction  depend  on  domicil  ?  and  why  are 
the  courts  of  the  domicil  said  to  have  exclusive 
jurisdiction  ? 

It  has  been  said  by  many  authorities  that  the 
relation  of  husband  and  wife  is  a  status  ;  and  that 
therefore  it  follows  that  it  must  be  governed  by  and 
subordinated  to  the  law  of  the  domicil,  the  domicil, 
that  is,  of  the  husband  ;  therefore,  dissolution,  which 
is  an  incident  of  marriage,  must  be  governed  by  the 
same  law.  This  seems  to  me  very  unsatisfactory  and 
inconclusive  reasoning.  If  there  is  anything  in  the 
theory  at  all,  I  conceive  that  it  must  be  founded  on 
some  supposed  connection  between  the  principle  which 
determines  the  fact  of  capacity  to  marry  and  that 
which  regulates  the  competence  of  courts  to  dissolve 
marriage.  If  the  fact  of  capacity  to  enter  into  the 
relation  of  husband  and  wife  is  determined  by  the  law 
of  the  domicil,  then  its  continued  regulation,  so  far 
as  the  new  position  of  the  parties  is  concerned,  and  its 
complete  control  by  the  same  law,  is  at  least  logical 
and  intelligible.  But  I  have  never  seen  it  so  stated. 
Tet  if  it  cannot  be  so  stated,  the  position  is  indefen- 
sible ;  at  least,  this  position,  that  this  law  of  the 
domicil  should  override  the  national  law,  which  is  the 
natural  law  by  which  you  would  expect  such  matters 
to  be  regulated,  and  which  it  does  in  many  cases 
regulate. 

We  are,  therefore,  driven  back  to  the  cases  in  which 
the  capacity  to  marry  has  been  considered.  I  am 
compelled  to  tread  here  on  well-trodden  ground ;  but 
it  is  necessary  to  the  complete  understanding  of  the 
question. 

(b)  First,  as  to  Sottomayor  v.  De  Barros,  as  decided 
by  the  Court  of  Appeal. 

The  husband  and  wife  were  both  Portuguese  sub- 
jects ;  they  were  first  cousins ;  they  resided  and  were 
married  in  England,  and  a  few  years  later  returned  to 
Portugal.  As  there  was  no  Papal  dispensation,  the 
marriage  by  Portuguese  law  was  incestuous.  The  wife 
petitioned  to  have  the  marriage  declared  null  and 
void.  To  the  lay  members  of  the  Commission,  I 
suppose,  it  will  seem  remarkable  that  there  should 
have  been  any  difficulty  about  the  matter.  I  have 
no  doubt  at  all  that  if  the  parties  had  lived,  even 
permanently,  in  France  instead  of  in  England,  the 
decree,  assuming  the  court  held  itself  to  be  competent, 
would  have  been  given  without  any  hesitation ;  for  the 
French  courts,  when  foreigners  come  before  them, 
administer  their  national  law.  To  apply  this  to  English 
people :  if  two  English  subjects  married  in  France 
within  the  English  prohibited  degrees,  the  French 
courts,  assuming  the  competence,  would  declare  the 
marriage  null.  But  let  us  see  what  happened  in  this 
case  ;  domicil  was  introduced.  In  the  Court  of  Appeal 
it  was  assumed  that  the  domicil  of  the  husband  was 
Portuguese,  so  by  this  side-wind  the  Portuguese  law 
was  upheld  ;  not  because  it  was  the  national  law,  but 
because  English  law  persisted  in  calling  it  the  law  of 
the  domicil.  In  order  to  emphasise  the  point  I  am 
now  making  I  must  read  a  short  passage  from  the 
judgment  of  Cotton,  L.  J.,  which  is  a  good  illustration 
of  the  confusion  which  exists  between  domicil  and 
nationality ;  for  myself,  I  do  not  think  that  this  con- 
fusion existed  in  the  learned  judge's  mind,  for  he  was 
a  great  lawyer ;  it  is  due  to  the  text-writers  who  have 
so  interpreted  what  he  and  other  judges  have  said.  It 
is  a  general  and  well-recognised  principle  of  law  that 
••  the  question  of  personal  capacity  to  enter  into  a 
"  contract  is  to  be  decided  by  the  law  of  the  domicUe, 


"  and,  as  in  other  contracts,  so  in  that  of  marriage 
"  personal  capacity  must  depend  on  the  law  of  the 
■'  domicile  ;  and  if  the  laws  of  any  country  prohibit 
"  its  subjects  from  contracting  marriage  and  stamp  a 
"  marriage  between  persons  within  the  prohibited 
"  degrees  as  incestuous,  this  imposes  on  the  subjects 
"  of  that  coimtry  a  personal  incapacity  which  con- 
"  tinues  to  afEect  them  so  long  as  they  are  domiciled 
"  in  the  coimtry  where  this  law  prevails,  and  i-enders 
"  invalid  a  marriage  between  persons  both  at  the  time 
"  of  their  marriage  subjects  of  and  domiciled  in  the 
"  country  which  imposes  this  restriction,  wherever 
"  such  marriage  may  have  been  solemnised."  One 
word  here  is .  necessary  to  explain  that  although  tMs 
was  a  case  in  which  nullity  was  involved,  the  jurisdic- 
tional principle  of  domicil  is  the  same  as  in  the  case  of 
divorce.  In  fact,  in  some  countries,  such  as  the  United 
States,  the  remedy  in  some  cases  where  we  should 
declare  the  marriage  null,  is  divorce. 

(c)  Reverting  to  Lord  Justice  Cotton's  judgment, 
omit  the  references  to  domicile  and  the  case  is  a  direct 
authority  for  the  suggestion  I  am  making,  because  it 
leaves  the  references  to  "  subjects  "  intact.  Let  ue 
see  wha,t  the  introduction  of  "  domicil,"  as  the  text- 
writers  have  done,  really  means.  It  can  only  mean 
either  that  the  prohibitions  of  the  law  of  Portugal  on 
its  subjects  cease  to  be  operative  when  they  fulfil  the 
conditions  of  our  man-iage  law  in  England,  which  is 
not  true,  or  that  the  English  courts  refuse  to  recog- 
nise the  law  of  Portugal  in  its  application  to  its 
subjects  unless  they  continue  to  fulfil  a  condition  of 
English  law  about  which  Portuguese  law  knows 
nothing ;  this  amounts  to  the  intmsion  of  an  arbitrary 
doctrine  into  the  recognition  of  foreign  laws,  unwar- 
ranted in  the  most  ordinary  and  lay  acceptation  of  tke 
word,  and  certainly  not  warranted  by  the  comity  of 
nations.  The  pith  of  the  decision  is  contained  in  this 
remark  of  Cotton,  L. J. :  "If  the  Portuguese  courts 
"  would  hold  the  marriage  invalid,  how  can  we  hold  it 
"  valid  "  ?  There  is  no  cranny  in  this  sentence  into 
which  the  law  of  domicil .  can  creep.  Of  course,  from 
the  point  of  view  of  the  national  law,  this  is  the  crucial 
question :  does  the  law  of  any  country  apply  to  its 
subjects  abroad  .•'  In  the  instance,  the  law  of  Portugal 
does  apply  its  prohibitions  against  what  it  deems 
incest  to  Portuguese  subjects  in  foreign  countries. 

{d)  But  I  have  not  done  with  the  Sottomayor  case  yet. 
After  the  decision  of  the  Court  of  Appeal,  the  Queen's 
Proctor  intervened,  and  questioned  the  domicil  of  the 
parties.  The  case,  therefore,  had  to  be  referred  back  to 
the  Divorce  Court  to  ascertain  the  fact ;  and  Sir  James 
Hannen  found  that  the  domicil  of  the  husband  at  the 
time  of  the  mamage  was  English.  The  President  being 
thus  seized  of  the  case,  proceeded  to  deal  with  it ;  and 
the  facts  being  different  in  this  respect  from  what  they 
were  in  the  Court  of  Appeal,  it  left  him  free  to  express 
his  views,  and  in  doing  so  he  differed  from  the 
fundamental  principle  which  the  Court  of  Appeal  had 
laid  down.  He  doubted  the  application  of  the  law  of 
the  domicil  to  personal  capacity ;  he  considered  that  it 
was  a  novel  principle,  and  that  authority  was  the  other 
way.  He  adopted  Sir  E.  Simpson's  dictum  in  Scrim- 
shire  V.  Scrimshire — "  This  doctrine  of  trying  contracts, 
"  especially  those  of  marriage,  according  to  the  laws' of 
"  the  country  where  they  are  made,  is  conformable  to 
"  what  is  laid  down  in  our  books,  and  what  is  prac- 
"  tised  in  all  civilised  countries."  He  then  held  the 
maniage  valid  because  it  was  contracted  in  England, 
where  a  marriage  between  first  cousins  is  not  prohibited. 

(e)  I  must  here  say  one  word  as  to  what  I  behevethe 
law  of  domicil  to  be,  because  there  is  a  marked  eon- 
fusion  in  the  cases  between  "  status  "  and  "  capacity." 
In  ordinary  contracts,  say,  by  infants,  the  fact  of  infancy, 
the_  status  of  the  person,  is  one  thing ;  the  capacity 
of  infants,  of  persons  with  the  status  of  infancy,  is 
another.  It  may  well  be  that  each  is  governed  by  a 
different  law :  thus,  the  fact  of  infancy  by  the  personal 
law  of  the  party  (as  I  think  the  national  law,  but 
according  to  authority  the  law  of  the  domicil);  the 
capacity  of  an  infant  to  enter  into  a  contract  by 
the  law  of  the  place  where  the  contract  is  made.  But 
applying  this  to  the  facts  of  this  case,  there  still 
remains  the  question  whether,  if  status  is  involved  at 
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all,  wMcli  I  very  much  doubt,  that  status  is  not  the 
incapacity  to  man-y  ;  whether  the  prohibition  to  maiTy 
is  not  itseM  the  status  in  its  fullest  form.  To  thi.s 
extent  I  venture  to  criticise  the  decision  ;  it  certainly 
ran  counter  to  the  principle  acted  on  by  the  Court  of 
Appeal,  which,  as  I  say,  if  rightly  understood,  is  m 
favour  of  the  national  law.  But  the  moral  of  this 
little  argument  is  this.  Whether  I  am  right  in  this 
assumption  or  not.  whether  the  Court  of  Appeal  laid 
down  the  doctrine  of  "  domicil "  which  is  always 
ascribed  to  it  or  not,  what  Sir  James  Hannen  did  was 
to  sweep  away  the  law  of  Portugal  altogether,  whether 
as  the  national  law  or  the  law  of  the  domicil,  and  to 
substitute  for  it  the  law  of  the  place  of  the  contract, 
the  law  of  the  place  where  the  marriage  was  celebrated. 
The  finding  that  the  domicil  of  the  husband  was 
English  did  not,  after  the  fact  was  found,  enter  into 
the  decision ;  it  w;ijS  merely  the  peg  on  which  he  was 
enabled  to  hang  his  dissenting  judgment. 

(/)  I  refer  next  to  another  well-known  case,  Simonin 
V.  Mallac,  but  very  shortly.  The  point  involved  was 
simply  an  appreciation  of  the  meaning  and  ti-ue  intent 
of  French  law.  Was  the  requirement  of  the  acteformel 
et  respeetueux  by  the  Code,  i.e.,  the  taking  the  advice 
of  the  parent,  part  of  the  ceremony  of  marriage,  or 
did  it  attach  a  personal  incapacity  ?  I  have  never 
understood  the  decision,  nor  I  believe  have  French 
lawyers.  There  was  actually  a  judgment  of  the  French 
courts  declaring  the  marriage  void  ;  the  parties  were 
French,  but  the  marriage  took  place  in  England ;  they 
were  not  even  domiciled  in  England.  The  case  reaUy 
involves  the  raost  deliberate  disregard  of  the  national 
law  ;  because,  although  we  might  think  that  the  consent 
of  parents  only  part  of  oui-  ceremonial  law,  the  French 
courts  had  declared  that  French  law  did  not  view  the 
matter  in  the  same  light,  but  that  the  marriage,  on  the 
naotion  of  the  parents,  might  be  declared  void  ;  and  it 
had  been  declared  void.  I  shall  have  to  refer  to  part 
of  Sir  C.  OressweU's  judgment  presently. 

XI. — (a)  I  now  come  to  Ogden  v.  Ogden,  and  1  trust 
that  the  noble  Lord  who  presides  will  not  think  that  I 
deal  with  it  indisci-eetly.  I  conceive  that  one  of  the 
reasons  which  has  induced  the  Commission  to  include  the 
question  of  domicil  in  their  dehberations  is  on  account 
of  the  almost  inconceivable  hardship  which  resulted 
from  that  case,  which  was  looked  upon  by  the  Court  of 
Appeal  itself  as  the  reductio  ad  absurdum  of  the 
existing  conflict  of  law  on  the  marriage  question. 

The  court  threw  grave  doubt  on  the  proposition 
that  the  English  courts  admit  a  personal  status  and 
capacity  dependent  on  domicil.  If  the  case  rested 
there  my  task  would  be  an  easy  one.  But  it  went 
further,  and  the  Court  of  Appeal  held,  with  Sir  J. 
Hannen,  that  the  place  of  celebration  is  the  omnipotent 
law.  I  think  I  may  briefly  summarise  this  part  of  the 
decision  thus.  Marriage  contracts  are  put  on  the 
same  footing  as  other  contracts  ;  and  not  only  is  the 
incapacity  to  contract  imposed  on  an  infant  by  the 
law  of  his  domicil  rejected,  but  also  the  fact  of  his 
being  an  infant,  this  also  apparently  having  to  be 
determined  by  the  law  of  the  place  where  the  contract 
is  entered  into.  The  same  argument  would  apply  to 
and  ignore  incapacities  and  variations  of  status  created 
by  the  national  law. 

(6)  I  venture,  in  regard  to  this  proposition,  on  the 
following  remark.  It  is  based  on  the  assumption  that 
the  law  of  the  place  of  contracting  in  fact  applies  to 
the  parties.  But  it  is  by  no  means  clear  that  the  law 
as  to  capacity  to  contract  marriage,  i.e.,  the  law  of 
prohibited  degrees,  does  apply  to  foreigners  in  the 
country.  Suppose,  for  example,  that  the  marriage 
laws  of  Portugal  were  so  drafted  as  to  apply  only  to 
Portuguese  subjects.  Mai-riage  laws  are  based  on 
policy.  Christian  policy,  of  course ;  a  State  may  think 
it  sufficient  to  hmit  their  application  to  their  own 
people;  on  the  other  hand,  a  State  may  deem  the 
matter'  of  such  infinite  importance  as  to  make  them 
appUcable  to  foreigners  marrying  in  the  country. 
Take  the  question  of  infancy  fii-st.  It  is,  I  suppose, 
clear  that  the  English  law  of  infancy  applies  only  to 
English  subjects,  and  to  those  subjects  wherever  they 
are.  The  English  courts  would  be  very  surprised  if  a 
foreign  court  were,  applying  its  own  law,  to  hold  an 


Englishman   not   of  age,    say,   at  23,  or  of  age,  say, 
at  18.     I  shall  apply  this  to  the  marriage  laws  directly. 

(c)  To  sum  up  what  I  have  said  on  this  preliminary 
point  of  status  so  far :  status  is  a  different  thing  from 
capacity ;  status  must  be  governed  by  the  personal 
law,  capacity  by  the  law  of  the  place  of  acting.  This 
little  dissertation  was  necessary  in  order  to  enable  me 
to  clear  the  ground,  and  to  take  the  next  step  in  the 
argument,  which  is  this.  Is  it  true  to  say  that  when 
the  law  of  Portugal  declares  that  a  person  may  not 
maiTy  his  first  coiisin,  it  is  a  question  of  status  at  all, 
or  even  of  capacity  ?  Does  it  affect  a  man's  status 
that  he  falls  within  an  abstract  rule  of  law  that  first 
cousins  may  not  mairy  ?  He  is  subject  to  the  law, 
as  he  is  subject  to  ,any  other  law.  It  cannot  be  said 
to  be  a  status  that  a  man  may  marry  somebody  else's 
sister.  How  can  being  a  first  cousin  to  someone  be 
a  status  ?  It  is  a  misuse  of  terms.  The  real  way  of 
stating  the  case  is  this — I  feel  here  on  less  delicate 
ground,  for  the  point  is  suggested  in  the  Ogden  judg- 
ment. The  marriage  of  first  cousins,  or  within  any 
of  the  prohibited  degrees,  is  a  prohibition  lying  at  the 
foundations  of  the  mai-riage  laws  of  a  country;  the 
marriages  are  declared  void.  Then  comes  the  next 
question.  To  whom  does  that  law  apply  ?  To  all 
persons  in  the  country,  whether  foreigners  or  subjects  .'' 
or  only  subjects  ?  or  to  subjects  abroad  ?  Then  come 
these  questions  :  first,  the  interpretation  of  the  law 
itself ;  secondly,  the  amount  of  recognition  which 
another  country  will  accord  to  it.  This  reduces  the 
marriage  law  to  the  plane  of  other  laws.  In  one  case, 
that  of  its  application  to  its  own  subjects,  it  can  hardly 
be  denied  that  the  case  for  recognition  is,  by  reason 
of  the  nature  of  the  marriage  law,  very  strong.  I  can 
imagine  none  stronger. 

(d)  Now,  one  case  can  be  put  out  of  question  at 
once,  the  marriage  of  subjects  in  their  own  country.  If 
such  a  marriage  is  not  to  be  recognised,  the  founda- 
tions of  international  society  would  be  shaken  to  the 
roots.  But  for  this  there  is  authority,  that  of  Sir  B. 
Simpson,  in  Scrimshire's  case :  "  The  law  takes  notice 
"  of  foreign  marriage  "  ;  and  in  modem  times,  in  Lord 
Halsbury's  judgment  in  De  Nicols  v.  Curlier :  "  It 
"  is  enough  to  say  that  two  French  subjects  were 
"  married  according  to  the  laws  of  France  ....  the 
"  first  thing  to  do  is  to  see  how  the  matter  [of  their 
"  property]  would  be  dealt  with  by  French  law."  '  How 
on  earth  domicil  can  find  room  in  this  galley  is  to  my 
mind  incomprehensible.  What  right  has  English  law 
to  interpret  the  law  of  a  foreign  country  for  it,  to 
refuse  to  accept  its  decisions,  to  say  that  it  only 
applies  to  persons  whom  we  consider  to  be  domiciled 
in  that  coimtry,  when  that  country  is  in  complete 
("  lamentable  "  perhaps  Lord  Wensleydale  would  have 
said)  ignorance  of  what  our  domicil  even  means  P  I 
am  not  exaggerating ;  any  question  might  arise  in  the 
English  courts  between  two  married  French  subjects, 
and  on  a  suggestion  being  made,  they  might  be  led 
ofE  into  an  inquiry  whether  or  not  the  husband  was 
domiciled  in  Russia. 

(e)  I  may  now  go  one  step  further.  Those  same 
Portuguese  subjects  may,  as  in  the  Sottomayor  case, 
come  to  marry  in  England.  Here  obviously  the  place 
of  celebration  of  the  marriage  comes  into  question; 
and  it  is  here  that  the  clear  appreciation  of  the  province 
of  the  law  of  that  place  has  been  lacking  in  the  early 
decisions.  The  rules  as  to  the  apphcation  of  laws 
generally  are  perfectly  well  understood ;  they  are  as 
applicable  to  marriage  laws  as  to  any  others.  Tou 
cannot  say  in  a  general  way  that  foreigners  may  not 
marry  in  England,  in  violation  of  the  laws  of  England, 
unless  you  can  also  say  that  on  their  strict  interpre- 
tation those  laws  apply  to  the  marriages  of  foreigners. 
It  is  as  simple  a  legal  proposition  as  can  well  be 
imagined ;  but  the  current  of  the  decisions  necessitates 
its  amplification  and  examination. 

(/)  All  law  applies  to  all  people  in  a  country,  aliens 
and  subjects,  in  the  absence  of  any  express  provision 
to  the  contrary.  But  some  laws  are  drawn  with  such 
a  provision.  It  is  conceivable  that  the  marriage  law 
should  be  limited  to  subjects  ;  for  it  must  be  borne  in 
mind  that,  contrary  to  our  own  system  of  legislation, 
the  laws  of  many  continental  nations  are   essentially 
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personal  in  their  nature,  personal,  that  is,  to 
subjects.  It  is  also  conceivable  that  the  man-iage  law 
should  apply  to  all  persons  in  the  country,  foreigners 
as  well  as  subjects.  Now,  this  proposition  can  hardly 
be  denied,  that  if  the  law  of  a  country  forbids 
marriages  within  a  certain  degree,  and  if  the  law 
is  not  restricted  to  its  subjects,  a  marriage  had  m  the 
country  between  foreigners  within  that  degree  is  void. 
The  English  marriage  law — 25  Henry  VIII.  o.  22 — is 
precise  upon  the  question  of  its  application  to  foreigners, 
for  the  prohibited  degrees  are  applied  to  any  "  person 
"  or  persons,  subjects,  or  resiants  of  this  realm,  or 
' '  in  any  your  dominions."  If  the  law  were  not  precise 
in  its  terms  it  would  be  a  question  of  interpretation. 
I  know  the  troublesome  dicta  in  Brook  v.  Brook  veiy 
well ;  but  I  venture  on  this  proposition  without  fear, 
that  this  statute  means  what  it  says  :  that,  to  use  Sir 
FitzJames  Stephen's  words,  to  interpret  this  statute 
you  must  read  it ;  and  that  there  is  no  warrant  for  the 
introduction  of  domicil  into  its  consti-uction. 

(g)  One  step  further ;  it  is  within  the  range  of  legiti- 
mate legislation  for  a  country  to  regulate  the  marriages, 
other  than  as  to  the  ceremony,  of  its  subjects  abroad. 
Portuguese  law  does ;  French  law  does.  This  means 
that  the  degrees  prohibited  by  those  laws  apply  to 
their  subjects  mai-rying  abroad.  Are  we  really  to  say 
that  because  we  have  not  the  same  prohibitions  in  our 
law,  therefore  the  man-iages  of  those  people  are  valid  ? 
It  is  conceded  on  all  hands  that  the  form  and  ceremonial 
law  of  the  place  where  the  marriage  takes  place  must 
be  complied  with;  but  it  is  surely  pressing  the  law  of 
the  place  too  far  to  say  that  because  we  permit  it 
therefore  we  shall  disregard  the  law  to  which  these 
persons  are,  by  the  universal  law  of  the  whole  world, 
subject.  Why  should  we  offer  a  premimn  to  foreigners 
to  come  to  England  in  order  to  disobey  their  national 
law  ?  And  what  is  the  premium  ?  That  the  children 
of  the  marriage  will  be  illegitimate  in  their  own  country. 
It  must  be  specially  noted  that  the  principle  which 
sets  up  the  law  of  the  place  of  celebration  ignores  the 
intention  with  which  the  persons  come  to  England; 
they  may  have  resided  here  many  years,  or  they  may 
have  come  across  the  Channel  expressly  for  the  purpose. 

(h)  But  I  do  not  rest  my  contention  on  a  priori 
with  arguments.  This  I  believe  to  be  a  sound  legal 
principle — that  express  prohibitions,  whether  of  the 
national  law  or  of  the  place  of  the  man-iage,  are 
superior  to  mere  unexpressed  permissions ;  and  that 
the  express  prohibitions  of  either  are  entitled  to  recog- 
nition. This  is  not  a  question  of  status  or  capacity, 
but  of  express  prohibitive  provisions  of  the  law.  If 
the  national  law  prohibits  it,  that  should  be  recognised 
everywhere ;  if  the  law  of  the  place  of  celebration 
prohibits  it,  that  should  be  observed  everywhere.  It  is 
sound  jurisprudence  that  a  prohibition  applicable  to 
the  person  in  question  should  have  more  force  given 
to  it  than  a  tacit  permission.  The  only  difficulty 
is  where  the  prohibition  is  in  the  law  of  the  place  of 
celebration  and  the  permission  is  in  the  national  law, 
and  the  question  arises  in  the  national  courts.  I  am 
by  no  means  certain  that  the  national  courts  of  con- 
tinental countries  would  not  hold  such  a  marriage  void. 
The  general  criticism  which  I  should  pass  on  the 
decisions  is  that  the  much- vaunted  comity  of  nations 
entirely  disappears  when  they  come  to  deal  with  the 
marriage  laws. 

(i)  It  is  more  than  curious  that  the  argument  which 
I  have  advanced  was  in  fact  used  by  Sir  CressweU 
Cresswell  in  his  judgment  in  Simonin  v.  MaUac ;  but 
how  he  arrived  at  the  conclusion  he  did  after  stating 
the  constitutional  questions  so  accurately,  I  have  never 
been  able  to  understand. 

(j)  What  I  have  said  of  course  applies  where  both 
parties  to  the  marriage  are  subject  to  the  law  in 
question.  Another  consideration  arises  in  the  case  of 
mixed  marriages.  It  does  not  seem  necessary  to 
elaborate  the  question  here ;  but  I  believe  that  the 
only  way  out  of  this  difficulty  is  to  adopt  the  principle 
on  which  the  courts  have  acted  in  other  matters,  as 
was  in  fact  done  in  the  Ogden  case,  that  they  will  not 
recognise  a  foreign  law  which  works  injustice  to  their 
nationals.  I  have  gone  into  this  at  some  length  else- 
where   it  is  somewhat  complicated,   and  I  think   it 


will  be  sufficient  for  me  to  indicate  the  conclusion  at 
which  I  have  awived — that  where  it  is  a  case  of  express 
prohibition  on  one  party  and  of  tacit  permission  on  the 
other,  then  that  the  law  of  the  place  of  celebration 
should  prevail  if  that  also  is  the  national  law  of  one  of 
the  parties ;  but  not  merely  because  it  is  the  law  of 
the  place  of  celebration,  but  because  it  is  the  national 
law  operating  within  its  natural  sphere  of  action. 

(k)  That  these  principles  do  not  quite  coincide  with 
Brook  V.  Brook,  decided  in  1861,  is  obvious.  That 
was  the  deceased  wife's  sister  case,  where  the  parties 
were  British  subjects,  and  the  marriage  was  had  in 
Denmark,  where  such  marriages  were  lawful.  The 
judgments  literally  teem  with  most  confusing  references 
to  domicile,  and  there  is  an  undoubted  suggestion  that 
the  Act  of  Henry  VIII.  only  applies  to  English  subjects 
abroad  if  they  are  domiciled  in  England  ;  as  I  have 
already  indicated,  it  is  difficult  to  find  a  warrant  for 
such  a  principle.  I  have  discussed  it  at  such  length, 
that  I  shall  not  weary  the  Commission  by  repeating 
what  I  have  said  elsewhere.  I  shaD.  therefore  content 
myself  with  saying,  that  in  all  the  decisions  which 
occurred  before  the  passing  of  the  Katurahzation  Act 
in  1870,  as  this  one,  it  is  essential  to  find  out  what 
the  learned  judges  meant  when  they  used  the  word 
"  domicile."  I  have  already  said  sufficient  to  indicate 
my  opinion  that  then  "  domicil,  '  of  origin  at  least,  was 
identical  in  law,  as  it  was  so  often  in  fact,  with 
nationality.  But  putting  this  on  one  side,  the  references 
to  the  divine  law  are  peculiarly  difficult  to  deal  with ; 
but  I  believe  the  decision  really  means  this — that  if  an 
Act  of  Parliament  declares  something — as  the  Act  of 
Henry  VIII.  did — to  be  oontraiy  to  God's  law,  that  in 
itself  must  be  taken  as  indicating  the  intention  of  the 
Legislature  to  make  it  apply  to  British  subjects  abroad. 

XI.  You  will  probably  expect  me  to  say  something 
reference  to  incestuous  marriages  and  polygamous  with 
maniages.  The  rule  laid  down  in  Hyde  v.  Hyde — the 
Mormon  case — has  been  much  misunderstood.  Lord 
Penzance  expressly  limited  it  to  a  refusal  to  apply  the 
English  matrimonial  law  to  man-iages  not  framed  on 
the  scale  of  monogamy.  Putting  this  on  one  side,  the 
idea  conveyed  by  the  rule  as  usually  stated  refers  to 
marriages  which  are  incestuous  according  to  the  general 
,  laws  of  Christendom.  It  must,  however,  be  remembered 
that  marriage  within  prohibited  degrees  is,  in  the  eye 
of  the  law  which  proclaims  those  degrees  to  be  prohibited, 
incestuous.  And  as  the  Christian  States  differ  in  their 
appreciation  of  what  degrees  ought  to  be  prohibited, 
it  is  quite  useless  to  set  up  a  standard  which  in  fact 
is  no  standard  at  all.  Story  has  much  to  say  on  this 
subject ;  but  it  has  practically  been  disapproved.  Lord 
Wensleydale,  in  Brook  v.  Brook,  said  that  it  was  a 
question  for  the  municipal  law  of  each  country  to 
determine  what  it  considered  incest.  In  a  recent  case, 
re  Bozelli,  it  has  been  definitely  decided  that  so  far  as 
the  States  of  Christendom  are  concerned,  then-  views 
with  regard  to  their  own  subjects  must  prevail,  and 
their  mai-riages  are  not  to  be  refused  recognition  because 
their  law  differs  from  ours.  It  was  a  question  there 
of  a  marriage  between  an  Italian  with  her  deceased 
husband's  brother,  also  an  Italian.  International  society 
could  not  continue  if  we  judged  of  such  marriages  by 
om-  own  law.  I  will  add  that  it  could  not  continue  if 
we  interpolated  the  law  of  the  domicil,  for  that  would 
allow  two  English  subjects  to  marry  in  like  circum- 
stances if  they  chose  to  acquire  a  domicil  in  Italy. 

Before  I  pass  from  the  recognition  of  marriages, 
I  desire  to  refer  to  the  facts  in  Ogden  v.  Ogden,  ia 
order  to  meet  what  will  probably  be  urged  against  the 
remark  I  have  made  that  domicil  is  responsible  for  all 
the  troubles  which  arise  in  connection  with  mixed 
marriages : — If  the  Court  of  Appeal  rejected  the  doctrine 
of  domicil,  how  can  that  doctrine  be  held  responsible 
for  the  catastrophe  which  came  about  in  that  case  P  Of 
com-se  that  case  shows  the  absolute  necessity  for  definiag 
with  precision  the  basis  of  the  law  of  recognition  of 
marriage.  But  domicil  is  more  than  indirectly  respon- 
sible for  what  happened ;  for  it  so  permeates  the  early 
decisions  that  it  was  inevitable  that  the  case  should 
bristle  with  references  to  domicil,  and  it  may  have 
in  some  measure  influenced  the  actions  of  the  parties, 
for  the  Englishwoman  was  domiciled  in  England,  the 
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Frenchman  was  domiciled,  as  we  call  it,  in  France. 
The   French    marriage   was   annulled   by   the   French 
courts   because    the    husband   had   not    obtained    the 
parent's  consent ;  he  was  therefore  free  by  the  law  of 
France,  and  he  married  again  in  France.     As  in  Simonin 
V,  Mallac,  the  French  decree  was  held  not  to  affect  the 
marriage  quoad  the  wife ;  therefore  she  was  obliged  to 
treat  this  second  man-iage  as  adultery  and  desertion, 
and  petitioned  the  English  court  for  dissolution.     The 
court — ^wrongly  as  the  Court  of  Appeal  held — decided 
that  it  had  no  jurisdiction,  and  dismissed  the  petition. 
So   the   English   marriage   remained.     And   then   the 
unfortunate  woman  married  again,  and  her  husband 
subsequently  petitioned  for  a  decree  of  nullity,  on  the 
ground  that  this  man-iage  was  bigamous,  which  by  all 
the  law  and  the  precedents  it  was.     Is  it  not  piteous 
that  the  law  should  play  such  havoc  with  the  lives  of 
men  and  women  ?     The  weak  point  of  the  law  is  of 
course  the  non-recognition  of  the  French  decree  that 
the  first  marriage  was  void.     Has  domicil  nothing  to 
do  with  this,  in  spite  of  its  abandonment  by  the  Coui-t 
of  Appeal  ?     I  think  it  has ;  for  it  has  so  tangled  the 
law  that  judicial  wisdom  can  scarcely  vmravel  it.     It 
has  led  to  the  assertion  of  the  law  of  the  place  of 
contracting  the  maiTiage.     Substitute  the  national  law, 
and  then  we  get  to  a  clearer  position,  which  is  in  fact 
recognised  in  the  judgment,  a  foreigner  prohibited  bj' 
his  o^m  law  from  marrying ;  the  maniage  must  then 
be  entered  into  by  the  other  party  at  his  or  her  peril. 
But  there  is  still  lacking  the  recognition  of  the  national 
law  in  the  declaration  by  its  coiu-ts  that  the  marxiage  was 
void.     The  maiTiage  was  celebrated  in  England,  and  the 
ceremonial  law  of  England  having  been  complied  with, 
the  English  court  declined  to  recognise  the  operation 
of  the  foreign  law  because  it  was  to  the  prejudice  of  an 
English  subject.     The  only  criticism  which  I  venture, 
with  great  respect,  to  make  is,  whether  in  the  circum- 
stances it  was  really  to  the  prejudice  of  the  English 
woman ;  for  it  was  the  non-recognition  of  the  French 
decree  which  led  to  all  the  prejudice  she  suffered,  apart 
of   course   from   the   unfortunate   fact   that   she    had 
represented  herself  as  a  widow.     But  nuUity  of  mairiage 
is  not  the  legal  penalty  for  a  lie. 

I  must  at  this  point  refer  very  briefly  to  the 
"  Marriages  with  Foreigners  Act,"  passed  in  1906. 
The  view  which  I  take  of  this  statute  is  that  it  is  a 
most  important  step  towards  simplification  of  the  law 
governing  mixed  marriages ;  and  the  step  taken  is  the 
direct  recognition  of  the  national  law,  for  all  the 
proceedings  which  it  is  contemplated  are  to  take  place 
when  treaties  have  been  made  are  based  on  this  law. 
It  is  a  fact,  however,  that  the  Act  does  not  expressly 
say  that  if  the  formalities  are  fulfilled  the  marriage 
will  be  recognised.  I  suppose  that  such  an  express 
declaration  is  left  to  the  treaties.  The  spirit  of  the 
Act  seems,  however,  to  be  in.  favour  of  recognition ;  for 
it  is  hardly  to  be  imagined  that  if  the  law  sanctions 
the  celebration  of  a  marriage  if  certain  formalities  are 
fulfilled,  that  the  courts  will  say  that  they  will  not 
recognise  it.  When  a  treaty  is  entered  into  with  any 
country,  I  think  the  operation  of  the  decisions  in 
Sottomayor  v.  De  Barros,  and  Simonia  v.  MaUao^  will 
vanish  in  respect  of  marriages  between  British  subjects 
and  subjects  of  the  other  contracting  country. 

In  order  to  emphasise  the  fact  on  which  I  have 
dwelt,  that  there  is  a  direct  recognition  of  the  national 
law  in  many  cases  which  are  treated  as  authorities  for 
the  application  of  the  law  of  domicil,  I  add  one  more 
quotation,  from  Lord  Selbome's  judgment  in  Harvey 
V.  Farnie  ; — "  Let  it  be  granted  (and  I  think  it  is  well 
"  settled)  that  the  general  rule  internationally  reoog- 
"  nised  as  to  the  constitution  of  man-iage  is,  that  where 
"  there  is  no  personal  incapacity  attaching  upon  either 
"  party,  or  upon  the  particular  party  who  is  to_  be 
"  regarded,  iy  the  law  to  which  he  is  personally  subject, 
"  that  is,  the  law  of  his  own  country,  then  marriage  is 
"  held  to  be  constituted  everywhere  if  it  is  well 
"  constituted  secundum  legem  loci  contractus.'' 
XII.  I  now,  at  length,  come  to  divorce. 
I  have  endeavoured  to  account  for  the  prevalent 
idea  that  the  jurisdiction  in  divorce  is  based  on  domicil 
by  tracing  it  back  to  the  i-ule  that  domicil  governs  the 
capacity  to   contract   maniage.     I   know   of   n,o   case 


which  supports  this  view ;  but  I  know  of  no  case  which 
explains  the  law  on  any  more  reasonable  hypothesis. 
As  I  have  already  said,  the  mere  statement  that  marriage 
induces  a  status  of  husband  and  wife  in  the  parties,  and 
therefore  introduces  the  law  of  domicil,  is  inconclusive. 
The  importance  of  knowing  what  we  are  talking 
about  when  we  say  that  jurisdiction  in  divorce  is  based 
on  domicil,  is  emphasised  by  the  fact  that  Ogdeu  v. 
Ogden,  by  denying  that  capacity  to  contract  marriage 
depends  on  domicil,  destroys  the  first  ground  on  which 
the  basing  of  jurisdiction  on  domicil  can  be  supported. 
It  throws  open  again  the  old  discussion  whether  the 
jurisdiction  to  divorce  is  not  to  be  governed  by  the 
law  of  the  place  of  the  contract,  seeing  that  that  law  is 
to   decide   on   the  validity  of   the  man-iage   and   the 
capacity  of  the  parties  to  contract  marriage.     If  this 
is  not  so,  then  there  is  no  other  law  competent  to 
decide  the  question  but  the  national  law  of  the  parties. 
The  question  is  somewhat  complicated  by  the  fact 
that  exclusive  jurisdiction  is  claimed  for  the  courts  of 
the   domicil ;  but  I  will  not  say  more  on  that  point 
than   this — that   it   has  never  been   satisfactorily  ex- 
plained  why   this   law   of  the  domicil  should  not  be 
enforced  in  divorce  by  another  court,  in  the  same  way 
as  the  law  of  the  domicil  is  enforced  by  other  courts  in 
cases  of  succession.     But  the  relation  of  jui-isdiotion 
in    divorce    to    capacity    to   contract   man-iage    is  so 
important  a  point  that  I  venture  to  re-state  it.     The 
general  proposition  is  that  status  is  governed  by  the 
law  of  the  domicil ;  the  relation  of  husband  and  wife 
is  a  status,  therefore  it  is  said  that  it  follows  that  that 
relation  must  be  governed  by,  and  subordinated  to,  the 
law  of  the  domicil,  that  is,  the  domicil  of  the  husband. 
But   if  we   start   from   the   other   end — the  question 
whether    the    fact    of    capacity  to    enter    into    that 
relationship    exists    detennined    by    the   law    of    the 
domicil — then   its    continued   regulation  of  the  man's 
new   position,  to   which   the   wife's   new  position  has 
been    joined,    is    intelligible.     There    must   be    some 
connection  between  the  principle  which  determines  the 
fact  of  the  capacity  to  marry,  and  that  which  regulates 
the  competence   of  the   coui-ts  to  dissolve  maniage  ; 
and  the  fact  that  domicil  should  hitherto  have  been 
taken   as   the   guiding   principle   for   both  cannot   be 
merely  fortuitous.     This   position   is   logical  and    in- 
telligible when  we  substitute  the  national  law  for  the 
law  of  the  domicil,  because  we  have  no  longer  to  deal 
with   theory,   but   with   the   fact   with   which   we  are 
familiar,  that  the  national  law  of  many  countries  does 
in  fact  profess  to  govern  the  capacity  of  its  subjects 
to  marry,  to  regulate  the  degrees  within  which  their 
mai-riages  are  permissible,  and  to  detennine  the  cases 
in   which  they  may  be   dissolved.     The  link  which  I 
have  imagined  between  the  permissive  creation  of  the 
marriage    tie    and    its    compulsory    dissolution    does 
therefore  exist  in  fact  when  we  tui-n  to  the  national 
law. 

Now,  here  I  must  begin,  as  I  did  before,  with  a 
very  simple  case.  Two  French  subjects  marry  in 
France,  and  the  maniage  is  subsequently  declared 
void,  or  is  dissolved  by  the  French  courts.  This 
divorce  must  be  recognised  ;  and,  as  I  said  before,  the 
English  courts  have  no  right  to  raise,  or  allow  to  be 
raised,  a  preliminary  discussion  as  to  domicil,  whether, 
for  example,  the  husband  is  domiciled  in  Russia, 
because  the  law  of  France  pays  no  regard  to  such  a 
consideration. 

Of  course  the  next  point  which  arises  is  whether  a 
coui-t  in  one  country  can  dissolve  a  maniage  contracted 
in  another.  This  is  the  old  problem  which,  because  he 
did  not  ansv/er  it  aright,  sent  Mr.  Lolley  to  prison  ; 
and,  as  I  say,  it  must  be  revived  if  the  law  of  the 
place  of  the  contract  is  to  be  the  law  governing 
capacity  to  marry. 

The  decision  in  LoUey's  case  was  that  the  Scotch 
courts  could  not  affect  the  status  of  married  persons 
domiciled  in  England.  The  decision  in  Harvey  v. 
Fai-nie  was  that  where  the  parties  were  domiciled  in 
Scotland  a  Scotch  divorce  is  vahd,  and  ought  to  be 
recognised  in  England  and  by  all  other  countries  in 
the  world.  This  means  that  in  divorce  nationality  has 
no  place,  any  more  than  the  locality  of  the  naan-iage. 
What  the  law  says,  therefore,  is  that  even  though  the 
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marriage  of  two  foreigners  is  indissoluble  by  their  own 
law  (which  English,  marriages  were,  except  by  Parliament, 
in  Mr.  Lolley's  time),  yet  if  they  acquire  what  English 
law  calls  a  domicil  in  England,  the  English  courts  may 
dissolve  it.     Or,  supposing  that,  by  the  national  law  of 
the  parties,  that  is,  the  husband's  national  law,  it  can 
only  be  dissolved  for  certain  grounds,  it  may  be  dissolved 
for  grounds  known  to  English  law  but  unknown  to  the 
national  law ;  or  yet,  again,  that  it  cannot  be  dissolved 
for  grounds  known  to  the  national  law  if  they  are  not 
known   to   English   law.     AU  that   I   have  said  with 
regard  to  domicil  in  connection  with,  the  interference 
with  the  national  law  by  domicil  in  marriage  is  equally 
applicable  hei'e,  and  need  not  be  repeated.     And  the 
Lords,  in   Harvey  v.    Famie,  discovered    other    grave 
objections.     "  Domicil  "  means  both  domicil  of  origin 
and  domicil  of  choice ;  the  rule  is  as  applicable  to  the  one 
as  to  the  other ;  but  domicil  of  choice  leaves  open  the 
door  too  wide  to  deliberate  evasion  of  the  national  law, 
or,  it  must  be  added,  even  of  the  law  of  the  original 
domicil. 

This    introduction   of   free-will   into   so   serious   a 
matter  seems  to  me  the  most  fatal  of  all  the  many 
objections  to  the  law  of  domicil.     In   the   most   im- 
portant affairs  of  human  life,  those  which  affect  a  man 
at  his  birth,  in  his  manhood,  at  his  man-iage,  and  after 
his  death   (in   his   succession),   are,  according  to   this 
this  theory,  governed  by  a  principle  which  allows  so 
great  a  play  to  free-will,  that  theoretically  a  man  may 
select  his  9wn  law  after  he  is  of  age  ;  and  before  that 
the  law  which  governs  him  depends  on  his  father's  good 
will  and  pleasure.     I  say  theoretically,  because  the  one 
safeguard  against  the  evil  consequences  of  the  principle 
is  that  people  know  very  little  about  it,  or  of  the  powers 
that  it  gives  them.    The  Lords  in  this  case  hammered,  if 
I  may  use  the  expression,  at  the  subject,  because  they 
saw  how  fraught  with  danger  the  doctrine  was,  how 
diiScult  to  test  the  hona  fides  of  the  change.     And  in 
Niboyet  v.  Niboyet,  a  later  case,  James,  L.J.,  declared 
it  to  be  "a  violation  of  every  principle   to  make  the 
"  dissolubility  of  a  marriage  depend  on  the  mere  will 
"  and  pleasure  of  the  husband,  and  domicil  is  a  matter 
"  entirely  of  his  will  and  pleasure." 

Perhaps  it  may  be  said  that  you  may  change  your 
nationality  at  will,  and  therefore  the  same  argument 
apphes  to  the  national  law  if  that  were  to  be  substituted 
for  the  law  of  domicil.  But  there  is  aU  the  difference 
in  the  world.  Naturalization  is  performed  openly, 
coram  populo,  and  is  admitted  by  all  nations.  Change 
of  domicil  may  be  accomplished  secretly ;  so  that  none 
of  the  family  even  who  are  affected  by  it  may  know. 
In  all  seriousness,  a  new  domicil  may  be  acquired 
without  the  man  knowing  it  himself. 

I  have  criticised  domicil  of  choice ;  but  it  must  not 
be  assumed  that  domicil  of  origin  can  pass  free  of 
criticism.  Stress  is  always  laid  on  the  necessity  in 
matrimonial  affairs  of  their  being  governed  by  the  law 
of  the  domicil,  because  it  is  the  law  of  the  community 
among  which  the  person  resides,  or  may  be  supposed  to 
reside.  If  this  were  true,  there  might  be  something  to 
be  said  for  the  doctrine.  But  it  is  often  untiaie,  nearly 
always  in  hard  or  difBcult  cases.  We  have  only  to 
remember  the  case  of  Colonel  Udny,  whose  domicil  of 
origin  was  Scotland.  He  then  acquired  a  domicil  of 
choice  in  England  when  he  settled  down  for  good  in 
Belgrave  Square;  but  this  he  lost  when  he  went  to 
Boulogne  to  escape  his  creditors ;  and  as  he  did  not 
acquire  a  domicil  there,  for  he  always  meant  to  retiu-n, 
but  not  necessarily  to  Scotland,  his  domicil  of  origin  in 
Scotland  revived.  What  interest  had  the  Scotch  village 
community  where  he  was  born  in  his  subsequent  pro- 
ceedings after  he  had  gone  south  ?  yet  the  legitimacy 
of  his  children  depended  on  whether  he  was  domiciled 
in  Scotland. 

Again,  the  effectiveness  of  the  doctrine  which  gives 
such  emphasis  to  the  interest  of  the  community  is 
destroyed  by  the  weight  which  is  given  to  the  ultimate 
intention  to  retimi  home.  If  a  community  is  really 
interested  in  the  matrimonial  affairs  of  those  who  form 
part  of  it,  surely  the  inhabitants  of  the  Edgware  Road 
must  have  been  interested  in  those  of  Mons.  Loustalan, 
the  successful  French  laimdryman  who  "  got  up  "  the 
shirts  of  the  nobility  and  gentry  of  the  neighbourhood 


for  so  many  years  in  the  best  French  fashion.     Yet  that 
desire  which  lurked  at  the  back  of  his  head,  that  some 
day,  when  the  limiting  period  for  ai\  offence  against 
French  law  had  wiped  it  out,  he  might  return  to  France 
a  desire  which  might  never  have  been  fulfilled,  led  the 
coui-t  to  find  that  he  was  not  domiciled  in  England 
The  facts  in  re  Trufort  presented  a  curious  little  puzzle 
to  the_  court ;  re  Johnson  showed  the  law  world  that 
domicil  was  capable  at  its  worst  of  producing,  when  it 
clashed  with  a  law  which  recognised  the  national  law 
that   most  puzzle-headed  doctrine  which  is  known  as 
the  "  renvoi."     These  cases  are  the  despair  of  lawyers  ■ 
they  might  be  tolerated,  perhaps,  if  only  property  werj 
in  issue  ;  but  a  wider,  deeper,  more  terrible  issue  hangs 
upon  them,  the  legitimacy  of  children.     Lord  Justice 
James,  in  the  picturesque  language  of  which  he  was 
a  master,  inveighed,  in  re  Goodman's   trusts,   on  the 
iniquity   of   a    law   which    should   not   recognise   the 
legitimated  children  of  the  thousands  of  aliens  who 
come  to  our  shores  ;  the  law  of  domicil  is  as  capable  of 
as  grave  iniquity. 


I  have  not  wandered  so  far  from  the  law  of  divorce 
as  may  be  imagiaed,  for  the  Court  of  Appeal,  in  Niboyet 
V.  Niboyet,  made  an  effort  to  break  away  from  the  rioid 
applioatipn  of  the  law  of  the  domicil,  and  to  set  up  a 
jurisdiction  based  on  the  matrimonial  home.  The 
doctrine  lasted  some  time,  tiU  it  was  ruthlessly 
destroyed  by  the  Judicial  Committee  of  the  Privy 
Council  in  Le  Mesurier's  case ;  but  was  again  set  up,  so 
far  as  judicial  separation  is  concerned,  by  the  Court'  of 
Divorce  in  Armytage  v.  Armytage. 

With  regard  to  Le  Mesui-ier's  case,  I  have  only  to 
draw  the  attention  of  the  Commissioners  to  the  point 
involved,  which  I  referred  to  in  my  oral  evidence  in 
connection  with  the  jurisdiction  of  the  Colonial  coin^s. 
If  they  have  no  juiisdiction  in  divorce,  as  in  this  case 
it  was  held  they  had  not,  because  the  husband  could 
not    acquire  a  domicil    in  the    Colony,    the    hardship 
on   the   wife    is    very  great;    for   she  must   come  to 
England,  assuming  that  to  be  her  husband's  domicil,  if 
she  wants  the  redress  which  the  law  of  England  gives 
for  the  marital  offence  of  the  husband.     Think  what 
this  pui-suing  of  the  husband  to  the  com-t  of  his  domicil 
means;  the  cost  of  it,  the  inconvenience   of  it;   the 
children  left  at  home  in  the  Colony ;  the  evidence  on 
commission;    the  hundred  and  one   details  of  a  suit 
brought  in  a  country  in  which  the  petitioner  does  not 
live,  against  the  husband  who  holds  the  purse  strings. 
_      The  question  is  too  important  for  me  not  to  elaborate 
it  slightly.     Take  such  a  case  as  Brodie  v.  Brodie.    A 
husband   and  wife  were   domiciled   in   AustraUa,  but 
were  residing  in  England.     The  Enghsh  court  enter- 
tained  the   wife's    petition    in   respect    of    a   marital 
offence  committed  in  Australia.     In  Hume  v.  Hume,  a 
divorce  was   granted  to  a  wife  by  the  Scotch  courts 
against  a  husband  who  had  been  living  in  America  for 
17  years,  and  was  at   the  time  living  with  a  woman 
whom  he  had  married  there.     He  had  in  fact  acquired 
a  domicil  there.     But  these  cases  were  disapproved  by 
the  Privy  Council  because  the  jurisdiction  was  exercised 
by   a   court  which  was  not  the  court  of  the  domicil. 
What   is   the  result  ?     In  order  to  sue  him  the  wife 
must  pursue  him  to  the  com-ts  of  his  domicil,  which 
may  be  Australia,  where  he  may  not  be  hving ;  so  that 
a  siut  must  be  brought,  in  such  a  case  as  Brodie's  case, 
in  a  coimtry  where  neither  party  resides.     The  hard- 
ship  stops   there  in  the  case  of  our  Colonies,  always 
supposing  the  court  of  the  Colony  where  the  domicU  is 
to   have   jurisdiction.     But   in   the  case  of  a  foreign 
country,  the  hardship  may  be  infinitely  worse,  for  it 
may  deny  the  wife  a  remedy  altogether.     Hundreds  of 
Enghsh  people  are  what  we  call  "  domiciled  "  in  foreign 
countries.      Our    courts    would    refuse    to    entertain 
petitions  for  divorce   between  them,  and  would  leave 
them  to  the  court  of  their  domicil ;  and  this  court,  for 
reasons   which   I   have   so   much   dwelt   on,   being  in 
complete  ignorance  of   what  the  English  law  means, 
would   m   many   cases  have   nothing  to  do  with  the 
matter,  but  leave  them  to  their  national  courts,  which 
have  already  declared  they  have  no  jurisdiction.     This 
is  one  way  to  make  the  mai-riage  tie  indissoluble ;  but 
it   acts   in    diametrical    opposition    to    a    law  -which 
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declares  that  for  certain  causes  tie  marriage  tie  may 
be  dissolved. 

A  shadowy  principle  is  gradually  shaping  itself  in 
our  courts  which  may  give  some  relief  from  this  state 
of  affairs  :  the  recognition  in  cei"tain  cases  of  an  inde- 
pendent domicil  of  the  wife.  But  it  has  not  yet 
acquired  the  precision  of  the  doctrine  as  it  is  enunciated 
by  the  American  courts,  which  have  laid  down  the 
principle  that  where  the  wife  is  deserted  she  retains  her 
old  domicil.  The  English  principle  is  that  the  husband 
cannot  be  allowed  to  assert  for  the  pui-poses  of  the  suit 
that  he  has  ceased  to  be  domiciled  in  this  country.  It 
is  something,  but  insufScient  to  meet  the  case  entirely. 
I  must  apologise  for  the  extreme  length  to  which 
this  diatribe  against  the  doctrine  of  domicil  has 
extended,  and  yet  also  for  the  manifold  points  which 
it  has  left  untouched,  for  there  are  many  things  yet  to 
be  added  to  what  has  been  said,  which  will  be  found 
elsewhere. 

I  think  it  may  be  useful  to  the  Commission  if  I 
conclude  with  what  I  believe  to  be  the  history  of  the 
jurisdiction  in  divorce. 

Xm.  Parliam.ent  does  not   appear  to   have   been 
guided  by  any  such   definite  principle  as  domicil   in 
passing  private  divorce  legislation ;  nor  were  the  Eccle- 
siastical Courts  in  the  exercise  of  any  of  their  matrimonial 
powers,  which  feU  short  of  divorce  a  viimido.     In  the 
Act  of  1867,  no  definition  of  the  jurisdiction  of  the  new 
Divorce  .Court  was  given;    and  Lord  Campbell,  then 
Chancellor,  declined  to  introduce  one.     He  is  reported 
to   have   said   to  Sir  C.   Cresswell :  "I  cannot  do  it. 
"  Whenever  that  question  is  I'aised,  it  must  be  decided 
■'  upon  legal  principles.    It  cannot  be  defined  "' (Porster 
V.  Forster).     This  must  have  been  about  1860,  when 
the  competence  of  the  court  had  already  been  much 
discussed,  the   tendency  of  the   decisions   being  very 
pronounced  in  favour  of  accepting  domicile  as  one  of 
the  tests.    This,  the  Commissioners  will  remember,  was- 
before  the  passing  of  the  Naturalization  Act  in  1870. 
The  question  was   refeiTed   to  by  the  Full   Court  of 
Divorce,   in    BatciifEe  ■;;.   Ratcliffe  (1859),  when   Lord 
Campbell,  then  Lord  Chief  Justice,  presided.    It  seems 
fairly  clear,  however,  that  "  domicil "   was   intended, 
and   not  som.e  form   of  residence,  such  as  is  so   fre- 
quently meant   when  the   word    "  domicile "   is   used. 
Though,  fi-om  Deck  v.  Deck,  I  doubt  if  this  extended  to 
the  recognition  of  foreign  jurisdiction  based  on  domicil. 
But  there  seems  to  have  been  some  doubt  whether  domicil 
was  the  sole  test  of  jui-isdiction ;  for  in  Batclifle's  case 
Lord  Campbell  said  that  it  was  not  necessary  "  to  define 
"  the  extreme  limits  of  the  jurisdiction  of  the  courts  "  ; 
and  in  Forster's  case  (1863)  Sir  0.  Cresswell,  the  Judge 
Ordinary,    prefaced   the   remarks   already    quoted   by 
saying,   "  I  should  have  been  very  glad  indeed  if  the 
"  Legislature  had  said  that  the  court  had  no  juris- 
"  diction  except  over  persons  domiciled  in  BnglanJ." 

In  1878,  the  doctrine  of  the  matrimonial  home  was 
laid  down  by  the  Court  of  Appeal,  in  N"iboyet's  case,  as 
the  test  of  jurisdiction,  based  on  the  construction  of 
the  Act  of  1857. 

In  1882,  in  Harvey  v.  Farnie,  domicil  was  asserted 
by  the  House  of  Lords  as  the  test  of  jurisdiction  of  a 
foreign  court  dissolving  a  marriage  which  the  English 
courts  would  alone  recognise,  though  not  without  con- 
siderable hesitation. 

In  1895,  the  Judicial  Committee,  in  Le  Mesurier's 
case,  discarded  the  matrimonial  home  as  not  waiTanted 
by  the  Act,  and  re-established  domicil  as  the  test  of 
BngUsh  jurisdiction,  ignoring  the  doubts  which  the 
Lords  had  expressed  in  Hai-vey  v.  Farnie;  and  em- 
phasising the  importance  of  the  rule  of  English  juris- 
diction coinciding  with  the  rule  of  recognition  of 
foreign  jurisdiction. 

In  1898,  some  of  the  dieta  in  Lord  Watson's  judg- 
ment in  Le  Mesurier's  case  were  questioned  by  the 


Divorce  Court,  in  Armytage  v.  Armytage,  and  the 
matrimonial  home  was  re-established  in  judicial 
separation. 

In  1906,  the  Court  of  Appeal,  in  Bater  v.  Bater, 
approved  of  the  rule  of  jurisdiction  being  extended  to 
domicil  of  choice ;  and  in  the  same  year  the  Divorce 
Court,  in  Armytage  v.  Attorney  G-eneral,  pressed  the 
doctrine  so  far  as  to  recognise  a  foreign  divorce,  which 
it  would  not  otherwise  have  recognised,  because  it  was 
proved  that  the  courts  of  the  domioU  would  have 
recognised  it. 

On  the  other  hand,  iu  the  following  among  other 
cases  in  which  the  personal  law  has  been  discussed,  in  , 
divorce   and   other   matters,   there   are   references   to 
"  domicile  "  or  "  domicil  "  which  are  hardly  intelligible 
if  they  are  not  intended  to  refer  to  the  national  law. 

Simonin  v.  Mallac :  judgment  of  Full  Court  of 
Divorce. 

Sottomayor  v.  De  Barros :  judgment  of  Court  of 
Appeal. 

Brook  V.  Brook  :  judgments  of  the  four  Law  Lords, 
as  to  the  operation  of  English  prohibitions  against 
marriage. 

Munro  v.  Munro :  judgment  of  Lord  Cottenham, 
as  to  the  operation  of  the  national  law  of  ligitimation. 

iJg   Goodrnan's  trusts :   judgment  of   James,  L.J., 

as  to  the  recognition  of  the  national  law  of  ligitimation. 

Harvey  v.  Farnie :  judgment  of  Lord  Selbome,  as 

to  the  recognition  of  the  national  law  of  incapacity 

to  marry. 

Finally,  Deck  v.  Deck,  in  which  the  Full  Court  of 
Divorce  (Martin,  B.,  WUles,  J.,  and  Sir  C.  Cresswell) 
laid  down  the  broad  doctrine  that  domicil  cannot  over- 
ride allegiance ;  nor  the  acquisition  of  a  foreign  domicil 
excuse  disobedience  to  an  English  Act  of  Parliament. 

As  Lord  Penzance  said  in  Wilson  v.  Wilson,  it  is  an 
obvious  necessity  that  a  satisfactory  canon  of  inter- 
national jurisdiction  should  be  established  in  divorce 
cases.  I  am  stating  what  I  know  to  be  floating  in  the 
minds  of  many  lawyers  when  I  say  that  so  long  as 
domicil  is  retained  as  the  basis  of  jurisdiction,  that 
canon  can  never  be  attained ;  because,  and  I  cannot  too 
often  insist  on  this,  our  idea  of  domicil  is  absolutely 
unknown  in  continental  law,  or  at  least  the  greater  part 
of  it,  and  to  the  minds  of  continental  lawyers  is  so 
curious  that  they  cannot  begin  to  understand  it  or 
appreciate  its  meaning.  "  It  is  both  just  and  reason- 
"  able,"  said  Lord  Penzance,  "  that  the  differences  of 
' '  married  people  should  be  adjusted  in  accordance  with 
■'  the  laws  of  the  community  to  which  they  belong,  and 
"  dealt  with  by  the  tribunals  which  alone  administer 
"  those  liiws.  An  honest  adherence  to  this  principle, 
"  moreover,  will  preclude  the  scandal  which  arises  when 
"  a  man  and  woman  are  held  to  be  man  and  wife  in 
"  one  country  and  strangers  in  another."  But  "  the 
"  community  to  which  they  belong  "  is  in  foreign  law 
the  nation  to  which  they  belong ;  even  in  English  law  it 
is  often  in  fact  not  the  law  of  the  domicil,  as  Colonel 
TJdny's  case  shows.  The  one  community  to  which  a 
man  belongs  is  his  own  country.  That  this  was  the 
meaning  of  domicile  among  the  old  lawyers  I  believe  to 
be  the  fact ;  and  even  now  it  is,  I  think,  manifest  that 
most  learned  judges  i-evert  to  that  original  idea.  I  am 
certain  of  this,  to  conclude  with  the  opinion  with  which 
I  started,  that  the  English  law  of  domicil  's  respon- 
sible to  a  very  large  extent  for  the  scandal  to  which 
Lord  Penzance  refen-ed ;  and,  as  I  said  in  my  oral 
evidence,  that  the  direct  consequence  of  the  doctrine 
is  to  encourage  the  solecism  that  a  man  and  woman 
may  be  married  in  one  country  and  their  children 
legitimate,  and  unmarried  and  their  children  bastards 
in  another,  against  which  so  many  eminent  judges 
have  inveighed,  more  especially  when  that  other  is  the 
country  to  which  they  owe  allegiance. 


Mr.  John  Robeet  Roberts  recalled  and  further  examined. 


{Chairman.)  I  think  that  the  very  interesting 
figures  which  you  were  giving  us  when  we  adjoxu:ned 
last  night  might  be  a  little  more  comprehensive,  if  I 
may  use  the  term,  in  form,  if  you  wiU  allow  me  to  put 


them  in  a  different  way.  They  are  so  interesting  and 
important  that  I  want  to  get  them  very  clearly  before 
the  Commissioners.  First  of  all,  will  you  take  the 
OivU  and  Judicial  Statistics  for  1907,  and  you  will  find 
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liat  the  total  number  of  separation  orders  granted, 
using  that  teiTn  in  the  sense  of  all  orders  granted,  is 
7,158.     I  dare  say  you  remember  that  figure  ? 

(Sir  Lewis  Bibdin.)  Would  you  mind  teUing  us 
Tvhat  page  this  is  on  ? 

(Chairman.)  Page  166. 

(Witness.)  Until  last  night  I  had  not  seen  those 
figures. 

8311.  (Chairman.)  It  is  the  same  as  your  proof, 
which  I  am  coming  to  in  a  moment,  but  I  want  to  get 
it  quite  plain.  Part  1  of  the  Criminal  Statistics  of  the 
same  year  has  two  tables  ? — Those  being  the  statistics 
which  I  have  myself  quoted. 

8312.  Those  being  the  statistics  you  have  referred 
to  ?— Yes. 

8313.  Part  1  deals  with  the  subject  of  the  pro- 
ceedings and  also  in  respect  of  orders  enforceable  as  if 
convictions  ? — Yes. 

8314.  Part  2  deals  with  other  quasi  criminal  orders, 
and  includes,  amongst  others,  miscellaneous  orders.  If 
you  wUl  kindly  follow  me,  I  think  that  we  can  get  this 
very  clearly  before  the  Commissioners.  The  number  of 
applications  by  man-ied  women  for  maintenance  orders 
under  the  Summary  Jurisdiction  Act,  1895,  section  5, 
and  the  Licensing  Act,  1902,  was  11,164  ?— That  is  so. 

8316.  They  called  them  there,  maintenance  orders, 
but  obviously  they  are  referring  both  to  maintenance 
and  separation  ? — All  applications  under  those  Acts. 

8316.  The  next  thuig  is  the  number  of  orders  made 
in  column  3  of  that  Part  1.  Out  of  those  11,164  appli- 
cations it  is  7,543  ? — Yes. 

8317.  I  leave  out  how  enforced,  by  imprisonment, 
as  it  only  confuses  it.  Then,  under  the  heading 
miscellaneous  orders  in  Part  2,  I  think  you  will  find 
that  we  get  to  where  the  confusion  in  the  tables  has  to 
some  extent  arisen.  Separation  orders,  therefore,  are 
put  under  the  heading  of  miscellaneous  ordei's  ? — Yes. 

8318.  These  orders  are  separated  into  orders  granted 
to  husbands  of  habitual  drunkards,  and  the  total 
number  of  those  is  262 ;  orders  granted  to  wives  of 
habitual  di-unkards,  120  ? — Yes. 

8319.  Orders  granted  to  wives  from  other  causes 
under  the  Summary  Jurisdiction  Act,  1895,  6,776  ?-^ 
Yes. 

8320.  Which  together,  namely,  262,  120  and  6,776, 
add  up  to  7,158  ?— Yes. 

8321.  That  is  the  figure  you  have  in  the  Civil 
Statistics  ? — I  follow  that. 

8322.  That  is  quite  clear  ? — That  is  quite  clear  to 
me. 

8323.  That  shows — we  may  leave  out  the  habitual 
drunkards  for  a  moment  and  keep  the  other  point  clear 
— that  all  of  those  orders  to  wives  are  treated  under 
the  heading  of  separations  ? — Yes. 

8324.  I  want  to  get  one  other  figure  before  I  com- 
plete what  I  have  to  get  from  you.  Those  7,158 
orders  were  the  result  of,  in  the  case  of  husbands  of 
habitual  drunkards,  458  applications,  and  in  the  case  of 
wives  of  habitual  drunkards,  258  applications,  and  in 
the  case  of  orders  from  other  causes,  9,736  ? — Quite  so. 

8325.  That  is  right  ?— I  think  that  is  right. 

8326.  The  only  thing  I  do  not  see  quite  clearly 
here  is  how  Part  1  is  in  accordance  with  Part  2  as  to 
the  actual  figures  given  ? — They  ought  not  to  be  in 
accordance. 

8327.  I  think  they  ought  to  be.  The  number  of 
applications,  for  instance,  under  the  two  Acts  in  Part  1 
is  put  down  as  11,164,  and  in  the  miscellaneous  oi-ders 
it  is  put  down  as  10,452  ? — I  do  not  think  that  they 
should  be  in  accordance,  for  this  reason :  Pari  1  includes 
all  applications. 

8328.  Part  1  is  maintenance  orders  under  the 
Summary  Jurisdiction  Act  of  1895  and  the  Licensing 
Act  of  1902  ? — All  applications  under  those  Acts. 

8329.  But  when  you  turn  to  Part  2  all  the  applica- 
tions  under   those   Acts   only   amount   to   10,452  ? — 

Because  they   are  for  separation  only, 

8330.  No,  excuse  me,  I  think  you  are  wrong  ? — 
I  do  not  think  I  am,  my  Lord ;  it  says  so. 

8331.  I  think  you  must  be  wrong.  We  know  from 
what  yoti  have  told  us  that  these  orders  made  on  those 
applications  include  both  kinds,  namely,  maintenance 
and  separation  ? — No,  I  have  not  said  that. 


8332.  I  want  just  to  clear  one  point  before  I  go  to 
the  new  point,   the   total   number   of   applications  is 

rather  more   in   one   column   than   in   the   other  ? I 

should  expect  it  to  be,  because  the  first  part  contains 
all  the  applications  made  under  the  Act,  whether 
separation  is  asked  for  or  not  and  the  orders  made 
thereon.  In  the  second  portion,  according  to  the 
heading,  there  should  only  be  the  applications  for 
separation  and  the  orders  made  thereon. 

8333.  You  mean  there  have  been  some  in  which 
they  have  not  put  in  an  application  P — Yes,  I  should 
expect  the  second  portion  to  be  less. 

8334.  It  is  not  very  much  less,  because  it  is  put  in 
in  the  form  of  the  application.  That  shows  where  you 
get  your  original  figures  from  P — Yes. 

8335.  And  it  brings  us  abreast  of  seeing  the  two 
sets  of  tables,  the  civil  and  the  criminal  ? — Yes. 

8336.  It  enables  us  to  foUow  out  the  results  which 
your  figures  of  yesterday  are  helping  us  to  reach. 
Before  the  case  of  Dodd  v.  Dodd,  the  magistrates 
made,  as  a  matter  of  ordinary  form,  the  order  for 
separation  and  maintenance  of  wives  ? — I  should  say 
in  practically  all  cases — not  entirely. 

8337.  So  that  up  to  1906,  wherever  you  see  the 
figures,  they  have  treated  both  of  them.  If  they  had 
had  their  minds  brought  to  it  they  might  have 
separated  them  P — Yes. 

8338.  Since  1906,  when  I  drew  attention  to  this 
by  the  judgment  I  delivered  in  Dodd  v.  Dodd,  the 
magistrates  have  acted  differently.  Many  at  once 
acted  differently,  and  others  gradually,  in  course  of 
time  ? — Gradually. 

8339.  With  the  result  that  when  they  make  the 
order  they  make  it  for  maintenance  where  that  only 
is  required,  but  where  separation  also  is  required  they 
make  it  for  separation  as  well  ? — I  should  say  that 
that  practice  obtains  in  the  majority  of  cases,  not 
necessarily  going  to  the  extent  of  your  opinion,  but 
using  a  discretion. 

8340.  At  any  rate  that  had  a  very  marked  effect  ? — 
The  principal  reason  of  their  doing  it  being,  that  in 
the  event  of  subsequent  divorce  proceedings,  the 
separation  being  granted  might  prejudicially  affect 
the  husband  or  wife. 

8341.  If  they  make  an  order  which  has  the  effect 
of  separation  it  puts  an  end  to  the  desertion  if  our 
views  are  right,  and  they  cannot  utilise  that  at  all 
afterwards  as  a  ground  of  divorce.  That  is  the  point  ? 
— Yes,  but  we  do  not  go  as  far  as  the  opinion  ex- 
pressed in  yoiu-  report  in  my  own  cases,  that  a  simple 
order  for  maintenance  may  be  sufficient. 

8342.  Quite,  because  there  are  cases  where  they 
want  the  separation  as  well  ? — And  where  the  safety  of 
the  children,  or  the  comfort  of  the  children  and  the 
wife,  make  it  necessary. 

8343.  I  f  oUow,  but  the  general  effect  is ?— That 

there  is  now  a  difference. 

8344.  You  broadly  separate  the  cases  in  which 
maintenance  only  is  required  from  those  in  which 
protection  is  also  required  P — Yes. 

8345-6.  The  result,  as  I  have  followed  your  evidence, 
is  that  the  large  figure  of  7,158,  which  I  will  adhere  to, 
is  inclusive  of  those  which  are  only  maintenance,  as 
well  as  those  which  are  maintenance  and  separation 
orders  ? — I  judge  that  is  so,  not  from  the  fact  of  seeing 
the  figures  there,  but  from  finding  in  my  police  returns, 
which  are  a  constituent  part  of  those  figures,  that  cases 
simply  of  maintenance  orders  have  been  included  in 
that  column. 

8347.  You  consider  it  a  right  inference  to  draw  that 
the  words  "  sepai-ation  orders "  in  this  miscellaneous 
column  include  both  ? — Yes,  judging  by  my  personal 
experience  of  the  compilation  of  the  police  statistics  in 
Newcastle,  and  from  what  I  have  been  told,  that  the 
same  practice  obtains  elsewhere. 

8348.  I  am  not  in  the  least  quan-elling  with  what 
you  say,  but  I  want  to  get  it  clear  on  the  notes,  as  it 
strikes  me  it  is  extremely  important  ? — I  do  not  get 
these  individual  police  returns,  but  through  the  courtesy 
of  the  Chief  Constable  of  Newcastle  I  have  some,  and  I 
am  siirprised  to  find  in  the  majority  of  them  that  the 
figures  under  the  two  tables  coincide  even  now. 
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8349.  Let  us  get  on  to  what  it  shows.  You  find 
from  your  own  statistics  that  the  total  of  your  orders 
may  be  divided  up  into  two  classes,  one  in  which  there 
is  maintenance  and  the  other  in  which  there  is  separa- 
tion ? — That  is  so.     That  is  what  I  have  actually  done. 

8350.  Tou  infer  from  that,  coupled  with  the  other 
cases  of  returns  which  you  have  had,  that  the  7,158 
may  be  similarly  divided  ? — I  think  so. 

8351.  Do  yoiu-  tables  enable  you  to  give  us  approxi- 
mately how  many  of  those  7,158  you  think  are  for 
maintenance  only  ? — Not  outside  my  own  court. 

8352.  I  thought  you  said  you  had  returns  from 
several  other  towns,  which  you  mentioned,  which 
assisted  you  to  see  what  percentage  there  might  be 
likely  to  be  F — Yes,  although  I  have  not  analysed  those 
retui-ns,  but  I  think  the  figures  could  be  got. 

8358.  You  are  y'oing  to  give  us  those.  Let  us  get 
it  generally,  it  is  quite  enough.  How  much,  judging 
from  what  you  have  gone  into  yourself,  should  you 
estimate  was  the  pei-centage  of  the  7,158  that  might  be 
put  down  as  merely  maintenance  orders  ? — ^I  should 
think  probably  25  per  cent.,  but  I  have  no  data. 

8354.  That  is  near  enough.  Those  figui-es,  and 
those  you  have  got  fi-om  other  towns,  would  probably 
show  that  F — Yes,  I  think  so. 

8355.  We  might  say  that  the  75  per  cent,  left 
would  be  both  maintenance  and  separation  included  in 
the  orders  ? — That  would  foUow,  if  I  am  right  in  that. 

8356.  That  enables  us  to  get  on  a  good  deal  further. 
As  I  understand  you  to  say,  if  we  take  the  whole  of 
these  figures,  the  7,158.  in  niany  cases  the  parties  are 
reconciled  F — Yes. 

8357.  In  many  cases  the  orders  are  not  taken  up  F 
— -In  my  own  court,  75  per  cent,  of  the  orders  made 
were  never  taken  up  at  all,  or  at  any  rate,  never  acted 
upon. 

8358.  In  many  cases  you  said  they  were  reconciled 
even  when  taken  up  ? — Yes. 

8359.  Can  you  tell  us  approximately  again,  by  per- 
centages if  possible,  how  many  orders  for  separation 
were  not  taken  up  F — I  can  tell  you  that  only  in  New- 
castle.    I  find  that  last  year  we  made  45  orders. 

8360.  For  separation  F — For  separation.  We  made 
altogether  94  orders,  in  49  of  which  maintenance  only 
was  gi-anted,  and  in  45  of  which  separation  and 
maintenance  combined. 

8361.  Can  you  tell  us  how  many  of  those  45  orders 
were  not  taken  up  ? — 31  were  not  taken  up  or  acted 
upon. 

8362.  I  want  to  know  how  many  out  of  the  45.  I  do 
not  want  there  to  be  any  confusion  about  this.  I  am 
keeping  only  to  separation  orders  F — We  granted  45. 

8363.  You  said  you  granted  94  orders  altogether,  of 
which  49  were  for  maintenance,  and  45  you  said  were 
for  separation  F — 31  of  the  45  were  not  taken  up. 

8364.  Does  that  mean  only  14  were  acted  upon  F — 
Yes. 

8365.  Of  the  separation  F — Of  the  separation. 

8366.  Can  you  tell  us  how  many  of  the  maintenance 
orders  were  not  taken  up  F— They  would  practically  be 
for  desertion  only. 

8367.  Yes,  practically  F — Yes ;  it  would  be.  There 
were  34  not  taken  up  or  acted  upon. 

8368.  Very  much  the  same»number  F — Yes. 

8369.  In  many  cases  you  think  the  parties  are 
reconciled  afterwards  F — Yes.  Of  course  I  am  in  a 
better  position  to  judge  where  money  is  paid  thi-ough 
the  court  than  in  other  cases  where  it  may  not  be  paid 
through  the  court. 

8370.  Does  that  en.able  you  to  get  at  any  approxi- 
mation, coupled  witli  the  figures  you  have  from  other 
tables,  as  to  how  muny  of  these  7,158  are  orders  that 
•ire  not  taken  up.  You  said  75  per  cent,  might  be 
orders  for  separation.  How  many  of  that  75  per  cent, 
do  you  think  were  not  taken  up  F — I  could  not  say,  but 
I  have  called  attention  to  some  particular  towns  which 
I  have  taken. 

8371.  Those  are  the  ones  you  gave  us  yesterday  F — 

Yes.  ,   , 

8372.  The  figures  you  gave  us  yesterday,  coupled 
with  your  tables,  will  enable  us  to  appreciate  the  details 
of  this  a  little  more  F— I  think  so. 


8373.  The  broad  point  I  think  I  have  now  pretty 
plain  from  you,  is  this  :  that  although  75  per  cent,  of 
these  orders,  7,158,  may  be  made  for  sepai-ation,  a  very 
large  proportion  of  those  is  not  taken  up  F — Undoubtedly. 

8374.  And  in  others  they  are  reconciled  F — Yes. 

8375.  Where  did  you  get  the  figure  of  1,700  from 
which  you  mentioned  yesterday  F — 1  start  first  of  all 
with  that  number,  the  7,158,  and  from  that  I  take,  by 
inference,  a  certain  number  owing  to  the  error  in  the 
compilation  of  the  statistics,  based  upon  what  I  find  in 
Newcastle,  and  then  I  take  the  balance  of  the  deductions, 
being  represented  by  the  cases  that  I  find  in  my  own 
court  and  in  the  other  courts  where  reconciliation  takes 
place.  You  deduct  that  from  the  7,158,  and  it  leaves 
1,790  as  the  probable  amount  of  actual  permanent 
separations. 

8376.  Permanent  separations  F — So-called  permanent 
separations,  because  they  may  be  reduced  as  time  goes 
on.     That  is  for  the  year  1907. 

8377.  Have  you  thefigui-es  which  work  that  out,  so 
that  we  may  see  them,  if  necessary,  afterwards  F — 75  per 
cent,  is  my  own  personal  experience  in  Newcastle,  so 
that  I  have  not  placed  it  higher  than  that. 

8378.  What  do  you  say  75  per  cent,  is  F — In  75  per 
cent,  of  the  cases  in  Newcastle  the  orders  were  not 
taken  up  or  acted  upon  last  year,  and  I  do  not  go 
higher  than  that,  I  do  not  go  higher  than  my  own 
individvial  case.  In  making  the  deductions  I  take  75 
per  cent,  of  7,158,  not  going  higher  than  in  my  own 
case. 

8379.  The  only  difficulty  I  see  in  following  your 
figure  is  this  .-  you  take  75  per  cent,  off  orders  which 
are  both  for  maintenance  and  separation  F — In  the  table 
they  are  put  down  as  separation. 

8380.  You  are  taking  the  75  per  cent,  off  both 
classes  F — ^I  take  the  75  per  cent,  off  the  7,158,  which 
are  stated  to  be  the  orders  made  in  1907  for  separation. 

8381.  Judging  by  your  experience,  you  conclude 
that  you  may  take  that  off  for  orders  not  taken  up  ? — 
I  do  ;  for  orders  not  acted  upon. 

8382.  With  the  result  that  you  get  1,790  cases  in 
which  there  is  a  permanent  order  F — An  order  that  is 
for  the  time  being,  as  it  were,  permanent. 

8383.  Are  those  cases  in  which  the  order  stands  for 
separation  F — For  separation. 

8384.  Not  merely  maintenance  F — No,  for  separa- 
tion. 

8385.  {Sir  Lewis  Dibdin.)  Would  it  not  be  more 
accurate,  instead  of  saying  permanent  order,  to  say 
whether  taken  up  F — I  cannot  say  that,  except  in  my  own 
case,  because  I  do  not  know  whether  they  are  taken  up 
or  not  in  other  cases,  but  in  my  case  I  say  75  per  cent, 
are  not  taken  up,  or  at  any  rate,  not  acted  upon.  That 
may  be  increased  afterwards. 

8386.  {Chairman.)  That  75  per  cent,  includes  orders 
which  were  not  for  separation  at  all  F — No. 

8387.  I  think  it  does  F— 7,158  is  the  number  put 
down  in  the  table  as  being  the  orders  of  separation 
granted  last  year. 

8388.  Now,  we  know  from  your  analysis  that  those 
are  not  orders  in  which  separation  is  always  the  case  F 
— That  is  so,  but  to  what  extent  I  have  not  accurate 
data  to  go  upon. 

8389.  Apparently  from  your  figures  we  might  treat 
a  very  large  proportion  as  being  orders  in  which  there 
is  only  maintenance  F — I  said  probably  25  per  cent., 
but  that  is  only  an  estimate. 

8390.  That  leaves  75  per  cent,  in  which  there  are 
separation  orders  F — ^Yes. 

8391.  You  mean  that  75  per  cent,  of  this  figure  is 
not  taken  up,  which  reduces  the  orders  for  separation, 

according  to  your  estimate,  to  something  Uke  1,700  F 

I  think  so,  owing  to  reconciliation  having  apparently 
taken  place. 

8392.  That  makes  it  quite  clear.  The  result  is  this, 
that  these  tables  are  misleading  in  bringing  people  to 
the  conclusion  that  there  are  so  many  orders  in  which 
separation  would  permanently  operate  F — The  table 
itself  is  misleading,  and  no  allowance  is  made  for  the 
cases  where  reconciliation  takes  place. 

8393.  That  would  reduce  very  largely  the  number 
of  orders  in  which  you  might  expect  the  people  to  be 
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permanently  separated  ? — Ilndoiibtedly ;    that   is    the 
argument. 

8394.  That  is  -what  I  -wanted  to  get  at  very  clearly 
and  carefully.  That  is  dealing,  I  take  it,  -with  the 
people  who  come  before  your  court  ? — That  is  so. 

8395.  These  poor  people  ?  —  The  -wage-earning 
classes. 

8396.  Taking  that  as  reduced  in  that  general  -way, 
I  think  your  approximations  may  help  us  very  much. 
Do  you  consider  amongst  those  that  there  -will  be  still 
some  cases  in  "which,  if  they  could  get  it,  they  -would 
get  a  divorce  ? — Not  ia  my  experience ;  I  have  not  had 
that  personally.  Of  course,  occasionally  "we  get  people 
in  a  better  class  of  life,  who  may  have  been  reduced  in 
circumstances,  who  apply  to  us,  but,  taking  the  great 
number  of  cases  that  we  have,  I  have  no  personal 
knowledge  of  any  wish  having  been  expressed  to  get  a 
divorce.  I  have  made  inquiries,  also,  through  the  police- 
court  missionary,  and  he  tells  me  the  same  thing.  I 
have  also  made  inquiries  through  my  principal  coui-t 
officer,  who  is  brought  in  constant  touch  with  both 
husband  and  "wife,  and  he  expresses  the  same  opinion. 

8397.  What  you  said  yesterday  as  to  cases  of  great 
hardship  applies  to  a  stratum  which  is  above  the  class 
who  come  to  you,  or  some  of  them  ? — I  think  so,  coming 
from  the  lower  middle  class,  do-wn  to  those  imme- 
diately above  the  wage-earning  class — small  tradesmen, 
foremen,  and  people  such  as  clerks. 

8398.  Those  do  not  come  to  you  ? — No,  only  under 
very  exceptional  circumstances. 

8399.  "Would  the  solicitor  of  the  district  be,  able  to 
tell  us  about  the  position  of  those  people .''  They  do 
not  come  to  consult  you  ? — They  come  to  me  to  consult 
me,  because  1  am  very  much  a  poor  man's  lawyer  there, 
but  they  do  not  come  before  me  in  my  official  capacity 
in  court. 

8400.  Upon  what  is  it  that  they  come  to  consult 
you  ? — They  come  to  me  with  their  troubles,  generally, 
every  day. 

8401.  Is  it  that  consultation  which  leads  you  to 
think  that  above  this  class  which  these  statistics  deal 
■with,  there  is  a  stratum  that  is  inflicted  "with  the  hard- 
ships which  you  have  just  mentioned  P — Partly  from 
that,  and  partly  from  what  must  be  common  knowledge 
I  think. 

8402.  Are  those  cases  in  which  they  have  expressed 
to  you  their  desire  to  get  a  divorce  P — They  have  stated 
circumstances  which  would,  I  think,  have  justified  them 
in  applying  for  a  divorce. 

8403.  1  think  now  you  have  made  it  extremely  clear, 
and  helped  us  with  your  evidence,  and  I  must  thank 
you  very  much  indeed.  Now  1  think  I  may  go  back 
again  to  your  proof.  I  do  not  know  whether  I  have 
asked  you  about  the  principal  causes  of  the  differences 
between  husband  and  wife  in  your  experience  ? — No, 
I  do  not  think  so.  1  think  we  had  stopped  there.  I 
think,  in  the  first  place,  improvident  marriages,  the 
parties  often  marr3dng  very  young,  and  in  some  cases 
for  the  purpose  of  legitimatising  the  first  bom,  and 
through  the  parties  not  having  the  means  to  keep  up 
the  establishment.  They  then  are  obliged  to  forego, 
especially  the  husband,  the  amusements  they  have  been 
accustomed  to,  such  as  going  to  football  matches,  &c. 

8404.  We  have  had  these  views  presented,  but  I  am 
anxious  to  see,  as  no  doubt  evei-ybody  is,  whether  you 
have  any  remedy  to  suggest  that  deals  -with  those 
causes  ? — That  is,  of  course,  a  most  difficult  question. 
I  do  not  see  very  weU  how  you  can  throw  obstacles  in 
the  way  of  people  marrying.  Of  course,  a  good  many 
of  these  marriages  would  take  place  in  registry  offices. 
I  do  not  know  whether  something  could  be  done  to 
make  the  preliminary  stages  more  public.  It  is  the 
lesser  of  two  evils.     It  is  a  difficult  matter. 

8405.  Would  you  like  to  see  them  get  a  certificate 
from  the  relieving  officer  to  say  that  they  were  entitled 
to  be  married  ? — I  do  not  see  to  what  extent  that 
certificate  could  possibly  go, 

8406.  Tou  cannot  help  us  by  any  recommendation 
upon  that  P — No. 

8407.  Tour  other  cause  is  drinking,  gambling,  and 
subsequent  neglect  of  work  by  the  husband  ? — If  you 
could  eliminate  the  drink  ques"tion  you  would  eliminate 
probably  90  per  cent,  of  the  cases  that  I  have. 


8408.  Passing  on  to  an  observation  you  make  under 
that  heading,  you  say  this,  "  Of  the  512  cases  "  ?— Before 
you  pass  away  from  that  I  should  like  to  say  this.  I 
have  heard  a  good  deal  about  frivolous  applications  by 
■wives,  but  that  is  not  my  experience.  I  think  in  the 
very  great  majority  of  cases,  I  do  not  say  that  there 
are  not  exceptions,  the  utmost  forbearance  has  been 
shown. 

8409.  Tou  think  the  court  is  come  to  as  a  last 
resort  ? — Tes. 

8410.  Of  the  512  cases  in  which,  as  already  stated, 
payments  have  been  made  through  the  court  during 
the  last  8  years,  in  16  cases  a  second  sepai-ation 
order  has  been  made,  and  in  six  of  those  the  parties 
are  now  living  together  again? — Tes.  A  rather 
interesting  point  which  strikes  me  there  is  this.  I 
notice  that  last  last  year,  I  think  it  was,  in  six  oases 
the  -wife  alleged  adxdtery  on  the  part  of  the  husband 
out  of  the  cases  that  were  heard.  In  five  out  of  six 
they  have  gone  back  again,  although  she  alleged 
adultery. 

8411.  During  the  year  1909,  1,473Z.  12s.  was  paid 
through  the  court  for  maintenance.  The  average 
amount  ordered  for  maintenance  for  the  year  1909  here 
was  10s.  9d.  per  week  ? — The  average  wage  being  about 
28s.  to  30s. 

8412.  Tou  have  given  us  some  statistics  of  the 
applications  under  the  Summary  Jurisdiction  Act, 
1895,  and  under  the  Bastardy  Act,  which  show  the 
number  of  orders  for  imprisonment  ? — ^I  think  I  worked 
those  out  from  the  Criminal  Statistics. 

8413.  We     will     have     those     printed 
evidence  ? — 

Affiliations. 

Statistics  for  England  and  Wales. — Summary 
Jurisdiction  Act,  1895. 
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24,958 
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8,319-3 

6,674-3 

1,602-3 
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24-35 

8414.  I  see  you  get  an  average  percentage  of  orders 
to  applications  of  66-97  and  an  average  percentage  of 
imprisonment  to  orders  of  26-67.  That,  is  an  average 
of  imprisonment  after  orders  made  ?— Tes. 

8415.  What  happens  during  those  cases  of  imprison- 
ment. What  becomes  of  the  -wife.  There  is  no  money 
coming  in.  What  becomes  of  the  wife  and  children 
then  ?— She  will  do  exactly  what  she  did  before.     The 
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man  is  sent  to  prison  because  he  has  not  been  paying 
before,  so  that  the  wife  is  no  worse  off  if  he  is  in 
prison. 

8416.  That  follows,  but  I  want,  to  know  what 
happens  in  fact  ? — On  the  part  of  the  wife  ? 

8417.  Yes  ? — She  has  to  get  along  as  best  she  can, 
and  I  think  if  it  was  not  for  the  fear  of  imprisonment 
they  would  get  paid  worse  than  they  are. 

8418.  The  second  point  is,  is  that  imprisonment  a 
satisfactory  remedy.  Dui-ing  the  time  he  is  in  prison 
he  can  earn  nothing.  It  has  been  suggested  to  us  that 
you  might  add  hard  labour  to  it,  and  then  he  would 
not  be  so  anxious  to  stay  there  ? — If  anyone  knows 
the  inside  of  a  prison,  such  as  a  clerk  to  the  visiting 
justices  does,  you  would  find  there  is  not  much  distinc- 
tion between  hard  labour-  and  ordinary  labour-.  I  do  not 
think  that  the  addition  of  hard  labour  will  make  much 
difference  to  the  class  of  people  who  are  sent  to  prison. 
It  is  mere  child's  play  to  that  class. 

8419.  Would  you  leave  this  percentage  of  imprison- 
ment to  stand,  or  do  you  suggest  that  there  should  be 
any  amendment  of  the  law  in  order  to  avoid  it  ?- — No, 
let  it  stand.  I  should  not  relax  the  power  of  making 
the  man  pay. 

8420.  Do  you  think  it  desii-able  that  orders  might 
be  made  upon  his  employer  to  pay  a  portion  of  his 
wages  ? — In  cases  which  are  in  arrear  it  might  he  an 
additional  step,  if  the  employers  v.'ould  consent  to  do 
so.  They  are  exceedingly  good  in  giving  assistance  in 
every  way. 

8421.  Would  the  employers  in  yoin-  district  be 
ready  to  acquiesce  and  act  upon  an  order  which 
required  payment  of  part  of  the  money  to  the  wife  and 
part  to  the  other  ? — I  cannot  say,  but  judging  from 
the  great  assistance  they  have  given — they  are  always 
willing  to  give  a  note  to  say  what  a  person  is  earning, 
either  for  this  purpose,  or  for  the  purpose  of  poor  law 
administration,  or  in  prosecutions  under  the  Cruelty  to 
Children  Act, — I  should  think  they  would. 

8422.  Tou  think  it  might  work  ? — I  cannot  tell,  but 
I  think  as  it  would  be  compulsory  they  would  do  it. 

8423.  This  percentage  strikes  one  as  being  very 
large.  Does  it  result  from  absolute  inability  to  pay 
or  from  contumacious  refusal  to  pay  ? — Contumacious 
refusal  to  pay  in  the  majority  of  cases,  undoubtedly. 

8424.  What  happens  to  those  cases  ?  Does  the 
imprisonment  wipe  out  the  arrears  ? — It  wipes  out  the 
arrears.     , 

8425.  It  wipes  out  the  arrears  when  they  come  out? 
— Tes. 

8426.  What  is  the  length  of  imprisonment  ? — That 
is  according  to  scale. 

8427.  The  longest  time,  I  think,  is  only  three 
months  ? — We  should  not  send  them  for  longer  than 
three  months. 

8428.  {Mr.  Brierley.)  There  is  no  power  to  do  so  ? 
— -Three  months  is  the  maximum. 

{Mr.  Brierley.)  When  it  is  over  201. 

8429.  {Chairman.)  If  they  are  contumacious,  and  go 
to  prison  for  three  months,  they  would  clear  off  the 
arrears  and  be  under  no  liability,  except  what  has  run 
on  in  the  meantime  ? — If  you  send  a  man  to  prison  for 
three  months  the  arrears  will  be  very  high,  therefore 
they  would  never  be  paid  under  any  circumstances.  It 
little  matters  whether  they  are  legally  wiped  out  or 
not.  A  working  man  could  not  afford  to  pay  arrears 
to  that  extent  under  any  circumstances.  That  arises 
through  the  wife  allowing  the  airears  to  accumulate, 
and  not  taking  steps  to  obtain  them. 

8430.  In  those  cases  the  wife  has  to  get  on  as  best 
she  can  ? — Tes. 

8431.  Do  you  find  that  there  are  many  cases  m 
which  she  falls  ?— No,  I  do  not  think  so. 

8432.  Tou  have  no  r^medy  which  you  wish  to  bring 
before  us  ? — None  whatever. 

8433.  The  other  statistics  are  of  a  similar  character 
for  affiliation  orders  ? — Tes. 

8434.  In  which  the  percentage  is  not  far  from  being 
the  same  ?— It  is  very  similar. 

8435.  Assuming  that  the  present  jurisdiction  of 
the  Summary  Jurisdiction  Act  is  retained,  you  want  to 
suggest  certain  amendments  in  the  law  ? — Tes. 


8436.  Tou  propose  that  the  summonses  should 
specify  more  particularly  the  relief  that  is  wanted  ? — I 
think  so,  and  that  they  should  contain  particular."  of 
the  craelty  alleged  also.  I  think  that  is  fair  to  th? 
husband,  because  he  has  no  means  of  knowing  wh.at  are 
the  specific  charges  until  he  hears  the  evidence  Bfl.\ei\ 
in  court. 

8437.  Generally  speaking,  the  summons  puts  in  all 
they  .could  possibly  get,  and  then  they  apply  at  the 
time  for  what  they  really  want.  Tou  ask  that  the 
respondent  should  be  summoned  by  stating  specific 
occasions  ?- — I  think  so.     I  think  it  is  fair  to  the  man. 

84:>S.  You  suggest  that  where  the  husband  make 
an  application  for  an  order  for  dismissal,  or  alleges 
that  it  should  be  discharged  upon  the  ground  of 
adultery,  that  he  should  be  required  to  send  particulars 
of  such  adultery? — Tes,  to  furnish  particulars. 

8439.  Before  he  appears  ? — Tes,  furnish  particulars 
to  the  wife  and  to  the  court.  At  present  we  adjourn 
for  that  purpose.  It  is  a  very  important  matter  to  the 
wife. 

8440.  That  would  mean  more  expense.  Would  not 
an  adjournment  meet  the  case  ? — It  does  in  effect. 

8441.  Tou  state  that  there  is  a  very  gelieral 
expression  of  opinion  among  justices'  clerks' that  the 
wife  should  not  be  allowed  to  leave  the  husband  as  a 
condition  of  getting  an  order  in  a  case  of  cruelty  ? — It 
is  a  great  hardship  in  many  instances. 

8442.  Then  you  say  that  a  point,  somewhat  the 
converse  of  the  last  point,  is  the  case  of  a  man-ied 
woman  living  in  her  own  house,  can-ying  on  a  business, 
and  the  husband  is  in  such  a  condition  that  she  might 
get  an  order  if  she  left  him.  Tou  mean  in  the  same 
way  ? — Where  cohabitation  has  ceased,  I  think  that 
there  should  be  some  means  of  ejecting  the  husband 
from  the  house. 

8443.  Again,  you  do  not  want  a  month  to  elapse 
between  the  date  of  the  order  and  the  enforcing  of  it  ? 
- — No,  I  think  seven  days  is  ample.  It  is  a  great 
hardship  the  wife  having  to  wait  so  long. 

8444.  Then  you  suggest  that  there  should  be  a 
wider  discretion  as  to  the  custody  of  the  children,  and 
that  such  discretion  should  not  be  limited  to  mis- 
conduct on  the  part  of  the  wife.  Tou  usually  mean 
"  by  misconduct  "  not  "  to  misconduct "  ? — Tes. 

8445.  That  they  should  not  be  tied  too  tightly? — 
Tes,  I  think  that  there  was  too  cast  iron  a  rule  laid 
down  in  Cobbe  v.  Cobbe. 

8446.  Then  you  think  that  in  the  case  of  an  order 
being  granted,  that  a  husband  should  be  under  penalty 
to  furnish  his  address  and  every  change  of  address  ? — 
I  think  that  would  be  useful. 

8447.  The  next  point  is  as  to  the  aggravated  assaidt, 
which  I  do  not  qrute  understand  ? — A  conviction  for  an 
aggravated  assault  is  a  ground  upon  which  you  can 
found  an  application  for  a  separation.  An  aggravated 
assaidt  is  defined  as  one  that  is  of  such  an  aggravated 
nature  that  it  cannot  in  the  opinion  of  the  justices 
be  sufficiently  punished  as  a  common  assault  under 
section  42,  that  is,  by  imprisonment  vrith  or  without 
hard  labour  not  exceeding  two  months,  or  a  fine  not 
exceeding  5Z.  The  punishment  for  an  aggravated 
assault  is  six  months'  imprisonment  with  or  without 
hard  labour,  or  fine  not  exceeding  20Z.,and,  in  addition, 
if  the  justices  so  think  fit,  binding  over  to  keep  the 
peace  for  six  months.  The  Statute  does  not  create 
two  distinct  offences,  but  simply  gives  power  to  justices, 
if  they  think  the  assault  is  of  an  aggravated  nature, 
to  inflict  adequate  punishment.  Then  there  are  cases 
which  I  refer  to,  Crocker  v.  Raymond,  Woods  v.  Woods, 
and  PoweL.  v.  Powell,  which  establish  that  fact  that 
you  are  not  obliged  to  inflict  the  heavier  punishment 
although  you  convict  for  an  aggravated  assault,  and 
justices  do  not  do  that  because  the  longer  a  man  is  in 
prison,  or  the  greater  the  punishment,  the  more  difiicult 
it  will  be. 

8448.  What    is   the   amendment    you    suggest  P 

Doubt  has  been  thrown  upon  the  accuracy  of  those 
decisions,  and  I  only  mention  the  matter  in  case  it 
should  strike  the  Commission,  if  there  is  some  doubt, 
that  it  should  be  provided  that  the  justices  are  not 
compelled  to  inflict  the  heavier  punishment. 
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8449.  We  are  not  dealing  here  with  pimishment, 
we  are  dealing  here  with  separation  orders.  What 
amendment  do  you  suggest  with  regard  to  those  ? — 
None  whatever. 

8450.  We  are  not  considering  that  other  point  P — 
I  did  not  know  that. 

8451.  Then  I  think  we  may  pass  from  that.  I  think 
you  would  suggest  a  compulsion  to  take  a  note  of  the 
evideroR  ? — T  have  stated  my  reasons  for  that. 

8452.  You  suggest  there  should  be  a  statutory 
obligation  ? — There  is  no  such  obligation  at  present. 

8453.  The  coui-t  has  felt  that  difficulty,  but  it  has 
always  intimated  it  ought  to  be  done  ? — What  was  a 
request  has  now  become  a  command. 

8454.  I  think  also  you  suggest  that  where  there  has 
been  an  agreement  to  separate  and  non-payment,  that 
fact  should  not  debar  the  wife  from  coming  for  a 
separation  order  P — I  think  that  is  i-ather  a  hard  case. 
I  think  the  point  was  mentioned  by  a  witness  yesterday. 
An  agreement  in  bastardy  does  not  prevent  proceedings 
being  taken  subsequently. 

8455.  Ton  would  put  her  back  in  the  position  she 
would  have  been  in  if  she  had  taken  out  a  summons  ? — 
Tes. 

8456.  Although  there  has  been  an  agreement  to  pay, 
the  money  has  not  been  paid.  The  next  point  is  some- 
thing about  proof  of  adultery.  WUl  you  make  that 
point  plain  ? — That  was  a  point  also  I  heard  mentioned 
yesterday.  It  was  decided  in  Ruther  v.  Ruther  that 
the  husband  is  entitled  to  have  the  order  discharged 
under  section  7  on  proof  of  the  wife's  adultery,  although 
he  may  by  his  own  neglect  or  misconduct  have  conduced 
to  the  adultery. 

8457.  Tou  would  give  discretion  ? — 1  would  give  a 
discretion  similar  to  that  contained  in  section  6,  which 
provides  that  where  the  adultery  takes  place  before  the 
application  is  made,  and  if  the  husband's  conduct 
conduces  to  the  adultery  thp^c  is  no  bar  to  the  wife. 
I  should  put  the  same  proviso  to  section  7. 

8458.  What  is  the  last  point  ?  Tou  say  where  it  is 
proved  that  airears  accrued  due  under  an  order,  it 
should  be  enforceable  up  to  the  date  of  the  discharge 
of  the  order  P — Assuming  adultery  were  subsequently 
proved,  I  think  the  aiTears  should  be  recoverable,  as  is 
done  in  fact,  up  to  the  time  of  the  discharge  of  the  order, 
and  not  to  the  date  of  the  proof  of  the  adultery. 

8459.  Those  are  all  details  of  practice  you  have 
dealt  with.  I  think  we  may  pass  from  them  ? — There 
is  just  another  point.  I  think  the  six  months  limit 
under  the  Summary  Jurisdiction  Act  within  which 
proceedings  must  be  taken  for  cruelty  and  neglect, 
which  are  not  continuing  offences,  might  be  abolished 
in  these  cases. 

8460.  There  is  one  other  general  point  you  have  not 
dealt  with.  Do  you  think  it  desirable  that  the  magis- 
trates should  have  power  to  make  the  order  for  separa- 
tion only  for  a  time,  in  their  discretion,  instead  of  it 
being  permanent  ? — I  do  not  see  any  objection  to  it, 
reaUy.     1  think  you  did  mention  that. 

8461.  There  is  one  other  matter  I  did  not  mention, 
which  has  occiUTcd  to  me  in  consequence  of  your 
evidence.  Take  these  sepai-ation  orders,  which  are  in 
a  sense  permanent  in  the  way  you  mention.  Do  you 
thiuk  it  desirable  that  the  husband  might  have  a  power 
to  apply  to  discharge  them  if  he  can  satisfy  the 
magistrates  that  this  permanent  separation  should  not 
continue  ? — If  he  could  satisfy  the  court  that  he  had 
turned  over  a  new  leaf  ? 

8462.  Tes  ? — 1  would  do  anything  to  bring  about  a 
settlement. 

8463.  It  has  been  suggested  to  me  that  the  section 
which  enables  the  magistrates  upon  fresh  evidence  to 
vary  or  discharge  an  order  might  be  extended  to  cover 
cases  where,  although  there  was  nothing  exactly  new 
except  the  husband's  amendment,  he  might  be  able 
to  apply  to  set  aside  an  order  ? — I  have  never  heard  of 
such  an  application  under  the  present  state  of  the 
section,  and  I  doubt  whether  it  could  be  made.  I  do 
not  think  it  could. 

8464.  But  suppose  power  were  given,  where  there 
is  only  sepaiation,  and  possibly  nothing  wrong  except 
wilfulness,  would  you  think  it  desirable  that  the  magis- 
tr.ite   plioiild  have  power,  if  the  parties  repented,  to 


rescind  the  order  ? — If  the  husband,  after  the  order 
was  made,  returned  to  the  wife,  and  did  not  behave 
properly,  then  the  old  order  should  be  i-evived. 

8465.  Tou  would  have  some  difficulties  there  ? — It 
would  be  hard  if  he  persuaded  the  bench  to  discharge 
the  order  and  they  went  together  again  and  he  turned 
out  as  bad  as  before. 

8466.  It  is  suggested  there  are  cases  of  improvement 
and  reformation  p — I  would  do  anything  to  bring  about 
a  reconcihation. 

8467.  Tou  see  no  objection  to  the  magistrates 
having  power  to  rescind  the  order  in  proper  cases  ? — 
In  proper  cases,  assuming  that  the  original  order  might 
be  revived. 

8468.  Proper  cases  and  proper  conditions  ? — Yes. 

8469.  {The  Archbishop  of  York.)  Power  to  suspend 
the  order  ? — Something  of  that  kind. 

8470.  (Chairman.)  So  that  it  should  not  have  its 
permanency  unable  to  be  got  rid  of  ? — Tes. 

8471.  Tou  have  told  us  already  you  are  a  solicitor 
of  30  years  standing.  That  is  partly  during  your 
period  of  office  P — Since  I  was  appointed  to  Newcastle 
23  years  ago,  I  have  had  no  private  practice. 

8472.  What  does  the  Incorporated  Justices'  Clerks' 
Society  consist  of  P — I  think  there  are  339  members. 

8473.  I  think  the  secretary  communicated  with  that 
body  in  order  to  get  somebody  delegated  to  give 
evidence  P — Quite  so. 

8474.  Have  you  communicated  with  all  those 
members  for  whom  you  are  giving  evidence  P — Tes. 
The  secretary  sent  out  a  circular ;  perhaps  I  had  better 
read  the  circular. 

8475.  You  need  not,  so  long  as  you  are  satisfied  you 
are  fairly  representing  their  views  ? — I  do. 

8476.  Of  the  330  members  ?— 339,  I  think. 

8477.  Are  you  here  to  express  any  view  as  to 
divorce  questions  and  the  facilities  which  might  be 
afforded  in  that  respect  ? — Not  really  on  behalf  of  the 
members  of  the  society,  because  I  have  not  received 
any  adequate  replies  upon  the  general  question  of 
divorce. 

8478.  That  is  so  far  as  facilities  being  accorded  is 
concerned.  Have  you  replies  on  the  question  of 
facilities  being  given  to  local  courts  P — Yes. 

8479.  You  start  that  point  by  saying,  "  There  appears 
"  to  be  a  general  concensus  of  opinion."  That  is  what 
I  want  to  come  to.  I  am  not  on  the  question  of 
amending  the  law.  Will  you  tell  us  your  view,  which 
I  understand  is  representative  ? — There  appears  to  be  a 
general  concensus  of  opinion  amongst  clerks  to  the 
justices  that  reasonable  facilities  should  be  granted 
to  the  poorer  classes  to  obtain  that  redress  which,  on 
account  of  the  expense  now  necessary  to  be  incurred, 
they  are  at  present  debarred  from  obtaining. 

8480.  That  is  for  divorce  P— Yes. 

8481.  Would  you  explain,  after  what  you  have 
already  told  us  about  these  very  poor  people  and  the 
classes  above  them,  which  class  it  is  you  have  in  mind 
when  you  say  it  should  be  gi-anted  to  the  poorer  classes  ? 
— As  far  as  the  wage- earning  classes  require  it,  as  far  as 
my  court  is  concerned,  I  think  we  are  perfectly  com- 
petent to  deal  with  those  cases,  even  for  divorce, 
om-selves,  but,  as  I  have  already  said,  there  seems  to  be 
no  general  expression  or  wish  on  the  part  of  that  class 
for  a  divorce,  so  far  as  my  experience  is  concerned ; 
therefore  I  do  not  think  that  the  number  would  justify 
the  magistrates  having  that  power. 

8482.  Is  this  observation  relating  to  the  classes  just 
above  that  ? — Yes. 

8483.  You  consider  there  should  be  reasonable 
facilities  P — Yes. 

8484.  That  is  the  general  concensus  of  opinion  ?— 
Yes. 

8485.  What  is  the  view  taken  as  to  how  that  should 
be  can-ied  out  P — There  does  not  seem  to  be  any  una- 
nimity expressed  by  the  justices'  clerks  generally  as 
to  whether  it  should  be  in  the  county  court  or  whether 
it  should  be  by  the  cheapening  of  proceedings  in  the 
High  Court,  but  one  of  the  reasons  why  I  suggest 
courts  of  summary  jurisdiction  might  have  a  certain 
jurisdiction  in  divorce  as  regards  the  wage-earning 
class  is  that  there  must  be  a  considerable  amoimt  of 
expense,  even  in  the   eoimty  court  or  the  High  Coint, 
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whicliever  you  had,  whioli  -would  cut  them  out.  As 
regards  the  higher  class  the  county  court  seems  the 
reasonable  court,  assuming  its  procedure  is  so  amended 
as  to  give  them  the  opportunity  and  the  means  to  take 
advantage  of  it. 

8486.  That  is  on  the  ground  of  expense  and  the 
suitability  of  the  court  ? — Tes ;  but  there  is  a  very 
strong  general  opinion  amongst  many  justices'  clerks 
and  solicitors  generally  that  the  county  court  is  not  the 
best  court,  and  they  prefer  the  High  Court,  suggesting 
that  the  trial  should  take  place  at  the  assizes. 

8487.  Do  you  apprehend  that  those  com-ts  at  the 
assizes  might  deal  with  these  matters  rather  huiTiedly, 
and  not  with  that  more  qxiiet  deliberation  which  ought 
to  be  given  them  ? — Personally  I  should  not  like  to 
assume  a  judge  of  the  High  Coui-t  would  do  that. 

8488.  However,  local  facilities  are,  in  your  opinion, 
desii'able  in  this  class  of  work  ? — I  think  so. 

8489.  I  think  you  have  some  recommendations 
which  have  been  made  by  the  Incorporated  Law  Society 
of  Newcastle,  of  which  you  are  a  member  ? — Their  view 
was  strongly  that  the  county  court  was  not  the  proper 
court  to  deal  with  it,  and  the  suggestions  that  they 
made  were  that  the  procedure  in  the  High  Court  should 
be  simplified,  and  one  of  the  suggestions  was,  the 
petitioner  should  have  the  power  of  beginning  a  divorce 
or  matrimonial  cause  in  the  district  registry  of  the 
High  Court  within  the  district  of  which  either  (a)  the 
respondent  resides,  or  (6)  the  petitioner  and  respondent 
resided  together  for  the  longest  period  during  the 
six  months  immediately  prior  to  ceasiag  cohabitation. 
Secondly,  that  in  any  cause  so  begun  appearance  should 
be  entered,  and  the  proceedings  continue  in  the  dis- 
trict registry,  unless  removed  by  order  to  the  principal 
or  another  district  registry  on  good  cause  shown. 
Thirdly,  that  any  cause  begun  iu  the  principal  registry 
should  be  removable  to  any  disti'ict  registry  by  order 
on  good  cause  shown.  Fourthly,  that  the  procedure  iu 
the  district  registry  should  be  the  same  as  in  the 
pi-incipal  registry  of  the  Divorce  Division,  minutes 
being  kept  of  the  proceedings  by  the  district  registrar. 
Fifthly,  that  any  divorce  or  matrimonial  cause  (whether 
proceeding  ia  the  principal  registry  or  a  district 
registiy)  should  be  triable  at  assizes,  the  place  of  trial 
being  determined  by  order,  as  in  the  King's  Bench 
Division. 

8490.  That  is  all  machinery  by  which  you  would 
get  the  proceedings  done  locally,  and  the  trial  taken 
at  the  assizes,  unless  the  order  were  made  it  should  be 
tried  in  London  ? — That  is  so. 

8491.  The  details  of  this  are  hardly  worth  pursuing 
at  any  length.  Is  the  general  view  of  yom-  association 
and  of  the  Law  Society  that  local  facilities  in  some 
form  or  another  should  be  given  ? — Undoubtedly. 

8492.  The  other  point  is  as  to  general  amendments. 
Have  you  some  suggestions  to  make  from  the  point  of 
view  of  amending  the  law  at  present,  first  as  to  the 
publication  of  reports  ? — Tes.  There  is  a  difEerence  of 
opinion  amongst  justices'  clerks  as  to  whether  there 
should  be  absolute  prohibition,  or  whether  a  discre- 
tionary power  should  be  vested  in  the  court  to  restrain 
the  publication  of  such  details  as  the  court  may 
think  fit. 

8493.  Can  you  give  any  notion  as  to  what  extent 
there  is  that  difference  P — I  should  say  it  is  pretty 
equally  divided. 

8494.  One  in  favom-  of  giving  a  discretion  to  the 
judge,  and  the  other  in  favour  of  absolute  prohibition  P 
— Tes,  except  the  names. 

8495.  What  is  your  own  view? — I  have  not  any 
experience  myself  upon  which  I  could  base  a  view,  but 
I  should  certainly  give  the  coui-t  a  discretion  on  the 
subject. 

8496.  What  is  the  ground  upon  which  you  would 
do  that  P — Because  I  think  that  certain  details  which 
are  published  are  not  to  the  advantage  of  anybody. 

8497.  Do  you  think  that  would  operate  asadeteiTent 
upon  anybody  against   committing  adultery,  if  it  is 

published  ? ^I  do  not  think  so ;  it  is  only  immediate 

friends  who  know  the  circumstances  and  what  is  going 
on  and  I  do  not  think  it  would  act  as  a  deten-ent. 

'  8498.  Tou  recommend  that  a  register  of  all  decrees 
of  divorce,  both  nisi  and  absolute,  should  be  kept  in 
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the  Central  Ofiice  of  the  Royal  Courts  of  Justice, 
which  should  be  open  to  inspection  ? — That  is  so  now. 
I  am  not  familiar  with  the  practice. 

8499.  People  can  always  inspect  the  decrees,  on 
payment  of  Is.,  I  think.  Then  you  recommend  that 
the  procedure  and  the  court  fees  payable  in  the  Divorce 
Division  shotdd  be  assimilated  to  the  procedure  and 
the  court  fees  payable  in  the  King's  Bench  Division  P — ■ 
That  was  a  recommendation  of  the  Newcastle  Society, 
which  I  think  was  a  good  one. 

8500.  I  do  not  appreciate  what  that  amounts  to  P — 
The  general  impression  is  that  the  proceedings  are 
simpler  there  than  in  the  Divorce  Court,  the  inter- 
locutory proceedings. 

8501.  At  any  rate  the  point  would  be  economy  P — 
Tes,  that  is  the  point. 

8502.  Whichever  way  it  is  arrived  at  P — Tes. 

8503.  Tou  think  that  there  should  be  a  discretion 
as  to  dispensing  with  security  for  the  wife's  costs  when 
it  is  shown  that  she  is  possessed  of  sufficient  separate 
estate  P  That  is  the  rule  now.  Many  of  these  things 
are  not  necessary.  Then,  I  observe,  you  recommend 
something  we  have  not  heard  before,  that  the  High 
Court  should  be  given  the  same  jurisdiction  as  is  given 
to  courts  of  summary  jurisdiction  by  section  5  of  the 
Licensing  Act,  1902,  without  any  limit  as  to  the  amount 
of  maintenance  to  be  allowed  ? — That  is  on  the  ground 
of  habitual  drunkenness. 

8504.  It  is  only  the  poor  person  who  can  practically, 
with  any  benefit,  utilise  it? — Tes,  partly;  the  High 
Court  has  no  power. 

8505.  A  person  well-to-do,  unless  content  to  take 
under  2,1.  a  week,  can  get  no  advantage  from  that  Act  ? 
— That  is  the  point ;  I  think  the  High  Court  should 
have  that  power. 

8506.  The  next  reconmiendation  is  as  to  more 
serious  amendments  ;  it  is  that  the  wife  should,  in  the 
discretion  of  the  court,  be  entitled  to  divorce  on  the 
ground  of  adidtery  alone  on  the  part  of  the  husband. 
Will  you  express  youi'  view  about  that ;  is  that  a  view 
which  is  generally  held,  or  is  it  only  your  own  opinion  ? 
— There  are  various  opinions,  speaking  of  justices' 
clerks,  but  the  majority  of  opinions  are  in  favour  of 
the  view  I  take,  that  the  sexes  should  be  placed  on  an 
equality. 

8507.  May  we  take  that  as  the  view  of  the  majority  P 
— ^I  think  so. 

8508.  Also  that  the  period  of  desertion  for  two 
years  should  be  reduced,  say,  to  six  months  P — It  seems 
to  me  if  a  man  is  determined  to  leave  his  wife,  and  the 
court  comes  to  that  conclusion,  two  years  is  a  long 
time  to  wait. 

8509.  That  is  on  the  present  footing,  as  one  of  the 
elements  which  has  to  be  proved  P — Tes.  There  was 
a  difference  of  opinion.  That  is  my  own  personal 
opinion. 

8510.  I  do  not  know  whether  you  express  the  view 
one  way  or  the  other  as  to  any  extension  of  the  grounds 
to  cover  the  desertion  only  P — Tes.  I  think  if  there  is 
desertion  for  two  years  it  should  be  a  ground,  in  the 
discretion  of  the  court,  for  divorce. 

8511.  Tou  live  very  near  Scotland  P — Tes.  Also  on 
the  ground  of  lunacy,  I  think. 

8512.  What  is  the  next  point  you  refer  to  P — 
Assuming  cruelty  has  been  proved  in  a  com-t  of 
summary  jurisdiction,  and  eventually  divorce  pro- 
ceedings are  taken  then  I  think  that  the  finding  of 
the  magistrates  should  be  conclusive  on  that  point. 

8513.  I  think  that  is  all  your  proof  deals  with  ? — 
I  think  so. 

8514.  (Mr.  Brierley.)  I  am  not  quan-elling  with  your 
conclusions,  but  with  regard  to  that  figure  of  1,790 
which  you  gave  as  the  number  of  permanent  separation 
orders  in  1907,  that  is,  I  understand,  founded  on  your 
experience  at  Newcastle,  and  at  Newcastle  only  ? — No, 
and  different  parts  of  the  country. 

8515.  Does  it  work  out  as  the  right  figure  if  you 
take  the  51  per  cent,  which  the  justices'  clerks  of  the 
various  towns  you  mention  in  your  proof  have  given 
you  ? — I  took  Newcastle  at  75  per  cent. 

8516.  Are  you  prepared  to  take  the  51  per  cent,  as 
being  the  average  number  of  reconciliations  which  take 
place  after  order  made? — I  think  that  is  the  very 
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lowest.    I  allow  25  per  cent,  for  any  errors  in  the  police 
statistics. 

8517.  Does  it  not  work  out  in  this  way ;  you  have 
7,158  orders  for  both  separation  and  maintenance  made 
in  1907  ? — For  separation  ? 

8518.  For  both  separation  and  maintenance  ?— In 
the  criminal  statistics  it  is  put  down  as  separation 
orders.  , 

8519.  I  understood  you  to  say,  of  those  7,158  orders 
you  thought  25  per  cent,  should  be  considered  as 
maintenance  orders  only  ? — Tes. 

8520.  That  would  leave  5,368  separation  orders  as 
distinguished  from  maintenance  orders  ? — Yes. 

8521.  If  you  take  the  51  per  cent,  in  which  the 
justices'  clerks  of  these  various  places  say  that  recon- 
ciliation has  taken  place,  that  would  leave  2,634  orders 
made  in  which  no  reconciUation  had  taken  place  ? — 
Yes. 

8522.  Do  you  follow  that  ?  I  am  only  suggesting 
that  your  1,790,  a  very  striking  figui-e,  is  a  little  too 
low.  On  the  returns  from  the  justices'  clerks  it  is 
more  Hke  2,500  ? — It  is  quite  possible ;  it  must  he  a 
matter  of  surmise.  At  any  rate  it  is  a  very  appreciable 
number. 

8523.  I  only  just  want  to  get  it  clear.  You  infer 
these  reconciliations  from  the  fact  of  payments  ceasing 
to  be  made  ? — In  my  own  case  I  go  further  than  that. 
The  orders,  in  many  instances,  have  not  been  taken 
out,  therefore  they  never  commenced  in  my  case.  I 
cannot  tell  with  regard  to  the  other  courts.  I  do  not 
know  how  they  have  arrived  at  it.  I  have  simply  taken 
what  they  say. 

8524.  You  mean  the  orders  have  never  been  applied 
for  P — Never  taken  up — ^never  gone  out  of  my  office. 

8525.  The  payments  are  made  to  a  court  officer,  but 
I  presume  your  coui-t  officer  does  not  visit  the  parties 
in  any  way  ? — No,  they  attend  his  office  at  the  police 
court  and  pay  every  week,  one  to  pay  and  the  other  to 
receive. 

8526.  If  the  husband  does  not  make  a  payment,  I 
suppose  the  officer  knows  nothing  about  the  case 
except  the  mere  fact  he  has  not  paid  ? — That  is 
all,  except  seeing  the  husband  and  the  wife.  They 
both  attend  every  week.  He  is  able  to  see  how  they 
are  behaving,  and  he  hears  a  good  deal  of  gossip. 

8527.  He  does  not  really  visit  the  parties  ? — No. 

8528.  It  is  a  mattter  of  inference  from  the  fact  that 
they  have  not  paid  ? — Yes. 

8529.  It  seems  a  remarkably  smaL.  number  of  cases 
in  which  you  think  immoral  relations  take  place. 
Supposing  a  woman  lives  with  another  man,  I  suppose 
she  would  not  appear  and  ask  for  her  money  in  that 
case  P — That  would  depend ;  she  may  or  may  not. 

8530.  Do  you  not  think  it  is  pretty  well  known 
among  women  of  that  class  that  if  they  misconduct 
themselves  they  have  no  longer  any  right  to  their 
payments  ? — Yes,  but  I  remember  one  case  in  which  it 
was  brought  to  my  knowledge  that  she  was  drawing 
the  money,  and  it  was  pretty  certain  she  was  mis- 
behaving herself,  and  I  told  the  court  officer  to  call  the 
attention  of  the  husband  to  it. 

8531.  I  wanted  to  know  what  the  procedure  was. 
The  wife  comes  for  her  money,  and  the  husband  also 
comes  and  pays  P — Yes. 

8532.  When  no  payment  is  made  you  rather  infer 
in  that  case  that  the  parties  have  come  together  again  P 
— But  that  does  not  cover  my  76  per  cent.  That  may 
be  in  addition  to  my  75  per  cent,  of  last  year. 

8533.  Yes,  I  follow  that. 

8534.  (Judge  Tindal  Atkinson.)  I  do  not  know 
whether  you  are  a  registrar  of  any  county  court  ? — No. 

8535.  I  suppose  you  have  not  had  very  much 
experience  of  the  county  courts  P^Not  for  the  last 
23  years. 

8536.  Perhaps  you  cannot  tell  me  how  many  district 
registries  there  are  in  the  kingdom  P — No. 

8537.  When  you  suggest  proceedings  should  com- 
mence in  the  district  registry  you  do  not  know  the 
distances  the  people  would  have  to  ti-avel  to  get  there  ? 
—No. 

(Ghairman.)  District  registries  of  the  High  Coui't, 
you  mean  P 


8538.  (Judge  Tindal  Atkinson.)  Yes.  I  have  a 
district  registry  in  my  circuit,  a  very  large  circuit 
indeed,  and  in  order  for  people  to  get  to  that  registry 
they  would  have  to  travel  a  great  many  mUes.  Would 
not  that  be  an  objection  to  proceedings  being  com- 
menced in  a  district  registry  p — The  parties  themselves 
would  not  go  to  the  district  registry.  It  would  be  the 
legal  representatives. 

8539.  That  involves  that  every  poor  person  who 
wishes  to  take  proceedings  for  divorce  must  go  to  a 
soUcitor  ? — They  must  either  go  themselves  or  employ 
a  solicitor. 

8540.  There  may  be  many  cases  in  which  a  person 
has  not  the  means  to  employ  a  solicitor,  whereas  if 
they  could  go  to  the  nearest  county  court  registry  they 
could  take  out  their  proceedings  themselves  P — I  would 
like  to  call  attention  to  this.  In  my  county  of 
Northumberland,  probably  the  county  court,  where 
such  proceedings  would  be  taken,  is  40  miles  away 
from  where  a  person  may  live. 

8541.  I  think  you  are  mistaken  there.  I  do  not 
think  there  is  a  single  county  court  district  in  this 
kingdom  which  is  more  than  10  miles  away  from  any 
place,  and  most  of  them  not  more  than  5  or  6  miles 
from  the  county  court.  I  know  in  my  own  circuit  that 
is  the  distance  from  the  nearest  county  coiu-t  registry  ? 
— That  depends  upon  what  part  of  the  country  it  ia. 
May  I  ask  where  your  circuit  is  ? 

8542.  Essex,  Hertfordshire,  and  Middlesex  ? — I  can 
understand  that. 

8543.  Perhaps  there  is  another  matter  you  have 
not  gone  into,  the  number  of  sittings  of  the  different 
county  court  judges  in  a  year.  You  have  not  followed 
that  out  ? — No. 

8544.  You  have  not  investigated  that  at  all  ? — No. 

8545.  With  reference  to  assizes  or  county  comts 
being  better,  do  you  know  the  rule  that  the  county 
court  judge  sits  every  month,  and  several  days  in  many 
towns  in  one  month  p — Yes. 

8546.  You  know,  in  regard  to  assizes,  it  may  be 
six  months  between  one  assizes  and  the  next  P — Yes. 

8547.  When  you  say  you  have  no  doubt  that  a  judge 
of  the  High  Court  trying  cases  at  assizes  would  not 
hurry  through  a  case,  might  it  not  happen  that  the 
business  of  the  assizes  was  such  that  it  would  lead 
to  an  adjournment  of  the  divorce  cases  ? — It  is  quite 
possible. 

8548.  They  would  be  adjourned  for  six  months  ? — 
That  is  quite  possible. 

8549.  Would  it  not  be  more  advisable  that  the 
parties  should  get  to  the  nearest  county  court,  where 
there  would  be  no  adjournment  at  all  P — I  quite  agree 
there. 

8550.  You  say  that  the  justices  of  the  peace,  with 
the  assistance  of  their  clerk,  are  perfectly  competent 
to  try  divorce  cases  amongst  these  very  poor  classes  ? — 
I  think  so,  judging  from  my  own  court. 

8551.  Therefore,  I  suppose,  you  would  say,  if  the 
justices  are  competent  with  their  clerk,  that  county 
court  judges  are  perfectly  competent  ? — Certainly. 

8552.  It  is  a  mere  question  of  machinery  to  enable 
them  to  have  time  ? — Yes.  I  have  not  expressed  a 
strong  opinion  one  way  or  the  other.  As  regards  the 
present  procedure  of  the  county  court  judges,  they 
seem  to  have  their  hands  more  than  full,  from  what 
I  understand. 

8553.  That  applies  to  a  hmited  number  of  courts, 
eight  out  of  55.  As  to  imprisonment  for  separation 
orders,  I  should  like  to  ask  one  or  two  questions.  An 
order  for  imprisonment  is  made  without  any  evidence 
of  means  being  given.  If  the  husband  does  not  pay 
the  sum  he  is  ordered  to  pay,  you  do  not  inquire  into 
his  means,  whether  he  has  any  means  to  pay  P — I  do 
as  a  fact,  but  I  am  not  bound  to  do  it. 

8554.  Do  you  ever  adopt  a  system  of  making  an 
order  for  imprisonment  depending  upon  the  amount 
being  paid  in  instalments  ? — Certainly,  very  frequently, 
in  nearly  every  case. 

8555.  Would  it  be  any  assistance  if  justices  could 
transfer  those  orders  for  payment  into  the  county  court, 
in  order  that  they  should  be  enforced  under  the  county 
court  procedure  ? — Certainly  not ;  it  would  be  a  most 
dilatory  process.    We  have  full  poweV,  and  do  it  quickly, 
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8556.  Have  you  power  to  is.sue  execution? — -Cer- 
tainly. 

8557.  Against  tlie  goods  P — Certainly,  and  I  think 
the  police  court  has  a  much  more  deterrent  eflect. 

8558.  I  agree  that  is  a  complete  answer.  Tou  say 
there  is  no  complaint  amongst  these  very  poor  people 
that  they  cannot  get  divorce.  May  that  not  arise  from 
the  knowledge  they  know  they  cannot  get  it  ?^I  cannot 
teU;  I  do  not  think  so.  The  very  poorest,  those  in 
the  lowest  strata,  have  such  very  hazy  ideas  on  the 
question  of  husband  and  wife  morality  that  they  do 
not  even  come  to  us  for  sepaiution ;  they  accommodate 
themselves. 

8559.  It  ai'ises  from  the  fact  that  they  do  not  care  P 
— In  the  class  above  that  class,  those  who  come  to  us,  I 
do  not  say  that  obtains  to  anything  like  the  same 
degree,  or  at  all. 

8560.  In  that  stratum  of  society  you  refer  to  they 
do  not  regard  infideUty  as  an  offence  P — No,  I  do  not 
include  in  that  the  class  that  come  to  us. 

8561.  Would  you  say  a  class  whose  weekly  wages 
amount  to  SI.  or  4-1.  a  week  would  be  the  class  which 
you  refer  to,  the  sti-atum  just  above  P — Yes  ;  31.  or  4Z. 
as  the  maximum.  Up  to  that  the  wage-earning  class 
is  the  class  I  include  in  the  category  that  we  might 
deal  with  om'selves. 

8562.  (Sir  Lewis  Bibdin.)  I  think  you  have  told  us 
that  yoTU-  experience  is  that  separation  orders  do  not 
lead  to  immorality  ? — 1  do  not  think  so. 

8563.  Tou  have  given  us  one  reason  for  thinking 
that,  that  a  very  small  proportion  are  discharged  for 
the  wife's  immorality  ?— That  is  one  reason.  Another 
main  reason  is  this — there  are  two  other  reasons — one 
is  the  eternal  economic  question  again,  when  the  husband 
has  to  contribute  so  much  to  the  support  of  his  vrife 
and  at  the  same  time  keep  himself  (I  have  told  you 
what  it  costs  in  the  Newcastle  district,  about  14s.  a 
week,  and  the  average  wages  are  28g.)  he  has  not  the 
money  to  spend  in  that  way.  Also  I  think  this,  in 
many  of  these  cases  the  husband  is  really  impressed  by 
the  good  advice  given  to  him  by  the  court,  and  by  the 
fact  that  he  has  found  there  is  something  in  the  wife's 
story.  She  has  got  the  covirt  to  believe  that  she  is 
in  the  right  and  that  he  has  been  a  brute ;  I  think 
he  recognises  that,  and  endeavours  to  pull  up. 

8564.  Would  you  include  amongst  those  who  have 
given  advice  which  is  useful  to  the  parties,  the  police 
court  missionary ? — Undoubtedly;  we  make  use  of  his 
services  in  every  possible  way  we  can. 

8565.  He  is  a  very  good  person  in  your  court — I 
mean  a  very  useful  person  ? — Yes,  as  I  believe  in  all 
courts ;  and  I  should  not  like  to  neglect  referring  to 
the  police,  whose  services  are  equally  placed  at  the 
disposal  of  the  magistrates,  and  who  also  do  all  they  can. 

8566.  If  I  understood  you  rightly,  in  another  part 
of  your  evidence  joii  said  something  which  leads  to 
the  same  result,  that  it  was  not  your  experience  that 
women  whose  husbands  had  made  default  in  payment 
under  separation  orders  fell  into  immorality? — I  do 
not  think  so. 

8567.  It  all  looks  the  same  way  ? — Quite  so. 

8568.  With  all  those  conditions,  you  have  also  shown 
your  reasons  for  yom*  view  that  the  total  number  of 
effective  separation  orders  is,  on  the  whole,  very  much 
smaller  than  the  statistics  lead  us  to  suppose  ? — Yes. 

8569.  Further,  that  the  number  of  effective  separa- 
tion orders  is  reduced  agaia  by  the  reconciliations  that 
take  place  between  the  parties  ? — Yes. 

8570.  I  suppose  it  would  be  entirely  inaccurate  to 
regard  even  the  number  of  effective  separation  orders 
that  are  madeas  being  all  cases  of  potential  divorce,  I 
mean  cases  where,  if  the  law  were  enlarged,  that  is 
made  cheaper  and  easier  to  enforce,  there  would  be 
divorce.  That  would  be  entirely  inaccurate  P — Quite 
inaccurate. 

8571.  Just  in  passing  I  wanted  to  ask  you  about  a 
matter  of  detail  of  separation  orders.  It  has  been 
pointed  out  to  us  thatamder  the  existiag  system  an  order 
for  maintenance  has  to  be  enforced  like  an  affiliation 
order,  has  it  not  P — Yes. 

8572.  That  leads  to  this  result  if  a  man  does  not 
pay.  First  of  all  it  is  a  month  after  the  order  has  been 
granted,   and   subject  to    the  necessary  intei-val  for 


desertion  at  the  beginning,  it  may  be  five  or  six  weeks, 
that  the  wife  is  in  receipt  of  nothing  from  her  husband  P 
— It  is  longer  than  that. 

8573.  Would  you  regard  that  as  a  matter  which 
calls  for  reformation,  in  the  way  of  allowing  the  order 
to  be  enforced  at  an  earlier  date  P — ^I  do  not  know 
whether  I  have  omitted  to  state  that ;  that  is  one  of 
my  recommendations. 

8574.  I  think  your  view  is  that  the  very  poor,  whom 
you  have  described  to  my  friend.  Judge  Tindal 
Atkinson,  do  not  want  divorce.  That  is  your  expe- 
rience ? — That  is  my  experience,  at  least.  I  I'ather 
divide  them  into  three  classes,  those  who  come  to  us  for 
separation  orders  and  for  relief  under  the  Act,  I  have 
never  heard  any  opinion  expressed  by  them  for  a  divorce, 
and  that  is  also  the  opinion  I  have  derived  from  the 
police  court  missionary  and  the  court  officer,  but  a 
class  lower  than  those  again  do  not  come  to  us,  and  I 
say  their  views  of  immorality  are  of  such  a  character 
that  I  do  not  think  they  would  require  any  relief. 

8575.  Amongst  the  2001.  to  400Z.  a  year  people, 
what  we  eall  the  lower  middle  classes,  if  we  may,  you 
think  there  there  is  a  real  demand  for  greater  f acihties  ? 
— I  certainly  do. 

8576.  The  reason  I  want  to  get  this  clear  is  that  in 
those  cases  they  can  afford  to  pay  something  for 
divorce  P — Yes,  and  shoiild. 

8577.  You  are  not  in  favour  of  making  divorce  very 
easy,  I  gather? — Certainly  not.  I  would  not  do 
ajiything  to  make  it  so. 

8578.  In  your  view  we  must  not  confuse  theabsolute 
penury  of  the  very  poor  with  the  position  of  those 
amongst  whom,  in  fact,  there  is  a  claim  for  greater 
facilities  ? — Certainly  not! 

8579.  I  gather  your  view  is  that  county  courts,  on 
the  whole,  are  not  a  suitable  forum  for  this  purpose.  I 
think  that  is  your  view  P — Yes,  although  I  have  not 
expressed  a  very  strong  opinion  between  county  coui-t 
and  High  Court  procedure. 

8580.  You  think  on  the  whole,  having  regard  to  the 
class  of  business  the  county  courts  are  intended  to  deal 
with,  that  they  would  not  be  the  best  tribunal  ? — Yes, 
I  do.  It  would  have  to  be  reconstituted  in  some  way 
or  other. 

8581.  You  also  doubt  whether  they  would  have 
time  to  cope  with  the  work  ?— Apparently  they  have  as 
much  work  as  they  can  do  now ;  but  I  was  dealing  with 
the  suggestion  that  there  should  be  a  transfer  of  the 
work  we  have  been  accustomed  to  do,  which  would  be 
absolutely  impossible.  I  have  shown  that  by  the  time 
it  takes  us.  It  would  take  the  county  court  judge  in 
Newcastle  56  days  in  a  year  to  deal  with  my  work 
alone. 

8582.  A  suggestion  has  been  made  here  that  the 
county  court  judges  couid  be  given  more  time  for  this 
work  if  a  considerable  portion  of  their  present  work 
devolved  on  the  registrars.  Would  you  regard  that  as 
an  improvement  ? — I  should  think  probably  a  good  deal 
of  the  work  of  the  county  court'  judge,  as  it  is  now, 
could  be  done  equally  well  by  the  registrar,  I  think  that 
goes  almost  without  saying. 

8583.  A  suggestion  has  been  made  here,  which  I 
daresay  you  heard  of,  by  Mr.  Justice  Bargrave  Deane, 
that  the  difficulty  of  there  being  no  local  tribunal  for 
divorce  should  be  got  over  by  a  judge  of  the  High 
Court,  of  the  Probate  Division  I  mean,  either  one  of 
the  existing  judges  or  an  additional  judge,  going  down 
to  different  centres  and  trying  these  cases.  Have  you 
considered  that  suggestion  at  all  P — I  think  it  is  a  good 
suggestion.  He  would  be  in  a  position  to  judge  whether 
it  was  practicable.  I  have  not  had  that  experience.  If 
it  could  be  done,  I  think  it  is  a  very  good  suggestion. 

8584.  By  way  of  comparing  that  suggestion  with 
the  assizes  suggestion,  is  it  not  possible  that  Mr. 
Justice  Bargrave  Beane's  suggestion  has  advantages  ' 
over  the  idea  of  dealing  with  these  things  ait  assizes 
because  of  the  hurry  in  the  way  things  are  dealt  with 
at  assizes  P — From  that  point  of  view  it  undoubtedly 
would. 

8585.  That  would  not  occur  P — Undoubtedly. 

8586.  You  would  get  a  judge  conversant  with  this 
very  delicate  class  of  work  —  delicate,  I  mean,  in 
the  sense  [of  difficulty.     Divorce  pi-actice  is  a  difficult 
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kind  of  ^ork  ? — Well,  I  should  say  the  procedure  may 
be ;  I  do  not  see  much  myseK  in  the  actual  practice. 
The  facts  are  fairly  concrete,  and  fairly  simple,  but  the 
procedure  may,  as  the  result  of  its  former  history, 
ecclesiastical  history,  be  somewhat  intricate. 

8587.  Still,  as  it  exists  to-day,  you  would  agree  it  is 
a  jurisdiction  which  requires  special  care  and  experience  ? 
— The  procedure  evidently  does.  I  should  go  in  for 
simpUfied  procediu'e  as  much  as  possible.  One  of  my 
recommendations  is  to  simplify  procedure  and  assimilate 
it  to  the  King's  Bench  as  far  as  possible. 

8588.  Just  one  question  about  the  grounds  of 
divorce.  I  assume  your  view  is  that  the  marriage  laws 
are  a  very  important  part  of  our  social  system,  which 
ought  not  to  be  hghtly  tampered  with?  The  whole 
tenor  of  your  evidence  is  in  that  direction  ?  — 
Undoubtedly  it  is. 

8589.  Tou  are  personally,  I  think,  in  favour  of 
enlarging  the  area  of  divorce  on  the  ground  of 
desertion  ? — Tes. 

8590.  What  does  that  mean,  quite  ?  Do  you  mean 
malicioiis  desertion;  desertion  where  one  party  has 
gone  away  without  the  knowledge  of  the  other  or  the 
consent  of  the  other  party  ? — If  that  is  what  you  mean 
by  malicious  desertion,  undoubtedly. 

8591.  And  where  the  desertion  has  continued  a  long 
time  ? — I  have  suggested  two  years. 

8592.  Tou  think  that  would  be  long  enough? — I 
think  so.  I  would  give  the  court  a  discretion,  of  coui'se, 
but  I  think  if  the  court  is  satisfied  that  either  a  man 
or  a  woman  has  left  his  or  her  spouse  for  a  period  of 
two  years,  it  must  be  with  the  express  intention  or 
object  of  desertion  and  putting  an  end  to  the  state  of 
cohabitation. 

8693.  What  is  the  principle  in  your  mind  at 
the  bottom  of  that  ?  There  is  no  doiibt  he  has  an 
intention  to  put  an  end  to  the  state  of  cohabitation, 
but  you  would  not  be  in  favour  of  a  divorce  because  a 
man  wishes  a  divorce  simply  ?  What  is  the  principle 
upon  which  yon  would  allow  a  divorce  in  that  case  ? — 
When  the  party  who  has  deserted  the  other  has 
expressly  put  an  end  to  the  state  of  cohabitation  to 
the  prejudice  of  the  other  party. 

8594.  Would  you  allow  divorce  in  aU  oases  on  that 
ground  ? — Short  of  any  connivance. 

8595.  Supposing  a  man  has  gone  abroad  in  seai'ch 
of  work  ? — I  would  give  the  court  a  discretionary  power. 
The  coTu-t  must  come  to  the  conclusion  as  to  what  was 
the  object,  the  conclusion  it  has  to  arrive  at  in  every 
case  of  desertion. 

8596.  Is  there  at  the  back  of  yoiu-  mind  this  notion  : 
a  man  does  not  leave  his  wife  for  a  couple  of  years  and 
desert  her  for  nothing,  the  reason  is  that  he  has  in  fact 
set  up  another  establishment  elsewhere  ? — I  think  that 
is  a  very  fair  inference  to  draw. 

8597.  In  jouv  view,  would  it  be  possible  to  draw 
that  inference  so  that  in  a  divorce  proceeding,  although 
desertion  would  be  the  ground,  it  would  be  on  the 
ground  also  that  by  reason  of  his  desertion  you  could 
presume  adultery  ? — You  have  to  look  at  all  the  cir- 
cumstances of  the  case.  It  is  almost  impossible  to  lay 
down  any  general  axiom  of  that  kind.  You  must 
direct  your  mind  and  attention  to  the  particidar  cir- 
cumstances proved  before  you.  1  could  not  lay  down 
any  general  rule. 

8598.  The  reason  why  I  am  pressing  you  about  this, 
if  I  may ? — I  do  not  object  in  the  slightest. 

8599.  is  that  I  feel  a   difiiculty,   seeing   the 

general  trend  of  your  evidence,  as  to  how  this  agrees 
with  yom'  view  that  it  is  not  for  the  genei-al  good  of 
the  State  that  divorce  should  be  made  easy  at  all,  or 
that  mari-iage  ties  should  be  lightly  dissolved  ? — I 
think  consideration  should  be  shown  to  the  other 
party.  There  are  certain  obhgations  a  man  owes  to 
his  wife  or  the  wife  owes  to  her  husband,  which  are 
part  and  parcel  of  the  maixied  state,  and  if  one  or 
other  of  the  parties  brings  that  to  an  end  designedly, 
without  excuse,  I  think  it  is  hard  lines  on  the  other 
that  they  should  be  compelled  to  remain  in  what  is 
then  a  single  state. 

8600.  That  they  should  not  be  separated ;  but  you 
cannot  put  them  back  in  the  position  they  would  have 


been    in   if    they    had    not    married  .P— No,    that   is 
impossible. 

8601.  What  about  the  children  ?— The  same  would 
apply  in  that  case  as  in  any  other  case  in  which  a 
divorce  is  granted.  Tou  have  to  deal  with  the  concrete 
question  before  you  as  regai-ds  children  and  all  the 
other  concomitants  of  married  life. 

8602.  Ai-e  you  looking  at  this  from  the  point  of 
view  of  the  social  necessities  of  the  people  ? — Partly— 
not  entirely. 

8603.  In  your  view,  what  is  its  relation  to  the 
religious  teacldng  of  the  New  Testament  ? — I  have  not 
considered  that,  and  would  not  consider  it. 

8604.  You  ignore  that  ? — I  ignore  it  in  the  sense  I 
am  not  taking  it  into  consideration. 

8605.  I  merely  want  to  get  your  view  ? — I  am  not 
considering  it  from  the  rehgious  point  of  view  at  all, 
I  express  no  opinion  whatever  upon  that. 

8606.  Do  you  regard  that  as  a  point  of  view  which 

must  be  taken  into  consideration  here,  for  instance  ? 

No,  I  do  not. 

8607.  You  think  it  ought  not  to  he? — I  think  it 
ought  not;  there  is  so  much  divergence  upon  that. 
You  can  take  it  clearly  from  me  I  do  not  take  that  into 
consideration  at  all. 

8608.  I  want  to  put  one  question  for  the  sake  of 
clearness.  You  told  us,  amongst  the  reasons  for 
improvident  marriages,  one  very  common  one  was  that 
the  parties  maiTy  for  the  pui-pose  of  legitimising  the 
first-bom.  I  think  you  said  the  children,  but  you 
meant  the  first-bom,  as  it  is  in  your  note  ? — Yes. 

8609.  That  means  the  woman  is  pregnant,  and  they 
marry  before  the  birth  of  the  child  ? — Yes. 

8610.  You  did  not  mean  to  convey  that  by  mamage 
previously-born  children  were  legitimised  ? — No. 

8611.  I  wanted  to  make  that  quite  clear.? — I  did 
not  mean  that.     I  simply  stated  what  was  the  fact. 

8612.  There  is  no  doubt  about  that  ?— No. 

8613.  (Lord  Guthrie.)  What  is  the  qualification  for 
a  clerk  to  the  justices  of  the  peace  in  England  ? — He 
must  be  a  solicitor  or  a  clerk  to  a  solicitor  of  cei-tain 
standing  or  a  barrister  of  a  certain  standing. 

8614.  What  is  the  maximum  standing  ? 

8615.  {Mr.  Brierley.)  Not  clerk  to  a  solicitor  .P-^No. 
He  must  be  a  clerk  in  the  magistrates'  office  for  a 
certain  number  of  years,  or  a  solicitor,  or  a  hamster 
of  14  years'  standing. 

8616.  {Chairman.)  As  much  as  that  ? — Yes,  it  is  so. 

8617.  {Lord  Guthrie.)  Does  it  come  to  this,  that  he 
need  not  be  a  qualified  practitioner  of  the  law  at  all  .?— 
Not  necessai-ily  qualified. 

8618.  And  yet,  in  point  of  fact,  so  far  as  the 
law  goes,  and  the  inference  of  law  from  facts,  he  is 
the  com-t? — He  advises  the  court,  and,  although  he 
may  not  be  qualified,  he  may  have  very  considerable 
experience. 

8619.  Are  the  clerks  to  the  justices  usually  qualified 
practitioners  ? — Yes. 

8620.  What  is  the  maximum  salary,  roughly,  do 
you  know  ? — That  depends. 

8621.  Very  roughly? — It  may  be  a  very  small 
amount  in  the  country  districts.  It  depends  whether 
you  devote  your  whole  time  or  not. 

8622.  That  is  what  I  mean.  If  he  has  to  devote 
the  whole  of  his  time,  what  maximum  salary  do  you 
put— 500L  ?— More  than  that,  I  should  think. 

8623.  500?.  or  600Z.  ?— Yes,  l.OOOL 

8624.  That  is  quite  enough.  Do  you  grant 
separation  orders  without  a  maintenance  order  being 
included  ? — — 

8625.  {Sir  Lewis  Bibdin.)  The  entry  in  yom-  book 
agrees  with  what  you  have  said  ? — Yes. 

{Chairman.)  Are  you  not  forgetting,  Lord  Guthi'ie, 
that  in  the  separation  orders  by  a  husband  against  a 
wife  there  is  a  difference  ? 

8626.  {Lord  Guthrie.)  I  was  asking  the  question 
generally.  It  is  in  reference  to  yoiu-  statistics.  Do 
you  grant  separation  orders  without  a  maintenance 
order  being  included,  and,  if  so,  in  what  cases  ?— The 
only  case  would  be  under  the  Habitual  Drunkard  Act. 

8627.  You  told  us  75  per  cent,  of  the  separation 
orders  are  not  even  taken  up  ?— Yes,  or  not  apparently 
acted  upon. 
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8t>2S.  Does  that  not  show  many  are  granted  whicli 
should  not  be  granted  P — Those  are  statistics  in  my 
court,  and  I  say,  vinhesitatingly,  no. 

8629.  How  do  you  explain  that  extraordinary  fact  ? 
— There  is  a  very  large  proportion  in  all  the  courts, 
and  I  think  one  of  the  great  reasons  is  the  time.  The 
orders  are  obtained  by  the  wife  against  the  husband. 
The  wife  has,  in  nearly  every  case,  no  money  what- 
ever. She  has  to  leave  her  husband,  and  has  been 
for  some  time  without  any  means,  living  as  best  she 
can  with  her  family.  Then  a  month  has  to  elapse 
between  the  time  of  the  hearing  and  the  order 
coming  into  effect,  and  she  finds  the  pinch  so  great, 
she  has  nowhere  to  go,  that  she  goes  back  to  her 
husband  at  once  without  coming  to  take  up  the  order, 
which,  unless  she  had  the  fee  remitted,  she  would  have 
to  pay  for.  Then,  in  addition  to  that,  we  take  such 
great  care  over  the  cases,  and  read  the  husband  such  a 
lesson,  if  he  deserves  it,  that  it  causes  him  to  reflect,  I 
think,  and  he  makes  overtm-es  to  the  wife  to  resume 
cohabitation.  I  think  it  is  rather  a  compliment  to  my 
bench  than  otherwise  that  the  percentage  is  high. 

8630.  Ton  propose  to  reduce  the  month  that  has  to 
elapse? — Tes. 

8631.  WiU  the  effect  of  that  be  that  more  orders 
win  be  taken  out  ? — Tes,  1  think  it  will. 

8632.  To  a  considerable  extent  ? — I  cannot  tell ; 
that  is  problematical.  1  think  it  will.  I  think  in  some 
cases  the  wife  is  forced  to  take  the  husband  back 
against  her  will. 

8633.  Do  you  think,  as  the  effect  of  the  decision 
recently  pronounced,  when  it  is  better  understood  over 
the  country,  the  number  of  separation  orders  will 
diminish  ? — 1  think  they  will. 

8634.  In  regard  to  the  suggestion  which  has  been 
made  of  compelling  employers  to  pay  direct  to  the 
wives,  would  not  that  have  the  effect  of  debarring 
employers  taking  men  against  whom  such  an  order  had 
been  pronounced  ? — I  do  not  think  so.  What  does  it 
matter  to  an  employer,  so  long  as  he  is  a  skilled  work- 
man ?  1  do  not  think  the  employer  wiU  care  anything 
about  his  domestic  relationship. 

8635.  The  mere  trouble  to  the  employer  may  not  be 
great  ? — The  trouble  may  be.  Ton  mean  from  that 
point  of  view,  the  trouble  it  entails  on  the  employer  ? 
I  thought  you  were  referring  to  knowing  the  man  is  of 
that  character. 

8636.  No,  it  would  not  be  the  trouble,  because  it  is 
a  thing  we  all  desire  to  see,  if  it  can  be  done.  It  is  a 
question  whether  it  could  be  done.  Would  it  entail 
particular  trouble  on  the  employer  ? — 1  do  not  think  so, 
because  the  cases  are  comparatively  few. 

8637.  If  a  man  was  skilled,  it  would  not  affect 
him  ? — No. 

8638.  In  how  many  cases  have  you  professional 
assistance,  or  do  the  people  appear  personally  in  almost 
all  cases  ? — I  think  I  can  answer  that  question  in  detail. 
Where  they  appear  personally,  I  do  all  the  work  for  the 
wife  and  assist  her  as  much  as  I  possibly  can,  probably 
much  better  than  if  she  were  represented  in  many  cases, 
I  may  say,  incidentally.  I  find  that  last  year  112  cases 
were  heard,  as  I  have  already  stated,  in  court.  The 
wife  was  legally  represented  in  27  cases,  the  husband 
was  represented  in  23  cases ;  and  both  husband  and 
wife  were  represented  in  16, 

8639.  Suppose  that  local  jurisdiction  in  divorce 
were  given,  whether  by  London  judges  at  assizes  or  by 
a  divorce  judge  going  on  circuit  for  that  purpose,  or 
whether  the  county  court,  or  in  any  other  way,  do  you 
think  it  would  be  very  important  that  the  people  should 
be  represented  professionally  in  a  question  of  such 
importance? — We  are  a  httle  more  free  and  easy  in 
our  courts. 

8640.  I  am  passing  from  that.  I  am  assuming 
divorce  jui'isdiction  ? — I  think  so. 

8641.  If  possible,  by  counsel  as  weU  as  solicitor  ? — 
I  do  not  think  counsel  ought  to  have  exclusive  audience 
in  the  county  court  over  solicitors,  and  if  the  expense 
is  to  be  increased  by  the  employment  of  counsel  it  will 
make  the  expense  prohibitive,  even  for  the  class  I  have 
specially  mentioned. 
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8642.  If  divorce  jm-isdiction  were  confen-ed  on 
county  courts  you  would  not  limit  the  right  of  audience 
to  counsel  ? — Certainly  not. 

8643.  Would  it  not  be  important  that  a  system 
should  be  devised,  such  as  we  have  in  Scotland  in 
such  proceedings,  for  having  all  parties  who  are  in- 
cluded, without  fee  in  the  case  of  poor  people,  without 
any  fee,  represented  by  professional  men  ? — It  is  not 
a  matter  I  have  considered,  but  I  do  not  think  you 
ought  to  make  law  too  cheap. 

8644.  If  it  is  a  method  that  ensures  a  just  result, 
especially  in  the  way  of  excluding  collusion,  is  it  not 
a  proper  thing  that  should  be  done  ? — If  you  can 
satisfy  me  that  is  the  case  in  Scotland,  and  that  it  is 
infinitely  superior  to  the  procediire  in  this  country,  I 
will  agree  with  you. 

8645.  I  am  asking  you  the  question  ?  —  Then  I 
cannot  answer. 

8646.  You  do  not  think  that  all  parties  in  such 
a  matter  as  divorce  should  have  professional  assistance  ? 
— It  depends  on  the  case  itself.  There  may  be  intricate 
matters  arising  or  not ;  it  may  be  quite  a  simple 
matter.  I  think  it  depends  on  the  particular  circum- 
stances of  each  case. 

8647.  Nobody  proposes  to  exclude  parties  if  they 
choose  to  come,  but  it  does  not  strike  you  that  there 
is  the  element  of  collusion  which  makes  it  desirable  to 
have  professional  assistance  ? — On  that  ground  I  think 
professional  assistance  would  be  valuable  ;  undoubtedly 
I  do. 

8648.  Ton  refen-ed  to  desertion  as  a  cause,  and 
also  lunacy  as  an  additional  cause.  Does  that  exhaust 
the  list  ? — And  a  long  term  of  imprisonment,  penal 
servitude. 

8649.  What  about  gross  cruelty  ? — Tes,  I  think 
that  is  a  cause. 

8650.  Does  that  exhaust  the  list  ? — Tes. 

8651.  Suppose  you  had  desertion  made  a  ground 
for  divorce,  would  you  expect  that  among  the  poor 
class  that  you  refer  to,  you  would  have  divorce  applied 
for  by  deserted  wives  whose  husbands  have  abandoned 
them  and  their  children,  and  gone  to  the  colonies,  for 
instance  ? — I  think,  possibly,  I  should,  in  the  cases 
that  come  before  me. 

8652.  It  has  been  put  to  you  that  you  do  not 
propose  to  make  divorce  easy ;  of  course,  nobody  does. 
Would  you  insist  in  every  case  on  a  grave  cause,  makinc 
matrimonial  life  impossible,  which  you  could  prove 
befoi^e  a  competent  court  ? — I  do  not  follow  you. 

8653.  Would  you  insist  in  every  case  in  havincc 
evidence  proved   before   a   competent   court    of   some 

cause    which    made    matrimonial    life   impossible  ? 

Certainly,    evidence   should    be   given   to    satisfy  the 
court. 

8654.  Ton  do  not  think  in  that  case  that  would  be 
making  divorce  easy? — No. 

8655.  Subject  to  that  condition? — No,  I  do  not 
think  it  would,  subject  to  that. 

8656.  {Mrs.  Tennant.)  If  the  court  were  given  power 
to  attach  the  husband's  wages,  would  you  give  it  dis- 
cretionary power  to  do  so  from  the  beginning,  without 
waiting  until  arrears  had  accumulated  ? — No,  I  do  not 
think  so.  I  think  I  should  trust  the  man  in  the  first 
instance.  I  should  not  do  anything  to  prejudice  his 
position  with  his  employer.  AU  you  want  is  the  money, 
and  unless  you  failed  to  get  the  money  I  should  not 
adopt  that  plan. 

8657.  How  long  would  you  wait  till  the  an-ears  had 
accumulated  ? — I  am  always  in  favour  of  the  wife 
taking  proceedings  within  a  short  time  if  the  money 
is  not  paid,  because  if  she  allows  a  long  time  to  elapse 
it  is  impossible  to  recover  the  arrears.  I  think  I 
would  say  a  month.  In  the  case  of  a  man  in  receipt 
of  weekly  wages,  and  this  being  an  order  for  payment 
of  maintenance  weekly,  I  think  a  month  would  be 
reasonable. 

8658.  That  might  be  rather  long  if  the  amount  of 
the  order  were  10s.  a  week.  A  man  in  receipt  of  low 
wages  would  find  it  hard  to  pay  an  accumulation  of  '11.  ? 
— I  do  not  think  you  could  do  it  earlier  than  that. 

8659.  {The  Archbishop  of  Yorh.)  I  want  to  ask  you 
a  question  on  the  very  interesting  figures  you  o-ave 
us,  so  as  to  have  it  quite  clear  in  my  own  mind.     The 
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1,790  or  2,000  -who  are  left  would  represent  roughly 
some  800  or  1,000  marriages  ? — Yes. 

8660.  It  would  be  quite  an  infinitesimal  proportion 
of  the  total  marriages  in  the  country  P — Quite  so. 

8661.  Insignificant  ? — Quite  insignificant. 

8662.  Even  of  these  1,700  or  2,000  separated 
persons  there  is  no  reason  to  doubt  that  many  of  them 
would  be  living  perfectly  chaste  and  respectable  lives  ? 
— Quite  so. 

8663.  What  evidence  there  is,  rather  points  to  the 
fact  that  they  do  P — From  the  information  I  have,  it 
does  lead  to  that  conclusion. 

8664.  Tour  experience  of  the  class  you  are  speaking 
of  is,  that  in  the  case  of  the  working  classes  it  is 
wonderful  how  relations  and  friends  will  house  and 
maintain  and  look  after  both  separated  wives  and 
husbands  ? — Quite  wonderful.  They  do  a  great  deal 
for  each  other,  and  are  most  sympathetic. 

8665.  A  great  deal  of  the  language  we  have  heard 
about  the  serious  state  of  things,  of  thousands  of 
separated   persons   living   together   and    bringing    uji 

.illegitimate  children,  is  largely  rhetorical  ? — A  myth. 

8666.  Such  a  statement  as  we  have  had,  that  there 
would  have  been  granted  approximately,  up  to  the  year 
1910,  100,000  such  orders,  which  are  equivalent  to 
divorce  for  every  purpose  of  immorahty,  is  practically 
grotesque  ? — Upon  the  information  I  have  given 
that  is  so. 

8667.  With  regard  to  the  number  of  reconciliations 
which  take  place,  you  would  agree — ^I  think  you  have 
said  so — that  the  capacity  for  reconciliation  on  the 
part  of  both  wives  and  husbands  is  extraordinarily  great 
and  patient;  they  are  always  ready  and  very  often 
willing  to  be  reconciled  ? — It  is  wonderful  how  the  wife 
takes  the  husband  back  after  most  honible  cases  of 
cruelty. 

8668.  I  think  you  put  in,  I  do  not  know  whether  it 
was  read,  that  in  your  court,  out  of  16  cases,  where 
there  had  been  two  separation  orders  granted,  six  were 
living  together  again  in  spite  of  that  ? — Tes. 

8669.  Considering  this  capacity  for  reconciliation, 
your  view  would  be  it  would  be  very  dangerous  to 
hinder  this  process  of  reconciliation  by  giving  this  class 
facilities  for  divorce  which  would  prevent  the  possibility 
of  any  such  reconciliation? — Tes,  I  agree  with  that 
statement  to  a  point,  not  quite  wholly. 

8670.  The  point  you  would  leave  would  be  that  it 
still  leaves  the  case  of  the  class  you  specially  spoke  of, 
the  wage-earning  class,  untouched.  Might  I  come  to 
that  class  for  a  moment  ?  You  said  there  were  many 
hard  cases  where  some  facihty  for  divorce  was  required  ? 
— Pardon  me,  what  I  said  was  this,  that  the  class  who 
come  to  us  are  the  wage-earning  class,  and  I  cannot 
find  among  them  any  indication  of  a  general  desire 
for  divorce.  In  the  class  above  that  I  think  there  is  a 
hardship  which  should  be  met.  Then  the  class  below 
the  particular  portion  of  the  wage-earning  class  that 
come  before  us,  is  a  veiy  low  class,  and  has  a  very  low 
standard  of  morality. 

8671.  I  have  some  experience  of  that  class,  and  am 
quite  inclined  to  agree  with  you.  With  regard  to  the 
wage-earning  class,  I  think  you  said  in  their  case  it 
would  be  not  only  possible,  but  desirable,  for  them 
to  raise  some  substantial  sum  in  order  to  procure  a 
divorce  ? — By  that  class  I  mean  the  class  above  the 
artisan.     I  call  the  artisan  a  wage-earning  class. 

8672.  Take  the  class  where  you  think  there  are  hard 
cases  ? — Above  the  wage-earning  class. 

8673.  There,  what  with  friends  and  relations,  it 
ought  to  be  possible  ? — It  ought  to  be  possible  to  raise 
the  money. 

8674.  Would  you  say  lOZ.  or  12/.  would  be  excessive 
in  that  class  ? — No,  certainly  not. 

8675.  If  the  proceedings,  even  in  the  High  Coui-t, 
could  be  so  cheapened,  and  the  cost  so  reduced,  and 
possibly  there  were  opportunities  given  to  persons  with 
a  limited  income  to  receive  assistance,  then  lOZ.  or  12Z., 
which  might  cover  the  cost  remaining,  would  not  be 
excessive  for  the  class  you  are  speaking  of  ? — It  would 
not  be  excessive,  but  I  doubt  whether  it  could  be  done 
for  the  money. 

8676.  Do  you  not  think  that  the  class  you  are 
speaking  of,  just   above   the   ordinary  working  class, 


would  desire,  if  it  could  be  obtained  by  cheapening  of 
the  process,  the  advantage  of  the  best  court  in  the 
kingdom  for  their  cases  ?~1  do  not  think  they  would 
trouble  very  much   about  that,  so   long  as   it  was 
competent  court. 

8677.  With  regard  to  the  efBect  of  the  extension  of 
facihties  for  divorce  on  the  class  you  are  now  speaking 
of,  you  would  agree  that  on  the  whole,  aUowing  for 
these  hard  cases,  the  standard  of  conjugal  fidelity  in 
that  class  is  rather  particularly  high  ?— A°  high  as  any 
other,  at  aU  events  ;  probably  higher.  They  have  less 
money  to  spend  and  less  temptation. 

8678.  I  should  hke  to  know  your  opinion  as  to  the 
possibility  of  considerable  extension  of  facihties  of 
divorce,  so  that  that  class  was  familiar  with  its  goings 
on,  at  county  courts  or  assizes,  as  you  please  ;  what 
would  be  the  effect  on  that  standard  of  married  life  ■ 

would  it  not  have  a  tendency  to  unsettle  it  ? I  do  not 

think  so.     I  do  not  see  why  it  should. 

8679.  Ton  do  not  think  it  would  operate  in  that 
way  ? — If  it  has  that  particularly  high  standard  you 
ascribe  to  it,  I  do  not  think  it  ought  to  be  shaken  by 
greater  facilities. 

8680.  Just  a  question  upon  what  you  have  said  as 
to  trying  matrimonial  cases,  that  they  were  very 
largely  questions  of  fact.  Of  course  that  would  not  be 
quite  so  true  if  these  courts  had  jm-isdiction  in 
raatrimonial  causes  where  the  extended  grounds  of 
divorce  which  you  put  before  us  were  brought  in  ?— 
They  would  stiU  be  questions  of  fact,  and  probably  the 
procedure  would  be  cheapened. 

8681.  I  think  you  said  in  these  cases,  when  you 
come  to  desertion,  and  so  on,  a  very  great  deal  depends 
upon  the  discretion  of  the  judge  .P— Certainly,  upon 
the  facts  proved  before  him. 

8682.  Tou  stiU  think  they  would  be  compai-atively 
simple  cases  ? — 1  think  so. 

8683.  With  regard  to  the  list  of  extensions  of 
which  you  are  in  favour-,  you  said,  in  answer  to  Lord 
Guthrie,  that  you  agreed  with  what  he  put  before  you, 
that  no  ground  should  be  tolerated  which  did  not 
make  it  impossible  that  the  married  life  should  be 
contimied.  That  was  the  principle  which  you  affected, 
I  think  ? — What  I  meant  to  convey  was  that  there  are 
certain  duties  the  one  party  has  to  perform  towards 
the  other.  I  was  deaUng  then  particularly  with 
desertion,  and  if  the  desertion  continued  for  a  certam 
time,  and  the  court  came  to  the  conclusion  that  that 
desertion  was  intentional  and  with  the  object  of 
putting  an  end  to  cohabitation,  it  seems  to  me  that 
would  be  a  proper  ground  for  putting  an  end  to  it  by 
divorce. 

8684.  I  think  Lord  Guthrie  went  further,  and  said 
would  you  not  agree  that  no  divorce  should  be  granted 
under  circumstances  which  made  the  continuance  of 
the  married  life  possible,  and  I  think  you  said  "  Tes  "  ? 
—It  has  been  made  impossible  by  the  fact  of  having 
separated. 

8685.  That  is  in  cases  of  desertion.  Now  I  come 
to  imprisonment.  Tou  said  you  agreed  to  the  exten- 
sion oi  the  grounds  to  imprisonment  ? Tes. 

8686.  But  in  the  case  of  imprisonment,  even  for 
five,  six  or  seven  years,  it  is  possible,  if  the  parties 
desire,  that  the  married  life  should  be  resumed  ?— Tes. 

8687.  Therefore  that  is  not  a  cause?  — But  one 
party  would  have  to  set  the  law  in  motion  in  order  to 
obtain  a  divorce  upon  that  ground,  so,  therefore,  there 
would  be  an  express  intention  to  seek  a  divorce. 

8688.  Tou  could  not  say  in  that  case  that  that  was 
a  ground  of  divorce  based  upon  the  fact  that  the 
continuance  of  the  married  life  was  thereby  rendered 
impossible,  because  it  may  be  resumed.?— It  may  be 
resumed;  I  would  not  go  to  that  extent.  I  still 
maintain  that  there  should  be  a  divorce  if  the  other  party 
wished  it,  if  there  were  a  long  term  of  imprisonment. 

8689.  {Mr  Burt.)  I  think  most  of  my  questions 
have  been  anticipated,  but  I  should  like  to  put  one  or 
two  questions  on  one  point  upon  which  you  have  not 
been  asked  anything.  Tou  stated  as  a  principal  cause 
of  difference  between  husband  and  wife,  gambling  and 
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8690.  In  your  experience  do  they  usually  go 
together,  the  gambling  and  the  drinking  ? — Frequently. 

86H1.  I  suppose  you  have  known  cases,  as  I  have, 
of  sober  steady  men  being  addicted  to  gambling  P — Tes. 

8692.  On  the  other  hand,  many  iU-tempered  men, 
using  the  term  in  the  sense  in  which  it  is  usually  applied, 
do  not  gamble  at  all  ? — I  agree  they  do  not. 

8693.  Of  course  you  cannot  possibly  have  any 
statistical  information  as  to  which  is  the  more  prohfic 
cause  of  difference,  but  I  suppose  you  have  experience  ? 
— Tes,  drunkenness. 

8694.  Intemperance  ? — Undoubtedly. 

8695.  {Sir  George  White.)  There  was  a  question  his 
Gi-ace  put  to  you  which  perhaps  I  did  not  imderstand 
rightly.  Tou  must  pardon  us  if  we  ask  you  a  good 
many  questions  upon  these  figures,  because  they  have 
created  a  revolution  in  some  of  oui-  minds  with  regard 
to  them.  His  Gi-ace  said,  taking  the  1,790  cases 
left,  that  represented  a  little  more  than  800  marriages, 
but  is  that  so  ?  Tou  take  each  case  as  representing 
a  couple  in  mai-ried  life  ?— Unless  there  have  been 
re-maii-iages. 

8696.  The  1,790  cases  cannot  be  halved  to  represent 
800  marriages.  1,790  cases  represent  1,790  man-iages  ? 
— Undoubtedly. 

[The  Archbishop  of  Yorh.)  I  wanted  to  get  it  clear, 
because  I  thought  what  you  did,  but  Mr.  Roberts  said 
in  his  proof — ^these  are  the  words,  that  probably  75  per 
cent,  may  be  deducted  from  the  total  of  7,158  for  the 
year  1907,  thus  leaving  not  more  than  some  1,790 
separated  spouses. 

(Witness.)  It  should  be  separation  orders. 

8697.  (Sir  George  White.)  It  is  not  800  man-iages  ? 
— I  did  not  mean  that. 

8698.  (Chairman.)  There  are  two  spouses  in  each 
case  ? — Quite. 

8699.  (Sir  George  White.)  It  has  been  assumed  in 
some  of  the  questions  put  that  the  other  cases  are 
reconciliation  cases,  but  is  that  so,  as  a  matter  of  fact  ? 
Are  they  not  mostly  driven  together  by  force  of  circum- 
stances rather  than  by  reconciliation  ? — In  my  proof  I 
put  the  woi'd  "  reconciliation  "  in  inverted  commas.  I 
do  not  mean  reconciliation  in  the  sense  that  they  have 
come  together  as  friends  in  all  cases  by  their  mutual 
consent,  for  in  some  cases  I  admit  the  husband  has 
forced  himself  upon  the  wife. 

8700.  The  wife  has  been  compelled  to  go  back  to 
the  husband  ? — The  wife  has  been  compelled  to  go  back 
to  the  husband. 

8701.  Through  force  of  circumstances  ? — Tes ;  I 
have  stated  that  all  through. 

8702.  I  have  not  been  present  all  the  time.  In 
regard  to  the  percentage  of  cases  in  Newcastle,  I  see  by 
referring  back  to  your  proof  you  have  also  taken  care 
to  test  cases  in  what  you  call  repi-esentative  towns  H — 
Tes. 

8703.  They  show  51  per  cent.,  against  75  per  cent. 
in  Newcastle  ? — I  have  taken  those  figures  haphazard 
frora  the  return. 

8704.  I  want  to  ascertain  from  you  whether  you 
consider  Newcastle,  under  those  circiunstances,  a  fair 
example  to  take  as  a  test  ? — I  do  not  know  whether 
you  were  here,  but  the  question  was  put  to  me  as  to 
whether  I  did  not  think  we  granted  them  too  freely. 
I  said  I  thought  it  was  rather  a  compliment  to  the 
Newcastle  bench,  because  I  thought  to  some  extent  it 
was  due  to  the  very  careful  manner  in  which  they 
heard  the  case,  and  the  efforts  they  made  to  bring 
about  a  reconcihation,  and  the  advice  they  gave  to  the 
parties,  and  I  still  think  so. 

8705.  How  do  you  account  for  the  difference 
between  Newcastle  and  the  aggregate  of  these  towns 
that  are  named  here,  because  it  doubles  your  figures. 
It  would  double  the  figures  if  this  aggregate  of  towns 
is  a  correct  test  ? — I  am  in  a  better  position  to  judge, 
because  we  have  the  money  paid  through  the  court,  so 
that  I  know  whether  the  orders  have  been  taken  up  or 
not.  In  my  case  that  75  per  cent,  means  that  those 
orders  have  not  in  a  large  proportion  of  cases  been 
taken  up,  but  that  may  not  apply  in  the  other  cases  to 
the  same  extent. 


8706.  Is  that  absolutely  a  fair  inference,  because 
the  money  is  not  being  paid,  that  therefore  the  parties 
have  gone  back  P — If  the  order  has  not  been  taken  up 
it  is  a  reasonable  inference  to  draw  that  the  parties 
have  gone  together,  and  from  inquiries  I  have  made 
from  my  court  ofl&cer,  that  is  the  conclusion  he  has 
come  to,  that  they  are  living  together. 

8707.  Have  not  these  other  towns  the  same  methods 
of  ascertaining  whether  the  orders  are  taken  up  or  not  ? 
— They  would  know  whether  the  order  was  taken  up, 
but  they  would  not  know  whether  the  money  was  being 
paid,  because  it  is  not  paid  through  the  court. 

8708.  Tou  state  in  your  proof,  after  giving  the 
names  of  the  towns,  "  I  find  that,  roughly  speaking, 
"  some  34  per  cent,  of  the  cases  are  settled  before 
"  hearing,  and  in  at  least  51  per  cent,  of  those  heard 
"  reconciliation  takes  place  after  order  made. "  Is  that 
a  reliable  statistic  or  not  ? — I  rely  upon  the  statement 
made  to  me.     I  have  no  means  of  verifying  it  myself. 

8709.  It  is  extremely  difficult  from  these  figures  to 
gather  whether  the  51  per  cent,  is  a  fair  average  com- 
pared with  your  Newcastle  75  per  cent.,  because  it 
doubles  the  figures  ? — No. 

8710.  (Chairman.)  1  think  perhaps  Sir  George 
White  might  be  assisted  if  I  refer  to  these  sheets. 
We  have  had  the  sheets  handed  to  us.  I  have  them 
now,  and  I  am  going  to  ask  a  question  upon  them. 
This  gentleman  has  made  out  some  estimates  from  what 
other  justices'  clerks  have  sent  to  him  as  to  what  pro- 
portion of  people  have  returned  together,  and  so  on, 
and  perhaps  I  may  call  attention  to  them  now  as  it  is 
convenient.  They  seem  to  me — as  I  said  before,  you 
will  kindly  let  us  have  this  put  in — to  be  rather  esti- 
mates. There  is  no  actual  return  of  figures  ? — That 
is  so. 

8711.  There  is  your  case  first.  Liverpool  puts  down 
30  per  cent,  as  the  proportion  of  cases  in  which  the 
parties  resume  cohabitation  before  the  hearing ;  after 
the  orders  have  been  made,  50  per  cent.  That  is  evi- 
dently mere  estimate.  Gockermouth,  6  out  of  10 
before  hearing  and  1  out  of  8  after  orders  made. 
Dui'sley  and  Whitminster,  2  out  of  5  after  orders  made. 
WaiTington,  "  Cannot  say."  Mold  says  14  before  hear- 
ing and  5  after  orders  made.  Berkeley,  it  does  not 
say  what  that  is.  Bury,  5  per  cent,  before  hearing 
and  50  per  cent,  after  orders  made.  Hereford,  "  Have 
no  knowledge."  Gi-antham,  "  Have  no  knowledge." 
Dacoram,  "Unable  to  say."  Chichester,  25  percent, 
before  hearing;  after  orders  made  "Not  known." 
Folkestone,  nothing  about  before  hearing,  1  out  of  3 
after  hearing.  This  is  no  foundation  possibly  for  an 
absolutely  accurate  statement  ? — It  could  not  be. 

(Sir  Lewis  Dibdin.)  None  of  those  cases  are 
in  Mr.  Roberts'  proof,  and  are  not  cases  he  has 
mentioned. 

8712.  (Chairman.)  I  thought  Liverpool  was .' — Tes. 
(Chairman.)  What  are  the  others? 

(Sir  Lewis  Dibdin.)  Cockermouth,  Bury,  Newcastle- 
upon-Tyne,  Manchester,  Matlock,  Oldham,  Sunder- 
land, Bridgend,  Birmingham,  Kingston-on-Thames, 
Shef&eld,  Bristol,  Boston,  and  Scarborough. 

8713.  (Chairman.)  Have  you  the  one  which  shows 
the  figures  you  did  give  ? — I  took  those  from  the 
different  sheets. 

8714.  (Sir  George  White.)  Did  you  take  these  pro- 
miscuously ? — Tes. 

8715.  That  is  what  I  was  trying  to  get  at,  whether 
this  51  per  cent,  had  data  as  reliable  as  the  75  per 
cent,  from  Newcastle  ? 

(Sir  Lewis  Dibdin.)  I  do  not  think  Mr.  Roberts 
has  taken  them  promiscuously,  but  promiscuously  as 
representative  places. 

8716.  (Chairman.)  Let  us  get  this  a  little  clearer. 
I  do  not  find  any  one  of  those  cases  in  which  the 
accurate  figures  are  given  except  your  own.  Take 
Liverpool,  for  instance.  The  figures  are  not  given.  I 
do  not  find  any  of  the  other  cities  mentioned  in  this 
list  ? — They  have  given  the  percentage  in  some  cases, 
and  in  others  the  actual  figures. 

8717.  Are  the  other  towns  you  mentioned  in  yor. 
evidence  in  chief  contained  in  this  list  ? — Not  all  in 
that ;  there  are  some  more  lists. 
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8718.  Win  you  let  us  have  aU  the  lists.  That  is 
what  Sir  George  wants  ? 

8719.  {Sir  Oeorge  White.)  I  wanted  to  know  whether 
the  51  per  cent,  was  on  as  reliable  data  as  the  75  per 
cent.  "We  will  presume  it  is  not  ? — I  should  say  it  is 
not  so  much. 

8721).  (Sir  Lewis  Dihdiii.)  You  said  "roughly 
speaking  "  ? — Tes,  I  said  "  roughly  speaking." 

(Mr.  Brieo-ley.)  We  shall  have  an  opportunity  of 
asking  how  the  Liverpool  figure  is  arrived  at.  I  see  by 
refen-iug  to  the  witnesses  that  we  shall  have  a  witness 
from  Liverpool. 

8721.  (Chairman.)  We  shall  be  having  a,  witness  from 
Liverpool  ? — I  can  only  take  the  average  that  is  given 
to  me,  and  draw  my  conclusions. 

(Chairman.)  Perhaps  Sir  George  would  be  content 
with  the  sheets  ;  we  will  have  them  put  in.  (App.  VI., 
p.  46.) 

(Sir  George  White.)  Yes, 

8722.  (Chairman.)  With  regard  to  the  512  cases 
you  have  given  as  taking  place  in  eight  years  at  New- 
castle, there  are  stiU  84  living  apart.  Have  you 
discovered  that  from  inquiry — I  do  not  mean  your 
personal  inquiry  ? — Through  the  court  officer. 

8723.  Your  conclusion  is  that  there  is  practically 
neither  wish  nor  need  for  divorce  in  the  lower  class  of 
cases  that  come  before  you  in  the  form  of  applications 
for  separation  ? — That  is  so. 

8724.  Yoii  state  your  experience  is  that  non-payment 
does  not  lead  to  immorality  on  the  part  of  women, 
that  is  to  say,  that  they  are  not  driven  into  immoral 
courses  because  they  fail  to  get  money  from  their 
husbands  P — Not  as  a  general  rale,  certainly  not. 

8725.  You  are  still  of  opinion  that  facilities  are 
needed  ?  I  understand  rather  you  appear  to  divide  the 
population  into  three  classes,  of  which  the  middle  class 
<;ome  to  you.  The  very  lowest  class  do  not  care  enough 
about  these  things  to  trouble  you,  but  the  middle  class 
come  to  you,  and  there  is  no  need  for  divorce  as  far  as 
they  are  concerned,  but  you  think  the  better  class 
.artisans  do  need  some  increased  facilities  ? — Yes. 

8726.  In  regard  to  the  court  to  which  they  would 
apply,  it  seems  to  me  you  put  first  in  your  estimation 
the  court  of  summary  jurisdiction  as  being  able  to  deal 
with  such  cases  ? — With  the  cases  we  have  before  us, 
the  wage-earning  class. 

8727.  And  grant  divorce  where  sufficient  cause  is 
shown  ? — Yes. 

8728.  You  are  aware  that  that  opinion  has  been 
greatly  contested  by  witnesses  here  on  account  of  what 
they  consider  to  be  the  inabihty  of  the  coiu-t  of  sum- 
mary jtirisdiction  to  deal  efficiently  with  such  cases  ? — 
So  I  have  heard. 

8729.  That  is  not  your  experience  ? — It  is  not  my 
personal  experience. 

87.30.  But,  as  a  second  resort,  you  would  prefer  the 
assize  court,  I  imderstand  ? — I  have  not  a  very  strong 
opinion. 

8731.  Would  there  not  be  a  great  deal  of  un- 
uecessaiy  delay  in  appealing  to  the  assize  courts  ? — If 
it  is  confined,  as  I  think  it  practically  will  be,  to  the 
class  I  have  mentioned,  delay  would  not  be  of  so  great 
importance.  It  is  only  to  the  poor  wage-earning  class 
that  the  delay  is  of  great  importance. 

8732.  There  is  the  infrequency  of  the  sitting  of  the 
court,  and  three  or  four  months  delay? — I  do  not  know 
that  that  is  a  very  serious  matter ;  I  shotdd  say  not. 

8733.  In  regard  to  publication,  do  the  Newcastle 
papers  publish  reports  of  local  divorce  cases  that  take 
place  in  London  to  any  extent  P — Not  unduly.  I  think 
the  Newcastle  press  is  really  very  good. 

8734.  (Mr.  Spender.)  You  would  not  say  that  it  was 
necessarily  a  good  thing,  or  conducive  to  morality,  that 
these  people  should  be  forced,  by  pui-ely  economic  cir- 
cumstances, to  live  together  if  there  were  other  good 
grounds  for  divorce  P — I  should  say  not. 

8735.  You  think  it  would  be  fair  to  grant  that,  that 
there  would  be  a  certain  proportion  of  your  cases  that 
might  be  reconciled  under  the  stress  of  necessity,  to 
whom  it  might  be  just  and  fair  to  grant  divorces  ? — 
Yes,  if  they  so  desired  it. 

8736.  Yoiu-  figm-es  tend  to  show  the  reconciKation, 
when  it  takes  place,  takes  place  quickly  P — Yes. 


8737.  That  is,  before  there  is  any  need  to  take  out 
the  order  ? — In  a  large  proportion  of  cases. 

8738.  That  would  be  in  a  few  weeks  ? — Yes. 
8789.  If  you   had  a   procedure  for    divorce  which 

intei-posed  a  certain  delay,  that  would  meet  the  case 
of  reconciliation ;  reconciUation  would  even  then  take 
place  P — Probably  it  would. 

8740.  Broadly  speaking,  your  view  would  be  that 
the  provision  of  facilities  for  divorce  for  people  who 
have  just  cause  is  not  likely  to  increase  the  number  of 
divorce  cases  among  respectable  working  people  who  do 
not  want  a  divorce  P — I  think  that  is  so. 

8741.  That  is  with  reference  to  what  the  Archbishop 
said.  May  I  ask  you  one  question  about  your  view  as 
to  publication.  Is  it  the  practice  of  the  local  press  to 
report  cases  in  the  police  courts  on  the  separation 
orders  P — No,  occasionally,  but  not  the  ordinary  case. 

8742.  Do  you  not  think  that  the  possibihty  of  pub- 
lication has  some  kind  of  a  deterrent  effect  P — I  do  not 
think  so, 

8743.  You  do  not  think  it  would  work  among  the 
working  classes  p — I  do  not  think  so. 

8744.  You  would  confine  publication  simply  to  these 
facts.  Would  you  not  think  it  necessary  in  certain 
cases  to  have  a  fuller  publicity  P — You  may  in  certain 
cases. 

8745.  In  fairness  to  the  parties  ? — I  can  understand 
cases  in  which  it  might  be  necessary. 

8746.  You  might  include  the  judge's  summing-up  ? 
— If  necessary. 

8747.  (Chairman.)  We  can  study  these  tables  for 
ourselves  when  they  are  printed,  but  I  think  perhaps 
they  are  not  quite  so  accui'ate  as  you  think,  if  I  may 
say  so.  In  your  proof  you  gave  the  towns  from  which  you 
have  got  the  51  per  cent.  Take  Liverpool ;  I  see  it  has 
two  estimates,  30  per  cent,  and  50  per  cent.,  but  the 
figures  are  not  given  P — No. 

8748.  Take  Oockermouth  the  next :  that  has  only 
6  out  of  10  and  1  out  of  3  put  down.  Bury,  5  per 
cent,  and  50  per  cent.  ? — Yes, 

8749.  -That  evidently  is  a  mere  shot  ? — I  have  no 
means  of  telling, 

8750.  I  thought  from  your  proof  you  had  the  actual 
figures  p — No,  I  said,  "roughly  speaking."  I  do  not 
say  more  than  that. 

8751.  We  can  take  it  these  statistics  also  show  that 
in  the  vast  majority  of  cases  the  payments  are  made 
direct  to  the  wife.  I  have  only  found,  on  tui'ning  over 
the  first  block,  some  two  or  three  towns,  of  which  your 
town  is  one — at  least  you  mentioned  that — in  which  the 
court  has  received  the  payments  P — Yes,  a  great  many 
are  paid  direct  to  the  wife, 

8752.  The  difficulty  seems  to  come  thi-ough  not 
knowing  exactly  what  has  happened  after,  except  in 
those  solitary  cases  where  the  payment  comes  thi-ough 
the  court  ? — You  cannot  tell  so  accui-ately.  You  can 
tell  by  their  not  coming  to  enforce  the  order.  As  I 
put  it,  and  I  intended  to  put  it  clearly  in  my  evidence, 
I  have  exceptional  opportunities,  so  that  I  can  see. 

8753.  If  we  have  these  figui-es  and  statistics  before 
us  we  can  draw  any  inference  we  please.  You  have 
your  own  figures  accurately  ? — Yes, 

8754.  (Lord  Gullirie.)  Suppose  you  had  some  pro- 
cedure for  granting  a  maintenance  order  at  once,  and 
limiting  the  separation  order  to  a  month,  is  it  the  fact 
that  75  per  cent,  of  your  separation  orders  would  never 
be  granted  p — I  do  not  follow  you. 

8755.  Suppose  you  had  some  procedure  enabhng 
you,  on  the  wife's  application  for  a  separation  and 
maintenance,  to  grant  a  maintenance  order  at  once, 
and  a  separation  order  limited  to  a  month,  would  75  per 
cent,  of  your  separation  orders  not  be  granted  ? — It  is 
impossible  to  say.     I  cannot  answer  that. 

8756.  Surely  if  75  per  cent,  of  youi-  separation 
orders  are  not  taken  up,  does  it  not  follow  that,  suppose 
you  granted  these  separation  orders  just  for  a  month, 

limited   to   a   month ■? — Yes,    I   see;  certainly  it 

would. 

8757.  (Chairman.)  I  think  I  ought,  on  behalf  of  the 
Commissioners,  to  thank  you  very  much  for  your 
evidence.  It  has  been  exceedingly  interesting  and 
very  valuable  P — I  am  much  obliged  to  youi-  Lordship. 
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Mr.  William  Baeeadalb  called  and  examined. 


8758.  (Chairman.)  I  think  jou  are  clerk  to  the 
justices  of  the  City  of  Birmingham  ? — I  am. 

8759.  Have  you  been  there  28  years  ? — Yes.  Before 
then  I  was  clerk  at  Dudley  for  2U  years  ;  so  that  I  have 
been  sitting  daily  for  about  50  years. 

8760.  You  have  had  consideralile  experience,  there- 
fore, of  separation  orders  and  maintenance  orders  ? — 
I  have. 

8761.  Before  I  come  to  that,  I  had  better  deal  with 
the  matter  in  your  proof  a  little ;  it  will  save  trouble. 
Has  yotu-  experience  led  you  to  consider  whether  any 
jurisdiction  should  be  given  in  divorce  cases  to  the 
county  courts  ? — It  appears  to  me  that  the  county  coui-t 
is  better  than  a  criminal  coui-t  for  a  trial  of  this  kind, 
and  it  appears  to  me  that  the  judges  are  trained  and 
conduct  enquii-ies  of  such  an  important  character  that 
it  wotild  be  a  very  advisable  coui-t  if  a  local  court  is 
deemed  advisable.     I  cannot  understand  a  better  coiu't. 

8762.  Have  you  with  approval  considered  the  ques- 
tion of  conf  eiTing  jmlsdiction  on  the  judges  of  assize  ? 
— I  think  the  jurisdiction  of  judges  of  assize  would  be 
too  costly,  and  the  distance  of  time  between  one  assize 
and  another  would  prevent  it  being  useful. 

8763.  There  are  three  points  :  the  expense  of  assizes, 
the  distance  people  would  have  to  come,  and  the  interval 
between  the  assizes  ? — Yes. 

8764.  How  many  assizes  for  civil  business  have  you 
at  Birmingham? — It  would  involve  a  fearful  cost  on 
the  litigants  in  other  cases  at  the  assizes. 

8765.  Why  ? — Because  they  would  be  kept  waiting. 
The  bar  from  London  and  the  scientific  witnesses  would 
very  likely  be  kept  waiting  while  these  trials  were  taking 
place. 

8766.  What  is  the  number  of  assizes  for  civil  work 
you  have  at  Birmingham  in  the  year  ? — Three. 

8767.  There  is  an  inteiwal  of  roughly  four  months 
in  each  case  ? — Yes. 

8768.  Do  you  think  it  would  be  advantageous  or 
not  if  jurisdiction  in  divorce  eases  to  meet  the  poorer 
classes  were  given  to  the  county  com-t  at  Birmingham  ? 
—I  do. 

8769.  I  am  not  going  through  the  details  of  cost 
with  you,  because  that  we  have  had  elsewhere.  With 
regard  to  the  separation  orders,  will  you  express  your 
view  and  the  reasons  for  it? — I  should  like  to  say  I 
have  not  gone  into  the  statistics,  because  I  understood 
Mr.  Roberts  had  prepared  them.  There  are  a  few 
things  which  surprised  me  in  my  friend  Mr.  Roberts' 
evidence,  and  one  was  as  to  the  number  of  orders  which 
became  useless  because  the  parties  were  reconciled. 

8770.  We  win  come  to  that  in  a  moment.  I  want 
to  get  the  general  point.  What  do  you  say  generally 
as  to  the  advisability  of  that  system,  or  as  to  whether 
it  has  any  objectionable  features  ? — I  think  it  must  be 
continued  in  some  form  or  other,  and  I  cannot  conceive 
a  better  court,  or  one,  as  they  sit  daily,  which  would 
be  more  convenient  to  poor  people  to  attend  than  a 
coiu-t  of  summary  jurisdiction. 

8771.  You  say  in  your-  proof,  "  The  effect  of  making 
"  these  orders,  especially  in  the  oases  of  young  persons, 
"  is,  ia  my  opinion,  very  objectionable  for  reasons 
"  hereinafter  stated;  but  as  there  are  many  cases 
"  where  such  orders  must  be  made,  it  is  desirable  to 
"  reduce  the  number  as  far  as  possible  without  denying 
"  the  parties  justice  "  ? — I  am  of  that  opinion.  I 
think  that  they  prodvice  a  very  great  amount  of  misery 
on  economic  grounds.  I  sit  daily.  A  woman  comes 
and  gets  an  order,  and  the  husband  becomes  unwell 
or  is  short  of  work,  and  the  first  thing  is  she  comes 
to  ask  that  the  order  be  enforced.  What  can  we  do  ? 
We  can  send  him  to  gaol ;  you  will  see  the  number  we 
do  send  to  gaol, 

8772.  lam  coming  to  those  points.  You  think  it 
is  necessary  to  keep  up  the  system  in  certain  cases, 
but  you  find  it  objectionable  for  some  reasons  ? — Yes. 
I  think  that  it  is  absolutely  necessary  to  keep  up  the 
system,  but  I  think  the  orders  are  granted  far  too 
freely,  and  cause  a  very  great  amount  of  harm. 

8773.  We  will  go  on  to  your  figures  for  1907.  In 
that  year  201  summonses  were  issued  in  Birmingham 
for  the  purpose  of  obtaining  these  orders.     Of  those. 


16-1  orders  were  made  and  37  refused.  Therefore,  youi- 
magistrates  were  exercising  careful  consideration  as  to 
whether  they  should  be  granted  or  refused  ? — Yes. 
They  were  heard  at  length  and  very  carefully. 

8774.  I  thought  you  said  just  now  they  were  too 
easily  made  ? — I  think  they  are. 

8775.  In  the  face  of  that  ? — Even  then. 

877(j.  The  number  of  orders  varied  was  4,  chiefly 
by  reducing  the  weekly  amounts  ordered,  and  the 
number  of  order.s  discharged  by  reason  of  adultery 
was  6  ? — That  is  so. 

8777.  That  is  for  the  year  1907  ?— Yes. 

8778.  Have  you  the  figui-es  for  last  year? — Yes, 
for  1909. 

8779.  How  many  cases  were  dischai'ged  for  adultery 
last  year  ? — Pour. 

8780.  How  many  in  1908  ?— Foru-. 

8781.  As  your  figures  here  are  for  1907  we  will  go 
liack.  There  were  120  summonses  or  waiTants  issued 
to  recover  arrears  under  the  orders.  Of  these,  31  were 
committed  to  prison  ? — Yes. 

8782.  How  many  paid  after  commitment  ? — The 
others  paid,  except  those  that  were  committed. 

8783.  In  the  year  1908,  225  summonses  were  issued 
to  obtain  orders.  Of  these,  179  orders  were  made  and 
46  refused  ? — Yes. 

8784.  Seven  were  varied  and  4  were  discharged 
for  adultery,  159  summonses  or  warrants  were  issued 
to  recover  an-ears,  and  48  were  committed  to  prison  in 
default  of  payment  of  the  sum  due  with  the  costs : 
4  paid  after  committal  to  prison.  In  1909,  195  sum- 
monses were  issued  to  obtain  orders.  Of  these,  144 
orders  were  made  and  51  refused ;  8  were  varied  and 
4  were  discharged  for  adultery;  150  summonses  or 
wari'ants  were  issued  to  recover  arrears  and  54  were 
committed  to  prison  in  default ;  2  paid  after  committal 
to  prison.     That  is  right,  is  it  ? — Yes. 

8785.  I  do  not  notice  any  distinction  in  those 
retiu'ns  between  orders  for  maintenance  as  distinguished 
from  orders  for  separation  ? — You  may  take  it  that 
they  include  both. 

8786.  Can  you  give  any  proportion  as  to  the  two  ? 
— No ;  we  have  a  very  small  proportion ;  they  are 
nearly  all  for  desertion.  They  do  not  grant  separation 
orders  unless  there  is  something  in  the  man's  life  from 
which  protection  ought  to  be  secured  for  the  wife. 

8787.  Can  you  tell  us  out  of  the  number  of  orders 
made  in  1909 — you  say  144  orders  were  made — how 
many  approximately  of  those  would  be  orders  in  which 
there  was  separation  ? — Very  few ;  I  should  not  think 
there  would  be  more  than  10  per  cent. 

8788.  They  are  mostly  mere  maintenance  orders  ? — 
Maintenance  ■  orders. 

8789.  Since  when  has  that  practice  been  adopted  ? 
— Since  HaiTiman  v.  Hai-riman,  really,  or  Dodd  v. 
Dodd. 

8790.  That  is  since  attention  was  called  to  the 
power  of  making  them  ? — Yes. 

8791.  I  want  an  explanation  of  this.  You  say  in 
your  proof  you  have  made  no  distinction  between 
separation  orders  and  maintenance  orders,  as  the  i-esult 
is  the  same  ? — By  that  1  mean  this  :  If  the  applicant 
gets  an  order  it  means  that  the  homes  are  divided,  and 
the  eif ect  is  the  same  in  the  one  case  as  in  the  other. 
If  you  grant  a  maintenance  order  it  really  results  in  a 
.separation,  cohabitation  ceases,  the  home  is  destroyed, 
and  two  homes  are  kept  up. 

8792.  To  what  extent  do  you  find,  where  orders 
have  been  made,  that  the  parties  resume  life  together  ? 
— I  was  rather  sui-prised  to  hear  Mr.  Roberts'  figures 
aboiit  that.  I  could  not  possibly  get  reliable  informa- 
tion except  by  sending  and  inquiring  in  each  case. 
Take  the  number  of  orders  not  taken  up.  That  may- 
arise  from  a  great  many  circumstances  besides  being 
reconciled.  First  of  all,  after  obtaining  the  order, 
sometimes  the  man  absconds,  and  at  another  time  the 
girl,  perhaps,  has  to  go  into  service,  if  she  is  a  young 
wife,  and  goes  away,  and  she  does  not  think  it  is  worth 
the  expense  and  trouble.  Then,  again,  I  suppose  a 
number  of  them  would  not  be  taken  up  on  account  of 
the  poverty  of  the  applicant.     In  Birmingham,  that 
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would  not  arise,  because  the  magistrates  would  remit 
the  fees  at  once  rather  than  allow  any  injustice  to  be 
done,  and  in  the  case  of  enforcing  the  orders,  the 
magistrates  always  grant  free  process,  summonses  free, 
and  if  the  man  is  in  the  North  of  England  and  the 
magistrates  recommend  fetching  him  back  to  Bir- 
mingham, the  expense,  which  is  often  considerable, 
may  be  paid.  The  Watch  Committee  empower  it  to 
be  paid. 

8793.  I  gather  from  what  you  say  you  cannot  draw 
a  rehable  conclusion  from  the  fact  that  orders  are  not 
taken  up  that  the  parties  in  those  cases  have  come 
together  again  ? — Certainly  not,  without  an  enquiry 
into  each  case. 

8794.  Is  Birmiagham  one  of  the  towns  who  supplied 
figures  to  Mr.  Roberts  ? — Tes,  but  not  supplied  by  me. 
They  were  supplied  by  my  colleague,  and  I  have  not 
really  conipared  them. 

8795.  Let  us  see  what  he  has  for  Birmingham.  As 
to  those  not  taken  up,  "  Cannot  say."  As  to  those 
where  the  parties  resum.ed  cohabitation  after  orders,  at 
least  15  per  cent,  is  put  down.  Where  does  that  come 
from.  ? — My  colleague. 

8796.  Where  does  he  get  his  "  at  least  15  per  cent." 
from  ? — It  is  simply  an  estimate. 

8797.  Would  you  agree  with  it  ? — I  think  I  should, 
in  the  main. 

8798.  What  helps  you  to  arrive  at  it  ? — The  clerks 
were  instructed  to  get  a  return  of  all  the  summonses 
issued,  and  all  the  cases  heard.  I  was  away  at  the 
time,  and  I  have  no  doubt  my  colleague  built  up  his 
estimate  on  those  figures. 

8799.  Those  figiu-es  would  not  give  the  numbers  of 
persons  who  had  returned  to  cohabitation  after  the 
order  was  made  ? — No,  it  is  impossible. 

8800.  I  want  to  know  where  the  15  per  cent,  that 
was  put  down  can  have  been  obtained  ? — It  is  simply 
guess  work. 

8801.  Would  you  agree  with  it  as  being  a  right 
guess,  or  do  you  thiak  it  is  one  you  cannot  rely  upon  ? 
— I  should  think  it  is  fairly  reliable. 

8802.  What  grounds  do  you  go  upon  in  saying  that, 
that  is  to  say,  16  per  cent,  have  come  together  after 
the  orders  have  been  made  ? — I  believe  an  inquiiy  was 
made  from  the  police  officers  who  serve  the  summonses 
in  all  these  cases,  and  that  is  where  he  got  his  informa- 
tion from  for  the  purpose  of  this  estimate. 

8803.  That  would  be  15  per  cent,  on  the  total  orders 
made  ? — Tes. 

8804.  Tou  have  some  observations  to  make  upon 
the  question  of  desertion.  The  large  majority  of  the 
orders  that  are  applied  for  are  on  that  ground,  I 
■understand  ? — Tes. 

8805.  But  many  are  refused  on  the  ground  that 
legal  desertion  is  not  proved  ? — That  is  so. 

8806.  Or  that  there  has  been  an  agreement  perhaps 
for  mutual  separation  which  they  cannot  enforce  ? — 
Tes. 

8807.  Would  you  be  in  favour  of  allowing  them  to 
have  a  summons  for  desertion  if  the  instalments  under 
such  agreements  were  not  paid  ? — I  think  it  would  be 
very  much  better  to  have  a  new  order  made  by  the 
game  court,  and  make  that  the  basis  of  granting  the 
order.     The  procedure  would  be  more  uniform. 

8808.  The  next  point  is,  you  think  the  wife  should 
have  a  remedy  for  the  neglect  to  provide  proper 
maintenance,  even  though  she  has  not  left  the  house  P 
—Tes. 

8809.  I  thiak  everybody  is  agreed  about  that.  If 
she  does  so  she  may  have  to  go  to  the  workhouse,  or 
there  are  many  other  diflB.culties  ? — Tes.  I  should  like 
to  explain  my  view  about  that,  if  I  may.  A  very  great 
number  of  persons  apply  for  summonses  where  they  are 
not  granted.  They  sometimes  come  in  a  temper ;  if 
the  magistrates  adjourn  the  case  to  the  next  day  we  do 
not  see  any  more  of  them.  A  great  many  come  with 
deeds  of  separation  made  out  by  different  solicitors, 
and  on  inquiry  we  find  that  the  solicitors  have  advised 
there  was  no  legal  desertion,  and  therefore  they  have 
made  it  without  sepai-ation,  at  much  greater  cost,  and 
the  only  way  it  can  be  enforced  is  to  go  to  the  county 
court.      Perhaps  they  have  to  wait  a  month  before  the 


case  is  heard,  and  meantime  the  woman  is  practically 
starving. 

8810.  Tou  would  allow  her  in  those  cases  to  apply 
to  the  magistrates  F — All  this  can  be  much  simplified 
in  this  way,  that  all  wives  should  have  the  power  of 
applying  to  the  magistrates  direct  for  a  summons  on 
the  ground  that  the  husband  has  neglected  to  maintain 
her,  and  the  justices  should  have  the  same  power  as 
they  have  now  under  the  Yagrant  Act  in  very  bad 
cases,  of  conviction  or,  alternatively,  an  order,  which- 
ever they  may  think  fit.  I  cannot  see  the  justice  of 
placing  a  woman  in  this  position.  If  she  is  unable  to 
get  a  summons  under  the  Summary  Jurisdiction 
(Married  Women's)  Act,  why  should  she  be  forced  to 
go  to  the  workhouse  ?  The  offence  of  the  man  is  that 
he  neglects  to  maintain  her.  If  she  goes  to  the 
guardians  he  is  punishable  by  imprisonment  with  hard 
labour ;  there  is  no  question  of  payment  at  all. 

8811.  Tou  think  that  the  justices  should  have 
power  to  make  an  order  on  the  husband  who  deserts 
or  neglects  to  maintain,  without  forcing  her  to  apply 
for  relief  or  to  leave  the  home  ? — That  is  so.  I  fail  to 
see  why,  where  chargeability  fails,  it  aggravates  the 
offence  on  the  part  of  the  husband. 

8812.  The  next  point  is,  in  cases  of  failure,  to  keep 
up  the  payment,  they  send  people  to  prison.  Have  you 
any  remedy  to  suggest  vrith  regard  to  that  ? — 'No. 
That  is  the  last  resort.  I  heard  the  evidence  of  some 
of  the  witnesses  yesterday.  We  find  no  difiiculty  about 
the  payments  to  the  wife.  When  the  order  is  made 
the  defendant  is  told  that  the  order  requh-es  him  to 
pay  to  her,  and  therefore  it  is  his  duty  to  forward  the 
weekly  sums  to  her.  In  nearly  all  cases  he  does  that, 
and  the  husband  as  a  rule  sends,  or  very  frequently 
sends,  postal  orders  for  the  amouat,  and  keeps  the 
counterfoils  as  his  receipt  for  the  payment,  but  there  is 
no  collection  by  the  wife. 

8813.  He  can  always  send  it  ? — He  is  bound  to  send 
it,  or  the  magistrates  will  grant  the  process  for  the 
arrears  on  the  ground  that  he  has  not  sent  it. 

8814.  I  was  on  the  point  of  sending  them  to  prison. 
Do  you  think  there  is  any  alternative  that  can  be 
suggested  for  that  ? — I  do  not. 

8815.  Tou  say  when  orders  are  now  obtained  the 
home  is  usually  broken  up  and  separate  homes  have  to 
be  established.  These  cannot  be  properly  maintained 
by  working  men  earning  from  20s.  to  30s.  a  week.  Does 
that  often  compel  the  parties  to  resume  life  together  ? 
— When  the  husband  is  sent  to  prison  it  is  quite  clear 
the  woman,  in  the  majority  of  cases,  apphes  for  relief ; 
she  has  nothing  else  to  do.  She  cannot  look  to  anyone 
else  to  support  her ;  her  husband  is  in  prison.  That 
wipes  off  the  arrears  under  the  warrant,  and  if  he  is  in 
prison  for  a  month  he  then  comes  out  owing  fom' weeks, 
and  she  will  want  to  enforce  that,  which  would  mean 
the  man  is  constantly  put  in  prison. 

8816.  There  is  no  remedy  you  suggest  about  that? 
■ — No.  I  thiak  the  orders  would  be  useless  practically 
unless  there  was  power  to  imprison  as  a  last  resort. 

8817.  Tou  obseiwe  when  proceedings  to  recover 
arrears  are  heard  it  is  quite  common  for  the  wife  to  say, 
"  He  can  afford  to  keep  another  woman."  Is  that  a 
frequent  thing  ? — My  opinion  is  that  the  separation 
orders  have  led  to  immorality  on  the  part  of  the  man 
particularly,  and  to  a  small  extent  on  the  part  of  the 
woman. 

8818.  Tou  say  that  is  your  opinion ;  is  that  founded 
on  actual  observation  ? — Tes,  it  is.  In  scores  of  cases 
where  the  parties  are  before  the  court  and  she  alleges 
that  he  owes  her  for  so  many  weeks,  he  will  say,  "  I 
"  have  been  out  of  work  and  have  not  the  money,"  and 
she  says  at  once,  "  He  is  keeping  another  woman,"  and 
in  a  number  of  cases  he  admits  it.  In  other  cases  he 
will  perhaps  deny  it,  and  we  do  not  loiow  whether  it  is 
true  or  \intrue,  but  at  all  events  that  statement  is  made 
so  frequently  that  there  must  be  some  truth  ui  it, 
especially  when  it  is  not  denied  by  the  defendant. 

8819.  That  leads  you  to  conclude  that  where  the 
order  is  in  fact  existing  and  in  force  it  leads  to  cohabita- 
tion with  someone  else  ? — It  does. 

8820.  Have  you  oases  in  which  application  is  made 
to  discharge  the   order  on  the  ground  of  the  wife's 
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adultery  ?     I  think  you  have  n'iven  the  fin'ures  as  to 
that  ?— Yes. 

8821.  Is  that  although  the  husband  may  himseK  be 
leading  a  guilty  life,  having  neglected  to  pay  sums  of 
maintenance  ? — Yes.  I  think  it  is  a  great  hardship. 
The  man  may  be  hviug  in  adultery  vrith  another  vpoman 
and  may  neglect  to  have  paid  her.  She  is  driven  by 
poverty  to  make  one  lapse,  and  then  he  asks  the  magis- 
trates to  discharge  the  order,  and  they  are  bound  to 
discharge  it. 

8822.  They  have  no  discretion  ? — No.  I  do  not 
think  it  ought  to  be  discharged  except  upon  terms. 

8823.  You  would  leave  a  discretion  on  the  part  of 
the  magistrates  ? — Yes. 

8S2i.  Your  next  point  is  where  separation  or 
desertion  continues  for  a  time  you  think,  if  the  husband 
is  cohabiting  with  another  woman,  that  the  wife  should 
be  entitled  to  a  divorce  ? — Yes,  if  he  is  living  constantly 
with  another  woman.  I  agree  with  the  other  witnesses 
that  where  orders  are  made  they  should  be  enforced  at 
once :  that  would  make  a  week  in  arrear. 

882-5.  With  regai-d  to  persistent  cruelty,  in  con- 
sequence of  which  the  justices  have  power  to  make  an 
order,  you  suggest  that  there  ought  to  be  a  conviction 
for  assault  in  the  fii'st  instance  or  an  order  for  sureties 
where  the  persistent  cruelty  alleged  is  that  of  beating  ? 
What  is  the  point  you  vrish  to  emphasise .'' — I  find  in 
nearly  all  the  oases  I  have  heard  lately,  at  all  events  in 
the  last  year  or  two,  that  pei-haps  the  last  assault  is  a 
mere  slap  in  the  face,  but  then  they  i-evive  all  the  other 
little  things  during  the  whole  of  their  married  life, 
although  she  has  never  complained  or  taken  any  pro- 
ceedings. I  think  before  such  a  drastic  step  as  separa- 
tion under  those  circumstances  should  take  place  she 
should  try  and  enforce  the  ordinary  law  for  assault  or 
for  sureties.  In  a  great  many  cases  we  now  bind  the 
man  over,  and  I  have  scarcely  ever  knovfn  a  case  where 
the  man  has  failed  to  observe  the  condition  of  his 
recognisance. 

8826.  That  would  enable  the  magistrates  not  to 
make  an  order  where  they  thought  fit,  but  to  bind  them 
over  ? — Yes.  I  am  speaking  now  entirely  of  cases  of 
beating,  not  other  acts  that  are  deemed  cruelty. 
Where  the  woman  only  complains  of  beating  I  think 
the  first  process  should  be  to  have  him  brought  up  for 
assault  or  for  stu'eties. 

8827.  Your  next  observation  is  on  oases  of  aggravated 
assault.  That  is  only  a  statement,  I  think  ? — We  have 
very  few  separation  orders  on  that  ground. 

8828.  And  the  power  to  make  separation  should 
remain  there  ? — Yes. 

8829.  That  means  a  case  of  safety  ? — Yes. 

8830.  As  to  habitual  drunkenness,  you  rather  hint 
that  the  definition  is  too  naiTOw  P — I  think  so.  The 
proof  of  habitual  drunkenness  is  that  she  is  so  drunken 
as  either  to  be  dangerous  or  unable  to  manage  her 
affairs.  A  great  many  of  the  cases  we  have  are 
periodical  outbursts  with  lapses  at  times,  when  she  is 
sober. 

8831.  You  would  rather  extend  the  definition  to 
such  cases  ? — I  hardly  know  how  to  get  over  the 
difficulty.  We  get  over  it  in  Birmingham  by  sending 
them  to  an  inebriates  home.  We  have  a  number  of 
beds  at  a  place  called  Brentry,  and  if  such  a  case 
arose  and  the  magistrates  believed  the  woman  was  an 
habitual  drunkard  they  would  say  it  was  very  much 
better  to  send  her  to  Brentry  than  to  separate  the 
family. 

8832.  That  has  the  efEect  of  temporarily  separating 
without  the  necessity  for  making  any  order  ? — It  has  a 
curative  efEect  on  the  woman  or  the  man  if  a  drunkard. 

8833.  As  to  the  publication  of  reports,  what  have 
you  to  say? — I  am  of  the  opinion  of  nearly  aU  the 
vdtnesses  who  have  given  evidence  ;  certainly  if  there 
is  anything  objectionable  it  ought  not  to  be  permitted 
to  be  published,  but  I  think  the  better  plan  would  be 
to  throw  the  responsibility  on  the  publisher.  I  would 
like  to  point  out  one  strong  objection  to  these  separation 
orders  is  as  to  the  children.  The  case  may  be  that  the 
husband  and  wife  lead  a  disagreeable  life,  but  both  are 
kind  to  the  children.  It  is  useless  making  the  father 
+he  guardian  of  the  children,  because  he  has  no  home 
^r  no  person  to  take  charge  of  them  and  see  they  go  to 


school,  and  if  you  leave  it  to  the  wife  the  children  are 
entirely  deprived  of  the  guardianship  of  their  father. 

8834.  What  is  your  remedy  ? — My  remedy  is  to 
make  as  few  orders  as  possible,  and  that  is  the  only  one 
I  can  suggest.  It  is  quite  clear  you  deprive  the 
children  of  a  parent  in  all  these  cases  by  making  an 
order. 

8835.  You  have  dealt  with  the  last  point  in  your 
proof  about  giving  jiuisdiction  locally  in  order  to  afford 
facihties  to  the  people  who  cannot  at  present  afford  the 
expense.  Do  you  think  that  remedy  would  be  largely 
used  among  the  class  of  people  who  come  before  the 
magistrates  ? — What  remedy  do  you  mean  ? 

8836.  Applying  for  a  divorce  ? — I  do  not  know. 

8837.  We  have  heard  that  in  a  class  a  little  aljove 
them  it  might  be  much  more  used  than  possibly  even 
by  them  ? — Yes,  I  think  it  might. 

8838.  Yoiu-  general  view  is  that  there  should  be 
some  local  tribunal  ? — Yes,  and  I  cannot  suggest 
anything  better  than  the  county  court  for  the  reasons 
I  have  stated. 

8839.  I  think  that  is  all  I  find  in  youi-  proof. 

8840.  (The  Archbishop  of  Yorlc.)  You  were  speaking 
about  sepai-ation  and  the  effect  of  separation  orders  on 
the  morality  of  people,  and  you  mentioned  in  evidence 
that  there  were  a  number  of  instances  in  which,  when 
a  woman  tried  to  enforce  the  order  against  the  man, 
the  man  alleged  his  inability  to  pay,  and  she  retorted 
that  he  was  able  to  keep  another  woman.  I  gather 
that  the  number  of  instances  in  which  that  could  be 
proved  or  was  admitted  was  not  very  large  ? — I  should 
think  quite  haK  are  not  denied  by  the  husband,  but 
others  perhaps  may  be,  or  may  not  be  proved,  or  he 
says  nothing  ;  but  I  judge  from  that  that  it  does  lead 
to  the  man  taking  up  with  another  woman. 

8841.  You  know  there  is  nothing  so  frequently 
alleged  in  these  circimistances  by  a  woman  as  that  her 
husband  is  doing  that  ? — If  it  rested  there  I  should 
say  it  was  too  doubtful,  but  when  he  is  challenged  with 
it  before  the  magistrates  in  a  court  and  either  admits 
it  or  does  not  deny  it,  there  is  some  evidence  that 
he  is. 

8842.  Is  not  that  mainly  in  the  class  of  which  we 
have  heard  so  much,  where  in  any  case  conjugal  fidelity 
is  rather  loose  ? — Of  course  it  is  in  the  lower  orders. 
I  should  like  to  say  what  is  my  view  as  to  the  stoppage 
of  the  payments  by  the  employers.  I  do  not  think  for 
a  moment  that  the  employers  in  Birmingham  would  do 
that,  and  I  think  it  would  prejudice  the  man  in  this 
way.  It  would  give  a  lot  of  trouble  to  keep  the 
accounts,  because  you  must  keep  an  account  to  show 
the  money  he  received  and  what  you  do  with  it.  I 
think  it  would  prejudice  the  man.  The  employers 
would  say  they  would  rather  not  have  a  man  who  has 
a  separation  order  against  him  to  work  for  them,  and 
would  give  a  preference  to  other  workmen  where  no 
such  order  existed.  I  think  it  would  add  considerably 
to  the  difficulty  rather  than  help  it.  I  do  not  think, 
first  of  all,  that  the  employers  woiild,  and  I  think  if 
they  did  the  employers  would  say,  "  We  cannot  be  at 
"  all  this  trouble ;  we  will  get  another  man." 

8843.  {Sir  George  White.)  Do  you  have  the  main- 
tenance order  payments  made  through  any  official  of 
the  police  com-t,  or  direct  to  the  wife  ? — It  is  paid 
direct,  and  when  in  work  paid  direct  regularly  to  the 
woman. 

8844.  Do  you  think  it  would  have  any  beneficial 
effect  if  hard  labour  was  added  to  it  in  the  case  of 
failure  to  pay  ? — I  should  be  in  favour  of  giving  the 
magistrates  the  discretion  of  imposing  it.  There  are 
cases  in  which  I  think  hard  labour  would  have  a  bene- 
ficial effect,  but  I  do  not  think  it  would  have  much 
effect  upon  the  people  summoned. 

8845.  You  say  probably  the  act  for  which  a  woman 
summons  her  husband  when  a  charge  of  cruelty  is  made 
is  a  slap  in  the  face,  but  they  revive  other  acts  during 
the  whole  of  their  married  life  ? — Yes. 

8846.  Do  you  admit  that  as  evidence  in  such  a  case  ? 
— You  must ;  an  isolated  assault  of  that  kind  woidd 
not  be  sufficient. 

8847.  Do  you  not  limit  the  time  daring  which  the 
wife  can  go  back  ? — As  a  rule  I  tell  her,  if  it  is  the 
wife,  that  she  must  supply  the  husband  with  a  list  of 
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the  occasions  and  dates,  so  that  lie  may  be  prepared  to 
meet  it. 

8848.  Yon  do  not  pnt  a  limit  such,  as  six  months  ? — 
No ;  I  do  not  think  we  are  legally  entitled  to. 

8849.  You  say  you  very  often  treat  cases  of  habitual 
drunkenness  by  sending  them  to  an  inebriates'  home. 


Do  you  find  that  effective  P  Have  you  any  evidence  as 
to  the  results  F — The  visitors  say  it  is  effective,  but  I 
know  that  after  their  discharge  we  frequently  have 
Lhem  again.     I  cannot  teU  you  in  what  proportion. 

(Chairman.)  We   thank   you   very  much   for  yom- 
evidence. 


Ml-.  Edgar  Christian  Sanders  called  and  examined. 


8850.  (Chairman.)  You  are  a  solicitor  and  clerk  to 
the  justices  for  the  city  of  Liverpool  ? — I  am. 

8851.  You  have  held  that  oflce  for  7i  years  P — Yes. 

8852.  The  population  of  the  area  in  Liverpool 
subject  to  the  jurisdiction  of  the  justices  is  760,000  ? 
—Yes. 

8853.  I  understand  that  the  stipendiary  magistrate 
of  Liverpool  suggests  that  you  would  be  able  to  give 
all  the  details  in  evidence  which  it  was  desirable  to 
have  with  regard  to  the  magistrates'  work  there  ? — 
That  is  so.  The  stipendiary  in  Liverpool  does  not 
take  this  class  of  case,  they  are  taken  by  the  magistrates. 

8854.  That  is  why  I  thought  1  had  better  put  the 
question  to  you? — I  may  say  as  a  matter  of 
interest  that  he  has  seen  my  proof  and  authorises  me 
to  tell  the  Commission  if  desirable  that  he  agrees 
entirely  ^ith  it. 

8855.  1  am  afraid  I  cannot  take  it  as  read,  I  should 
like  to  do  so.  The  axjplications  under  the  Summary 
Jurisdiction  Act  of  1895,  and  the  Licensing  Act  1902, 
you  say  are  heard  by  the  lay  magistrates,  and  a  special 
court  sits  one  day  each  week  on  which  those  cases  and 
no  others  are  taken,  and  there  is  a  special  rota  of 
magistrates  aiTanged  for  that  piu-pose.  A  shorthand 
note  is  taken  by  a  competent  clerk  as  well  as  an 
abbreviated  note  by  yourself  ? — Yes. 

8856.  The  number  of  applications  for  summonses 
in  1909  was  755,  of  which  388  actually  came  to  trial. 
Out  of  this  number,  303  orders  (or  78  per  cent.)  were 
made,  and  in  85  cases  no  orders  were  made  P — Before  I 
leave  that  point  may  I  explain  the  figure  755.  My 
proof  says  "  the  number  of  applications  for  summonses 
"  in  1909  was  755,"  but  that  is  where  the  summons 
was  actually  issued.  As  a  matter  of  fact  there  are 
more  applications  than  that,  because  we  are  very  often 
able  to  effect  a  compromise  at  that  very  early  stage. 
"When  an  application  is  made  we  hear  it  at  length 
sometimes,  and  very  often  ask  the  police  court 
missionary  to  call  and  make  enquiries,  and  very  often 
he  says  that  he  has  effected  a  reconciliation. 

8857.  Do  you  mean  that  755  was  the  number  on 
which  summonses  were  granted  P — Yes. 

8858.  Then  how  is  it  that  only  388  came  to  trial  ? 
— I  will  explain  that  in  a  moment.     It  comes  later   on. 

8859.  I  will  follow  your  proof  if  you  have  it  later  on. 
First  of  all  I  will  deal  with  the  local  coui-ts.  The 
jurisdiction  referred  to,  of  course,  is  divorce.  Is  the 
opinion  which  you  and  others  who  have  looked  into 
this  matter  in  Livei-pool  have  formed,  that  the  cost  of 
obtaining  a  divorce  even  in  undefended  cases  renders  it 
impossible  for  a  large  section  of  the  community  to 
obtain  them  ? — Yes. 

8860.  You  say  that  is  wrong  in  principle  and  you 
proceed  to  consider  whether  there  is  an  actual  necessity 
for  the  extension  of  local  courts  and  what  would  be  the 
effect  of  it  P— Yes. 

8861.  You  suggest  that  it  is  almost  impossible  to 
draw  any  rehable  deductions  from  the  existing  state 
of  affairs,  as  nearly  all  the  present  applicants  for 
divorce  are  persons  of  the  higher  social  standing,  I  take 
it,  than  those  who  come  before  the  magistrates  P — 
That  is  so. 

8862.  So  that  with  them  there  is  not  much 
experience  under  the  jurisdiction  of  the  magistrates  P — 
No.  The  broad  principle  I  think  is  this  :  ia  most  of 
our  cases  if  you  granted  divorce  it  would  make  the  wife 
come  on  to  the  poor  rates. 

8863.  So  that  the  economic  question  comes  in  there. 
They  are  forced  to  resume  cohabitation  in  certain 
cases  or  rely  upon  getting  a  maintenance  order  P — Yes. 

8864.  Have  you  found  as  a  matter  of  experience 
that  any  proportion  of  wives  who  come  to  the  court 
might  desixe  divorce  if  they  could  get  it  P — I  have  no 


certain  information  about  that,  but  I  can  give  my 
experience,  and  that  is,  that  it  would  only  apply  to  a 
small  number,  I  should  say  certainly  not  more  than 
10  per  cent. 

8865.  Does  that  expei'ience  mean  you  have  had 
suggestions  made  that  they  would  like  to  get  a  divorce 
if  they  could,  or  are  you  surmising  it  from  somethuig 
else  ? — I  am  surmising  from  the  grounds  that  are 
present,  namely,  the  adultery  coupled  with  the  other 
facts. 

8866.  Adultery  being  in  the  cases  that  are  brought 
before  the  magistrate  with  other  facts  P — Yes. 

8867.  You  think  in  those  cases  that  they  would 
proceed  for  a  divorce  if  they  could  ? — I  think  in  many 
they  would,  but  I  do  not  think  that  it  would  be  more 
than  10  per  cent,  of  the  total  number  of  applications. 

8868.  You  do  not  put  that  foi-ward  as  based  on 
reliable  data,  but  rather  as  a  surmise  P — Yes.  "We 
have  no  certain  information  with  regard  to  the  man's 
adultery ;  we  have,  I  take  it,  with  regard  to  the  wife's 
adultery  because  the  husband  will  always  allege  it,  if  it 
is  present,  as  it  is  a  defence  to  an  action  for  separation 
against  him. 

8869.  Or  he  wiU  allege  it  as  a  ground  for  rescinding 
the  order  P — Yes. 

8870.  How  many  orders  were  rescinded  last  year? 
— I  have  all  the  particulars  later  on. 

8871.  You  summarise  it  rather  in  this  way :  "  What 
"  the  wives  really  want,  in  my  opinion,  is  to  have  a 
"  living  maintenance  made  to  them  by  their  husbands, 
"  and  to  be  free  from  their  brutality,  cruelty,  and 
"  neglect."  You  are  led  to  that  by  yom-  conversation 
with  the  various  officers  you  come  across,  such  as 
relieving  officers,  police-court  missionaries,  sanitary 
inspectors  and  visitors  for  charitable  societies  ? — Yes. 

8872.  From  your  experience  would  you  be  led  to 
the  conclusion  that  the  husband  should  have  some 
power  of  summoning  his  wife  apart  from  the  Act 
dealing  with  habitual  drunkards.  He  has  none  at 
present  ? — He  has  none,  but  he  has  a  practical  remedy 
in  his  own  hands,  namely,  deserting  his  wife. 

8873.  And  letting  her  summon  him  P — Yes.  • 

8874.  And  agreeing  to  pay  so  much  ? — Yes.  That 
I  take  it  was  the  object  of  the  Act  originally  in  not 
giving  the  husband  a  power  because  he  possessed  that 
remedy  already. 

8875.  That  is  an  indirect  way  of  getting  the  same 
result  P — I  think  that  must  have  been  the  object, 
otherwise  one  cannot  imagine  why  the  Legislature 
should  have  left  it  Uke  that. . 

8876.  You  say  that  there  were  nine  applications  in 
Liverpool  last  year  by  husbands  to  rescind  orders  on 
the  ground  of  adultery,  and  five  cases  in  which  the 
orders  were  discharged,  in  one  case  the  apphcation  was 
dismissed  and  in  the  remaining  three  cases  the  appli- 
cations were  withdi-awn.  Those  are  the  figures  you 
are  coming  to  P — Yes. 

8877.  You  also  say  that  in  desertion  cases  under 
the  Yagrancy  Act  in  surprisingly  few  cases  is  adultery 
alleged  as  a  ground  of  defence  ? — Yes. 

8878.  You  say,  "  Hence  one  is  entitled  to  assume 
"  that  the  cases  in  which  the  husband  complains  of 
"  his  wife's  adultery  are  not  so  numerous  as  one  might 
"  believe  from  statements  which  have  been  made  upon 
"  the  subject"? — I  believe  they  have  been  grossly 
exaggerated  by  people  who  have  really  no  grounds 
upon  which  to  form  a  coiTect  opinion. 

8879.  To  what  extent  are  you  able  to  judge  the 
converse  point,  as  to  how  the  husband  might  be  found 
to  be  living  in  adultery.  With  regard  to  the  wife  you 
have  cases  brought  and  charges  made  in  order  to  get 
the  order  dismissed.  Have  you  enough  experience,  or 
is  it  brought  sufficiently  before  you,  so  as  to  be  able  to 
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say  to  what  extent  you  tMnk  that  the  husbands  are 
found  guilty  of  adultery  afterwards  ? — If  I  gave  you  a 
figui-e  it  would  be  only  guess  work. 

8880.  Leave  out  the  figure,  have  you  any  ground 
for  thinking  that  is  the  case  ? — It  is  undoubtedly  larger 
than  the  number  of  wives  in  the  natuiul  order  of 
things,  but  I  cannot  state  any  proportion. 

8881.  The  extent  of  it  would  be  guess  work? — 
Pure  gviess  work. 

8882.  Do  you  think  that  is  produced  by  the  fact  of 
the  order  existing  ? — That  is  bound  to  have  some  effect 
clearly,  but  I  cannot  say  what  effect. 

8883.  Taking  these  points  of  view  to  be  correct,  you 
think  "  that  to  put  divorce  within  the  reach  of  the 
"  poorer  classes  is  to  a  large  extent  unnecessary,  and 
"  if  by  any  change  in  the  law,  or  cheapening  of  the 
"  procedure,  the  number  of  divorces  should  be  largely 
"  increased,  as  it  iaevitably  would  be,  I  believe  it 
"  would  have  a  very  serious  effect  on  public  morahty  "  ? 
— I  think  so. 

8884.  Are  you  speaking  there  of  people  who  come 
before  the  magistrates,  or  are  you  speaking  generally  ? 
— ^I  am  speaking  generally.  I  think  the  more  easy  you 
make  any  remedy  you  enlarge  very  greatly  the  number 
of  people  who  wish  to  take  advantage  of  that  remedy. 

8885.  Does  it  not  necessarily  foUow  that  the  cir- 
cumstances in  which  they  are  without  that  remedy, 
are  worse  than  if  they  had  the  remedy.  That  is  what 
I  want  to  get  at.  If  you  give  greater  opporttmity  it 
does  not  increase  imnaorahty  necessarily.  Is  your 
groimd  because  it  would  give  greater  opportunities  ? — 
Tes,  chiefly. 

8886.  It  does  not  seem  to  me  to  follow  from  that 
that  immorality  would  exist  whether  opportunities  of 
release  were  allowed  or  not  ? — I  feel  that  cheapening 
divorce  would  have  a  serious  effect  upon  the  community 
at  large  for  this  reason,  a  great  many  more  people 
would  naturally  take  advantage  of  it  and  the  knowledge 
that  they  could  do  so  would  gradually  permeate  among 
aU  classes,  having  a  deleterious  effect  on  the  country  as 
a  whole. 

8887.  What  effect  has  it  when  they  cannot  get  a 
divorce  ?  That  is  the  other  side  of  it.  Have  you 
thought  of  that  ? — It  is  difficult  to  state  it  in  a  principle, 
as  it  were,  because  you  have  so  many  facts  to  consider. 
Ton  have  the  single  men,  and  so  on. 

8888.  I  agree  with  you  that  it  is  very  difficult  ? — It 
is  almost  impossible  to  state  in  a  few  words  what  effect 
it  would  have. 

8889.  With  regard  to  the  people  who  have  orders 
made,  are  you  able  to  give  us  a  notion  as  to  how  many 
come  together  again  ?  We  have  had  the  figui-es  of 
Liverpool  in  this  table  that  Mr.  Roberts  put  in,  but 
they  are'  only  estimates.  Can  you  give  anythidg  which 
would  show  with  reasonable  accuracy  how  many  people 
who  have  had  orders  granted  have  come  together  again  ? 

I  put  it  at  50  per  cent.,  and  I  should  like  to  show 

how  I  get  at  that  figure.  Before  I  mention  my  reason 
for  saying  50  per  cent.  I  should  like  to  state  that  I 
think  that  75  per  cent,  is  rather  high,  because  my 
experience  is  that  where  a  husband  is  paying  a  weekly 
maintenance  regularly,  and  there  is  no  necessity  for 
the  wife  to  institute  proceedings  for  ai-rears,  in  many 
cases  she  does  not  take  the  trouble  to  take  up  the 
order.  In  some  com-ts  the  order  is  served  on  the 
husband  at  the  time  it  is  made  and  a  copy  is  given  to 
the  wife.  In  other  courts  the  copy  is  not  given  to  the 
wife.  It  is  left  to  her  to  apply  for  it  when  she  wants 
to  institute  proceedings,  and  my  own  experience  is,  that 
in  many  cases  they  do  not  trouble  to  come  for  the 
orders  until  they  have  to  take  proceedings  for  the 
arrears. 

8890.  They  let  them  lie  there  because  they  get  the 
money  without  them? — Yes.  They  cannot  institute 
proceedings  for  arrears  until  the  order  is  produced. 

(Mr.  Brierley.)  Then  they  have  to  pay  for  them. 

8891.  (Chairman.)  That  seems  another  ground  for 
saying  you  cannot  draw  a  sound  conclusion  from  the 
mere  fact  that  the  orders  are  not  taken  up  ?— I  think 
for  that  reason  that  75  per  cent,  is  too  high. 

8892.  How  do  you  get  at  your  50  per  cent  ? — The 
reason  I  am  able  to  get  at  50  per  cent,  is  because  up 
to  the  beginning  of  last  October  the  justices  left  the 


husbands  to  pay  direct  to  the  wife.  Owing  to  the 
brutality  and  the  hardship  on  the  wife  this  led  to, 
the  justices  took  the  coui-se  of  having  all  the  orders 
made  payable,  unless  the  wife  asked  specifically  other- 
wise, through  my  office,  ;inil  since  October  we  have 
a  connect  record  of,  I  think,  every  case  granted  except 
one.  It  is  from  those  records  that  I  am  able  to  speak 
accurately,  and  it  is  upon  that  I  base  my  50  per  cent. 

8893.  Have  you  the  figm-es  ? — I  give  them  later  on. 

8894.  Then  we  will  come  to  them  in  due  course  ? — 
May  I  say  at  this  stage  why  I  think  it  would  be  a  great 
disadvantage  to  grant  a  divorce  even  in  the  proportion 
of  cases  in  which  it  might  be  possible  to  do  so,  and 
that  is,  if  you  grant  a  divorce  the  marriage  tie  would 
be  completely  broken,  and  if  the  parties  came  together 
again  it  would  render  the  future  offspring  illegitimate. 
There  is  another  point.  I  do  not  think  the  majority  of 
those  people  would  take  the  trouble  or  so  effect  a 
reconcihation  as  to  come  together  again  if  they  had 
a  divorce,  whereas  in  the  case  of  a  separation  order  the 
marriage  tie  is  merely  suspended  for  a  time,  and  if  they 
come  and  live  together  again,  the  whole  thing  is  complete 
by  their  own  action.  They  are  still  a  married  couple. 
I  am  certain  that  they  would  not  take  the  trouble  to  be 
remarried  nor  would  they  risk  it.  If  you  granted  any 
proportion  a  divorce,  it  would  lead  to  a  large  number 
being  kept  asunder  who  are  now  brought  together  again, 
naturally. 

8895.  In  time  they  may  go  back  to  their  old  posi- 
tion, whereas  otherwise  they  might  come  together 
without  troubling  to  be  remarried  ? — Yes,  it  is  germane 
to  this  point.  The  same  applies  to  the  suggestion  that 
has  been  made,  that  magistrates  should  only  make 
separation  orders  for  a  limited  period.  One  month 
was  mentioned  this  momiug,  and  the  period  has  been 
mentioned  before  by  a  previous  witness  as  six  months. 
I  think  that  would  have  a  very  bad  effect  indeed, 
because  I  beheve  the  wife  in  all  those  cases  woiild  feel 
it  absolutely  a  duty  to  keep  apart  for  that  specific 
period ;  she  would  think  that  she  would  prejudice  her 
future  rights  by  submitting  to  her  husband  before  the 
expu-ation  of  that  time.  Where  it  is  permanent  nothing 
is  said  about  the  time.  The  result  is,  there  is  an  equal 
opportunity  or  an  equal  inducement  to  come  together 
again  at  the  end  of  a  week,  or  a  month,  or  six 
months. 

8896.  Have  you  considered  the  point,  that  if  the 
two  are  apart  and  the  husband  has  turned  over  a  new 
leaf,  and  is  leading  a  better  life,  that  he  should  be 
entitled  to  apply  to  rescind  the  order? — I  had  the 
advantage  of  hearing  that  suggestion  this  morning, 
and  the  difficulty  I  see  about  it  is  this  :  The  husband 
would  be  able  to  easily  impose  upon  the  coui-t.  He 
would  behave  well  for  a  month,  or  perhaps  six  weeks, 
and  would  bring  evidence  to  show  that  he  was  an 
absolute  model  for  that  period.  The  parties  would 
then  go  together  again,  possibly  for  two  or  three 
months,  and  he  would  behave  just  as  badly  to  his  wife 
again,  and  the  result  would  be  another  child,  probably, 
so  that  the  result  would  not  be  satisfactory. 

8897.  Might  not  that  difficulty  be  met  by  saying 
that  no  such  appUcation  should  be  made  before  a 
certain  time  ? — It  might  be ;  but  I  think  the  drawbacks 
would  remain  the  same.  If  you  left  it  to  the  discre- 
tion of  the  coui-t  they  might  be  able  to  work  out  their 
own  salvation  in  this  as  in  other  ways.  When  we  get 
these  couples  together  we  very  often  have  an  informal 
talk  with  them  ;  they  will  unbui-den  their  whole  story 
to  the  coiort,  and  very  often,  especially  through  the 
agency  of  the  police  court  missionary,  one  is  able  to 
patch  up  a  reconciliation,  and  in  many  cases  we  should 
be  able  to  ascertain  in  this  rough  and  ready  method 
whether  the  husband  had  turned  over  a  new  leaf. 

8898.  What  was  passing  through  my  mind  was, 
that  an  obstinate  woman  who  had  an  order,  rightfully 
enough  originally,  a  permanent  order,  might  not  be 
always  able  to  adhere  to  that  if  the  court  had  some 
discretion  on  the  application  of  the  husband  to  rescind 
it  ? — That  would  happen  in  a  few  cases,  but  my  expe- 
rience is  that  the  obstinate  woman  is  rare.  In  the  very 
great  majority  of  cases  the  wives  are  very  long  suffering 
indeed   with   their   husbands,   and   wiU  put    up   with 
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almost  anything.     It  is  incredible  what  they  will  put 
up  with. 

8899.  That  speaks  very  well  for  them.  Then  you 
go  on  to  deal  with  cases  in  which  you  think  divorce 
might  be  desirable  ? — I  gave  one  instance.  I  do  not 
know  whether  you  think  it  worth  while  reading  it. 

8900.  Tou  say,  "  But  cases  do  undoubtedly  come 
"  before  the  court  from  time  to  time  in  which  a  divorce 
"  seems  to  be  really  desirable."  It  is  owing  to  the 
pi-esent  cost  of  divorce  proceedings  they  caimot  get  it  ? 
— Tes.  May  I  read  this  case  ?  I  think  it  is  one  of  the 
most  typical  cases.  M.  B.  applied  on  1st  December 
1909  for  a  separation  order  under  the  189S  Act,  on  the 
ground  of  her  husband's  desertion.  The  facts  were 
these.  They  were  man-ied  on  the  26th  June  1907,  at 
a  registry  office,  she  being  on  the  music  hall  stage  and 
he  a  photographer.  She  was  under  contract  to  go 
abroad  for  a  lengthened  tour,  and  he  persuaded  her  to 
maiTy  him  on  the  eve  of  her  departure,  because  he 
appears  to  have  thought  she  might  maiTy  someone  else. 
They  became  married,  but  did  not  cohabit,  and  she  left 
the  country  within  a  few  days.  After  she  had  been 
away  some  time,  he  ceased  to  correspond  with  her^  and 
ultimately  became  infatuated  with  and  seduced  another 
woman.  Later  he  began  to  live  with  this  woman,  and 
stm  does  so,  and  now  they  have  an  illegitimate  child. 
The  wife  returned  after  a  year's  absence,  and  found  out 
what  was  taking  place.  She  asked  her  husband  to  give 
up  the  other  woman  and  make  a  home  for  her,  but  he 
refused.  She  was  then  earning  a  living  from  the  stage 
and  did  not  require  maintenance  from  her  husband. 
Owing  to  worry  and  other  causfes,  her  health  had  since 
broken  down,  and  she  was  left  penniless.  In  fact,  we 
gave  her  assistance  out  of  the  poor  box  through  a 
police  coiu-t  missionary  when  she  cam.e  to  the  coiirt. 
She  was  given  a  free  summons,  and  got  a  maintenance 
order  for  8s.  a  week  in  due  cotu'se.  Her  age  is  now  26, 
and  one  can  hardly  imagine  a  more  suitable  case  for  a 
divorce  on  the  ground  of  two  years  desertion  coupled 
with  her  husband's  adultery. 

8901.  You  mean  that  she  had  not  the  means  to  get 
up  a  case  ? — She  had  no  means  and  was  penniless  when 
she  came  to  the  court. 

8902.  Is  that  a  solitary  case  or  are  there  other  cases 
on  the  same  lines  ? — There  are  undoubtedly  cases,  but 
that  is  a  most  marked  case  that  has  come  under  my 
notice. 

8903.  That  is  a  case  of  considerable  hardship  ? — 
Very  great  hardship  having  regard  to  the  age  of  the 
parties  and  the  circumstances  under  which  the  desertion 
took  place. 

8904.  If  cases  like  that  as  well  as  general  con- 
siderations lead  to  the  estabhshment  of  a  local  court, 
what  would  you  recommend  ? — Suggestions  have  been 
made  that  judges  of  assize  should  be  empowered  to 
grant  divorces,  but  1  do  not  think  that  is  any  remedy 
in  favom'  of  the  poorer  classes.  They  could  not  afford 
an  assize  action  wherever  it  was. 

8905.  I  suppose  you  would  consider  the  case  you 
have  alhided  to  is  not  quite  in  the  class  of  life  that 
ordinarily  comes  before  the  police  magistrate.  They 
seem  to  be  rather  above  that  ? — I  should  not  be  prepared 
to  say  that.  At  the  time  she  came  she  was  penniless. 
She  was  in  education  and  general  standing  above  the 
usual  class  undoubtedly,  and  the  man  being  a  photo- 
grapher was  above  our  usual  class. 

8906.  Tou  do  not  favour  an  assize  action? — I  do 
not  think  it  would  be  a  real  improvement  in  the  present 
case.  A  person  who  can  afford  an  assize  action  can 
afEord  to  come  to  London. 

8907.  Tou  then  deal  with  the  recommendation 
made  by  the  Lord  Ohancellor's  committee  to  grant 
jurisdiction  to  county  courts.  Will  you  tell  us  what  is 
your  opinion  about  that  ? — My  opinion  is  vei-y  like  what 
you  have  heard  from  Mr.  Roberts,  that  there  is  a  class 
above  that  class  that  comes  to  om'  courts  who  cannot 
'afford  to  go  to  London.  For  such  cases  a  county 
court  might  be  a  desirable  place  to  go  to,  but  I  am 
bound  to  say  this  :  I  do  not  like  the  idea  of  a  county 
court  granting  divorce  for  two  reasons,  not  that  I 
have  any  distrust  of  the  court,  but  the  idea  in  the  mind 
of  the  public  undoubtedly  is,  that  a  county  court  is  a 
place  where  debts  are  collected,  and  so  on.     That  is 


absolutely  wrong,  but  it  is  a  popular  opinion.  I  know 
that  the  county  court  at  present  is  exercising  very 
important  jurisdiction,  but  that  is  not  the  point  from 
which  we  must  view  it ;  we  must  view  it  in  the  same 
way  as  the  public  thinks  of  it,  and  the  great  majority 
of  them  believe  that  you  can  swear  anjrthing  in  a 
county  court ;  it  does  not  matter ;  and  I  believe  if 
divorce  cases  were  taken  in  the  county  court  that 
coUusion  would  be  rife  and  you  have  no  adequate  means 
to  deal  with  it.  I  propose  to  show  how  I  should  deal 
with  it,  at  a  later  stage,  if  it  came  to  the  police  court. 

8908.  With  regard  to  jurisdiction  you  then  discuss 
the  question  of  a  dividing  line  of  income  and  suggest 
that  no  one  who  is  not  subject  to  income  tax  could  at 
present  out  of  his  or  her  own  means  go  to  the  comity 
court.  What  sort  of  line  do  you  suggest? — That 
seemed  to  me  the  best  of  lines.  The  obvious  line  is 
wages  or  payment  in  other  ways,  but  that  would  cut 
out  a  very  great  number  of  people  who  at  present  are 
quite  poor,  but  do  not  receive  wages,  such  as  small 
shopkeepers,  and  persons  trading  and  so  on.  Nowadays, 
owing  to  the  very  much  better  and  stricter  enforcement 
of  income  tax,  by  employers  having  to  give  returns  of 
everybody  they  employ,  any  person  receiving  more  than 
160Z.  a  year  has  to  pay  income  tax  and  there  is  a  way 
of  getting  to  know  whether  a  person  does  in  fact  pay 
income  tax.  Tou  can  always  refer  to  the  records  to 
find  out. 

8909.  The  point  is  if  you  wish  to  fix  a  dividing  line 
that  it  might  be  tested  by  the  income  tax  ? — May  I  say 
in  passing,  how  many  people  that  affects.  In  1907, 
the  total  number  of  persons  paying  income  tax  was 
762,582.  If  you  multiply  by  5— that  is  the  usual 
figure  taken  in  the  returns. 

8910.  To  allow  for  the  wife  and  children? — Yes. 
We  get  approxima,tely  3,800,000.  This  represents 
practically  one-ninth  of  the  total  population  of  England 
and  Wales  taken  at  34,000,000.  Since  1907,  might  I 
also  say  that  the  number  paying  income  tax  has  gone 
up  because  of  the  stricter  means  of  enforcing  the 
income  tax,  so  that  the  number  affected  is  very  large 
indeed. 

8911.  The  other  test  would  be  wages  ? — The  draw- 
back of  wages  is  that  you  would  cut  out  a  great  many 
people  who  are  quite  poor  people,  paid  monthly,  or 
earning  a  precarious  living  by  trade. 

8912.  Those  are  details  of  the  matters  dealt  with  in 
the  end,  which  it  is  hardly  worth  while  going  into  veiy 
carefully  ? — May  I  mention  one  matter.  It  is  the  next 
point  in  my  proof,  that  at  present  there  is  no  limitation 
as  to  anybody  coming  into  the  police  court. 

8913.  Except  the  fact  that  you  cannot  get  more 
than  21.  a  week  ? — Tes,  but  there  is  nothing  to  prevent 
a  millionaire's  wife  coining  to  the  police  court  if  she 
merely  wants  a  separation  order.  She  can  get  it  there 
just  as  easily  as  she  can  in  the  High  Court,  subject  to 
the  right  of  the  coui't  of  summary  jurisdiction  to  send 
the  case  to  the  Divorce  Court  if  they  think  it  more 
suitable  for  that  court. 

8914.  The  next  point  is,  "  there  are  precedents  for 
"  giving  a  concurrent  jm-isdiction  to  the  county  courts 
"  and  the  police  courts  if  such  was  thought  desirable. 
"  But  for  the  very  poor,  and  they  are  the  vast  majority, 
"  the  coiu-t  of  summary  jurisdiction  is  the  only  com^i  in 
"  which  mati-imonial  cases  should  be  dealt  with  in 
"  substance  "  ? — Tes. 

8916.  Tou  mean  if  divorce  jurisdiction  were  given, 
that  it  would  be  better  executed  in  a  court  of  summaiy 
jurisdiction  P — Tes. 

8916.  Do  you  mean  that  before  lay  magistrates?— 
Tes. 

8917.  We  have  heard  it  said  that  the  county  court 
judges  would  not  be  competent  to  do  it  by  reason  of 
lack  of  uniformity.  Do  you  think  that  the  lay 
magistrates  would  be  better  able  to  do  it  ?— I  think 
they  would  be  more  uniform,  but  I  do  not  know  who 
has  said  that. 

8918.  Which  would  be  more  uniform? — I  think 
lay  magistrates,  with  the  safeguards  1  talk  about 
later  on,  would  be  more  uniform  than  county  court 
judges. 

8919.  To  give  divorces? — Tes,  because  I  suggest 
that  the  lay  amagistrates  should  be  chosen  out  of  a 
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committee,  as  was  suggested  by  a  witness  yesterday, 
which  each  bench  should  be  compelled  to  appoint  each 
year,  similar  to  the  licensing  or  lunacy  committee,  and 
that  each  court  of  siunmary  jimsdiotion  trying  these 
cases  should  consist  of  three  magistrates,  whose 
decision  should  be  vmanimous.  There  are  other  safe- 
guards which  I  refer  to. 

8920.  You  point  out  the  advantages  of  proceeding 
in  such  cases  in  the  police  court.  Will  you  just  read 
what  you  say  about  that  ? — First,  that  whenever  a  diffi- 
cult point  of  law  arises,  there  is  competent  advice  ready 
at  hand. 

8921.  What  is  that  P— The  clerk. 

8922.  Woidd  you  substitute  the  clerk  for  a  judicial 
officer  appointed  by  the  Grown,  the  coimty  court  judge 
or  the  High  Court  judge.  We  have  had  the  opinion  of 
the  judges  of  the  supreme  court  that  it  would  not  be 
desirable  that  the  matter  should  be  taken  out  of  their 
hands.  Tou  think  that  legal  advice  should  come  from 
the  clerk  ? — Tes,  because  at  present  the  clerk  has  to 
give  advice  in  far  more  difficult  matters.  He  has  to 
advise  upon  most  difficult  matters  in  connection  with 
the  Licensing,  Eating,  Food  and  Drugs  Act,  the 
Merchant  Shipping  Act,  and  other  Acts,  upon  which 
points  arise  every  day.  The  statutes  conferring  juris- 
diction upon  courts  of  summary  jurisdiction  have 
enormously  increased  in  number  and  importance  in 
recent  years.  The  second  point  is  that  the  justices 
combine  in  themselves  the  practical  experience  of  men 
of  the  world,  with  the  common  sense  and  sympathy  of 
a  jury,  making  justices  the  admirable  judges  of  fact 
which  they  have  for  generations  proved  themselves  to 
be,  and  by  which  they  have  earned  for  themselves  the 
respect  which  is  undoubtedly  shown,  more  especially 
by  the  lower  classes,  to  the  unpaid  magistracy  of 
England.  If  a  coui-t  of  three  justices  was  provided 
for,  as  I  suggest,  I  think  you  would  get  all  the 
advantages  of  a  small  picked  special  jm-y  to  try  these 
cases. 

8923.  When  did  the  justices  you  are  speaking  of 
separate  between  separation  orders  and  maintenance 
orders  ? — I  cannot  tell  you  the  exact  date,  but  I  think 
it  is  12  years  ago.  It  is  certainly  before  my  time, 
7  J  years  ago.     We  take  nothing  else  at  that  court. 

8924.  That  is  not  the  point.  The  magistrates  have 
lately  distinguished  between  an  order  which  gives 
separation  and  an  order  which  only  gives  maintenance  ? 
—I  beg  your  pardon. 

8925.  When  was  that  first  started? — After  the 
decision  of  Harriman  v.  Harriman. 

8926.  What  is  the  next  point  ? — (3)  That  the  poor 
woman  who  applies  for  a  summons,  and  can  satisfy  the 
court  that  she  is  in  a  state  of  poverty,  receives  a 
summons  free,  and  has  no  fees  whatever  to  pay.  The 
court  orders  the  husband  against  whom  the  order  is 
made,  to  pay  the  small  cost  of  the  proceedings  before 
the  court.  (4)  That  except  in  the  preparation  of 
proofs  and  arrangement  of  evidence,  the  applicant  is 
under  very  little  disadvantage  if  she  is  not  legally 
represented.  The  magistrates'  clerk  asks  her  all  the 
questions  which  his  experience  teUs  him  are  necessary 
to  elicit  the  truth  of  the  complaint  she  has  made.  The 
parties  are  given  great  Mitude  as  to  questioning  each 
other  and  making  statements,  by  which  and  from  which 
the  court  is  invariably  put  upon  the  scent  of  facts 
which  soon  come  out  on  questions  being  asked.  (5) 
That  the  magistrates  have  in  their  officers,  the  police, 
the  most  admirable  medium  for  enquiry  in  suitable 
cases.  In  small  places  the  policeman  knows  the 
circumstances  of  nearly  every  family,  and  it  would  be 
quite  impossible  for  facts  to  have  existed  which  would 
warrant  a  divorce  being  given  without  the  local  police 
knowing  a  great  deal  about  such  circumstances.  In 
large  towns  the  ability  of  the  police  to  procure  infor- 
mation required  by  the  bench  is  proverbial,  and  the 
court  would  undoubtedly  in  such  cases,  if  there  was 
the  slightest  doubt  in  the  matter,  use  their  power  oi 
adjournment,  and  in  the  meantime  request  the  police 
to  make  any  enquiries  which  appeared  to  be  necessary. 
I  would  like  to  add  a  6th  ground.  If  any  question  of 
reconciliation  is  to  be  attempted,  all  the  police  courts, 
which  do  a  large  business,  have  their  court  missionaries 


who  seem  to  be  the  very  best  class  of  person  to  bring 
about  such  a  state  of  things. 

8927.  Tou  think,  therefore,  if  the  choice  of  a  local 
court  lay  between  the  county  court  and  the  magistrates 
that  it  should  be  conferred  on  the  lay  magistrates  ? — -Tes. 

8928.  Do  you  think  that  should  be  done  now  to 
meet  any  cases  which  arise  in  which  there  is  hardship 
such  as  the  one  you  have  suggested  ? — May  I  express 
my  opinion.  Personally,  I  should  be  sorry  to  see  it, 
but  I  am  bound  to  say  that  1  think  pubhc  opinion 
demands  it. 

8929.  Do  you  mean  that  you  are  speaking  of  Liver- 
pool?— Yes,  and  of  the  country  generally.  I  do  not 
know  whether  I  am  entitled  to  give  my  personal  opinion 
about  it,  but  I  should  be  sorry  to  see  it.  I  think,  how- 
ever, as  part  of  a  social  question,  it  has  got  to  come,  as 
it  were. 

8930.  You  are  dealing  next  with  some  points  against 
the  police  courts  having  jurisdiction,  which  you  meet 
by  sa3dng  that  the  number  of  cases  is  large  which  are 
decided,  but  that  the  appeals  are  not  numerous  ? — That 
is  so. 

8931.  And  that  they  have  to  consider  difficult 
questions  of  law  and  fact  ? — -Yes,  and  in  regard  to  that 
matter,  we  are  considering  daily,  in  applications  under 
the  Bastardy  Act,  the  very  difficult  point  sunilar  to 
adultery  which  arises  in  a  divorce  case. 

8932.  Does  your  opinion  come  to  this,  assuming  it 
is  desirable  that  this  jurisdiction  should  be  conferred, 
you  think  the  suggestion  that  the  jurisdiction  should 
be  confined  to  a  judge  of  the  High  Court  is  not  main- 
tainable ?' — I  do  not  think  officials  would  state  that 
view  if  they  knew  what  went  on  in  police  courts.  It  is 
all  very  well  to  run  down  an  inferior  court  when  yo\i 
do  not  know  its  procedm'e.  1  am  bound  to  say  in  the 
thousands  of  cases  that  come  before  us,  the  successful 
appeals  are  extraordinarily  few,  and  we  have  to  decide 
at  very  short  notice  the  most  difficidt  points. 

8933.  You  do  not  want  to  ran  down  county  courts, 
I  daresay  ? — I  do  not,  because  I  have  the  highest 
opinion  of  the  Liverpool  county  courts. 

8934.  You  think  that  your  tribunals  are  more 
suitable  ? — ^Because  I  think  we  are  in  a  position  to 
put  more  safeguards  which,  I  think,  are  necessary 
before  you  make  divorce  too  frequent. 

8935.  I  quite  follow  your  point.  Tou  do  not  agree 
with  that  passage  in  the  report  of  the  county  court 
committee  which  does  not  recommend  the  courts  of 
summary  jurisdiction,  for  the  reason  you  have  already 
given  ? — Yes,  nor  do  I  think  that  committee  heard  any 
evidence  as  to  the  present  way  in  which  separation 
orders  were  granted. 

8936.  The  rest  is  argumentative.  Will  you  state 
the  safeguards  you  suggest  if  divoi-ce  jurisdiction  were 
to  be  conferred  on  the  police  courts  ? — Yes.  I  should 
divide  them  into  procedui-e  and  evidential  requirements, 
and  1  should  make  these  so  as  to  prevent  as  far  as 
possible  any  one  of  four  things  taking  place,  namely : 
(1)  the  laying  of  imaginary  charges ;  (2)  any  tendency 
to  extend  the  grounds  prescribed  by  statute ;  (3)  the 
making  of  orders  without  sufficient  corroborative 
evidence ;  and  (4)  collusion.  To  meet  these  points  the 
following  suggestions  are  made,  and  in  the  light  of 
experience  in  other  cases  they  would  probably  prove 
sufficient,  and  at  the  same  time — and  this  is  very 
important — the  procedui-e  would  be  kept  simple  and 
cheap.  I  believe  that  is  one  of  the  great  objections 
to  divorce  practice  at  present,  that  the  procediu-e  is 
so  cumbrous  and  so  expensive.  I  think  if  you  are 
going  to  put  any  facilities  in  the  way  of  the  poor,  you 
must  provide  a  simple  and  cheap  procedure.  Dealing 
with  the  point  as  to  sufficient  safeguards  by  means  of 
procedure,  first  it  need  not  be  very  different  from'  that 
already  existing  in  other  cases  coming  before  the  police 
court.  The  absence  of  pleadings  has  not  caused  incon- 
venience or  injustice  either  in  separation  cases,  or  other 
cases  far  more  intricate,  as  for  instance  those  already 
referred  to,  such  as  the  Food  and  Drugs  Act,  the 
Merchant  Shipping  Act,  and  the  Licensing  Act.  But 
it  might  be  necessary  if  divorce  was  asked  for  to 
require  a  sworn  information  by  the  applicant.  At 
present  she  has  not  to  make  a  sworn  information.  A 
sworn  information  is  only  necessary  at  present  for  a 
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warrant,  but  if  divorce  were  granted  it  would  be 
advisable  to  have  a  sworn  information  as  the  com- 
mencement of  the  procedure,  and  in  it  to  allege  the 
person  or  persons  with  whom,  and  the  dates  between 
which,  the  adultery  has  been  committed,  if  known. 
Those  particulars  should  be  furnished  to  the  respondent 
and  co-respondent.  The  hearing  should  not  take  place 
at  a  less  interval  than  seven  clear  days  after  the  service 
of  the  summons.  Each  bench  of  justices  should  be 
required  to  elect  each  year  a  statutory  committee, 
and  the  cases  should  come  before  a  court  composed  of 
three  justices,  whose  decision  should  be  unanimous. 
Then,  I  think  that  a  shorthand  note  should  always  be 
taken  of  the  proceedings  for  subsequent  use  as  I  suggest 
later  on.  May  I  make  this  observation  with  regard  to 
the  three  justices.  The  Royal  Commission  which  sat 
iu  1853  recommended,  I  noticed  when  I  was  reading 
their  report  a  day  or  two  ago,  that  three  judges  should 
sit  in  all  divorce  cases,  and  if  we  were  now  going  down 
to  the  lower  classes,  I  take  the  same  position  and  take 
thr-ee  justices  for  the  poorer  classes. 

8937.  That  was  abandoned  very  soon  afterwards, 
and  there  was  only  one  ? — Tes. 

8938.  It  has  been  for  50  years  only  one  ? — Tes,  but 
at  the  same  time  it  was  thought  desirable  to  put  that 
in  as  a  safeguard. 

8939.  Now  with  regard  to  evidential  requirements. 
I  think  this  is  really  what  we  need  trouble  you  about, 
Tou  say  corroboration  wordd  have  to  be  required.  I  do 
not  want  to  go  through  anything  that  is  only  general 
observation.  Tou  would  require  witnesses  to  come 
without  payment  of  conduct  money  P — Tes,  because  it 
is  so  necessary  to  have  them  there.  I  think  the  witness 
summonses  should  be  sei'ved  by  the  police,  and  should 
be  explained  to  them.  At  present  if  a  witness  is 
subpoenaed  to  attend  and  no  conduct  money  is  given  he 
need  not  attend. 

8940.  Tou  also  propose  that  public  funds  should  be 
responsible  for  the  costs  which  they  cannot  incur- 
themselves  P — In  special  cases,  because  I  think  the 
necessity  is  so  great  to  have  proper  witnesses  there. 

8941.  With  regard  to  collusion  you  would  submit 
to  the  poUoe  a  copy  of  the  notes  taken  P — Tes. 

8942.  That  would  be  possible  wherever  the  case  is 
tried  P — Tes,  it  would,  but  there  is  this  advantage,  the 
police  are  the  ofiBcers  of  the  court  in  the  district,  and 
we  find  that  the  police  wiU  do  for  a  court  of  summary 
jurisdiction  anything  we  ask  them  to  do.  It  may  not 
be  the  same  with  other  courts.  I  would  not  allow  any 
decree  to  be  made  absolute  imtil  the  police,  or  the 
court,  had  satisfied  themselves  that  the  necessary 
enquiries  had  been  made  and  no  collusion  was  found  to 
exist. 

8943.  Tou  are  against  allowiug  any  award  for 
damages  ? — Very  strongly  indeed.  I  think  it  would  be  a 
great  mistake,  if  divorce  is  made  cheaper,  to  allow  any 
com-t  other  than  the  High  Com-t  to  give  damages. 

8944.  We  now  go  to  the  division  you  have  made  on 
the  question  of  the  separation  orders.  Tou  set  out 
some  tables  with  regard  to  Livei-pool  P — Tes. 


1905. 

1906. 

1907. 

1908. 

1909. 

Summonses  issued 

671 

681 

708 

716 

755 

Orders  made : — 

Desertion 

102 

107 

109 

125 

126 

Persistent 

121 

106 

135 

131 

125 

cruelty. 

Wilful  neglect 

8 

13 

10 

28 

20 

Aggravated  as- 

15 

12 

6 

17 

9 

sault. 

Habitual 

15 

14 

24 

20 

23 

drunkard. 

Total  orders  made 

261 

252 

284 

321 

303 

Refused         after 

90 

88 

95 

101 

85 

hearing. 

Total  cases  heard 

351 

340 

379 

422 

388 

1905. 


No  appearance  of 
the  parties,  and 
cases  with- 

drawn. 

Summonses  not 
served. 


Totals 


232 


1906. 


320 


671 


201 


140 


1907. 


1908. 


1909. 


341 


681 


204 


125 


329 


126 


244 


708 


716 


755 


8945.  Tou  say  out  of  756  cases,  that  75  per  cent,  of 
the  cases  in  which  applications  were  made  for  sum- 
monses had  children,  and  25  per  cent,  had  none  .''—Tes 
those  are  percentages  of  the  applications.  ' 

8946.  In  the  case  of  the  orders  actually  made 
72  per  cent,  had  children,  and  28  had  none  ? Tea.       ' 

8947.  Tou  say  that  shows  that  both  in  the  apphca- 
tions  and  in  the  orders  made,  the  proportion  of 
childless  cases  is  largely  in  excess  of  the  ratio  for  the 
whole  population.  Does  it  show  that?— Tes.  I 
understand,  although  there  are  no  accurate  figures 
obtainable,  it  is  only  about  10  per  cent,  that  are 
childless  marriages,  and  when  you  get  to  25  per  cent, 
it  shows  the  difference  at  once.  I  think  the  absence  of 
children  does  lead  to  domestic  unhappiness. 

(Sir  Lewis  Dihdin.)  This  table  which  has  been  put 
in  explains  why  the  number  issued  is  so  much  larger 
than  the  number  tried. 

8948.  (Chairman.)  WiU  you  tell  us  about  that  ?— 
May  I  take  last  year  ?  The  total  number  of  summonses 
issued  was  755  ;.the  number  actually  heard  was  388. 

8949.  Tou  need  not  state  how  they  are  made  up ; 
the  point  is  why  the  difference  is  so  great  between  the 
number  of  summonses  issued  and  the  number  heard  ?— 
Because  there  was  no  appearance  of  the  parties,  and 
cases  were  withdrawn  in  244  instances.  Those  would 
include  many  cases  where  a  reconciliation  had  taken 
place  between  the  issue  of  the  summons  and  the  heaimg. 

8950.  (Sir  Lewis  Dibdin.)  There  was  a  fmther 
number  of  123  summonses  not  sei-ved  ? Tes. 

8951.  Why  was  that .?— Because  the  husband  had 
absconded  in  many  cases  and  left  the  address  given. 
We  get  a  great  many  cases  of  summonses  not  seiTed. 

8952.  What  does  that  mean  p— That  the  wife  does 
not  know  where  he  is. 

8953.  He  has  disappeared  ? — Tes.  The  pohce  can 
only  sei-ve  these  summonses  on  information  given  to 
them  by  the  wife  as  to  where  he  is  to  be  found. 

8954.  (Mr.  Brierley.)  He  may  sleep  in  a  different 
lodging-house  every  night  ? — Tes. 

8965.  (Chairman.)  We  may  assume  those  are  deser- 
tion cases  P— The  majority  of  them  are,  undoubtedly. 

8956.  Tou  cannot  teU  us  whether  they  are  cases 
where  he  has  gone  for  good,  or  turns  up  again?— If 
the  wife  knows  where  he  is,  she  will  readily  enough 
come  down  to  the  court. 

8957.  Tou  would  not  be  able  to  identify  whether 
she  has  taken  out  another  summons  later  on  ?— She 
would  not  take  out  another  summons  because  the  first 
one  would  be  in  force.  We  file  them,  and  teU  the  wife 
to  let  us  know  if  she  hears  where  the  husband  is,  and 
the  original  summons  with  the  date  of  heaiing  altered 
goes  out. 

8958.  Does  that  mean  that  out  of  755  summonses 
123  were  never  served  P — During  1909. 

8959.  May  we  assume  from  that  that  the  husband 
has  disappeared,  so  that  he  can  never  be  served?— 
Practically  speaking  you  may,  because  the  figures  are 
fairly  constant  in  the  different  years,  but  we  may  get  a 
few  of  those  this  year  that  were  marked  "  Not  served  " 
last  year. 

8960.  It  means  a  very  large  number,  at  any  rate, 
disappear  without  being  capable  of  being  served?— 
Undoubtedly. 

8961.  Are  these  cases  in  which  if,  after  four  years, 
he  was  not  heard  of,  you  think  a  divorce  might  be 
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allowed  ? — I  am   inclined  to  tMnk  in  less  than   four 
years. 

8962.  Two  years  ? — Two  years.  I  make  a  sugges- 
tion at  a  later  stage  that  wilful  and  deliberate  desertion 
should  constitute  a  ground  of  divorce  after  two  yeara. 

8963.  I  am  sorry  I  anticipated,  but  I  thought  it 
convenient  to  ask  that  now.  The  tables  will  show 
there  is  a  large  proportion  of  those  cases  ? — 
Undoubtedly. 

8964.  Is  Liverpool  a  place  whei-e  they  can  get  to 
Canada  and  America  easUy  ? — ^I  should  think  we  have 
a  more  changing  population  in  Liverpool  than  in  any 
other  town  in  England. 

8965.  What  are  these  tables,  which  you  say  are  of 
interest,  directed  to  show  ? — To  give  accurate  informa- 
tion on  points  upon  which  you  have  had  numerous 
suimises  by  other  witnesses.  I  will  not  read  them 
unless  you  like  to  hear  that. 

8966.  "We  want  everything  that  will  throw  light  on 
this  question  ? — ^I  have  these  figures  actually  from  the 
cases  in  our  coui-t,  and  I  can  say  they  are  accurate, 
because  we  have  to  record  these  pai-ticulars. 

8967.  Will  you  give  us  them? — One  or  both  of  the 
parties  40  yeai-s  of  age  or  over,  30  per  cent. 

8968.  Thirty  per  cent,  did  what? — Of  the  total 
number  of  separation  orders  gi-anted,  30  per  cent,  of 
those  were  cases  where  one  or  both  of  the  parties  were 
40  years  of  age  or  over. 

8969.  What  does  the  30  per  cent,  show,  that  they 
had  resumed  cohabitation  ? — No,  where  separation  was 
granted. 

8970.  Of  the  ages  of  the  people  who  get  the  order  ? 
— Some  witnesses  have  said  90  per  cent,  are  after  a 
few  years  of  marriage,  and  so  on. 

8971.  These  do  not  form  part  of  the  50  per  cent. 
or  over  who  resume  cohabitation  in  less  than  six  months 
after  the  making  of  the  order  ? — No. 

8972.  Tou  are  going  to  show  what  are  the  ages  of 
the  parties  who  are  permanently  separated  ? — Tes,  and 
I  take  permanence  to  be  after  six  months. 

8973.  (The  Archbishop  of  Yorh.)  I  gather  your  point 
is  to  meet  the  suggestion  that  is  frequently  made  that 
the  bulk  of  separation  orders  are  given  in  the  case  of 
early  marriages  ? — Tes. 

8974.  (Chairman.)  I  do  not  recoUect  that  anybody 
has  said  the  bulk  were  in  early  married  life.  We  have 
had  the  figures  giving  varying  ages  up  to  quite  that 
time.  However,  that  is  the  point.  WiU  you  give  us 
that  ? — "  One  or  both  of  the  parties  40  years  of  age  or 
"  over,  30  per  cent. ;  one  or  both  of  the  parties  30  years 
"  of  age  and  imder  40,  34  per  cent. ;  one  or  both  of 
"  the  parties  under  30  years  of  age,  36  per  cent." 
The  proportion  of  those  under  30  years  of  age  would 
probably  be  considerably  larger  if  the  figures  were 
available  for  all  those  who  obtained  separation  orders, 
I  think,  because  they  come  together  more  readily. 
That  is  my  experience. 

8975.  Those  30  per  cent.,  34  per  cent.,  and  36  per 
cent,  are  percentages  of  the  total  orders  made,  30  per 
cent,  where  one  or  both  of  the  parties  40  years  of  age 
or  over,  when  they  have  not  come  together  ? — Not  of 
the  total  orders,  but  those  that  are  permanently 
separated  for  six  months. 

8976.  Orders  have  been  made  and  they  are  apart 
for  six  months. 

(Mr.  Brierley.)  According  to  you,  it  is  15  per  cent, 
of  the  total  orders. 

(Chairman.)  15  per  cent.  stiU  keep  apart. 

8977.  (Mr.  Brierley.)  15  per  cent,  of  the  whole 
number  of  orders  made,  in  which  the  parties  are 
40  years  of  age  or  over  ? — I  do  not  think  so.  I  think 
the  proportion  would  be  the  same ;  because  you  double 
the  nimiber  you  cannot  halve  the  proportion;  the 
proportion  would  keep  about  the  same. 

(Sir  Lewis  Dibdin.)  We  shall  get  into  confusion  if 
we  alter  the  witness's  basis  of  calculation.  It  is  clear  if 
you  follow  his  proof. 

8978.  (Chairman.)  Tou  think  your  proof  is  clear; 
we  shall  see  it  afterwards.  What  is  the  next,  about 
parties  married  10  years  and  over? — "Parties  married 
"  10  years  and  over  before  separation,  46  per  cent. ; 
"  parties  married  5  years  and  less  than  10  years  before 
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"  separation,  27  per  cent. ;  parties  married  less  than 
"  5  years  before  separation,  27  per  cent." 

8979.  Those  are  stiU  persons  who  are  permanently 
separated  after  six  months  ? — Tes. 

8980.  And  orders  only  made  in  those  cases.' — Tes. 
I  think  27  per  cent,  is  accounted  for,  because  in  a  great 
number  of  these  youthful  separations  they  go  together 
again. 

8981.  It  goes  down  as  they  get  younger? — Tes, 
because  they  go  together  more  readily. 

8982.  Then  thei'e  is  "  Parties  married  in  church, 
"  82  per  cent."  ? — And  parties  married  in  registries, 
18  per  cent.  I  believe  the  same  comment  would  apply 
in  the  case  of  those  married  at  registry  offices,  as  many 
of  the  youthful  marriages  appear  to  take  place  there. 
I  think  that  is  so  undoubtedly.  Then  "  both  p^-ties 
"  Protestants,  53  per  cent. ;  both  parties,  Roman 
"  Catholics,  38  per  cent. ;  mixed  mamages,  9  per  cent." 

8983.  What  is  the  conclusion  you  draw  from  these 
figures  you  have  given  us  ? — They  are  facts,  and  I  do 
not  know  that  I  can  draw  conclusions. 

8984.  Tou  proceed  to  say,  "  Commenting  on  the 
"  figures  giving  the  number  of  orders  made,  it  will  be 
"  seen  that  by  far  the  greater  number  are  due  to 
"  persistent  cruelty  or  desertion "  ? — Tes,  that  is 
referring  to  the  table  1  put  in. 

8985.  Drink  is  at  the  bottom  of  most  of  the  persistent 
cruelty  cases  ? — Tes. 

8986.  Do  the  justices  require  con-oboration  ? — If 
possible,  from  persons  outside  the  family.  Of  course 
it  is  very  difficult  occasionally,  but  as  a  rule  we  try  to 
get  it.  We  have  very  little  difficulty  in  cruelty  cases, 
but  a  great  deal  of  difficulty  in  desei'tion  cases. 

8987.  The  next  point  is  only  a  proof  of  desertion, 
apparently,  and  the  necessity  for  corroborative  evidence. 
I  see  in  Liverpool  you  have  a  working  rule  not  to 
gi-ant  desertion  orders  unless  the  hiisband  has  been 
absent  at  least  a  month  ? — Tes. 

8988.  Tou  do  not  act  instantly  if  he  goes  away  : 
you  take  a  common-sense  view  ? — We  try  as  far  as 
possible  to  resist  their  taking  proceedings. 

8989.  That  goes  on  longer  by  the  summons  not 
coming  in  for  a  little  while,  so  that  you  get  six  weeks  ? 
—Tes. 

8990.  So  that  then  you  think  it  is  really  a  deser- 
tion ? — Tes.  The  difficulty  is  very  great  in  some  cases, 
because  the  wife  is  on  the  verge  of  starvation  very 
often. 

8991.  Wilful  neglect  is  very  similar  to  desertion  ? 
— We  find  it  so. 

8992.  In  such  cases  the  wife  has  to  leave  home  to 
get  the  order.  Tou  think  that  ought  to  be  done  away 
with? — Tes.  It  is  very  difficult  indeed  for  her  to 
drive  her  husband  away. 

8993.  Aggravated  assaults  are  very  few  ? — ^Very 
few  indeed. 

8994.  As  to  habitual  drunkenness  cases :  you  have 
a  table  of  those  which  I  think  may  be  interesting  ? — 
Tes.     The  following  is  the  table  : — 


1905. 

1906. 

1907. 

1908. 

1909. 

Total  number   of 

65 

68 

57 

70 

72 

applications. 

Orders  made 

15 

14 

24 

20 

23 

Refused         after 

13 

9 

7 

11 

9 

hearing. 

No  appearance  of 

29 

38 

21 

28 

30 

the  parties,  and 

cases          with- 

drawn. 

Summonses     not 

8 

7 

5 

11 

10 

sei-ved. 

50 

54 

33 

50 

49 

Totals 

65 

68 

57 

70 

72 

A  a 
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Out  of  these  totals,  the  following  are  the  figures 
relating  to  complaints  laid  by  husbands  : — 


1909. 


Number  of  appli- 
cations. 
Orders  made 


8996.  Tou  say  that  the  number  of  orders  there 
made  is  considei-ably  smaller  in  proportion  to  the 
applications  than  in  the  other  classes  of  oases.  Why 
is  that  ?— This  is  due  to  the  fact  that  the  Liverpool 
iusti(^s  in  these  cases  rairely  make  orders  without  first 
adjourning  them  in  the  hope  that  the  intervention 
of  the  police  court  missionary  may  render  the  separa- 
tion unnecessary.  We  act  more  largely  in  these 
habitual  drunkenness  cases  in  such  a  way  than  we  do 
in  other  cases. 

8996.  Do  those  numbers  agree  with  the  previous 
figures  ?  Tou  have  the  total  number  of  applications 
in  1909  as  72.  The  others  are  only  husbands  P — I  put 
that  table  in  because  that  is  the  only  Statute  on  which 
husbands  can  come  to  the  court. 

8997.  Take  1909.  There  were  36  applications  by 
husbands,  and  only  12  orders  made  ? — Yes. 

8998.  They  see  what  the  missionary  can  do  before 
they  make  an  order  ? — And  the  diificulty  is  to  know 
what  can  be  done  with  the  wife. 

8999.  Tou  solve  that  difficulty  in  Liverpool  ? — ^As  a 
rule  we  make  the  money  payable  through  the  police 
court  missionary. 

9000.  To  the  wife  ? — Through  the  missionary,  and 
he  spends  it  on  her  behalf,  so  that  it  could  not  be  used 
for  drink. 

9001.  The  husband,  even  if  he  applies,  has  to  provide 
something  for  the  wife  ? — Tes. 

9002.  Do  you  find  the  clause  providing  that  the 
wife  may  be  sent  to  an  inebriate  reformatory  any 
good  ? — No  good ;  the  wife  will  not  be  sent  away  to  an 
inebriate  reformatory,  and  if  she  would  go  the  husband 
would  not  be  able  to  pay  the  necessary  money  to  keep 
her  there. 

9003.  What  is  the  effect  of  separation  orders 
generally  ? — I  think  they  are  a  very  great  advantage  to 
persecuted  wives. 

9004.  Will  you  give  us  your  reasons  for  that  state- 
ment ? — 1  think  I  gave  the  reason  in  the  commencement, 
namely,  that  with  these  separated  wives  all  they  wish 
for  is  a  living  maintenance,  and  to  be  freed  from  the 
brutality  of  their  husbands. 

9005.  1  think  we  might  get  from  you  these  figures 
about  the  state  of  prostitution  as  regards  married 
women ;  they  may  be  useful.  WUl  you  give  us  the 
figures  ? — "  It  has  been  said  that  to  a  separated  wife 
"  there  is  nothing  left  but  the  gruesome  choice  between 
"  the  workhouse  and  the  streets."  That  is  quoted  from 
a  letter  written  to  the  "  Times  "  by  a  London  police 
court  magisti-ate.  I  do  not  think  this  is  borne  out  by 
actual  experience.  If  so,  we  should  have  the  Poor  Law 
officials  constantly  inquiring  about  the  orders,  so  as  to 
recover  the  arrears  of  maintenance  from  the  husbands 
on  behalf  of  the  wives,  and  incidentally  to  pay  the  union 
back  the  cost  of  the  rehef  to  the  wives.  We  do  not  find 
this  to  be  the  case.  From  that  I  draw  the  inference  that 
not  very  many  separated  wives  find  their  way  into  the 
workhouses.  Then,  with  regard  to  separated  wives 
being  frequently  driven  on  to  the  streets,  if  that  were 
so  we  should  expect  them  to  come  up  before  the  coiu't 
for  soliciting.  We  had  1,748  prostitutes  convicted  for 
soliciting,  &c.,  in  Liverpool  in  1908.  Of  these,  278 
were  bound  over  or  discharged  after  a  caution,  usually 
for  fia-st  offences.  In  almost  all  these  cases  the  police 
court  missionaries  interview  the  prisoners,  and  they 
tell  me  that  in  very  few  cases,  probably  not  more 
than  2  per  cent.,  or  3  per  cent,  were  the  women 
separated  wives.  The  same  apphes  to  the  other  l,47i'i. 
because  all  of  them  must  have  been  first  offenders  at 
some  time,  and  most  will  have  come  under  the 
missionary's  notice  at  the  commencemont  of  their 
career 


9006.  Tou  speak  then  of  a  point  which  has  been 
mentioned,  that  the  justices  give  power  to  the  wives  to 
get  the  money  paid  to  the  court,  in  order  to  avoid  any 
hardship  in  collecting  it  ? — Our  experience  is  that  it  is 
so  beneficial  that  if  any  amendment  is  to  be  made  in 
the  law,  I  think  it  ought  to  be  made  compulsory,  if  the 
wife  applies  for  it. 

9007.  Tou  have  dealt  with  the  question  of  recon- 
ciliation already,  I  think  ? — May  I  just  mention  on  the 
ground  of  reconciliation  that,  before  we  undertake  to 
have  the  money  paid  through  the  court,  we  used  to 
have  it  made  payable  through  one  of  the  police  com-t 
missionaries  who  was  attached  to  the  Temperance 
Society,  and  they  had  an  office  where  they  could  do 
the  work.  He  had  300  cases  made  payable  thi-ough 
him,  and  found  from  his  records,  when  I  asked  him  to 
turn  them  up  for  the  purpose  of  this  proof,  that  in 
75  per  cent,  of  the  cases  the  parties  had  resumed 
cohabitation  after  a  short  separation,  but  I  think 
75  per  cent,  is  larger  than  the  average  thi'oughout  the 
whole  number,  because  he  would  use  his  utmost  en- 
deavours to  get  them  to  come  together  again,  whereas 
we  look  upon  it  as  a  matter  of  machinery,  and  we  do 
not  make  any  effort. 

9008.  Tou  have  given  us  your  figures.? — 50  per 
cent.  I  give. 

9009.  The  next  point  is,  you  set  out  the  number  of 
husbands  brought  up  by  warrant,  that  is,  to  be  sent  to 
prison  P — Tes. 

9010.  In  1905,  there  were  118  ;  in  1906,  there  were 
111 ;  in  1907,  there  were  126  ;  in  1908,  there  were  145, 
and  in  1909,  there  were  175  P — I  should  not  like  to  say 
anything  like  that  number  had  been  sent  to  prison. 

9011.  Have  you  got  that  figui-e  ? — No,  but  you  may 
certainly  take  it  at  less  than  one-third  of  that,  because 
we  do  oiu:  utmost  to  get  the  money  for  the  wife.  We 
will  do  anything  to  keep  the  man  out  of  prison,  because 
he  then  ceases  to  be  a  wage-earner.  It  is  only  when 
he  wilfully  refuses  to  pay  when  in  a  position  to  pay, 
that  we  send  him  to  prison,  and,  although  we  are  not 
compelled  by  law  to  enquire  into  means,  we  do,  in  fact, 
make  the  most  nainute  enquiry  as  to  means  in  order,  if 
we  can,  to  keep  the  man  out  of  prison. 

9012.  Tou  go  on  to  say  these  figures  are  very 
significant  when  one  considers  the  number  of  separa- 
tion orders  made  ? — It  goes  to  show  the  great  number 
of  reconciliations  which  must  take  place. 

9013.  Will  you  give  us  those  figures,  please  ? — Tes. 
If  one  takes  the  aveiuge  number  at  250  per  annum, 
and  multiplying  by  10,  to  get  some  idea  of  the  total 
number  presumably  in  force,  one  gets  2,500  for  Liver- 
pool. Assuming  only  50  per  cent,  voluntai-ily  resmne 
cohabitation,  it  leaves  1,250  as  being  the  munber 
actually  in  existence.  Viewed  in  the  light  of  the 
above  small  number  of  applications  to  enforce  the 
orders,  probably  50  per  cent,  is  considerably  too  high 
a  proportion.  That  is  only  further  proof  to  show  that 
50  per  cent,,  taking  it  on  the  whole,  is  not  above  the 
mark. 

9014.  Would  you  say  from  your  estimates  that 
]  ,250  orders  are  in  existence  P — No.  I  think,  assuming 
that  number  to  be  correct  and  that  a  large  majority  of 
them  kept  apart,  1,250  would  be  a  maximum.  I  think, 
as  a  matter  of  fact,  there  are  nothing  like  1,250. 

9015.  Orders  permanently  in  operation  P — In  Liver- 
pool. 

9016.  Can  you  tell  us  how  many  you  think  there 
ai-e  ? — No. 

9017.  There  is  not  enough  to  go  upon  P — No,  it 
would  be  purely  guess-work. 

9018.  Tou  say  where  reconciliation  does  take  place 
the  result  is  not  always  happy;  sometimes  a  second 
application  is  made  P — Tes. 

9019.  Then  poor  law  relief  is  sought  in  many  cases 
by  women  who  have  been  granted  a  separation  order, 
but  they  have  returned  to  their  husbands.  What  is 
your  point  with  regard  to  that  P — In  many  cases  they 
return  to  their  husljands  by  reason  of  a  false  promise 
given  to  them  by  their  husbands  that  they  will  amend 
and  they  resume  cohabitation,  thus  breaking  the  order, 
and  the  old  cause  of  trouble  arises  and  they  refrain 
from  coming  a  second  time.  In  many  of  those  cases 
they  undoubtedly  find  their  way  to  the  workhouse. 
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They  cannot  enforce  the  order   because   it   has   been 
broken  by  the  cohabitation. 

9020.  Why  dcthey  not  go  again  before  the  justices  ? 
— They  have  a  feeling  that  they  do  not  like  to  trouble 
a  second  time  :  I  think  it  is  that  as  much  as  anjrthiag. 

9021.  With  regard  to  the  orders  leading  to 
immoi'ality,  you  point  out  that  in  3  per  cent,  or  4  per 
cent,  that  may  be  the  case  -with  regard  to  wives,  but  with 
regard  to  hiisbands  you  state  you  have  no  knowledge. 
How  far  can  you  specify  it  ? — I  have  no  possible  means 
of  ascertaining  that,  but  I  have  the  greatest  faith  in 
my  figures  with  regard  to  wives  for  the  reasons  I  have 
mentioned. 

9022.  Tou  gave  us  the  results,  but  there  is  a  table 
which  shows  the  number  of  summonses  to  discharge 
the  order  on  the  ground  of  adultery,  and  the  i-esults  ? 
— Tes.     This  table  shows  how  very  rarely  it  arises. 


1905. 

1906. 

1907. 

1908. 

1909. 

Summonses  issued 

9 

10 

6 

O 

9 

Orders  discharged 

3 

6 

4. 

1 

5 

Refused         after 

4. 

2 

1 

1 

1 

hearing. 

No  appearance  of 

2 

1 

1 

— 

3 

the  parties,  and 

cases          with- 

drawn. 

Summonses      not 

— 

1 

— 

— 

— 

served. 

1 

i 

9023.  Tou  di-aw  the  conclusions  which  you  have 
just  told  us  partly  from  what  you  have  told  us,  but  you 
say  the  same  conclusion  may  be  drawn  from  the  fact 
that  statistics  show  a  steadUy  decreasing  number  of, 
illegitimate  births.  What  is  the  point  you  make  there  ? 
— If  this  inamorality  was  as  widespread  as  it  is  said  to 
be  as  the  efiect  of  separation  orders,  I  think  the 
illegitimate  birth-rate  would  go  up. 

9024.  We  have  had  some  figures  about  that.  I  do 
not  know  whether  you  have  any  figures  to  show  us  ? — 
No.  I  looked  at  the  official  figures  and  saw  they  were 
steadily  declining  and  had  been  for  the  last  50  years, 
and  I  also  looked  to  see  whether  the  Act  of  1895  had 
made  any  difference,  and  there  was  no  difference. 

9025.  With  regard  to  amendments  which  should 
be  made  in  the  law  relating  to  separation  orders  you 
put  forward  certain  points  for  consideration.  The  first 
point  is  the  change  which  has  taken  place  by  eliminating 
from  the  order,  the  order  for  separation  where  it  was 
not  required.  That  we  have  had  so  much  evidence 
upon  that  we  can  dispense  with  it,  I  think  P — I  do  not 
know  whether  any  witness  has  explained  the  real  legal 
difficulty  there  is  about  it.  If  I  may  read  what  I  have 
said  in  my  proof  it  may  shorten  it.  Within  the  last 
year,  owing  to  the  decision  of  the  Oom-t  of  Appeal  in 
Harriman  v.  Harriman,  orders  in  desertion  cases  heard 
in  Liverpool  have  in  general  omitted  giving  the  wife 
the  privilege  to  refuse  cohabitation  with  her  husband. 
This  change  in  the  administration  of  the  law  preserves 
to  the  wife,  it  is  true,  a  right  which,  according  to  the 
judgment  in  Hamman  v.  Harriman,  she  might  other- 
wise lose,  namely,  the  right  of  obtaining  in  certain 
circumstances  a  divorce  later  on.  On  the  other  hand, 
it  introduces  a  difficulty  hitherto  non-existent,  which 
does  not  appear  to  have  been  fuUy  considered  by  the 
court  on  the  hearing  of  that  appeal.  By  section  7 
of  the  Act  of  1895,  it  is  provided,  inter  alia,  as  foUows  : 
"  If  any  man-ied  woman  upon  whose  application  an 
"  ord«r  shall  have  been  made  xmder  this  Act,  or  the 
"  Acts  mentioned  in  the  schedule  hereto,  or  either 
"  of  them,  shaU  voluntarily  resume  cohabitation  with 
"  her  husband,  or  shall  commit  an  act  of  adultery, 
"  such  order  shall  on  proof  thereof  be  discharged." 

Clearly  an  order  for  a  weekly  allowance  alone  is 
"  an  order  made  under  this  Act "  ;  and,  therefore,  the 
court  must  discharge  it  on  proof  of  voluntary  resumption 
of  cohabitation. 


In  every  case  in  which  an  order  is  made  under  the 
1895  Act,  the  parties  must  be  living  separate  at  the 
time  the  summons  is  granted,  and  until  after  the  order 
is  made.  Therefore,  there  must  have  been  a  break  in 
the  continuity  of  cohabitation  at  the  instance  of  husband 
or  wife.  If  after  the  order  is  made  without  a  separa- 
tion clause,  the  husband  requires  his  wife  to  resume 
cohabitation,  and  she  consents  to  do  so,  she  thereby 
voluntarily  resumes  cohabitation.  This  wo\ild  entitle 
the  husband  to  come  to  the  coui-t  and  have  the  order 
discharged. 

On  the  other  hand,  if  the  husband  requires  the  wife 
to  resume  cohabitation,  and  she  refuses  to  do  so,  the 
question  ar'ises  whether  the  justices  can  enforce  the 
order  on  the  wife's  application  for  a  warrant  for  arrears 
of  maintenance. 

The  question  also  arises,  can  an  order  of  maintenance 
without  separation  be  enforced  if  cohabitation  is 
resumed  involuntarily  on  the  part  of  the  wife,  seeing 
she  is  not  entitled  by  the  order  to  prevent  her  husband 
retui-ning  to  her  ?  It  is  evident  that  the  statutory 
power  to  include  in  orders  under  the  Act  a  provision 
that  the  vrif  e  shall  be  no  longer  bound  to  cohabit  with 
her  husband,  implies  that  the  absence  of  such  provision 
from  an  order  renders  the  wife  legally  bound  to  live 
with  her  husband  if  he  desires  her  to  do  so. 

In  these  circumstances,  to  make  an  order  for 
maintenance  but  not  for  separation  seems  illogical, 
and  it  is  submitted  that  it  is  contrary  to  the 
spirit  and  intention  of  the  statute.  The  best  solu- 
tion of  the  difficulty  thus  caused  by  the  decision  of 
Harriman  v.  Harriman  seems  to  be  not  to  deprive 
deserted  wives  of  their  right  to  separation  orders  under 
the  1895  Act,  but  to  amend  the  1857  Act  so  as  to 
empower  the  High  Court  on  production  of  such 
order,  and  proof  of  the  husband's  adultery,  to  enter- 
tain a  deserted  wife's  petition  for  divorce,  notwith- 
standing that  the  period  of  desertion  may  be  less 
than  two  years.  We  have  considered  the  effect  of 
this  decision  very  carefully  indeed,  and  the  result  is, 
we  believe,  although  we  act  upon  it  in  deference  to 
the  Court  of  Appeal,  that  the  order  is  desti'oyed  by 
the  cohabitation,  because  the  maintenance  order  is  an 
order  imder  the  Act  of  1895. 

9026.  That  is  quite  true  ? — A  subsequent  section 
of  the  Act  of  Parliament  says  on  proof  of  cohabitation, 
a  voluntary  cohabitation,  the  order  goes,  therefore  we 
believe,  although  we  act  upon  it  against  our  judgment, 
that  the  wife  cannot  enforce  a  summons  for  arrears 
because  the  order  has  gone  by  reason  of  the  voluntary 
resumption  of  cohabitation. 

9027.  That  is  true  if  you  put  in  separation  or  not  ? 
— It  is ;  but  I  do  not  think  it  would  apply  so  often 
where  you  have  given  the  separation. 

9028.  If  they  choose  to  resume  cohabitation  it  wipes 
out  all  on  the  board  ? — -I  cannot  make  out  the  reasoning 
for  giving  the  wife  a  maintenance  order  vrithout  a 
separation  order,  if  the  object  of  the  court  was  to  keep 
the  people  apart.  The  object  clearly  is  to  bring  them 
together. 

9029.  The  object  is  to  bring  them  together  ? — If 
you  bring  them  together  in  law  the  order  vanishes. 

9030.  So  it  does  whether  you  put  the  separation  in 
or  not  ? — It  does,  I  agree. 

9031.  There  is  no  difference.  The  point  that  was 
considered  was  whether  you  covlA  put  in  separation  or 
not.  It  makes  no  difference  on  that  point ;  the  order 
goes  in  either  case  ? — The  point  is  that  there  is  no  use 
in  making  an  order  there  is  no  intention  to  enforce. 

9032.  Why  not  ? — In  one  case  the  wife  cannot 
resist  the  husband  coming  back,  and  in  the  other  she 
can.  That  is  the  point.  We  can  keep  them  at  arm's 
length.  It  is  not  necessary  she  should  do  so  if  the  only 
ground  of  the  separation  is  that  he  is  not  paying  her  P 
— My  view  is  that  if  you  do  not  put  the  separation 
clause  in,  a  husband  forces  himself  on  his  wife,  but 
does  not  go  to  hve  with  her  and  you  destroy  the 
maintenance  order. 

9033.  Tou  do  not  want  to  keep  them  apart,  I 
suppose  ? — -Tou  want  to  bring  them  together  in  every 
sense.  Tou  do  not  want  to  have  a  legal  cohabitation 
and  a  separate  household.  Tou  want  to  bring  them 
together  in  every  way,  I  consider. 
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9034.  This  is  an  argument  upon  that  point,  tlie 
next  part  of  your  proof? — Tes. 

9035.  If  any  members  of  tlie  Commission  want  to 
ask  you  about  the  rest  of  that  part  of  the  proof  it  is 
before  them.  You  make  a  point  about  amending  one 
of  the  Acts,  the  habitual  di-unkard  point.  Tou  would 
like  to  see  an  amendment  to  the  efEect  that  no  order 
sho j.ld  be  made  under  the  Act  if  the  party  asking  for  it 
had  conduced  to  the  other's  drunkenness.  That  at 
present  is  not  provided  for  ? — "We  do  it  in  fact,  but  it  is 
not  provided  for. 

9036.  Tou  think  it  ought  to  be  ?— I  think  so.  In 
connection  with  that  subject  may  I  say  that  I  think 
the  phrase  "  habitual  drunkard  "  ought  to  be  defined  in 
some  better  way. 

9037.  Tou  think  it  is  too  strict  ? — It  is  a  most 
unsatisfactory  definition. 

9038.  Have  you  formulated  one  we  could  place 
before  the  Legislature  P — 1  had  the  advantage  one  day 
of  having  a  conversation  with  the  late  Lord  St.  Helier 
on  this  point,  and  I  was  telling  him  the  difdoulty  we 
had  in  construing  it,  and  he  said,  "  How  in  practice  do 
"  you  construe  it  ?  "  I  said,  "  It  is  very  difficult  indeed 
"  to  state  in  shoi-t  words  what  we  do,  but  if  a  husband 
"  gets  drunk  whenever  he  gets  a  reasonable  oppor- 
"  tunity,  then  he  is  an  habitual  diimkard."  Lord 
St.  Helier  said  he  thought  that  was  about  as  good  a 
definition  as  he  could  suggest. 

9039.  That  might  apply  to  an  honest  sober  man 
working  six  days  of  the  week,  who  got  his  wages  on 
Saturday,  and  got  drunk? — ^I  think  if  he  got  drank 
every  week  he  would  be  an  habitual  drunkard. 

9040.  It  may  not  be  a  ground  for  separating  him 
from  his  wife  ? — No,  but  you  might  reasonably  leave  a 
certain  amount  of  discretion  in  the  court. 

9041.  Tou  have  already  mentioned  the  point,  I 
think,  that  as  regards  the  reformatory  you  consider  it 
should  not  i-equire  a  wife's  or  a  husband's  consent,  but 
that  the  magistrate  ought  to  be  capable  of  sending 
them  in  a  proper  case  ? — Tes. 

9042.  I  will  pass  on  to  the  question  of  the  publica- 
tion of  reports.  Will  you  kindly  tell  us  what  view 
you  have  formed  in  Liverpool  upon  that  ? — I  think  in 
the  public  interest  it  would  be  quite  sufficient  to 
publish  the  order  or  decree  that  had  been  made 
between  the  parties,  giving  their  names  and  addresses, 
and  the  ground  of  the  decree.  If  the  papers  would 
not  publish  it  voluntarily,  I  should  have  it  inserted  the 
same  as  a  London  Gazette  notice,  or  bankruptcy 
notice. 

9043.  I  see  you  have  a  report  of  the  head  constable 
of  Liverpool.  Would  you  like  that  read  ?  I  am  not 
sure  if  he  is  coming  as  a  witness.  Perhaps  we  might 
take  that  ? — This  is  what  he  said  in  his  Annual  Report 
for  1906,  which  I  fully  endorse :  "  Of  newspapers, 
"  many  so-called  comic  ones  seem  to  make  a  speciality 
"  of  suggestiveness,  while  others  of  established  repu- 
"  tation  devote  more  space  every  year  to  reports  of 
'■  divorce,  breach  of  promise,  bastardy  cases,  and  the 
"  like;  the  propriety  of  pillorying  those  whose  faults 
'■  have  involved  them  in  proceedings  of  this  sort  is 
"  generally  quoted  as  justifying  the  publication  of 
"  nasty  details,  but  it  is  doubtful  whether  this  regard 
"  for  pubHc  morals  would  secui-e  space  for  them  if 
"  they  were  not  so  popular.  The  prominence  they 
"  enjoy  in  contents  bills  and  headlines  suggest  that 
"  they  are  looked  upon  as  good  copy,  and  likely  to 
"  help  to  sell  a  paper." 

9044.  Tou  endorse  that  view  ? — I  entirely  endorse 
it. 

9045.  Tou  have  said  yon  think  it  would  be  better 
simply  to  publish  the  name  and  the  result ;  is  that  it  ? 
— Tes,  and  the  parties'  names.  May  I  mention  the 
question  which  has  been  urged  about  it  being  a 
deterrent  ?  I  think  the  Commission  should  consider 
this  point,  because  I  find  it  to  be  undoubtedly  the  fact 
that  the  publication  of  these  details  is  a  very  great 
temptation  to  the  young,  because  they  feel  they  want 
to  emtdate  the  older  ones  in  this  form  of  immorality. 

9046.  Would  you  mind  telling  us  what  the  materials 
are  which  enable  you  to  form  that  opinion?. — The 
avidity  with  which  these  details  are  read  by  the  very 
young. 


9047.  Have  you  actually  observed  that  ?— I  know  it 
to  be  a  fact  undoubtedly.  May  I  say  there  are  certain 
papers  well  known  to  the  members  of  the  Commission 
that  practically  live  on  this  garbage  they  get  out  of 
the  pohce  com-t.  We  have  one  in  Liverpool,  a  monthly 
paper  whose  chief  contents  are  filthy  details  obtained  at 
the  police  court,  and  I  have  numerous  people  coming 
to  see  me  asking  what  proceedings  they  could  take 
against  this  paper — poor  people. 

9048.  Tou  have  foi-med  a  very  strong  view  as  to 
the  undesirability  of  allowing  the  details  of  these 
cases  to  be  published  ? — I  have,  especially  with  regard 
to  the  young.  I  think  it  is  doing  the  greatest  amount 
of  harm. 

9049.  Are  you  able  to  express  any  view  with 
certainty  as  to  its  having  any  deterrent  effect  on  acts 
of  immorality  ? — I  do  not  think  anybody  could  express 
an  opinion  with  certainty.  I  think  it  has  been  greatly 
exaggerated. 

9050.  Tou  think  that  the  operation  in  that  du-eotion 
has  been  greatly  exaggerated  ? — Tes. 

9051.  Tou  would  put  that  in  a  lower  scale  as  out- 
weighing the  scale  of  pubhcation  considerations  ? — Tes, 
far  and  away. 

9052.  Do  you  think  there  ought  to  be  power  in  the 
court  to  exclude  the  public  in  those  divorce  cases  ?— 1 
think  so ;  I  beheve  it  already  exists,  but  I  think  it 
should  be  used  oftener  than  it  is. 

9063.  There  are  powers  under  certain  Acts  which 
you  mention,  section  19  of  the  Indictable  Offences  Act, 
1848,  the  Punishment  of  Incest  Act,  1908,  and  section 
114  of  the  Children  Act,  1908.  As  to  the  other 
questions  of  amendment,  I  do  not  find  anything  in 
your  proof  :  is  that  because  you  do  not  desire  to  express 
an  opinion  upon  them,  but  keep  yourseK  more  to  the 
details  already  mentioned  ? — I  could  give  you  my 
opinions,  but  I  do  not  think  they  would  be  worth  much. 
I  came  to  speak  as  an  expert,  as  to  my  own  knowledge. 

9054.  (Sir  George  White.)  1  understand  you  con- 
firm the  evidence  of  a  previous  vsdtness,  that  so  far  as 
the  classes  that  come  before  you  for  separation  are 
concerned,  there  is  no  real  desire  for  increased  faoihties 
for  divorce? — I  should  qualify  that  by  saying  that 
there  is  no  great  desire.  I  think  occasionally  there  is  a 
real  desire. 

9055.  Why  do  you  come  to  the  conclusion  that  if  it 
be  necessary,  as  I  think  you  say  it  is,  that  there  should 
be  some  increased  facilities  to  meet  hai-d  cases,  that  on 
the  other  hand  those  facilities  wiU  increase  the  demand  ? 
If  there  is  no  demand,  why  should  the  fact  that  there 
is  a  court  where  divorce  can  be  obtained  excite  interest 
to  obtain  divorce  ? — I  state  that  to  be  my  opinion.  I 
believe  you  would  find  it  to  be  so.  I  believe  the  passing 
of  the  Matrimonial  Causes  Act  in  1857  caused  a  great 
many  people  to  get  divorces  who  would  not  otherwise 
have  done  so.  I  think  that  is  the  tendency  of  all 
legislation.  Undoubtedly  it  is  the  tendency  under  the 
Compensation  Act.  Tou  get  all  sorts  of  persons 
putting  forward  claims  who  would  not  have  done  so 
before. 

9056.  Compensation  is  rather  a  different  thing  from 
divorce.  If  there  is  no  real  desire  on  the  part  of  this 
class  to  get  divorce,  why  should  that  desire  be  stimu- 
lated to  such  an  extent  by  the  mere  fact  that  there  is 
a  facility  to  obtain  it  ? — It  is  because  people  think  at 
present  that  divorce  is  out  of  the  question,  and  they 
have  to  make  the  best  of  things.  If  divorce  is  within 
easy  reach  they  wiU  not  try  to  patch  up  their  differences 
so  much. 

9057.  The  thing  is  there,  but  it  lies  dormant :  that 
is  the  fact  P— Tes. 

9058.  In  the  case  of  the  husband  being  allowed  to 
apply  to  have  the  order  rescinded  on  the  ground  that 
he  is  altogether  a  reformed  character,  would  you  not 
take  the  wife  into  consideration  in  that  case;  if  he 
desired  to  return,  are  not  her  opinion  and  desn-e  to  be 
taken  into  account  to  some  extent  ? — I  think  the  com-t 
would  take  very  great  account  of  her  opinion,  but,  as  I 
said  before,  the  wives  are  a  very  forgiving  set,  and  I  . 
think  they  would  go  out  of  their  way  to  patch  up  the 
trouble  if  it  was  possible.  The  contumacious  wife  who 
does  not  want  her  husband  back  at  any  price  is  very 
rare. 
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9059.  There  is  a  question  I  want  to  ask  you  on 
the  tables.  Tou  make  a  calculation  multiplying  the 
number  of  cases  by  10  to  produce  2,500,  and  you  then 
take  50  per  cent,  of  those  cases  after  10  years  as 
probably  living  apart.  You  heard  Mr.  Roberts' 
evidence  on  that  point,  I  daresay,  in  which  he  gave  us 
a  very  carefully  investigated  case,  where  he  showed 
there  were  only  16  per  cent,  after  eight  years  ? — I 
daresay  that  is  very  true. 

9060.  The  number  was  512  cases  which  were  in- 
vestigated, and  after  eight  years  there  were  only  16  per 
cent,  living  apart.  There  is  a  very  great  difference 
between  that  figure  and  yours  ? — Yoii  wiU  remember  I 
stated  I  thought  1,250  was  well  above  the  mark,  but 
I  gave  that  as  a  safe  maximum. 

9061.  Tou  have  no  real  data  for  it  ? — No. 

9062.  {The  Archbishop  of  Yorh.)  Tou  said  you  only 
gave  your  opinion,  but  if  your  opinion  is  based  upon 
your  experience  it  has  some  value.  Tour  opinion  is, 
may  I  take  it.  that  if  greater  opportunities  are  brought 
to  the  notice  of  the  poorer  classes  for  divorce,  it  will 
siiggest  to  many  of  them  a  desire  to  avail  themselves 
of  the  remedy  which,  without  such  notice,  would  never 
have  occurred  to  them  ? — That  is  my  belief. 

9063.  Would  you  say  among  the  great  mass  of  our 
working  people  the  wonderful  endurance  and  faithful- 
ness they  show  is  due  to  the  fact  that  they  have  always 
taken  it  for  granted  they  are  married  for  better  or 
for  worse  ? — I  believe  that  to  be  so. 

9064.  In  regard  to  the  hard  cases  tha,t  remain, 
would  it  be  your  opinion  that  although  they  were  real, 
they  were  so  few  that  the  remedying  of  them  would 
involve  a  greater  balance  of  danger  to  the  whole  com- 
munity than  the  advantage  it  would  bring  ? — That  is 
my  personal  opinion. 

9065.  That  is  all  I  want  to  get.  Tou  said  in 
regard  to  increasing  these  facilities  you  felt  it  was 
necessary  because  of  the  demand  of  public  opinion, 
but  where  in  your  experience  have  you  seen  that  public 
opinion  which  demands  this  ?  Have  you  come  across 
it  in  Liverpool  ? — Since  I  was  asked  to  give  evidence 
1  have  made  a  point  of  speaking  to  people  whom  I 
believe  to  be  capable  of  giving  a  reliable  opinion,  and 
they  seem  to  share  that  opinion. 

9066.  What  class  of  persons  would  they  be  ? — 
Among  my  own  friends. 

9067.  Professional  people  ? — Not  only  professional ; 
I  have  discussed  it  with  the  magistrates,  with  poor  law 
authorities,  with  relief  society  officers,  with  female 
sanitary  inspectors,  and  all  those  people  who  have  an 
opportunity  of  mixing  with  these  classes. 

9068.  1  can  imagine  a  demand  on  behalf  of  hard 
cases,  but  have  you  come  across  any  demand  of  public 
opinion  on  the  part  of  the  working  classes  themselves  ? 
—No. 

9069.  As  to  the  police  courts,  what  is  the  class  who 
mainly  come  to  the  police  courts  ?  Are  they  not  the 
very  poor  and  most  casual  type  of  labourer? — It 
entirely  depends  on  the  class  of  case  we  are  hearing. 

9070.  As  a  rule  ? — In  certain  cases  we  have  a  very 
high  class  of  people,  and  in  certain  cases  we  have  the 
lowest  of  the  low. 

9071.  Would  it  not  be  a  hardship  to  expect  decent 
working  folk  to  come  to  the  police  court  to  have  a 
matter  so  important  as  their  married  life  decided  for 
them  ? — They  come  at  present. 

9072.  That  class,  the  better  class  ?  —  Yes, 
undoubtedly. 

9073.  There  is  one  question  about  the  use  of  these 
inebriate  homes  under  the  Act.  Tou  say  in  Liverpool 
you  find  it  is  practically  useless? — For  these  cases. 
We  send,  probably  more  than  any  other  town,  persons 
who  have  proved  to  have  been  habitual  drunkards, 
simply  on  arrest  for  violence  and  drunkenness. 

9074.  Did  you  hear  the  evidence  from  Birmingham  ? 
The  magistrate  in  Birmingham  frequently  makes  use 
of  an  inebriate  home  in  Birmingham? — I  did  hear 
that.'  It  was  not  followed  up  by  any  question  as  to 
who  paid  for  the  maintenance.     That  is  the  difiiculty. 

9075.  That  is  one  of  the  reasons  I  wanted  to  get 
that  from  you  ? — We  should  undoubtedly  send  the 
wives  in  those  habitual  drunkenness  cases  to  inebriate 
reformatories  if  we  could  secure  the  payment,  but  the 
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inebriate  reformatory  will  not  take  the  case  until  the 
payment  is  secui-ed.  There  is  no  power  to  come  on 
the  rates  for  that  class  of  case,  whereas  there  is  when 
the  case  is  sent  direct  under  the  Licensing  Act. 

9076.  One  question  upon  the  point  of  publication. 
Would  you  say  from  your  experience  of  the  police 
courts  of  Liverpool  that  the  precocity  of  the  sexual 
evil  is  greatly  on  the  increase,  that  a  number  of  very 
young  persons  brought  before  you  have  gone  wrong 
one  way  or  the  other  in  this  matter  P— I  should  say  it 
was  on  the  increase.  I  think  the  more  you  develop 
the  child  by  education  and  so  on  yoii  increase  all  these 
faculties. 

9077.  Would  you  say,  from  your  experience,  that 
comparatively  young  boys  and  girls  who  have  learned 
to  read  in  the  elementary  schools,  read  and  discuss 
these  details  in  the  newspapers  with  one  another? — 
I  am  sure  they  do. 

9078.  And  it  may  very  likely  be  a  contributory 
cause  to  this  precocity  of  sexual  evil  ? — Tes,  I  think  it 
may,  undoubtedly. 

9078a.  (Mrs.  Tennant.)  I  feel  a  little  of  Sir  George 
White's  difficulty  in  understanding  your  position.  I 
should  like  to  ask  one  or  two  questions,  without 
pressing  you  on  the  point.  Tou  say  what  wives  really 
want  is  maintenance  and  protection  from  the  brutality  of 
their  husbands.  Those  who  apply  for  separation  orders 
would  come  again,  you  think,  if  they  seriously  want 
divorce.  Do  you  not  feel  the  economic  position  would, 
in  itself,  be  a  check  upon  the  undertaking  lightly  of  a 
divorce  suit  on  the  part  of  the  wife  ? — I  do  not  think 
the  class  of  person  I  am  speaking  of  considers 
results. 

9079.  If  she  wants  chiefly  maintenance  and  protec- 
tion she  would  realise  enough  of  the  law  to  know  divorce 
is  not  her  best  method  ? — I  am  not  sure.  I  think  in 
many  cases  she  would  get  permanent  alimony  if  she 
got  divorce. 

9080.  That  is  why  you  think  she  might  seek,  by 
way  of  divorce,  a  complete  dissolution  of  the  marriage  ? 
— Tes ;  that  is  why  I  am  against  it. 

9081.  I  have  been  struck  by  some  figures  in  your 
table — by  the  great  difference  between  the  number  of 
summonses  which  failed  to  be  served  in  1908  com- 
pared with  those  in  1905 ;  it  is  very  nearly  double, 
although  the  percentage  of  increase  in  summonses 
issued  is  very  small.  Is  there  any  explanation? — No 
I  noticed  that  myseK  in  getting  out  these  figures 
I  cannot  account  for  it.  It  just  happens.  I  think  in 
a  large  number  it  was  not  known  where  they  were 
living  by  their  wives.  I  cannot  account  for  it  in  any 
way. 

9082.  I  want  to  ask  you  a  question  on  what  you 
say  as  to  the  efEect  of  separation  orders.  Tou  would 
not  exclude  from  the  influence  of  sepai-ation  orders 
those  people  who  subsequently  become  reconciled  ? 
Tou  cannot  rule  them  out  in  considering  the  influence 
of  separation  orders  ? — I  think  they  rule  themselves 
out  because  they  go  to  live  together  again. 

9083.  Tou  say,  "  It  appears,  from  information 
"  received  from  the  poor  law  authorities,  that  there 
"  are  many  cases  in  which  poor  law  relief  is  sought  by 
"  women  who  have  been  granted  a  separation  order, 
"  but  have  returned  to  their  husbands,"  and  you 
preface  that  by  saying,  "  In  many  cases  in  which  a 
"  reconciliation  takes  place  the  result  is  not  happy." 
Therefore,  you  must  take  that  into  consideration  when 
considering  broadly  the  influence  of  separation  orders  ? 
— Tou  must,  imdoubtedly.  I  do  not  think  the  propor- 
tion is  large. 

9084.  In  your  proof  you  say,  "  It  appears  from 
"  information  received  from  the  poor  law  authorities, 
"  that  there  are  many  cases  in  which  poor  law  relief  is 
"  sought  by  women"? — "Many"  is  relative.  I  do 
not  suppose  there  would  be  more  than  half  a  dozen 
cases  in  each  year  in  each  union.  We  have  three 
imions,  and  I  do  not  suppose  the  total  would  amount 
to  20  cases  a  year.  I  have  no  figures  with  regard  to 
that. 

9085.  I  misunderstood  the  force  of  the  expression 
"  many  "  ? — It  was  relative. 

9086.  Tou  are  not  afraid,  in  recommending  the 
summary   jurisdiction    court,   that    you   might   make 
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divorce  too  cheap  ? — I  do  not  think  there  is  any  danger 
on  the  ground  of  cheapness.  What  I  should  do  is  to 
hedge  it  round  with  what  1  caU  suiBcient  safeguards, 
and  I  think  if  all  summary  jurisdiction  courts  had  to 
have  a  complete  note  taken,  and  that  note  acted  upon 
before  the  decree  could  be  taken  as  final,  that  would 
act  as  such  a  check  on  courts  that  they  would  act  very 
carefully. 

9087.  As  a  basis  for  including  people  in  the  cheaper 
form,  you  would  take  the  limit  of  the  income  tax  ? — 
Tes. 

9088.  Are  there  not  a  great  many  people  who  do 
not  pay  income  tax,  who  are,  in  fact,  in  receipt  of 
larger  incomes  than  those  who  do  P — I  think  it  would 
be  no  hardship  to  make  those  persons  come  to  the 
police  court.  They  are  guilty  of  a  certain  amount  of 
defrauding  if  they  are  not  paying  income  tax,  and  I 
would  not  consider  their  feelings  in  coming  to  the 
pohce  court. 

9089.  There  may  be  no  hardship,  but  might  it  not 
be  an  imdue  luxury  ? — I  do  not  thiuk  they  would  think 
it  a  luxury.  I  am  assuming  that  the  law  is  the  same 
in  whatever  court  you  go  to.  I  do  not  think  the  law 
ought  to  be  different  in  the  High  Oourt  from  the  police 
court.     It  is  only  the  court  they  go  to. 

9090.  {Sir  Lewis  Dibdin.)  I  gather  your  view  is 
that  judging  matters  by  the  cases  that  have  come  np 
for  separation  orders,  the  amount  of  sexual  immorality 
which  we  are  sometimes  told  exists  is  exaggerated  ? — I 
believe  it  is. 

9091.  Tou  have  given  ns  the  case  of  the  wives  and 
the  evidence  on  which  that  rests.  With  regard  to 
the  husbands  you  say  inevitably  there  is  no  evidence. 
That  is  an  impression  derived  from  experience  ? — 
Yes. 

9092.  Tour  view  is  that  the  balance,  on  the  one 
side  the  good  that  might  be  done  in  particular  cases 
of  hardship,  and  on  the  other  hand  the  evil  that  might 
be  done  to  public  morals  by  making  divorce  easier,  is 
against  the  increasing  of  facihties  ? — I  think  so. 

9093.  That  is  your  personal  view.  Tou  told  the 
Archbishop  of  York  that  you  recognised  that  there 
was  a  demand  by  public  opinion  for  something.  I  did 
not  follow  what  that  was.  Is  it  this :  that  public 
opinion  demands  that  what  remedies  are  open  to  the 
rich  should  also  be  open  to  the  poor  ? — That  is  my 
chief  ground. 

9094.  Is  that  the  real  view  of  public  opinion  at 
the  present  time  on  this  subject  ? — Yes,  I  think  it  is 
based  on  that ;  there  should  be  one  law  for  the  rich  and 
the  same  for  the  poor. 

9095.  Not  necessarily  a  widening  of  the  grounds 
of  divorce  either  for  the  rich  or  the  poor,  but  giving 
the  poor  the  facilities  which  the  rich  now  enjoy? — 
That  is  chiefly  it.  I  think  you  get  a  very  great 
difference  of  opinion  as  to  the  widening  of  the  grounds 
of  divorce.  I  have  heard  to-day  one  or  two  grounds 
suggested  which  I  should  be  in  favour  of,  but  they 
would  be  small. 

9096.  I  do  not  propose  to  ask  you  any  qiiestions 
about  that,  because  your  proof  does  not  go  into  it,  and 
you  have  chosen  not  to  give  evidence  about  it.  I  want 
to  ask  you  a  few  questions  about  the  percentage  of 
reconciliations.  Mr.  Roberts  told  us,  so  far  as  New- 
castle was  concerned,  the  proportion  was  75  per  cent. 
of  the  orders  made  ? — Yes. 

9097.  I  do  not  know  whether  you  heard  his  evi- 
dence ? — Yes,  I  did. 

9098.  He  based  that  not  simply  upon  the  orders 
that  were  not  taken  up,  but  also  upon  the  groimd,  which 
I  think  is  the  same  as  that  upon  which  you  proceed, 
that  all  maintenance  is  paid  through  the  officer  of  the 
court,  and  therefore  he  is  bound  to  know  what  orders 
are  in  active  operation  ? — Yes. 

9099.  And  his  percentage,  75  per  cent,  for  New- 
castle, was  founded  on  that  ? — Yes. 

9100.  In  your  case,  xising  the  same  evidence,  it  is 
about  50  per  cent.  P — Yes. 

9101.  Tou  are  not  sure  whether  that  is  complete  or 
not,  whether  it  is  only  50  per  cent,  or  whether  it  is  a 
larger  percentage  ? — I  think  50  per  cent,  is  a  very  fair 
figure. 


9102.  You  told  us  with  the  police  court  missionaries 
you  had  75  per  cent.,  and  you  attributed  that  result  to 
their  efforts  ? — Tes. 

9103.  Do  you  think  if  the  same  system  was  in  force 
now  that  the  same  result  would  f  oUow,  that  there  would 
be  75  per  cent,  of  reconciliations  in  your  court  ? — I  am 
not  quite  sure,  because  we  only  used  to  send  selected 
cases  to  the  police  court  missionary.  We  did  not  make 
any  general  rule.  He  only  had  altogether — ^I  put  the 
actual  number  on  my  proof — I  think  it  was  300. 

9104.  I  gather  75  per  cent,  is  not  75  per  cent,  of 
the  orders,  but  75  per  cent,  of  the  particular  ordere 
that  were  sent  to  the  police  court  missionary  ? — Yes,  75 
per  cent,  of  the  300  cases  sent. 

9105.  That  is  quite  consistent  with  50  per  cent,  on 
the  whole  P — Yes. 

9106.  I  wanted  to  understand  your  point  about  the 
great  drawback  of  making  a  maintenance  order  with- 
out a  separation  order.  Is  it  this,  that  after  a  separa- 
tion order  is  made  and  the  husband  forces  himself  hack 
into  co-habitation,  he  is  a  wrongdoer  and  is  dealt  with 
under  the  order  ? — Yes,  and  we  should  not  rescind  the 
order  because  of  that. 

9107.  It  woiild  be  a  breach  of  the  order  for  which 
he  would  be  crim.inally  responsible.  If  it  is  only  a 
maintenance  order  and  the  husband  forces  himseK  back 
to  cohabitation,  tha,t  puts  an  end  to  the  maintenance 
order,  whether  the  wife  likes  it  or  not  ?  That  is  your 
point  ? — Yes. 

9108.  Further,  the  fact  that  the  maintenance  order 
is  only  made  does  not  aifeot  the  wife  with  the  know- 
ledge that  if  she  does  let  her  husband  back  she  loses 
the  maintenance  ?  You  see  what  I  mean  ? — Yes,  I  see 
what  you  mean  and  it  is  a  great  difficulty  with  us. 
The  way  we  do  it  in  practice  is  not  to  tell  the  parties 
that  we  have  not  made  a  separation  order.  It  is  a 
grievous  difficulty,  and  I  do  not  think  the  Court  of 
Appeal  considered  the  point. 

9109.  (Chairman.)  The  Court  of  Appeal  had  only 
to  do  with  the  dry  question  of  law,  whether  the  order 
was  a  bar  to  the  running  of  the  two  orders  ? — But  a 
great  deal  was  said  about  the  effect  of  these  orders. 

9110.  {Sir  Lewis  Dibdin.)  My  question  is  only 
directed  to  trying  to  make  your  meaning  clear.  I 
wanted  to  ask  yon  with  regard  to  the  justices  exer- 
cising this  jurisdiction  in  divorce,  which  you  reaUse  is 
a  far  graver  thing  than  separation ;  do  you  not  think 
that,  I  will  not  say  in  your  court,  but  in  some  of  the 
cotmtry  courts  where  the  separation  cases  ai-e  dealt 
with,  that  the  speed  with  which  they  are  dealt  with 
wouJd  be  nnsTiitable  for  such  a  thing  as  divorce  ? — I 
provide  for  that  by  the  safeguards  I  suggest,  and  I 
believe  if  those  safeguards  were  insisted  upon,  the 
hurry,  if  it  exists,  which  I  am  not  prepared  to  admit, 
would  be  done  away  with. 

9111.  Have  you  had  much  personal  experience  of 
country  benches  P — No. 

9112.  If  your  suggestion  was  carried  out  you  said 
you  would  have  a  special  court.  Do  you  not  think  both 
for  separation  orders  and  if  there  were  any  enlarged  juris- 
diction in  divorce  conferred  on  the  magistrates,  that  in 
either  view,  either  the  present  state  of  the  law,  or  an 
extended  state  of  it,  it  would  be  a  good  thing  if  all 
these  cases  were  dealt  with  in  a  court  like  the  children's 
court,  a  separate  oourt  altogether  P — I  think  so. 

9113.  Prom  which  the  public  might  be  excluded  P 
{Chairman.)  In  order  to  help  us  with  that  can  you 

teU  us  who  sits  in  the  children's  com-t  ? 

(Sir  Lewis  Dibdin.)  The  same  justices. 

(Witness.)  In  Liverpool  the  stipendiary  magistrate 
takes  the  children's  court  every  day. 

(Sir  Lewis  Dibdin.)  At  an  ordinary  petty  sessions 
court  it  is  the  same  justices  or  a  selected  number. 

9114.  (Chairman.)  The  children's  court  is  presided 
over  by  the  stipendiary  magistrate  in  Liverpool  ? — He 
sits  every  morning  in  that  court. 

9115.  (Sir  Lewis  Dibdin.)  1  want  to  get  the  advan- 
tage of  yoiu-  great  experience  as  to  whether  it  would 
not  be  a  good  thing  in  the  interests  of  justice,  whether 
the  jurisdiction  is  enlarged  or  not,  that  all  this  matri- 
monial jurisdiction  should  be  exercised  under  the  same 
precautions  as  children's  cases  are  under  a  recent  Act? 
— I  think  so,  undoubtedly. 
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9116.  {Judge  Tindal  Atkinson.)  I  think  the  reason 
which  has  been  suggested  for  most  of  the  husbands 
and  wives  coming  together  is  the  economic  reason  ? — 
yes. 

9117.  That  being  the  state  of  the  case,  where  a 
husband  habitually  illtreats  his  wife,  would  it  not  be 
far  better  that  there  should  be  a  divorce  granted,  which 
would  enable  the  woman  to  marry  again,  rather  than 
there  should  be  a  reconciliation  which  is  not  a  real 
reconciliation  ? — I  am  inclined  to  think  not.  I  would 
rather  see  husband  and  wife  reconciled  than  separated 
or  marrying  other  people. 

9118.  If  it  is  not  a  real  reconciliation,  but  only  an 
arrangement  because  the  parties  cannot  help  them- 
selves ? — If  there  are  no  children  that  might  possibly 
be  the  best  solution,  but  where  there  are  children,  then 
it  is  essential  to  get  reconciliation  if  possible. 

9119.  Tou  have  so  strong  a  regard  for  the  mamage 
tie  that  you  would  not  allow  it  to  be  dissolved  even 
under  those  circumstances  ? — No. 

9120.  The  justices  of  petty  sessions,  I  suppose,  come 
from  those  justices  who  reside  in  the  petty  sessional 
district  usually  ? — Yes. 

9121.  Is  there  any  power  in  quarter  sessions  to 
select  any  special  justices  for  any  special  work  in  a  petty 
sessional  division  ?  There  is  with  a  licensing  committee, 
but  is  there  any  power  that  you  know  of  otherwise  ? 
— I  do  not  know  of  any  power,  but  I  believe  that 
every  jiistice  has  jurisdiction  through  the  whole  of  his 
county. 

9122.  He  has  ? — I  see  nothing  to  prevent  an  arrange- 
ment being  made  by  quarter  sessions  that  certain 
justices  should  take  these  cases  in.  that  county. 

9123.  Can  quarter  sessions  compulsorUy  exclude 
any  justice  of  the  peace  from  sitting  if  he  chooses  in 
his  own  petty  sessional  division  ? — Not  at  present. 

9124.  Does  it  not  occur  to  you,  that  being  the  case, 
in  cases  of  divorce  there  may  be  justices  who  have  a 
strong  opinion  against  divorce  ? — Tes. 

9125.  And  other  justices  who  may  have  an  opinion 
that  divorce  should  be  easily  granted  F — Tes. 

9126.  Do  you  not  think  that  you  would  have  the 
bench  in  the  divorce  cases  crowded  with  the  one  side 
or  the  other? — That  is  the  reason  1  considered  that 
point  in  making  my  suggestion,  tha,t  there  should  be  a 
rota  chosen  from  a  committee,  and  in  appointing  the 
committee  you  would  exclude  those  partisans. 

9127.  If  quarter  sessions  had  no  power  to  exclude 
them,  how  could  you  do  it  ? — Tou  would  give  them 
power. 

9128.  By  statute  ? — Tes  ;  at  present  they  have  no 
power  to  try  divorce  cases. 

9129.  Would  not  that  place  on  quarter  sessions  a 
most  invidious  duty ;  for  instance,  in  every  petty  sessional 
division  there  are  a  certain  number  of  clergymen  who 
may  conscientiously  have  a  strong  objection  to  divorce. 
Would  it  not  be  invidious  to  give  quarter  sessions  the 
power  to  say  that  certain  justices  should  not  sit  on 
divorce  cases  and  that  certain  justices  should  ? — I 
think  there  would  be  no  practical  difficulty  about  it. 
The  same  difficulty  may  be  said  to  arise  with  regard  to 
licensing,  but  we  do  not  find  it  in  practice.  Pronounced 
teetotalers  are  not  put  on  licensing  committees  as  a 
rule. 

9130.  The  effect  would  be  to  exclude  aU  the  clergy- 
men?— There  are  not  so  many  clergymen  on  the 
Commission  as  you  seem  to  think.  There  are  com- 
paratively few  now. 

9131.  Tou  say  that  you  have  a  greater  opportunity 
of  detecting  collusion  at  your  petty  sessions  than  the 
county  court  judges  would  have,  because  you  have 
better  machinery  ? — Tes. 

9132.  There  was  a  suggestion  made  that  the  chief 
constable,  wherever  the  county  court  judge  took  his 
divorce  cases,  which  he  would  fix  for  a  particular  day, 
should  send  a  representative  to  sit  with  him,  who 
would  have  the  police  entirely  under  his  control.  That 
would  meet  that  difficulty  in  reference  to  county  courts 
detecting  collusion  ? — To  a  certain  extent,  but  by  law 
the  police  are  the  quasi  servants  of  the  justices. 


9133.  The  chief  constable  would  have  power,  as 
you  say  the  Legislatiu-e  could  confer  power  upon  the 
chief  constable  to  appoint  somebody  to  act  in  the 
county  court  and  to  make  the  necessaiy  inquiries  ? — 
It  would  be  quite  possible. 

9134.  Tou  say  that  the  statistics  with  reference  to 
illegitimate  children  show  that  separation  orders  have 
not  increased  immorality,  but  are  the  statistics  with 
reference  to  illegitimate  children  any  test  of  immorahty 
considering  the  artificial  means  that  can  be  used  to 
prevent  children  coming  ? — That  is  a  matter  of  opinion. 

9135.  Tou  have  not  considered  it  P — No. 

9136.  Tou  rather  surprised  them  when  you  said 
that  the  general  opinion  is  that  the  county  court  judge 
is  engaged  in  the  county  court  in  doing  nothing  but 
small  debt  collecting,  th^t  is  not  the  opinion  of 
Mr.  Barradale  who  was  called.  His  opinion  agi-eed 
with  mine,  that  the  lay  suitors  themselves  do  not  care 
so  much  whether  it  is  the  county  coui-t,  or  the  High 
Court,  it  is  the  advisors  who  care.  That  is  not  your 
experience  ? — 1  should  not  be  prepared  to  agree  with 
that. 

9137.  (Mr.  Briedey.)  As  you  are  the  clerk  of  such 
a  very  important  court  as  Liverpool,  I  should  like  to 
ask  you  this  as  to  the  possible  amendment  of  the  Act 
of  1895,  which  no  witness  has  mentioned.  Do  you 
find  any  difficulty  in  enforcing  these  orders,  in  other 
respects  than  the  payment  of  money,  for  instance,  with 
regard  to  the  custody  of  children.  Supposing  you 
give  the  custody  of  the  children  to  the  wife,  and  the 
husband  does  not  obey  it — do  you  find  that  happen  ? 
— ^In  a  few  cases. 

9138.  How  do  you  enforce  it  ?  How  can  it  be 
enforced  at  present  ?  May  I  suggest  to  you  that  there 
is  no  other  remedy  than  an  application  to  the  High 
Court  unless  the  wife  could  by  force  of  arms  take  the 
child  on  the  way  to  school,  or  at  some  other  time  ? — 
That  is  so,  but  we  have  had  one  or  two  actual  examples, 
and  what  happened  was  this.  We  sent  a  police  constable 
to  the  house,  and  took  the  ohildi-en  away,  practically  by 
force.  In  another  case,  we  got  the  husband  to  bring 
the  children  to  court. 

9139.  Did  the  police  consent  to  do  that? — They 
will  do  anything  they  are  instructed  to  do  by  us. 

9140.  I  am  afraid  it  would  not  fall  within  the  duties 
of  the  police  ? — I  do  not  think  it  would. 

9141.  Do  you  not  think  it  would  be  an  improvement 
if  powers  were  given  to  inflict  penalties  for  disobedience 
to  these  orders  in  any  respect  other  than  the  non- 
payment of  money  ? — I  certainly  think  so. 

9142.  It  would  be  a  convenient  summary  remedy  ? 
— I  think  oui-  powers  are  by  no  means  adequate. 

9143.  No  witness  has  suggested  it  yet,  and  it  is  a 
practical  difficulty  which  occurs  not  infrequently? — 
That  is  so. 

9144.  [Chairman.)  Tou  told  us  you  had  conversa- 
tions with  a  variety  of  public  bodies,  from  which  you 
gathered  their  views  of  public  opinion.  Will  you  tell 
us  what  those  are,  I  do  not  mean  the  names  ? — To  start 
with,  I  am  on  the  committee  of  the  Liverpool  Law 
Society,  and  you  will  hear  a  witness  from  that  society. 
We  have  discussed  this  at  great  length.  One  cannot 
help  getting  some  opinion  from  those  people.  1  have 
discussed  it  with  a  great  many  people  in  my  own  social 
scale,  and  with  the  magistrates,  the  clergy  and  the 
people  I  have  already  mentioned. 

9145.  The  general  view  is  what  you  have  got  from 
them  ? — That  you  are  practically  bound  as  a  matter  of 
principle  to  give  the  same  facilities  to  the  poor  as  the 
rich  enjoy  at  present. 

9146.  That  means,  to  put  in  it  concrete  shape,  local 
courts  ? — Practically. 

9147.  If  you  find  75  per  cent,  or  50  per  cent,  which- 
ever it  may  be,  of  these  orders  end  in  reconciliation 
do  you  think  it  is  any  advantage  to  have  these  order, 
at  all  without  any  limitation  at  the  commencements  ? 
— I  think  for  the  benefit  of  the  other  ones  you  ought 
to. 

9148.  It  seems  rather  a  farce  to  have  75  per  cent. 
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which  are  practically  useless  ?— I  think  the  result  of 
the  hearing  in  court,  and  the  decision,  and  the  two 
people  bringing  the  case  and  talking  in  public  about 
their  grievances  has  a  great  moral  efEect.  The  husband 
looks  at  his  conduct  in  a  different  way  aftei-wards,  as 
Mr.  Eoberts  says. 


9149.  Tou  could  get  that  without  going  through 
the  form  of  making  a  permanent  order  ? — It  is  no  use 
talking  unless  you  have  some  power  behind  you.  That 
is  my  experience. 

(Chairman.)  I  thank  you  on  behalf  of  the  Com- 
missioners for  your  valuable  and  interesting  evidence. 


Adjourned. 


Winchester  House,  St.  James's  Square,  London,  S.W. 


FOURTEENTH    DAY. 


Friday,  18th  March  1910. 


Present : 
The  Right  Hon.  LORD  GORELL  (Chairman). 


His  Grace  The  Loed  Abchbishop  of  York. 

The  Lady  Peances  Balfotje. 

The  Right  Hon.  Thomas  Bttet,  M.P. 

Sir  Lewis  T.  Dibdin,  D.O.L. 


(Chairman.)  There  is  a  point  before  we  take  the 
evidence  which  I  think  I  might  draw  attention  to.  I 
think  the  Commissioners  might  like  to  have  the  tables 
which  I  have  now  before  me  showing  the  length  of 
sentences  given  at  the  assizes,  and  at  courts  of  quarter 
sessions  for  criminal  offences,  and  the  class  of  offence 
for  which  those  sentences  are  given.  We  then  might 
be  able  to  appreciate  the  bearing  of  the  point  which 
has  been  put  before  us  on  more  than  one  occasion,  of 
a  long  sentence  forming  a  ground  of  divorce.  I  will 
just  run  them  over,  and  the  reason  I  do  it  now  is  that 
attention  has  been  drawn  to  it,  and  that  we  may 
appreciate  it.  Por  instance,  I  have  before  me  the  table 
with  the  length  of  sentences  under  various  heads  of 
years.  I  will  take  the  assizes  first,  and  I  will  take  the 
seven  years  sentences.  There  are  two  cases  of  attempt 
to  mm-der ;  two  cases  of  feloniously  wounding ;  one 
of  procuring  abortion ;  one  of  unnatural  offence ;  and 
one  of  an  attempt  to  commit  an  unnatural  offence  ; 
four  of  rape,  and  six  of  a  defilement  of  girls  under  13. 


Sir  Geoege  White,  M.P. 
Mrs.  H.  J.  Tennant. 
Edgae  Beieeley,  Esq. 
J.  A.  Spendee,  Esq. 

The  Hon.  Hbney  Goebll  Baenes  (Secretary). 

The  total  is  17  of  those  offences  against  persons.  The 
point  seems  to  be  brought  out  that  some  of  those 
might  be  considered  as  offences  of  the  sexual  order, 
though  they  do  not  necessarily  involve  the  actual 
commission  of  an  act  of  adultery.  The  total  is  17. 
Then  the  total  of  seven  years  for  offences  against 
property  with  violence,  9  ;  offences  against  property 
without  violence,  4 ;  and  there  seem  to  be  several  under 
other  classes,  and  the  total  for  the  year  1907  of  penal 
servitude  for  seven  years  is  40,  and  there  are  much 
smaller  numbers  for  sentences  over  that.  Por  instance : 
life,  there  is  only  1 ;  20  years,  there  are  3 ;  15  years. 
there  are  8 ;  12  years,  there  are  3  ;  10  years,  21 ;  and 
8  years,  4.  The  quarter  sessions  is  worth  looking  at 
too.  There  are  15  of  seven  years,  and  there  is  only 
one  instance  of  penal  seiwitude  for  over  that  period, 
which  is  nine  years,  so  the  total  number  of  cases 
appears  to  be  rather  small.  It  is  worth  having  that. 
Perhaps  the  Commissioners  would  like  to  have  those 
figures. 


Mr.  RoBEET  Peacock  called  and  examined. 


9150.  (Chairman.)  Is  your  name  Robert  Peacock  ? — 
Tes,  my  Lord. 

9151.  Are  you  chief  constable  of  the  city  of 
Manchester  ? — I  am. 

9152.  Have  you  held  that  position  for  the  past 
12  years  ? — Tes. 

9153.  Having  had  altogether  81  years'  police  ex- 
perience ? — Tes. 

9154.  Twenty-two  years  you  have  been  a  chief 
constable ;  namely,  Canterbury  4,  Oldham  6,  and 
Manchester  12  years  ? — Tes. 

9155.  Has  your  position  as  a  chief  constable  brought 
you  into  close  contact  with  persons  who  resort  to  the 
police  court  for  redress  P — It  has. 

9156.  Do  you  attend  here  in  any  capacity  besides 
your  individual  capacity  ? — I  principally  attend  as  chief 
constable  of  Manchester ;  my  evidence  is  based  on  the 
experience  of  being  chief  constable  of  Manchester ;  but 
I  am  also  president  of  the  Chief  Constables  Association 
which  embraces  nearly  aU  boroughs  in  England  and 
Wales. 

9157.  I  think  it  was  through  the  Association  of 
Chief  Constables  that  the  communication  passed  which 
has  brought  your  evidence  P — That  was  so. 

9158.  Now  you  have  considered  the  questions  which 
have  been  submitted  to  this  Commission  ? — I  have. 

9159.  I  need  not  detail  them,  because  we  know 
them  P— Yea. 


9160.  But  you  have  prepared  certain  tables  of  the 
orders  and  applications  which  have  'been  made  in 
Manchester  dm-ing  the  three  years  ending  31st 
December  1909  ? — I  have,  my  Lord. 

9161.  Are  those  made  by  stipendiary  magistrates  or 
petty  justices P- — Well,  both;  a  good  many  by  the 
stipendiary  magistrate  ;  but  both  the  justices  and  the 
stipendiary  try  the  cases. 

9162.  I  do  not  think  I  need  take  you  through  them. 

1  will  ask  the  shorthand  writer  to  take  your  proof  and 
have  them  transcribed  afterwards  ? — Tes,  I  think  they 
ought  to  be  put  in,  because  I  have  worked  them  out  in 
detail. 

9163.  Tes  ;  but  we  may  take  those  as  coiTSct  ?— 
Tes. 

9164.  There  is  only  one  thing  I  want  to  ask  you 
about  on  them.  Is  there  anything  on  these  tables 
which  shows  the  distinction  between  an  order  made 
for  maintenance  only  and  an  order  made  in  which 
maintenance  and  separation  are  combined  ? — Tes,  my 
Lord ;  if  you  look  at  question  4  and  the  answer  on  page 

2  you  will  find  that.  In  1907  only  two  separation 
orders  apart  from  maintenance  were  made — only  two. 

9165.  That  is  separation  alone? — Alone,  but  no 
order  for  maintenance. 

9166.  The  figures  2, 10,  and  14  in  the  second  column 
ai'e  for  separation  alone  ? — Only. 
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9167.  The  others  on  the  left-hand  side  are  both 
combined  ? — Yes. 

9168.  But  as  I  asked  you  a  little  differently.  Is 
there  anything  that  shows  the  number  in  which  main- 
tenance alone  was  ordered  without  separation? — No; 
those  are  the  exact  figures  of  how  the  orders  were 
made. 

9169.  WeU,  is  there  in  Manchester  any  distinction 
drawn,  in  making  up  the  orders,  between  orders  in 
which  maintenance  alone  is  requisite  as  distinct  from 
maintenance  with  separation  ? — There  is  no  order  made 
for  maintenance  without  sepai-ation. 

9170.  Are  you  quite  clear  about  that? — Quite  clear 
according  to  the  books. 

9171.  I  wondered,  because  one  of  the  persons  who 
comes  from  your  pai-t  of  the  world  I  see  shakes  his 
head  ? — "Well,  I  am  only  going  by  what  is  brought  from 
the  magistrate's  clerk's  book. 

9172.  We  have  heard  that  since  the  decision  we 
have  heard  of — Dodd  v.  Dodd  and  Harriman  y.  Harriman 
— that  the  magistrates  have  confined  the  order  to 
maintenance  only,  principally  in  cases  of  desertion 
where  maintenance  was  wanted  but  not  separation  ? — 
Tes. 

9173.  Have  you  any  tables  which  show  that  ? — No,  I 
have  no  table  to  show  that. 

9174.  Can  you  teU  us  what  the  practice  of  magis- 
trates is  as  to  those  cases? — The  practice  of  magis- 
trates is  to  grant  the  maintenance  as  weU  in  separation 
cases. 

9175.  Tes,  where  separation  is  granted  maintenance 
would  go  with  it  ? — Tes. 

9176.  That  I  imderstand;  but  is  there  a  practice  of 
magistrates  in  Manchester  now  to  grant  orders  for 
maintenance  only? — No,  it  is  not  a  genera,l  practice 
cei-tainly,  or  it  would  have  been  brought  forcibly  under 
my  notice,  and  as  a  practical  man  I  do  not  see  the 
object,  except  in  isolated  cases  where  the  woman  would 
continue  to  Uve  with  him  in  the  same  house  and  yet 
have  an  order  for  maintenance  against  him. 

9177.  Well,  we  have  had  figures  ? — I  should  think, 
my  Lord,  there  would  be  very  little  happiness  in  the 
home  if  a  maintenance  order  is  given  and  they  are  still 
living  together. 

9178.  Tes,  I  am  not  arguing  it,  I  only  want  to 
know.  May  we  take  it,  in  Manchester,  that  where 
maintenance  is  ordered  separation  is  ordered  with  it  ? 

I  do  not  say  there  are  no  exceptions,  but  as  far  as  I 

know  there  are  no  exceptions. 

9179.  Do  you  think  you  are  right  about  that  ? — I 
think  you  may  take  it  generally  that  there  are  no 
maintenance  orders  granted  alone.  I  do  not  say  there 
are  not  exceptions. 

9180.  We  are  told  that  is  not  so  since  those  cases 
have  been  called  to  the  attention  of  the  magistrates  ?— 
I  could  get  that  information  and  send  it  up  to-morrow 

for  you.  .  n      ii    J.  ii! 

9181.  If  you  please  ;  because  it  may  be  that  the 
returns  you  have  combine  them  and  do  not  distinguish 
them?— Tes. 

9182.  There  is  another  pomt  I  should  like  to  get. 
Is  there  anything  in  these  tables  which  shows  how 
many  summonses  were  granted  which  were  not  sei-ved  ? 
—There  were  799  summonses  granted ;  and  I  may  tell 
you,  all  applications  were  granted  in  the  3-year  table ; 
they  were  not  refused  ;  no  application  was  refused. 

9183.  None  were  refused  ? — None  were  refused. 

9184.  Might  I  ask,  are  you  quite  clear  about  that  ? 
—Tes. 

9185.  Because  we  are  told  elsewhere  that  the  magis- 
trates frequently,  when  an  application  for  a  summons 
is  made,  consider  it  and  say,  "  This  is  not  worth  while, 
"  and  I  will  not  aUow  it  "  ?— Well,  that  advice  is 
probably  given,  and  it  wUl  show  on  my  figures  Take 
1909— that  304  never  put  in  an  appearance  after  the 
summons  was  granted. 

9186  No,  that  is  not  the  point  at  present.  I  wiU 
come  to  that.  Ton  have  got  here  Table  1— Number 
of  Applications  ? — Tes. 

9187.  Well,  take  1907—799  ?— Tes. 

9188.  If  the  tables  are  right,  the  number  of  sum- 
monses granted  is  exactly  the  same  ?— Certainly. 


9189.  That  is  to  say  that  the  magistrate  granted 
the  summons  every  time  it  was  applied  for  ? — Tes. 

9190.  Do  you  think  that  is  really  right  ?— Tes ;  I 
have  got  all  this  from  the  books  there ;  it  is  from  the 
court  records. 

9191.  Do  you  think  they  only  put  down  in  the 
records  the  number  of  applications  where  the  summons 
is  granted  ? — It  sti-uck  me,  but  I  sent  for  the  inspector 
who  is  in  charge  of  the  books,  and  he  said  this  was  so. 

9192.  It  strikes  me  as  being  a  little  odd,  after  the 
evidence  we  have  had,  that  the  magistrates  frequently 
persuade  the  persons  that  they  should  not  have  their 
summonses.  However,  can  you  tell  me,  assuming 
799  were  granted,  is  there  anything  that  would  show  in 
your  tables  how  many  of  those  were  not  served  ? — No. 

9193.  The  number  of  summonses  heai'd  was  452  ? 
—Tes. 

9194.  Can  you  teU  us  what  has  become  of  the 
difference  between  those  granted  and  those  heard  ? — I 
assume  they  got  together  before  the  hearing.  There 
is  only  two  or  three  days  between  the  granting  of  the 
summons  and  the  hearing,  and  in  1909  304  did  not  put 
in  an  appearance  at  the  hearing,  and  I  assume  in  the 
meantime  they  got  together  again. 

9195.  May  it  not  mean  that  in  many  of  those  cases 
the  summonses  were  never  served — where  for  instance 
the  people  had  absconded  ? — That  may  be  so,  but  in  a 
very  small  percentage. 

9196.  Are  the  summonses  served  by  the  police  ? — 
Tes. 

9197.  Is  there  no  return  showing  how  many  were 
served  ? — No,  not  in  this. 

9198.  All  this  shows  is  what  were  granted  and  what 
were  heard,  but  it  does  not  tell  us  how  the  difference  is 
accounted  for  ? — No. 

{The  following  are  the  tables  referred  to  and  handed 
in  by  the  witness.) 

1.  Number  of  applications  for  summonses  for  main- 
tenance and  separation  orders  during  each  of  the  three 
years  ended  the  31st  December  1909  : — 

Tear.  Number. 

1907  -  -  -  -     799 

1908  -  -  -  -     801 

1909  -  -  -  -     787 

2.  Number  of  summonses  gi-anted  : — 

Tear.  Number. 

1907  -  -  -  -     799 

1908  -  -  -  -     801 

1909  -  -  -  -     787 

3.  Number  of  summonses  heard  by  justices : — 
Tear.  Number. 

1907  -  -  -  -     452 

1908  -  -  -  -     471 

1909  -  -  -  -     483 

4.  Number  of  (a)  maintenance  and  separation,  and 
(6)  separation  orders  made  : — 

Number.  Tear.  Number. 

(a)  319  -  1907  -  (6)      2 

342  -  1908  -  10 

339  -  1909  -  14 

5.  Number  of  maintenance  orders  not  taken  out 
after  being  granted  : — 

Tear.  Number. 

1907  -  -  -  -       21 

J908  -  -  -  -       24 

1909  -  -  -  -       27 

6.  Number  of  cases  where  separation  orders  have 
been  granted  and  husband  and  wife  are  living  together 
again : — 

Tear.  Number. 

1907  -  -  -  -       49 

1908  -  -  -  -       68 

1909  -  -  -  -       66 

7.  Number  of  women,  where  separation  orders  have 
been  granted,  known  to  be  either  before  or  since 
cohabiting  with  other  men  : — 

Tear.  Number. 

1907  ....         7 

1908  -  ...         6 

1909  -  '  .  .         6 
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8.  Nmnber  of  men,  where  separation  orders  liave 
been  granted,  known  either  before  or  since  to  be 
cohabiting  with  other  women  : — 

Tear.  Number. 

1907  -            -  -  -       12 

1908  -            -  -  -       10 

1909  -            -  -  -       21 

9.  Number  of  orders  cancelled  on  ground  of  adultery 
of  wife  : — 

Tear.  Number. 

1907  ....         6 

1908  ....         6 

1909  ....         2 

9199.  Then  on  the  next  page  of  yoxu*  proof,  is  there 
an  analysis  of  the  previous  retiu-ns  ? — Tes,  the  orders 
actually  granted,  my  Lord. 

9200.  We  might  take  1909—353.  Where  is  that 
figure  in  the  previous  table  ? — Number  4 ;  339  main- 
tenance and  sepai-ation  orders  and  14  for  separation 
orders  only. 

9201.  That  is  where  the  363  come  from? — Tes. 

9202.  Then,  just  to  run  that  table  down,  353  orders 
were  made  ? — Tes. 

9203.  Of  which  27  were  not  taken  out  ? — Tes. 

9204.  What  is  the  meaning  of  "  Number  in  which 
there  is  no  trace  of  subsequent  history — 189  "  ? — There 
is  no  trace  of  the  parties  at  all ;  the  police  cannot  trace 
them ;  they  have  had  special  men,  but  cannot  trace 
them  anywhere. 

9205.  Then  in  66  they  have  come  together  again  ? 
—Tes. 

9206.  Then  38  defendants  paid  in  fuH,  and  25  had 
paid  nothing  ? — Tes. 

9207.  In  26  he  pays  irregularly? — Tes. 

{The  following  is  the  analytical  table  referred  to 
handed  in  by  the  witness.) 

Rettjun  and  Analysis  of  Maintenance  Okdees 
ISSUED  in  Manohestbe  in  1907,  1908,  and  1909. 


1907. 

1908. 

1909. 

Total  orders  issued 

321 

352 

353 

Number  of  orders  not  taken  out 

21 

24 

27 

Number  in   which  no   trace   of 

subsequent  history 

179 

170 

139 

Number  in  which  living  together 

again  .... 

49 

58 

66 

Number  in   which  one  or  both 

parties  are  dead 

6 

7 

3 

Number    in     which     defendant 

paying  order  in  full    - 

12 

19 

38 

Number     in    which     defendant 

paying  nothing 

16 

35 

25 

Number     in    which     defendant 

paying  nothing  and  living  in 

adultery 

12 

6 

12 

Number     in    which     defendant 

paying  in   full   and  living  in 

adultery 

— 

4 

4 

Number     in    which     defendant 

paying     nothing     and     com- 

plainant living  in  adultery     - 

7 

6 

6 

Number     in    which     defendant 

paying  uTegularly 

14 

17 

26 

Number     in    which     defendant 

paying  m-egularly  and  living 

in  adultery 

— 

— 

5 

Number  in   which   orders   can- 

ceiled  on  account  of  adultery 

of  complainant 

5 

6 

2 

321 

352 

353 

An  examination  of  these  figures  shows  that  of  the 
787  persons  who  were  granted  summonses  for  mainte- 
nance and  separation  orders  in  1909,  304  did  not  put  in 


an  appearance  upon  the  date  fixed  for  the  hearing  of 
the  summons,  the  assumption  in  those  cases  bemg  that 
the  differences  were  made  up  before  the  date  of  the 
hearing  of  the  summonses ;  consequently  only  483  cases 
were  heard  before  the  Justices.  Out  of  the  483  cases 
heard  130  were  dismissed,  leaving  353  where  mainte- 
nance and  separation  orders  were  granted.  Of  this 
number,  in  27  cases  the  complainants  failed  to  take  out 
the  separation  orders  granted,  thus  leaving  326  orders 
actually  taken  out.  On  inquiry  at  the  addresses  given 
and  at  other  places  139  could  not  be  traced,  and  in 
66  cases  where  orders  had  been  granted  the  man  and 
wife  were  found  to  be  living  together  again,  thus 
leaving  only  121,  which  are  accounted  for  as  shown  in 
the  foregoing  table. 

9208.  That  table  explains  itself.  I  only  want  to 
draw  attention  to  those  points.  Then  you  say  an 
examination  of  these  figures  shows  that  787  were 
granted  summonses  for  maintenance  and  separation 
orders  in  1909.  That  is  the  figures  taken  from  the 
top  of  page  2  ? — Tes,  my  Lord. 

9209.  Three  hundred  and  four  did  not  put  in  an 
appearance  on  the  day  fixed,  the  assumption  being  that 
the  differences  were  made  up.  Is  that  a  correct 
assumption?  May  it  not  be  that  they  were  never 
served? — I  think  it  is  a  very  con-ect  assumption. 
Certainly  we  should  have  heard  more  of  the  parties  if 
they  had  not  been  made  up.  We  have  had  no  further 
complaints  or  anything  from  the  persons  concerned. 

9210.  Perhaps  you  could  give  us  this  further  infor- 
mation, if  I  might  ask  you  to  supply  it.  Can  you  show 
what  number  of  summonses  in  1909  were  not  seiTed  ? 
— Oh,  yes,  I  can  give  you  that. 

9211.  Well,  wiU  you  let  us  have  that  sent  up  ?— Tes. 

9212.  Then  you  say  consequently  only  483  cases 
were  heard  ? — Tes. 

9213.  And  130  were  dismissed  ? — Tes. 

9214.  Then  that  leaves  the  figure  353.  which  we 
have  already  had.  I  do  not  think  I  need  read  the  next 
part  because  it  is  shown  on  the  tables  ? — Tes.  I  can 
give  you  the  figures  for  the  other  two  years.  I  have 
not  printed  them  in  detail. 

9215.  Which  years  ?— 1907  and  1908. 

9216.  I  think  they  aU  appear  on  the  tables  ?— No, 
not  the  details  in  the  bottom  paragraph  of  page  3. 

9217.  For  the  other  two  years  ? — Tes. 

9218.  If  you  please,  then  ?— In  1907  there  were  799 
who  were  granted  summonses  :  847  did  not  put  in  an 
appearance  upon  the  date  fixed  for  the  hearing,  and 
only  452  cases  were  heard  by  the  justices.  Out  of  452 
m  1907,  131  were  dismissed,  leaving  321  where  the 
mamtenance  order  was  gi-amted.  Of  the  321,  21  persons 
did  not  take  out  the  orders,  leaving  300  orders  actually 
taken  out ;  and  the  figures  for  1908  are  801,  330,  471, 
119,  852,  24,  328  respectively. 

9219.  The  rest  of  it  the  tables  show,  except  the 
point  I  want  ? — Tes. 

9220.  Then  could  you  give  us  the  number  of  sum- 
monses granted  but  not  served  for  those  three  years  ? 

Tes  ;  and  I  understand  also  where  maintenance  orders 
were  gi-anted  only,  you  want. 

9221.  If  you  please— in  each  of  the  three  years  ?— 

9222.  Tou,  I  think,  consider  that  the  present  juris- 
diction of  the  magistrates  is  sufficient  ? — I  do. 

9223.  And  you  do  not  think  it  desirable  to  extend 
that  jurisdiction  to  other  courts  ?— I  do  not. 

9224.  I  should  like  to  ask  you,  as  a  matter  of  your 
experience,  would  you  think  it  desirable  that  the 
magistrates  should  be  required  to  make  the  ordere  for 
sepa,ration  hmited  in  time  in  the  first  instance  ?— Tes, 
1  think  that  would  be  beneficial.  Of  course,  in  practice 
now  they  make  the  orders,  but  they  try  aU  they 
possibly  can  to  get  the  people  together,  and  they  do 
frequently. 

9235.  Do  you  think  it  would  tend  in  that  direction 
it  the  order  were  limited  .P— Tes,  there  would  be  no 
objection,  and  I  think  it  might  help  if  it  was  limited  in 
the  first  mstance. 

9226.  What  length  of  time  do  you  think  would  be 
right  ?— I  think  if  you  limit  it,  it  should  be  a  short 
limit,  so  that  they  could  be  got  together  early. 
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9227.  It  is  suggested  that  if  a  six  months'  limit  is 
put  it  might  keep  them  at  arms'  length  for  that  six 
months  ? — I  think  six  months  is  rather  a  long  time  ;  if 
you  are  going  to  get  them  together,  the  sooner  the 
better. 

9228.  Thi-ee  months,  perhaps  ? — I  think  three  months 
would  be  long  enough. 

9229.  Would  you  add  the  right  to  restore  the 
summons  then  if  necessary  ? — I  think  the  magistrate 
should  have  power  to  extend  the  time  without  a  fresh 
summons. 

9230.  On  application  P — Yes. 

9231.  Would  you  tell  me  whether  in  Manchester 
the  order  is  made  for  payment  to  the  court  or  to  the 
party  ? — To  the  party. 

9232.  Would  you  suggest  any  change  there? — 
Well,  of  coui-se,  I  do  think  iu  cases  (it  is  very  un- 
pleasant to  receive  monies)  if  that  part  of  the  Act  was 
carried  out,  the  magistrates  have  power  to  order  the 
payment  to  an  oificer  of  the  court.  They  have  that 
power  now,  but  it  is  not  exercised  to  any  extent. 

9233.  They  have  not  that  power  in  affiliation 
cases,  have  they  ? — No,  1  am  speaking  now  of 

9234.  But  would  you  suggest  that  that  power 
should  be  given  in  affiliation  cases  ? — I  do,  because  we 
all  know  when  they  get  together  it  leads  to  abuse. 

9235.  I  have  a  letter  on  that  subject  this  morning. 
Tou  think  that  would  be  a  useful  remedy  ? — I  do. 

9236.  Tou  have  already  said  yon  think  the  jurisdic- 
tion is  sufficient,  and  you  think  the  Act  of  1895  raeets 
the  requirements  of  the  class  of  persons  with  whom  it 
was  intended  to  deal  ? — I  do,  my  Lord. 

9237.  Ifow  1  turn  to  another  point.  Do  you 
consider  it  would  be  desirable  to  establish  any  local 
coui-t,  or  assize  court,  or  a  judge  coming  down  from 
London  to  take  cases  of  divorce  in  which  persons  could 
not  afford  to  come  to  London  ? — I  do  not  know ;  I 
think  it  would  be  a  mistake. 

9238.  Would  you  give  the  reasons  you  have  for 
that  ? — Well,  I  do  not  think  facilities  for  divorce  should 
be  extended  in  any  way.  I  think  there  are  qtiite  ample 
facilities,  with  the  exception  that  I  have  put  on  page  5 — 
the  fourth  pai-agraph  :  "  If  it  were  considered  necessary 
"  or  desirable  to  make  some  change  to  enable  poor 
'■  persons  to  obtain  divorce,  it  cotild  best  be  accom- 
"  plished  by  authorising  some  public  authority  to  make 
"  inquiries  into  the  ch-cumstances  and  genuineness  of 
"  the  application  and  report  to  the  divorce  court,  who 
"  could  then  in  their  discretion  provide  the  necessary 
"  means  to  enable  the  persons  concerned  to  come  before 
"  the  court.  I  am  of  opinion  that  it  would  be  very 
"  undesirable  to  have  two  classes  of  courts,  as  poorer 
"  persons  woiild  resent  having  to  take  their  grievances 
"  before  an  inferior  court,  whilst  other  persons  would 
"  appeal  for  redress  to  a  higher  court." 

9239.  You  say  the  court  shall  provide  the  expense  ? 
—Yes. 

9240.  How  do  you  suggest  that  should  be  raised ;  the 
court  has  no  funds  at  aU  ? — No,  but  anyone  dealing 
with  criminal  matters  knows  that  persons  are  assisted 
now  in  criminal  matters.  If  a  person  steals  a  loaf,  or 
anything  of  that  kind,  the  law  is  put  in  motion,  and 
sometimes  it  may  take  lOL  or  30Z.  to  prosecute  that 
person  right  through,  and  surely  if  it  was  thought  a 
hardship  in  cases  of  immortality,  the  Crown  could 
extend  some  assistance  to  poor  persons. 

9241.  You  would  be  in  favour  of  the  national 
funds  being  used  sufficiently  to  provide  means  to  carry 
the  case  through? — For  poor  persons,  but  only  on 
proper  iaquiries.  I  do  not  say  that  the  police  should 
be  the  persons  to  make  the  inquiries ;  that  would  be 
for  the  Crown  to  decide  who  should  make  inquiries. 
But  my  suggestion  is  that  any  person  not  able  to  pay 
who  wanted  a  divorce  should  send  up  their  evidence  to 
London,  or  wherever  the  court  was ;  those  papers 
would  be  sent  down  to  the  police  authority,  or  any 
authority  that  would  make  the  inquiries,  and  then 
report  should  be  made  after  proper  inquiry  as  to 
whether  that  was  a  case  for  assistance,  I  thmk  they 
ought  to  have  it. 

9242.  I  said  the  national  funds ;  do  you  mean  out 
of  the  rates  P— Yes. 


9243.  Now,  I  should  like  to  ask  you,  as  you  ha.ve 
stated  this  paragraph,  on  what  grounds  you  think  the 
poorer  people  would  resent  taking  their  grievances 
before  another  court  ? — In  the  provinces  we  hear  a  lot 
about  one  law  for  the  rich  and  another  for  the  poor, 
and  if  there  were  two  courts,  that  would  be  practically 
confirming  that  feeling  in  the  coimtry. 

9244.  Well,  the  poor  people  ia  a  large  number  of 
cases  take  their  cases  for  workmen's  compensation 
before  the  county  court ;  they  do  not  resent  that  ? — 
Well,  the  county  courts  are  not  a  popular  institution 
in  the  provinces  by  any  means.  I  do  not  say  law  is 
not  properly  administered  there  ;  I  have  nothing  against 
them,  but  it  is  not  a  popular  court. 

9245.  But  why  do  you  say  they  woxild  resent  going 
to  the  county  court  for  workmen's  compensation,  which 
they  do  not  resent.  Poor  people  go  to  the  county 
court  for  everything  practically  except  divorce  cases. 
Why  do  you  say  they  would  resent  going  to  those 
courts  ? — Well,  that  is  my  opinion. 

9246.  I  quite  maderstand,  but  I  should  like  to  know 
the  grounds  of  it  ? — WeU,  the  county  court,  whether 
it  is  right  or  not,  is  looked  upon  practically  as  a  debtors' 
court. 

9247.  May  I  suggest  it  is  not  looked  upon  in  that 
light  for  compensation  cases,  which  is  almost  the 
largest  class  of  work  done  ? — Well,  I  do  not  think  it 
is  a  proper  court  for  divorce  cases. 

9248.  Perhaps  we  had  better  go  back  to  page  4.  I 
note  that  the  procedure  in  the  "  summary  jurisdiction 
"  is  cheap,  simple,  and  expeditious,  and  is  fairly  well 
"  understood  "  ? — Yes. 

9249.  That  is  quite  clear ;  "  and  the  magistrates 
"  hear  the  cases  properly  with  good  local  knowledge  "  ? 
—Yes. 

9250.  Then  the  next  part  of  your  proof  is  dealing 
with  what  leads  to  the  coming  for  separation  and 
maintenance  orders,  as  I  understand.  Chiefly,  you 
say,  assault,  drunkenness,  or  desertion.  Those  are  the 
main  causes  ? — Yes. 

9251.  Of  those  cases,  is  thei-e  any  proportion  coming 
within  your  knowledge  in  which  divorce  would  be  a 
proper  method  of  redress  ? — No.  I  may  say  during 
the  whole  of  these  inquiries  there  has  been  only  six 
cases  where  men  who  have  made  the  inquiries  have 
been  told  the  parties  would  like  a  divorce.  The  whole 
of  the  inquiries  extending  over  these  thi*ee  years — 
only  six  where  they  said  they  wanted  a  divorce. 

9252.  You  mean  stated  in  court  P — No, '  stated  to 
the  officeirs. 

9253.  And  your  proposal  for  dealing  with  those  six 
cases  would  be  to  provide  means  for  their  coming  to 
the  London  court  ? — Yes. 

9254.  {Sir  Lewis  Dibdin.)  Six  cases  out  of  how  many 
cases.     Is  that  321  plus  352  plus  353  P— Yes. 

9255.  ( Chairman.)  You  find  the  standard  of  morality 
among  the  poorer  respectable  class  is  as  good  as  in 
other  classes  ? — Yes. 

9256.  Are  you  dealing  only  with  the  class  of  cases 
that  actually  get  before  the  magistrates  ? — Yes. 

9257.  You  think  that  mai-riage  is  now  entered  into 
among  those  people  with  the  knowledge  that  it  is 
indissoluble  except  for  grave  and  material  reasons,  and 
therefore  maintains  a  good  moral  tone  ? — I  do.  I  think 
the  respectable  working  classes  are  quite  alive  to  the 
seriousness  of  marriage. 

9258.  Would  you  be  averse  to  giving  any  extension 
to  those  reasons,  provided  they  are  grave  and  serious  ? 
— Oh,  yes. 

9259.  Take  the  case  of  insanity,  for  instance  P — Well, 
I  state  there,  where  it  is  proved  by  imquestionable 
authority  that  the  insanity  is  peimanent,  then  I  think 
they  ought  to  be  relieved. 

9260.  I  see  we  come  to  that  further  on.  You  are 
generally  in  favour  of  the  view  that  facilities  for  divorce 
might  encourage  laxity  of  marriage  and  weaken  the 
marriage  tie  P — Yes. 

9261.  Do  you  think  it  would  be  so  if  the  divorce 
rules  were  confined  to  grave  and  serious  causes  though 
they  might  be  somewhat  beyond  the  present  causes  P — 
No ;  but  if  you  make  divorce  cheap  there  well  be  more 
people  availing  themselves  of  it. 


380 


ROYAL   COMMISSION    ON    DIVORCE   AND    MATRIMONIAL   CAUSES  : 


18  March  1910.] 


Mr.  R,  Peacock. 


[^Continued. 


9262.  But  would  tliat  be  a  disadvantage  if  they 
require  it  ? — Yes,  it  would. 

9263.  Wliy  ? — Well,  because  you  iind  there  are  in 
practice  a  lot  of  people  who  get  rather  tired  sometimes, 
and  they  do  not  get  on  very  well  together,  and  if  there 
is  an  easy  means  of  getting  separated  they  will  avail 
themselves  of  it. 

9264.  And  you  have  already  stated  there  are  a  few 
cases  only  in  which  you  think  there  has  been  a  demand 
for  divorce  ? — Yes. 

9265.  Do  you  consider  the  cost  at  present  of 
obtaining  a  divorce,  except  in  certain  cases,  leads  to 
unlawful  connections  ? — I  do  not. 

9266.  With  regard  to  changes  of  ground.  Do  you 
express  any  view  with  regard  to  any  improvement  or 
alteration  in  the  grounds  of  divorce  ? — I  do  not. 

9267.  You  do  not  think  it  should  be  granted  for 
mere  desertion  ? — No. 

9268.  Let  me  ask  you  upon  that :  have  you  cases  in 
Manchester  in  which  the  people  are  found  to  have 
disappeared  ? — There  are  a  number  of  cases  where  they 
disappear — a  large  number. 

9269.  That  is  why  I  wanted  to  get  a  return  from 
you  of  those  summonses  which  are  not  served  ? — Yes. 

9270.  What  becomes  of  those  persons,  as  far  as  you 
know  ? — If  a  man  absconds  you  have  to  do  the  best  you 
can  for  the  family  with  some  institution.  If  the  woman 
is  not  able  to  earn  a  living,  or  her  family,  then  some 
institution  has  to  help,  and  if  not  she  applies  to  the 
Poor  Law. 

9271.  Do  you  find  in  Manchester  that  the  husbands 
who  are  proceeded  against  disappear  to  the  Colonies  or 
America  ? — I  do  not  think  they  go  to  the  Colonies  very 
much,  but  they  do  abscond  to  other  towns. 

9272.  And  become  untraceable  ? — Some  of  them  do. 
Of  course  we  have  a  number  we  are  never  able  to  trace. 

9273.  Have  you  any  notion  what  number  that  is  ? — 
No.  I  have  a  hst  of  the  number  of  grants  last  year. 
That  would  not  quite  answer  it. 

9274.  Can  you  give  us  the  number  of  warrants  for 
each  of  the  three  years  ? — Yes,  my  Lord,  the  number 
of  warrants  issued  in  1907,  156  ;  warrants  issued  in 
1908,  212 ;  wan-ants  issued  in  1909,  185.  Number  of 
warrants  executed  in  1907,  116 ;  number  of  warrants 
executed  in  1908,  164  ;  warrants  executed  in  1909,  142. 
That  leaves  43  unexecuted  in  1909  only. 

9275.  How  many  in  the  other  two  years  ? — 154 
executed ;  that  is  58  unexecuted ;  and  40  unexecuted 
in  1907. 

9276.  As  far  as  you  can  gather,  what  has  become  of 
those  40  or  50  per  annum  where  the  wan-ants  have  not 
been  executed  P — They  have  absconded  and  we  have  no 
trace  of  them ;  I  could  not  say  what  has  become  of  them. 

9277.  Would  you  be  against  giving  a  divorce  if 
those  people  are  not  traceable  or  heard  of  for  five  or 
six  years  P — I  should. 

9278.  On  what  groimds  ?— WeU,  I  do  not  think 
because  a  man  absconds  there  should  be  a  divorce 
granted. 

The  following  table  was  referred  to  and  handed  in 
by  the  witness  : — 

City  of  Manchester. 
Warrants  for  Wife's  Maintenance  Arrears. 


Year. 

Number  of 
Warrants 
issued. 

Number  of 
Warrants 

executed. 

Imprisonment. 

3  Months. 

2Mouths. 

1  Month. 

14  Days. 

1907 

156 

116 

7 

16 

34 

1 

1908 

212 

154 

6 

22 

50 

3 

1909 

185 

142 

8 

20 

55 

3 

Of  the  warrants  executed,  18  were  on  those  who 
had  teen  committed  to  prison  more  than  once  during 
the  three  years. 

16th  March  1910. 


9279.  Then  with  regard  to  lunacy,  what  do  you  say 
about  that  i' — I  should  say  if  it  was  permanent,  after  a 
proper  examination,  that  they  should  have  the  power  of 
getting  a  divorce. 

9280.  If  it  was  permanent  ? — Yes. 

9281.  After  it  was  fairly  established  by  proper  lapse 
of  time  and  certificates  ? — Yes. 

9282.  Then  in  the  last  sentence  of  the  paragx-aph  on 
which  I  am  asking  you,  dealing  with  the  relation  of  the 
two  sexes — putting  men  and  women  on  the  same 
footing — is  that  paragraph  directed  to  that  ?  You  say : 
"I  do  not  consider  that  the  present  great  cost  of 
"  obtaining  a  divorce,  except  in  very  special  cases, 
"  leads  to  unlawful  connections  being  formed  amongst 
"  the  working  classes.  As  previously  stated  such 
"  connections  are  regarded  as  a  disgrace,  and  persons 
"  who  enter  into  them  usually  try  to  pass  as  legally 
"  married  in  order  to  avoid  the  disrespect  of  their 
"  neighbours.  I  do  not  agree  that  divorce  should  be 
"  granted  for  mere  desertion,  dninkenness,  or  lunacy, 
"  without  the  lunacy  was  certified  on  unquestionable 
"  authority  to  be  permanent ;  nor  do  I  consider  it 
"  desirable  that  divorce  should  be  granted  for  simple 
"  adultery  if  there  wei-e  no  aggravating  circumstances 
"  or  other  matrimonal  offence."  It  is  so  with  regard 
to  the  wife,  simply  for  adultery  P — Yes. 

9283.  Then  that  applies  to  the  converse  case  ? — 
No. 

9284.  You  do  not  think  they  should  be  equal  ? — I 
do  not  think  a  woman  should  be  allowed  to  get  a  divorce 
for  simple  adultery  without  some  aggravating  circum- 
stance. 

9285.  You  think  the  present  system  of  separation 
orders  works  satisfactorily,  but  you  would  prefer  aU 
cases  to  be  tried  before  a  stipendiary  magisti-ate  ? — 
I  do. 

9286.  Why  is  that  ? — WeU,  the  stipendiary  magis- 
trate is  a  man  well  trained  in  the  law,  and  you  get  a 
more  consistent  policy  where  you  have  got  a  stipendiary 
magistrate. 

9287.  Then  I  think  your  return  shows  a  number  of 
cases  in  which  the  parties  have  resumed  hfe  together 
again  ? — Yes. 

9288.  The  last  point  I  want  to  ask  you  about  is 
with  regard  to  the  publication  of  divorce  reports,  or 
matrimonial  cases  of  any  kind  ?- — 1  think  they  ought  to 
be  published  with  the  reservation  I  have  put  in  my  last 
paragraph  :  "  I  consider  it  very  luidesirable  that  details 
"  should  be  published  in  the  press  of  divorce  and 
"  matrimonal  causes.  Newspapers  are  now  read 
"  by  everyone,  including  children  and  young  persons, 
"  and  the  effect  upon  them  must  be  very  injurious.  At 
"  the  same  time  the  fact  of  publicity  has  a  deterrent 
"  effect  upon  people  belonging  to  a  respectable  class, 
"  and  the  association  as  an  interested  guilty  party 
"  in  a  divorce  case  is  regarded  properly  as  a  dis- 
"  grace.  The  deterrent  effect  could  be  maintained 
"  hy  the  publication  of  an  ofiicial  list  of  judgments, 
"  orders,  &c." 

9289.  You,  as  chief  constable,  have  a  pretty  good 
idea  of  the  state  of  things  in  the  great  city  of  Man- 
chester P — Yes. 

9290.  What  is  the  ground  on  which  you  have  f  oi-med 
the  opinion,  then,  that  the  particulars  of  these  cases 
ought  not  to  be  published  P — I  think,  i£  your  Lordship 
were  to  read  the  Sunday  papers  in  Manchester, 
you  would  come  to  the  opinion  that  it  was  not  a 
desirable  thing  to  have  these  things  published  week 
after  week. 

9291.  They  are  published  to  a  great  extent  ?— They 
are,  and  they  go  as  near  the  line  as  it  is  possible  to  do 
in  publishing  a  newspaper. 

9292.  More  especially  in  the  Sunday  papers?— 
Yes. 

9293.  And  you  regard  that,  from  what  you  say, 
as  very  bad  reading  for  the  public? — It  is  very 
bad  reading,  and  it  has  a  very  bad  effect  on  the 
community. 

9294.  Have  you  any  practical  experience  from  which 
you  can  say  you  have  noticed  those  bad  effects  ? — Only 
through  cases  that  come  up.  I  have  no  particular  case, 
only  what  is  reported  to  me  as  chief  constable,  that  it 
has    a   bad    effect;  not   only  cases  of  this  class,   but 
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publication  of  crime ;  we  frequently  have  cases  of  that 
kind. 

9295.  You  think  it  has  a  bad  effect  on  the  public  ? 
—Yes. 

9296.  Especially  the  young  people  ? — Yes. 
( Chairman.)  I  think  that  is  all. 

(Witness.)  I  should  just  like  to  say  on  that  point, 
we  have  communicated  with  all  the  chief  constables  in 
England  and  Wales,  and  they  are  unanimous  on  that 
point,  that  reports  of  divorce  proceedings  ought  to  be 
prohibited. 

9297.  {Chairman.)  That  is  highly  important.  Per- 
tiaps  you  will  supplement  that  statement  by  telling  me 
how  many  there  are  ? — I  have  98  chief  constables  in  the 
association,  and,  with  one  exception,  they  are  all  in 
favoui-  of  prohibition  of  publication. 

9298.  Are  they  all  towns  ? — They  are  aU  cities 
and  boroughs.  It  does  not  embrace  the  county 
authority. 

(Chairman.)  Well,  that  is  very  strong  and  very 
important  evidence,  and  I  thank  you  for  it. 

9299.  (Mr.  Brierley.)  Just  one  question  about  your 
table  on  page  1,  with  regard  to  the  number  of  applica- 
tions for  summonses  for  maintenance  and  separation. 
Is  any  record  whatever  kept  of  the  applications  made 
for  these  summonses  ? — -Yes,  I  have  got  these  from  the 
inspector. 

9300.  But  just  pardon  me.  There  is  a  record  made 
of  the  summonses  granted,  of  coiu-se  ? — Yes. 

9301.  But  is  there  any  record  whatever  kept  of  the 
number  of  applications  made  for  summonses  ? — WeU, 
of  course,  I  cannot  say  exactly. 

9302.  No.  1  and  No.  2  exactly  con-espond  ? — Yes. 

9303.  I  suggest  to  you,  that  the  reason  of  that  is 
that  no  record  whatever  is  kept  of  the  number  of 
applications  made  ? — I  cannot  say.  I  have  got  these 
from  the  book 

9304.  I  suggest  to  you,  applications  are  made  prac- 
tically every  day  in  the  year,  of  which  no  record  is 
kept  unless  the  application  is  granted  ? — Yes,  well,  of 
course. 

9305.  That,  I  think,  accounts  for  No.  1  and  No.  2 
exactly  coiTesponding  ? — Yes. 

9306.  A  woman  comes  and  makes  an  apphcation, 
and  if  it  is  refused  no  record  whatever  is  kept  of  the 
matter  ? — No. 

9307.  If  the  summons  is  granted  i — My  answer  to 
that  is  this,  that  we  only  take  it  from  the  record. 
If  there  is  no  record,  then,  of  course,  I  do  not 
know. 

9308.  With  regard  to  maintenance  and  separation : 
does  the  return  distinguish  at  aU  between  the  cases  in 
which  maintenance  only  is  granted,  and  those  in  which 
maintenance  and  separation  are  granted  ? — Yes,  the 
materials    supplied   are   exactly 

9309.  But  is  there  any  distinction  in  the  returns 
between  cases  in  which  maintenance  only  is  granted 
and  cases  in  which  both  are  granted  ?  I  mean  the 
returns  made  to  you  ? — Yes,  I  have  had  cases  where 
the  order  has  been  made. 

9310.  There  is  just  one  thing  about  the  practice  at 
Manchester  in  the  police  court  that  I  should  like 
to  ask  you.  Is  it  not  a  fact  that  these  cases  as  a 
general  rule  are  heard  by  the  city  justices  ?— A  good 
many. 

9311.  And  in  very  few  instances  indeed  by  the 
stipendiary  magistrate  ?— Yes ;  of  course  they  are 
divided  I  do  not  mean  equally  divided. 

9312.  Ai-e  not  these  heard  by  the  city  justices  ? — 
WeU,  a  good  many  are.  Of  course  I  know  the  majority 
are  heard  by  them. 

9313.  Nearly  aU?— Yes. 

9314.  Then  you  say  in  your  proof  that  you  think  the 
working  classes  would  resent  having  to  take  their 
grievances  before  an  inferior  coui-t.  That  is  an  opinion 
formed  from  your  wide  experience  of  the  poorer  classes  ? 
—Yes. 

9316.  Have  you  had  any  expression  of  opinion  from 
any  body  of  workmen? — No,  I  have  not  had  any 
expression  from  them  beyond  this,  it  is  hearsay 
evidence ;  I  was  told  by  a  solicitor  of  the  Poor  Law 


Department     that    they    had    had    two   meetings    of 

working-men 

(Mr.  Brierley.)  I  believe  we  shall  have  him. 

9316.  (Sir  Lewis  Dibdin.)  Well,  just  finish? — And 
that  they  had  expressed  a  decided  objection  to  having 
to  go  to  local  courts. 

(Chairman.)  Who  is  it  made  that  statement  ? 
(Mr.  Brierley.)  That  is  Mr.  Wrigley. 
(Tlie  Witness.)  Mr.  Oppenheim  made  the  statement 
to  me — a  solicitor  in  Manchester. 

9317.  (Mr.  Brierley.)  Mr.  Wrigley  is  the  secretary 
of  that  society  ? —  Yes. 

(Chair'man.)  He  is  coming  as  a  witness. 

9318.  (Mr.  Brierley.)  I  only  wanted  to  know  whether 
since  this  Commission  was  appointed,  or  before,  you 
had  had  any  expression  of  opinion  at  aU  from  the 
working  classes  brought  before  you  ? — No,  I  have 
not. 

9319.  (Sir  Lewis  Bibdin.)  You  said  you  are  the 
president  of  the  Chief  Constables'  Association.  You 
are  sent  here  to  give  evidence  on  their  behalf,  as  well 
as  on  your  own  ? — No.  We  were  asked  to  give 
evidence  on  behaK  of  this  Chief  Constables'  Associa- 
tion, and  we  are  representing  the  association  here,  but 
we  have  had  no  meeting  of  the  association. 

9320.  Are  you  able  to  tell  us  at  all  how  far  your  views 
that  you  put  before  us  now  are  sharped  by  other  members 
of  the  association  ? — They  are  shared  entirely  by  the 
members  of  the  committee  of  the  association,  and  the 
points  I  have  mentioned  are  shared  by  the  association 
as  a  whole — the  four  points  I  have  mentioned. 

9321.  (Chairman.)  Which  four  ? — About  the  appli- 
cations for  separation  orders.  There  is  only  one  that 
suggests  that  applications  are  made  principally  on  the 
ground  of  adultery — all  the  others  are  agreed  that 
appUcations  principally  are  made  on  the  ^-otind  of 
cruelty,  and  other  causes  apart  from  adultery.  Then 
they  are  all  agreed  that  the  publication  of  divorce  pro- 
ceedings should  be  suppressed. 

9322  (Sir  Lewis  Dibdin.)  That  is  two.  What  are 
the  other  two? — Then  they  are  agreed  that  the 
county  court  is  not  a  proper  court  for  the  trial  of 
divorce  cases. 

9323.  And  the  fom'th  ? — And  the  foui-th  is  that  the 
pi'esent  system  of  trying  separation  and  maintenance 
orders  is  in  every  way  satisfactory. 

9324.  (Chairman.)  Might  I  put  one  question.  I 
have  a  reason  for  asking  it  from  some  other  proofs  we 
are  having.  Are  you  assured  they  are  agreed  about 
the  coiinty  court  question  ?  The  reason  is  we  have 
some  different  views  that  are  coming 

9325.  (Sir  Lewis  Dibdin.)  I  think  you  said  the 
committee  were  unanimous  ? — Yes  ;  and  the  associa- 
tion as  a  majority  are  agreed  on  the  four  points  1  have 
mentioned. 

9326.  The  majority  of  the  association  and  the  whole 
of  the  committee  ? — Yes. 

9327.  Now  I  wanted  to  ask  you  a  question  about 
your  objection  to  the  county  courts.  I  think  you  put 
it  in  this  way,  that  you  are  of  opinion  that  the  poor 
would  resent  having  to  take  their  grievances  before  an 
inferior  court  while  other  persons  would  apply  for 
redress  to  a  higher  court  ? — Yes. 

9328.  That  is  your  point  ?— Yes. 

9329.  You  were  asked  something  about  workmen's 
compensation  cases.  Is  it  not  the  fact  that  in  work- 
men's compensation  everybody  has  to  go  to  the  county 
court  ? — Yes. 

9330.  So  that  the  point  of  there  beiag  one  law  for 
the  poor  and  another  for  the  rich  does  not  apply  in 
workmen's  compensation,  does  it  ? — No,  it  does  not. 

9331.  But  it  would  apply  in  divorce  if  jurisdiction 
were  extended  so  that  the  poor  could  go  to  the  county 
coui-t  for  divorce,  but  the  rich  would  go  to  London  to 
the  high  court  ? — Yes. 

9332.  Would  not  that  be  an  entirely  new  departure 
in  this  sense  ?  Is  there  any  jurisdiction  at  all,  or  any 
matter  at  all  in  England  at  present  where  there  is  one 
court  provided  for  poor  people  and  another  court  pro- 
vided in  the  same  matter  for  rich  people  ? — I  do  not 
know  of  any  exception,  except  that  they  can  go  to  a 
higher  court  for  damages  ;  they  can  only  claim  damages 
in  the  county  court  up  to  a  certain  amount. 
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9333.  Let  me  make  my  point  clear.  If  a  man  has 
got  a  small  sTim  in  dispute  he  goes  to  a  county  coui-t  ? 
—Yes. 

9334.  Whether  that  man  is  a  rich  man  or  a  poor 
man  he  goes  to  the  county  court  P — Tes  ;  the  com-t  is 
just  the  same,  but  there  are  exceptions  as  to  the 
amount. 

9335.  That  depends  on  the  amount  of  his  claim  ^ 
—Tes. 

9336.  Not  upon  the  amount  of  his  riches  or  poverty  ? 
—No. 

9337.  And  I  suppose  a  marriage  is  just  as  important, 
whether  it  be  the  marriage  of  rich  people  or  the  mar- 
riage of  poor  people  ? — Certainly. 

9338.  {Mrs.  Tennant.)  Yon  said  to  the  Chairman 
you  would  not  grant  divorce  for  five  or  six  years' 
desertion.  Is  there  any  period  of  desertion  after  which 
you  would  grant  divorce  ? — No ;  not  without  it  was 
almost  proved  beyond  a  doubt  that  the  husband  was  not 
living. 

9339.  Not  Uving  ?— Yes. 

9340.  Tou  distinguish  between  desertion  and 
lunacy  P — Yes. 

9341.  The  desertion  cannot  in  any  way  be  said  to 
be  a  visitation  of  God,  but  the  lunacy  might  P — 
Certainly. 

9342.  Yet  you  would  grant  divorce  for  lunacy, 
though  you  would  not  for  desertion  so  long  as  the 
husband  or  wife  is  alive  ? — No.  I  say  there  woidd 
have  to  be  unquestionable  authority  that  the  lunacy 
was  permanent. 

9343.  But  the  lunatic  is  still  alive  ? — Yes. 

9344.  But  so  long  as  the  deserter  is  aUve  you  would 
not  grant  divorce  P — No. 

9345.  Then  on  what  ground  do  you  distinguish 
between  lunacy  and  desertion  P — You  have  a  great 
distinction,  1  think.  You  have  it  that  the  lunacy  is 
permanent,  and  that  the  husband  is  not  hkely  to 
recover;  and  in  the  other  case  the  man  who  has 
deserted  his  wife  may  tvum  up  at  any  time. 

9346.  Biit  he  does  constantly  declare  his  intention 
never  to  turn  up  again  P — No,  but  he  may  come 
along. 

9347.  Even  though  he  of  his  own  free  act  declare 
his  intention  never  to  return,  as  husbands  do,  from  the 
Colonies,  yet  you  would  not  grant  his  wife  a  divorce 
though  you  would  grant  a  divorce  for  lunacy? — 
Yes,  because  you  have  ample  evidence  there  that 
there  is  no  possibility  of  the  husband  returning — in 
lunacy. 

9348.  Is  the  evidence  always  ample  in  a  case  of 
lunacy  ? — Well,  I  put  it  on  those  grounds — that  you 
must  have  undeniable  authority  that  the  lunacy  is 
permanent.  I  put  it  as  strongly  as  that,  that  you 
must  have  authority  that  this  is  permanent,  and  that 
the  person  is  not  likely  to  recover.  That  is  the  ground 
1  put  it  on. 

9349.  But  you  may  also  have  as  strong  evidence 
that  the  husband  is  not  likely  to  return  P — No,  you 
could  not  have  that  evidence. 

9350.  Not  the  husband's  own  word  P — Say,  if  a 
period  of  15  or  20  years  has  elapsed,  and  if  the  man 
deserted  his  wife,  you  could  not  get  evidence  to  say  he 
is  not  hkely  to  return.  I  do  not  see  how  jou  could 
possibly  get  that  evidence. 

9351.  Not  likely  even  P— No. 

9352.  You  would  exclude  as  hkely  evidence  his 
absence  for  20  years  accompanied  by  his  own  statement 
of  his  intention  not  to  return  ?— No,  1  do  not  see  the 
case  is  on  aU  foui's,  but  that  is  only  my  opinion. 

9353.  I  am  anxious  to  ascertain  why  you  do  not 
grant  divorce  in  a  case  where  a  man  deserts  of  his  own 
free  act,  if  you  would  in  lunacy,  about  which  a  doctor 
can  perhaps  only  say,  "  To  the  best  of  my  beUef 
"  this  man  (or  this  woman)  wiU  not  recover"? — My 
answer  is  that  you  have  got  proof  in  the  one  case 
and  you  have  no  evidence  in  the  other  but  what 
the  man  might  come  back  at  any  time.  That  is  my 
answer. 

9354.  Then  you  say  the  present  system  of  sepai-a- 
tion  orders  works  satisfactorily  ? — Yes. 

9355.  In  your  table  on  page  3  there  is  given  the 
number  of  parties  living  together  agam  as  66,  and  the 


number  in  which  the  defendant  is  paying  the  order 
in  fuU  is  given  as  38  P — Yes. 

9356.  I  suppose  those  can  be  said  to  be  instances 
in  which  it  is  working  satisfactorily,  though  I  should 
be  glad  to  know  whether  in  your  experience  cases  of 
reconciliation  sometimes  end  unsatisfactorily,  in  so  far 
as  the  parties  separate  again  and  then  come  for  a  second 
separation  order  P — Yes,  they  frequently  get  together 
and  then  come  a  second  time. 

9357.  You  cannot  say  that  is  quite  satisfactory, 
if  they  separate  and  come  a  second  time  p — What  I 
mean  by  satisfactory  is  that  it  is  as  satisfactoiy  a 
system  as  it  is  possible  to  inaugurate  ia  the  class  of 
persons  you  are  dealing  with.  One  would  wish  there 
should  be  no  separations,  but  it  is  as  good  as  one  can 
devise. 

9358.  There  is  in  youi-  table  "  139  in  which  there  is 
"  no  trace  of  a  subsequent  history  "  ? — :Yes. 

9359.  Have  you  been  able  to  form  any  conclusion 
as  to  what  does  happen  in  that  number  P — Well,  even 
after  the  separation  orders  are  granted  in  some  of  those 
cases,  though  you  cannot  trace  them,  the  man  and  wife 
will  be  hving  together  again.  They  frequently  come 
together,  and  get  on  what  they  call  new  ground.  They 
are  working  people ;  there  is  nothing  to  keep  them  in 
a  particidar  place,  and  they  go  away  and  start  life 
together  on  new  ground,  and  get  together  in  that 
way. 

9360.  But  on  what  basis  do  you  assume  that  139 
or  any  considerable  portion  have  done  that? — ^I  do 
not  say  a  considerable  proportion  have.  I  say  some 
would. 

9861.  Have  you  any  means  of  getting  at  the 
number  of  those  that  do.'' — No,  only  experience  of 
human  nature  and  knowing  what  does  take  place.  I 
have  no  figui-es.  I  should  not  put  it  down  there  as 
"no  trace"  if  I  had  figures;  but  I  think  you  may 
assume  that  a  number  of  those  139  are  living  together 
in  another  town. 

9362.  I  suppose  some  of  the  numbers  in  the  other 
tables  may  contribute  to  that  number;  for  instance, 
where  the  defen'dant  is  paying  nothing,  and  living  in 
adultery.  Tour  figures  for  1909  appear  to  be  12.  Ton 
have  no  more  reason,  I  suppose,  for  assuming  that  the 
139  is  satisfactory  than  that  it  is  unsatisfactory.' — 
Oh,  no ;  but  of  coru-se  v.'ith  regard  to  the  12  you  speak 
about  we  have  actual  proofs. 

9368.  Those  figures  are  on  a  good  basis  ? — Tes. 

9364.  (Lady  Frances  Balfour.)  Tou  said  these 
separation  orders,  in  the  opinion  of  those  you  repre- 
sent, are  asked  for  on  the  ground  of  desertion  and 
cruelty  ? — Tes,  principally. 

9365.  Not  on  the  ground  of  adultery  P — No. 

9366.  Would  it  be  of  any  use  to  apply  for  them  on 
the  ground  of  adultery  P  Would  they  be  granted  on 
the  ground  of  adultery  alone  ? — No. 

9367.  Because  they  could  not  be  granted  on  that 
ground  P — Tes. 

9368.  Therefore  it  is  no  evidence  that  they  wonld 
not  be  applied  for  if  it  was  granted  on  that  ground  ?— 
I  do  not  know  that. 

9869.  Then  you  would  not  make  it  equal ;  you  would 
grant  divorce  against  a  woman  for  a  single  act  of 
adultery  ? — I  have  not  said  so. 

9370.  But  you  said  you  would  not  make  it  equal  as 
between  men  and  women  ? — I  have  not  said  so  up  to 
now. 

9371.  I  thought  you  said  you  required  an  aggra- 
vating circumstance  ? — No ;  I  said  I  would  not  be  in 
favoui-  of  a  women  getting  a  divorce  for  a  single  act  of 
adultery  or  a  simple  act  of 

9372.  Nor  would  you  be  in  favour  of  a  man  getting 
a  divorce  for  a  single  act  ? — I  would  rather  not  touch 
on  that  at  all.  I  can  give  my  reasons  why  I  should  not 
be  in  favour  of  a  woman. 

9373.  I  quite  understand  you  think  a  woman  should 
not  get  it  for  a  single  act  of  adultery  on  the  part  of 
her  husband  P — Well,  my  reason  is  this.  There  are 
many  times  that  a  man  might  go  astray  (I  do  not 
approve  of  their  going  astray — do  not  misunderstand 
me),  but  talking  as  a  public  official — there  are  a  number 
of  cases  where  a  man  might — we  will  say  accidentally— 
go  with  a  woman,  and  I  do  not  think  a  woman  should 
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on  accoimt  of  that  fact  be  able  to  get  a  divorce  ;  but  if 
there  are  any  aggravating  circumstances — keeping  a 
woman,  or  keeping  two  houses,  or  taking  home  a 
venereal  disease,  or  anything  of  that  kind — I  think  then 
she  should  be  at  liberty  to  get  a  divorce,  because  I 
think  there  is  cruelty  and  a  great  indignity  to  the 
woman. 

9374.  But  you  think  it  would  be  justifiable  for  a 
man  to  be  able  to  get  a  divorce  from  his  wife  for  a 
single  act  on  her  part  ? — I  do  not  think  the  cases  are 
on  all  fo\u's  at  all. 

9375.  In  fact,  you  do  not  think  it  is  an  eqvial  case 
as  between  men  and  women  ? — I  do  not. 

9376.  (The  Archbishop  of  York.)  With  regard  to 
applications  for  separation  orders.  It  is  tme,  of  course, 
that  mere  adultery  would  not  be  a  ground  for  applying 
for  an  order ;  but  would  you  say  from  your  experience 
of  these  cases  that  adultery,  if  it  had  existed,  would 
he  alleged  as  a  circumstance  of  the  unsatisfactory 
mairiage  ? — Tes. 

9377.  But  you  would  say  that  adultery  is  very 
seldom  brought  in  ? — Tes  ;  and  the  number  of  orders 
are  very  few  that  are  cancelled  on  the  ground  of 
adultery. 

9378.  Tes,  I  see  that.  Then  with  regard  to  the 
interesting  point  you  made  that  during  the  .last  six 
years  your  inquiry  officers  had  only  come  across  six 
cases  in  which  separated  persons  said  they  would  like 
a  divorce  ? — ^Tes. 

9379.  Who  conducted  these  inquiries  on  your 
behalf? — Special  officers  in  the  five  divisions  of  the 
Manchester  police. 

9380.  These  were  officers ? — Who  were  specially 

told  off. 

9381.  With  great  experience  ? — Tes. 

9382.  Officers  who  are  accustomed  to  make  state- 
ments deliberately  and  after  full  inquiry .'' — Tes,  that 
is  so. 

9383.  With  regard  to  desertion  in  the  case  where 
a  husband  has  disappeared.  Would  you  say  from  yoxu- 
experience  in  Manchester  that  you  think  there  is  any 
large  number  of  deserted  wives  who  are  driven  to 
immoral  relations  ? — There  are  not.  That  is  not  my 
experience.     They  are  not  driven. 

9384.  With  regard  to  cases  of  prostitution  that 
come  before  you  as  a  chief  constable  :  would  you  say 
any  considerable  number  of  these  were  separated  or 
deserted  wives  ? — No ;  my  experience  of  prostitutes  is 
that  they  are  not  this  class  of  persons  who  apply  for 
separation  orders.  We  do  not  find  prostitutes  come 
from  that  class. 

9385.  Then  it  would  not  be  ti-ue  to  say,  according 
to  your  experience,  that  the  effect  of  either  separation 
orders  or  desertion  was  to  drive  a  large  class  of 
respectable  women  on  the  streets  ? — No ;  I  do  not  say 
there  are  not  isolated  cases  of  that  kind  ;  but  taking  it 
as  a  general  rule,  no. 

9386.  With  regard  to  the  ability  of  such  wives  to 
maintain  themselves  ;  would  you  say  in  a  large  number 
of  instances  parents  or  relations  supported  them  with 
kindness  and  neighbourliness  ? — That  does  happen. 
If  the  husband  deserts  the  vrif  e,  the  friends  or  relations 
try  to  support  as  far  as  possible,  and  as  a  last  resort 
they  have  to  apply  to  the  Poor  Law. 

9387.  But  you  would  say  it  is  an  exaggeration  to  say 
that  because  a  woman  is  deserted  by  her  husband  that 
would  indicate  the  probability  that  she  woTild  establish 
immoral  relations  with  anybody  else  ?^— I  should  say 
so. 

9388.  With  regard  to  your  point  as  to  a  distinction 
as  between  lunacy  and  desertion  as  a  ground  for 
divorce,  about  which  Mrs.  Tennant  was  asking  you. 
Would  you  say  there  is  this  difference :  that  in  the 
case  of  allowing  desertion  to  be  a  ground  for  divorce, 
there  was  considerable  opportunity  for  connivance 
between  the  parties  ? — Oh,  that  is  so. 

9389.  Whereas  in  the  case  of  hmacy  there  would  be 
no  such  opportunity  ? — No. 

9390.  Nobody  would  become  a  lunatic  in  order  to 
escape  from  his  wife  ? — I  should  not  think  so. 

9391.  But  he  might  desert  ? — Tes. 


9392.  About  publication;  have  you  as  chief  con- 
stable any  experience  about  whether  or  not  immoral 
relations  are  entered  into  between  the  sexes  in  the  case 
of  very  young  persons  ?— Tes,  of  coui-se  you  have  that 
in  a  large  centre  very  often. 

9393.  Would  you  say  it  was  increasing  ? — I  should 
not  say  so. 

9394.  But  very  prevalent  ? — Tes. 

9395.  Would  you  say  from  your  experience  you  would 
think  it  possible  that  the  reading  of  all  these  details 
of  sexual  relations  had  a  very  bad  effect  on  the  morals 
of  very  young  persons  P — I  think  there  is  no  getting 
away  from  that  fact  at  aU. 

9396.  One  last  question  on  the  general  point.  Tou 
were  giving  testimony  which,  if  I  may  say  so,  entirely 
bears  out  my  experience  as  to  the  great  stabihty  of  the 
homes  of  the  ordinary  working  folks.  Would  you  say 
that  is  largely  due  to  their  conviction  when  they  marry 
that  it  is  for  better  or  for  worse  ? — My  experience  of  the 
working  class  is,  that  they  do  not  recognise  immorality 
when  they  know  of  it  in  any  shape  or  form.  I  could 
give  you  plenty  of  instances  where  a  working  woman 
is  living  in  adultery  with  a  man,  and  she  is  practically 
drummed  out  of  the  neighbourhood ;  she  is  not  allowed 
to  live  in  the  neighbourhood  ;  they  make  it  too  warm 
for  her. 

9397.  I  want  to  just  make  it  cleax.  Is  the  reason 
you  deplore  any  extension  either  of  the  groimds  or 
facilities  of  _  divorce  that  you  think  that  would  unsettle 
this  very  high  standard  in  the  working  classes  ? — It 
would;  I  am  certain  of  that.  If  you  wiU  refer  to 
page  2,  you  wUl  find  in  1907  only  five  separation 
orders  were  cancelled  on  the  ground  of  adultery ;  6  in 
1908,  and  only  2  in  1909.  Tou  can  take  it  that  the 
husband  who  is  paying  for  the  maintenance  of  his  wife 
would  be  on  the  look-out,  and  if  there  was  any  chance 
of  coming  to  court  to  get  that  order  cancelled  he 
would  come ;  and  I  think  that  is  a  good  proof  of  the 
standard  of  morality  of  the  separated  women. 

9398.  That  does  not  show  it  as  to  the  husband,  of 
com-se  ? — No ;  that  would  not  apply,  of  coui-se. 

9399.  {Mr.  Burt.)  I  take  it  from  your  evidence  that 
you  recognise  that  the  cost  of  apphcation  to  the  divorce 
court  is  practically  prohibitive  in  the  case  of  the  poor 
classes  P — Tes — in  the  very  poor  classes — yes. 

9400.  And  you  make  suggestions  with  a  view  of 
modifying  or  meeting  cases  of  that  kind,  but  you  are 
against  transferring  the  jurisdiction  of  these  cases  to 
the  county  cotu-t  ? — Tes. 

9401.  Tou  stated  that  yoti  found  the  cpunty  courts 
are  unpopular.  Do  you  mean  with  the  workpeople 
generally  ? — What  I  said  was  that  they  were  looked 
iipon  more  like  debtors'  coui-ts. 

9402.  His  Lordship  put  to  you  certain  questions 
bearing  upon  compensation  cases  i' — Tes. 

9403.  Tou  would  not  say  that  the  workpeople  resent 
or  demur  to  compensation  cases  going  to  the  county 
courts  ? — No,  I  do  not  know  that  they  do ;  I  have  no 
proof  of  that. 

9404.  But  you  think  they  are  generally  unpopular  ? 
— Well,  I  do,  yes. 

9405.  Tou  drew  a  distinction  between  cases  of 
desertion  and  cases  of  lunacy  P — Tes. 

9406.  And  you  said  in  cases  of  permanent  lunacy 
you  would  grant  divorces  P — Tes. 

9407.  On  the  ground,  as  I  understood  it,  that  the 
husband  who  deserts  his  wife  may  return  ? — Tes. 

9408.  Is  not  there  also  equal  uncertainty,  or  at 
least  a  great  deal  of  uncertainty,  with  regard  to  lunacy  p 
— Tou  know  probably  (I  think  it  is  a  matter  of  general 
knowledge)  that  even  after  years  you  sometimes  have 
cures,  and  people  are  restored  to  their  sanity  after  an 
intei-val  of  many  years  P — Tes. 

9409.  How  do  you  find  out  whether  a  case  is  per- 
manent lunacy  P — Well,  I  cannot  tell  you  how  they 
should  find  out,  but  I  say  the  answer  to  that  is  that 
you  should  have  proper  certificates  to  say  there  is  no 
possibility  of  the  husband  ever  getting  better.  That  is 
what  I  say. 

9410.  It  should  be  a  matter  of  medical  opinion  P 
— Tes. 

9411.  But  doctors   differ,  do  they  not  ? Well    I 

cannot  put  it  higher  than  that. 
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9412.  (Chairman.)  Just  two  or  three  questions. 
What  is  the  number  of  your  committee  ? — Ten. 

9413.  They  are,  I  thinjs.  you  told  us,  in  favour  of 
not  giving  the  county  court  jurisdiction  ? — Yes. 

9414.  But  with  regard  to  the  association,  you 
said  the  majority  were  not  in  favour  of  doing  so  ? 
—Yes. 

9415.  Would  you  teU  us  what  proportion — roughly  ? 
— Yes,  I  can  tell  There  are  only  54  that  answered  that 
question  (we  sent  out  questions)  and  32  are  against  and 
22  in  favour  of  a  change. 

9416.  Thirty-two  are  against  giving  the  county  court 
jurisdiction  ? — Yes. 

9417.  And  22  in  favour  of  it  ?— Yes. 

9418.  How  many  did  you  send  to  altogether — the 
whole  98  ? — Yes  ;  but  the  others  have  not  answered  that 
question. 

9419.  They  have  left  it  blank  ?— Yes. 

9420.  But  they  have  all  answered  the  question  with 
regard  to  publication  ? — Yes. 

9421.  That  gives  us  some  notion  of  the  division  of 
opinion.  Then  1  notice  one  thing  on  your  figures  on 
page  3  which  I  think  has  not  been  sufficiently  dealt 
with.  But  first,  on  those  figures  we  have  353  orders 
issued  in  1909  ?— Yes. 

9422.  In  which  66  in  the  end  resulted  in  the  parties 
living  together  ? — Yes. 

9423.  That  is  not  quite  20  per  cent.,  though  that  is 
sufficiently  near  ? — Yes. 

9424.  I  see  below  some  figm-es  I  did  not  quite  notice 
before.  "Number  in  which  the  defendant  is  paying 
"  nothing  and  living  in  adultery,  12.  Number  in 
"  which  the  defendant  is  paying  in  full  and  living  in 
"  adultery,  4.  Number  in  which  the  defendant  is 
"  paying  nothing  and  complainant  living  in  adultery,  6. 
"  Nximber  in  which  defendant  paying  in-egularly  and 
"  living  in  adultery,  5.  Number  in  which  orders  can- 
"  celled  on  account  of  adultery  of  complainant,  2." 
That  is  27  altogether  living  in  adultei-y  with  the 
orders  still  existing  ? — Yes. 

9425.  You  said  it  was  usually  the  case  in  Man- 
chester if  the  parties  were  living  in  adultei-y  the  parties 
got  drummed  out  ? — In  respectable  neighbourhoods. 

9426.  What  about  these  27,  are  they  still  living  in 
adultery  P — Yes. 

9427.  Well,  the  drumming  process  does  not  seem  to 
have  been  applied  to  them  ? — I  said  respectable  neigh- 
bourhoods. These  are  not  all  respectable  neighbour- 
hoods. Some  of  these  may  be  in  common  lodging- 
houses. 

9428.  But  I  dare  say  these  figures  show  that  there 
are  possibly  a  great  many  people  in  less  respectable 
neighbourhoods  living  in  adultery  without  beiag 
drummed  out  ? — Yes. 

9429.  Then,  take  those  cases  we  have  here — this 
1907.  Would  you  say  it  is  satisfactory  that  those 
people  should  go  on  living  in  adultery  under  these 
orders  of  separation,  instead  of  getting  divorce  in  the 
first  instance,  or  divorce  because  of  the  adultery.  It  is 
the  12  and  4  and  6  and  5  ? 

(Sir  Lewis  Bibdin.)  It  does  not  mean  27  pairs  of 
people  necessarily. 

(Chairman.)  It  means  27  defendants.  It  means 
54  people.  "  Number  in  which  the  defendant  is  living 
"  in  adultery  and  paying  nothing,  12 " — ^that  is  12 
pairs. 

(Witness.)  There  are  21  men  in  1909  and  two 
women  living  in  adultery.  They  are  summed  up  at 
the  bottom  of  page  2.  There  are  21  men  living  in 
adultery  and  two  women. 

9430.  (Chairman.)  That  is  where  the  order  has  been 
cancelled  ;  but,  in  addition  to  that,  you  have  the  figure 
on  the  next  page,  "  Number  in  which  the  defendant  is 
"  paying  nothing  and  complainant  living  in  adultery  " 
That  is  6  P— It  is  only  2  in  1909. 

9431.  No.  2  in  1909  is  where  the  order  is  cancelled. 
The  number  living  in  adultery  when  the  order  is  not 
cancelled  is  on  the  next  page,  "  Number  in  which  the 
"  defendant  is  paying  nothing  and  complainant  is  living 
"  in  adultery."     That  is  6  ?— Yes, 


9432.  That  shows  that  there  are  a  number  of  people 
living  in  adultery  after  these  orders  ? — There  are  27  • 
that  is  21  men  living  in  adultery  out  of  787  orders 
applied  for. 

9433.  I  quite  understand,  but  aU  I  meant  to  ask 
was  this :  would  you  regard  it  as  satisfactory  that 
those  people  should  be  allowed  to  go  on  living  ia 
adultery ;  for  instance,  a  defendant  paying  in  full  and 
living  in  adultery  instead  of  allowing  the  wife  to  obtain 
a  divorce  ? — My  answer  is  that  no  divorce  proceedings 
would  rectify  that  state  of  things. 

9434.  Why  notP  Take  the  case  of  a  defendant 
paying  nothmg  and  living  in  adultery,  12? — That 
shows  that  that  is  a  worthless  man.  If  he  was  living 
in  adultery  you  could  make  the  man  pay ;  the  magis- 
trate would  bring  him  up  to  the  scratch. 

9435.  But  why  in  those  12  cases  should  not  the 
complainant  be  entitled  to  a  decree  of  divorce,  when 
the  husband  has  paid  nothing  and  has  been  hving  in 
adultery  ? — I  should  say  the  man  is  a  thoroughly 
worthless  fellow. 

9436.  Is  not  that  all  the  more  reason  for  the  wife 
being  able  to  get  rid  of  him  ? — She  could  get  rid  of  him 
now. 

9437.  No,  not  unless  he  has  committed  an  act  of 
cruelty? — The  very  fact  of  the  order  shows  he  has 
been  cruel  to  her,  and  that  would  be  a  justification  for 
divorce.  The  law  at  present  is  there  for  the  woman 
if  she  has  the  means,  and  if  you  adopt  my  suggestion, 
and  give  her  the  means 

9438.  I  quite  follow.  You  meet  the  difficulty  by 
providing  through  the  i-ates  or  the  national  funds  the 
means  of  applying  to  the  high  court  P — Certainly. 

9439.  (The  Archbishop  of  Ym-h.)  Might  I  ask  one 
question  about  the  number  of  your  association,  Mr. 
Peacock  ?  You  say  32  were  against  the  county  couit 
as  being  a  proper  court  for  divorce,  and  22  in  favom'. 
Did  any  of  those  indicate  any  other  court  besides  the 
county  court  ? — No. 

9440.  They  did  not  consider  that  ? — No. 

9441.  (Chairman.)  Would  you  tell  us  what  the 
question  put  was  P — Well,  I  did  not  want  to  refer  to 
these  papers  too  much.  "  Do  you  consider  the  present 
"  system  satisfactory  P  "  That  was  the  first  question. 
"  If  so,  on  what  groxmds  and  for  what  reasons  ?"  Then 
it  goes  on 

9442.  The  county  courts,  that  is  ? — Yes,  we  are 
dealing  with  the  courts  there.  "  If  not,  then  do  you 
"  suggest  any  amendment  in  the  existing  law  ?  " 

(The  Archbishop  of  Torh.)  We  only  want  the  point 
about  the  county  courts. 

9443.  (Sir  Lewis  Bibdin.)  Question  25,  1  think  ? — 
"  Do  you  consider  that  the  limited  groiuids  on  which 
"  divorce  is  now  granted,  desertion,  cruelty,  and 
"  adulteiy " 

9444.  (Chairman.)  The  only  question  His  Grace  is 
asking  you  is  about  the  county  courts  P — "  Do  you 
"  think  any  advantage  would  accrue  if  maintenance 
"  and  separation  orders  were  dealt  with  by  the  county 
"  coui-ts  P  " 

9445.  That  is  not  the  point  ? — But  I  have  not  dealt 
with  the  county  courts  about  divorce. 

9446.  Then  if  the  answer  of  the  22  and  the  32  were 
whether  the  county  courts  or  the  magisti-ates'  courts 
was  best  for  the  present  orders;  that  is  a  different 
point  ? — Yes. 

9447.  Is  there  any  answer  as  to  the  county  courts 
being  used  for  divorce  cases  ? — No ;  no  satisfactory 
evidence  from  the  chief  constables  that  I  can  put  before 
you  at  all. 

9448.  Then  we  have  no  general  expression  of 
opinion  as  to  the  county  courts  taking  jurisdiction  in 
divorce  P — Not  on  that  point. 

9449.  Do  the  98  members  you  have  of  yoiu-  asso- 
ciation include  all  the  cities  and  boroughs  ?— No, 
not  all. 

9450.  Do  you  know  how  many  there  are  aU 
together  ? — ^No  ;  perhaps  there  would  be  a  dozen  who 
are  not  in  the  association. 

(Chairman.)  I  ought  to  thank  you  very  much,  Mr, 
Peacock,  for  your  evidence. 
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The  following  have  been  forwarded  by  Mr.  Peacock 
as  supplementary  to  his  evidence : — 

City  or  Manchester  Police. 

Married  Women's  Protection  Act. 

Retubn  showing  the  Number  of  Maintenance 
Orders  issued  between  1st  January  and  31st  December 
in  each  of  the  years  shown  hereunder : — 

Tear.  Number  issued. 


1907 
1908 
1909 


1 

None 
4 


Total  -  -       5 

Note. — In   each   instance  without    the   grant   of    a 
separation  order. 


City  of  Manchester  Police. 

Married  Women's  Protection  Act. 

RBTrBN  showing  the  Number  of  Summonses  not 
seiTed  between  1st  January  and  Slst  December  in  each 
of  the  years  shown  hereunder : — 

Tear.  Number  issued. 


1907 
1908 
1909 


Total 


12 
12 

22 

46 


Note. — These  figui-es  were  included  in  the  column 
"Not  proceeded  with"  in  the  Return  previously 
submitted  and  headed  "Number  of  Summonses  granted," 
&c. 


Mr.  Thomas  Middlbton  Harris  called  and  examined. 


'■   9451.  {Chairman.)  Are  you  chief  constable  of  the 
city  of  Wakefield  ? — I  am,  my  Lord. 

9452.  "Was  your  name  suggested  by  the  secretary 
of  your  association  ? — ^It  was. 

9453.  Is  that  the  same  association  that  Mi\  Peacock 
belongs  to  ? — I  am  the  vice-president  of  it. 

9454.  Have  you  held  the  position  of  chief  constable 
of  the  city  of  Wakefield  for  the  past  21  years  ? — I  have. 

9455.  And  had  37  years'  police  experience  in  the 
eoun.tie3  of  Cheshire,  Lancaster,  and  Torks  ? — Tes,  in 
every  rank  of  the  service. 

9456.  May  I  take  it  the  num.berof  applications,  and 
the  number  of  orders  made  in  the  city  of  Wakefield 
for  the  years  specified  on  the  first  page  of  your  proof 
are  set  out  ? — Tes. 

9457.  I  will  not  read  them,  but  it  will  be  put  in 
as  part  of  your  evidence  by  the  shorthand  writer. 
Are  you  able  to  tell  us  whether  in  Wakefield  there  is 
a  difference  now  between  the  order  for  maintenance 
and  the  order  that  includes  an  order  for  separation  P — 
There  is. 

9458.  I  rather  gathered  from  Mr.  Peacock  that  that 
was  not  so  in  Manchester  ;  but  it  is  so  in  Wakefield  ? 
— ^It  is  so  in  Wakefield. 

9459.  Is  that  since  the  decision  that  caUed  attention 
to  the  point  ? — Since  the  decision  of  Harriman  v. 
Harriman  was  given. 

9460.  Do  you  show  at  all  in  these  tables  the  dis- 
tinction between  the  orders  for  maintenance  and 
the  orders  for  separation? — Oh,  yes.  If  you  wiU 
notice,  the  totals  for  the  three  yeara  for  desertion 
alone 

9461.  That  is  19  ?— Oh,  I  was  giving  you  _  the 
decisions  now,  my  Lord.  Tou  want  the  applications, 
do  you  ? 

9462.  WeU,  do  the  orders  table  show  how  many 
cases  in  which  maintenance  orders  alone  were  made 
as  distinct  from  the  orders  which  included  separation  ? 
—Tes. 

9463.  Where  is  that? — In  the  table  set  out  for 
desertion,  cruelty,  and  neglect,  which  gives  in  each 
year  the  different  numbers  that  were  made,  and  you 
win  gather  in  the  three  years  1907,  1908,  and  1909  the 
total  for  desertion  was  only  19,  whereas  during  the 
same  period  for  cruelty  there  were  25. 

9464.  But  that  does  not  teU  us  whether  the 
desertion  orders  were  simply  for  maintenance  or 
whether  there  was  included  in  the  order  an  order  that 
the  parties  should  live  separate.  Tou  have  not  given 
us  that  ? — No,  my  Lord,  they  are  not  given  separately. 

The  following  is  the  table  referred  to  and  put  in  by 
the  witness. 

The   number  of   applications   under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  for  the  city 
of  Wakefield,  is  as  follows  : — 
E     3720 


1907. 

1908. 

1909. 

Total. 

Desertion    - 
Ci-uelty 
Neglect 

Habitual  drunkard 
Aggravated  assault 

13 

16 

1 

11 

9 

8 
23 

1 

32 

48 

2 

82 

There  were   no    applications   under  the   Licensing 
Act,  1902. 

The  numbers  of  orders  are  as  follows  :— 


1907. 

1908. 

1909. 

Total. 

Desertion    - 

Oi-uelty 

Neglect 

Habitual  drunkard 

Aggravated  assault 

9 
1 

6 
5 

4 
12 

19 
25 

1 

46 

Six  of  the  applications  were  dismissed. 

9465.  Now,  at  the  top  of  the  next  page  of  your 
proof,  you  say :  "  Since  then,  in  cases  of  desertion,. 
"  orders  for  maintenance  only  have  been  made."  May 
I  take  it,  therefore,  that  the  19  orders  mentioned  there 
are  only  for  maintenance  ? — Tes,  the  19  are  for  main- 
tenance alone,  without  separation. 

9466.  And  the  cruelty  would  be  combined? — The 
remainder. 

9467.  Is  the  maintenance  in  your  city  paid  direct 
to  the  wife  usually  ? — Usually,  but  in  some  cases  it  has 
been  paid  through  an  officer  of  the  court,  and  the  officer 
of  the  court  nominated  has  been  the  Chief  Constable, 
and  it  has  been  paid  through  him  in  exceptional  and 
very  disti-essful  cases,  and  with  very  satisfactory  results 
— I  should  say  from  the  wives'  point  of  view. 

9468.  It  is  better  to  have  it  paid  through  some 
officer,  I  gather  from  what  you  say  ? — ^Tes. 

9469.  Before  the  hearing,  31  of  the  applications 
have  been  withdrawn,  I  see  ? — Well,  my  Lord,  probably 
I  should  qualify  that  in  this  sense,  that  frequently 
applicants  come  before  the  court  and  they  may  or  may 
not  have  a  solicitor  on  each  side,  and  with  the  consent 
of  the  justices,  or  probably  at  the  suggestion  of  the 
justices,  they  might  consult  together  before  the  rising 
of  the  coTU-t,  with  the  result  that  very  cften  the  case  is 
adjourned  for  a  week  or  •;  fortnight  to  see  if  chey  cam 
settle  their  diffictdties.     Then,  again,  via  have  a  system 
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in  TorksMre  where  tlie  Police  Court  Missionary  does 
Tery  useful  work  in  that  respect.  He  very  often  is  the 
court  probation  officer  also,  and  therefore,  at  his  own 
initiative  or  at  the  suggestion  of  somebody  else,  he 
approaches  these  people ;  and  not  infrequently  I  may 
say  the  police  themselves  assist;  and  while  on  this  1 
would  say  I  attend  the  police  court  daily  personally, 
and  70  per  cent,  of  these  cases  are  told  to  the  police 
before  any  application  is  made,  so  that  probably  the 
police,  or  the  chief  officer  of  police,  is  in  a  better 
position  to  know  the  whole  details  of  the  case  before  it 
goes  into  court  than  even  the  magistrates  themselves. 

9470.  Do  you  mean  before  the  application  or  before 
the  order  ? — Not  before  the  application  for  summons — ■ 
1  make  a  distinction  between  the  two — but  before  the 
application  for  the  order. 

9471.  After  there  has  been  an  application,  things  are 
looked  into  ? — Yes. 

9472.  Well,  before  the  hearing,  31  applications  are 
withdrawn  P — Tes. 

9473.  Then  I  see  in  29  of  the  cases  where  orders 
have  been  made — that  is  29  out  of  45 — they  have 
resumed  cohabitation  ? — Tes. 

9474.  That  is  a  large  proportion? — Tes,  66  per 
cent. 

9475.  Is  that  what  you  mea^i  by  saying  that  practi- 
cally 60  per  cent,  have  becomfe  abortive  ? — Tes,  that 
and  other  causes. 

9476.  I  should  not  call  it  abortive  if  it  leads  to 
their  living  together  again  ? — Well,  that  was  from  a 
court  point  of  view,  I  take  it. 

9477.  Then  you  go  on  to  say  in  your  proof:  "In  a 
"  large  proportion  of  the  cases  proceedings  are  in  my 
"  opinion  taken  more  as  the  immediate  outcome  of  a 
"  quarrel  or  series  of  quarrels,  and  in  some  of  the  cases 
"  orders  have  been  made  where  the  justices  felt  that 
"  it  was  in  the  interest  of  both  parties  that  they  should 
"  be  parted  for  a  time,  but  with  the  full  conviction 
"  that  ultimately  they  would  come  together  again." 
Would  you  suggest  the  justices  should  have  the  power 
to  make  an  order  of  a  temporary  character  ? — Well,  I 
do  not  like  the  word  "  time  hmit "  my  Lord.  It  is  now 
in  the  power  of  the  justices  to  adjourn  a  case  for  thi-ee 
months. 

9478.  But  dining  that  time  there  is  no  order  ? — But 
on  the  understanding  the  husband  pays  a  certain 
amount  to  the  wife,  which  is  frequently  done  in  our 
courts,  and  it  would  have  pretty  much  the  same  effect 
as  if  you  empowered  the  justices  to  grant  separation 
orders  for  a  time  period ;  but  a  time  period,  to  my  mind, 
is  rather  a  dangerous  thing. 

9479.  Might  it  not  be  met  by  the  justices  having 
power  to  adjourn  the  application  for  'separation,  and 
order  payment  in  the  meantime  ? — Tes,  in  preference 
to  the  time  limit. 

9480.  That  would  work  out  what  there  is  power  to 
do  novr,  but  it  woiild  vary  it  to  that  extent  ? — Tes.  I 
could  give  reasons. 

9481.  Tes,  please  ? — Well,  two  very  painful  cases 
came  under  my  notice  during  the  last  year.  In  one 
instance  a  young  wife,  not  more  than  26,  made 
a  complaint.  She  came  for  advice  as  to  what  she  was 
to  do  with  her  husband,  who  worked  at  a  little  distance 
away,  and  came  home  at  week-ends.  He  did  not  give 
her  quite  sufficient  money  to  make  ends  meet,  and 
she  had  to  go  out  working  herself,  although  she  had 
two  small  children,  and  she  explauied  her  position  in 
these  words  : — "  Ton  know,  he  goes  away  and  deserts 
"  me  occasionally  for  three  to  six  months  at  atime,  and 
"  it  always  happens  when  I  ani  in  a  certain  condition. 
"  When  my  trouble  is  over  he  comes  back  and  for 
"  a  short  time  is  kind  and  helpful,  and  then  he  re- 
"  sumes  cohabitation,  with  the  result  that  he  is  hanging 
' '  round  my  neck  several  children  that  I  shall  have  to 
"  maintain,  and  he  will  probably  desert  me  altogether 
"  in  time."  That  is  a  strong  case  to  my  mind  where 
the  time  limit  would  work  very  liadly. 

9482.  How  would  you  meet  that  ? — Well,  have  an 
adjournment,  and  if  an  adjomn.ment  did  not  meet 
the  requuements,  then  I  would,  if  he  had  committed 
adultery,  grant  divorce. 

9483.  And  in  the  meantime  make  the  order  opera- 
tive as  far  as  payment  was  concerned  ? — Certainly. 


9484.  Tour  view  is  that  it  is  not  desirable  that  the 
jurisdiction  of  the  justices  as  at  present  established 
should  be  transf  eiTed  to  the  county  court  .'— Decidedlv 
I  am  veiy  strong  on  that. 

9486.  Tou  think  they  work  their  business  very  well  9 
— I  do. 

9486.  And  quickly  .?— Tes. 

9487.  I  take  it  that  your  view  is  that  the  real 
object  of  these  proceedings  is  to  get  maintenance 
rather  than  separation  ?— Tes.  Would  it  be  of  interest 
to  you,  my  Lord,  to  give  you  what  my  experience  has 
been  as  to  what  leads  up  very  often  to  these  cases  of 
applications  that  are  made  for'  maintenance  and 
separation  Y 

9488.  If  you  think  it  will  assist  us,  by  aU  means  ?— 
Well,  I  do  not  think  it  has  been  touched  upon  yet. 
My  experience  is  that  the  tHree  principal  reasons  are  :— 
injudicious  man-iage ;  early  mamage ;  getting  married, 
as  we  say  in  the  North,  on  the  hire  system.  To  explain 
that,  I  should  make  myself  clear  that  now  in  a  oreat 
part  of  the  country — especially  among  the  working 
classes — there  are  people  who  are  always  ready  and 
willing  and  waiting,  and  impressing  upon  the  young 
married  people  that  they  can  furnish  their  house  for 
nothing.  They  begin  on  the  hire  system  by  furnishing 
their  house  (I  have  known  it  done  to  even  buying  the 
ring  in  that  way),  with  the  result  that  everything  in 
the  house  belongs  to  another  party,  and  the  husband 
at  once  begins  to  work  with  a  millstone  around  his 
neck,  having  five  shillings  or  six  shillings  a  week  to 
pay  off  the  hire  on  the  furniture — bedding  and  every- 
thing else  included.  Then,  again,  there  is  the  rent 
coming  in,  and,  finally,  the  young  wife  finds  she  is  not 
able  to  supply  the  husband  with  the  luxuries  that 
probably  he  had  had  when  he  was  living  at  home  with 
his  parents. 

9489.  Is  that  the  third  point  ?— No,  I  am  still  on 
the  getting  married  on  the  hire  system.  The  husband 
finds  he  is  not  getting  as  many  luxui-ies  as  he  did  when 
he  was  living  at  home  with  his  parents  and  he  becomes 
dissatisfied.  Then  the  wife,  in  trying  to  make  peace  in 
the  house,  finds  she  cannot  meet  her  fumitm-e  pay- 
ments, and  the  rent  gets  behind,  and  then  she  has  the 
furniture  people  coming  down  and  pressing  her,  and 
eventually  a  county  court  summons.  That,  to  my  mind, 
is  where  the  county  courts  are  not  so  popular  amongst 
the  working  class  people  as  they  might  have  been, 
because  they  are  associated  with  all  these  smaU  debts- 
tally  men  and  others  recovei-ing  their  debts.  The 
county  court  summons  comes  and  the  wife  very  often 
hides  it,  and  then,  when  the  husband  finds  out  in  the 
course  of  12  months  or  two  years  that  he  is  hopelessly 
in  debt,  probably  an  assault  takes  place  and  general 
ill-treatment ;  which,  in  the  first  instance,  may  have 
been  brought  about  by  getting  married  without  his 
providing  in  any  way,  and,  secondly,  by  his  finding  that 
he  is  hopelessly  in  debt.  Then,  my  second  pomt  is 
mothers-in-law,  which  I  find  very  often  are  the  means 
of  disputes  amongst  newly-ma,rried  people,  but  I  would 
not  like  to  go  into  that  too  much.  Thirdly,  I  find  that 
working-men's  clubs  are  responsible  for  a  considerable 
amount  of  discontent  at  home. 

9490.  Perhaps  you  had  better  explain  how  that 
operates? — Well,  working-men's  clubs  are  now  so 
numerous,  and  they  cater  so  weU  for  working-men,  that 
they  make  the  place  more  comfortable  very  often  than 
his  own  home.  The  first  six  or  twelve  months  of 
married  life  he  comes  home  and  sits  with  the  vdie,  and 
looks  after  the  gai-den,  or  takes  her  out. for  a  walk. 
But  that  very  soon  gets  stale,  and  he  tu-es  of  it,  with 
the  result  that  he  finds  his  way  to  the  club,  and, 
mstead  of  paying  attention  to  his  wife  at  home,  he  pays 
too  much  attention  to  the  club  from  the  minute  he 
leaves  his  work  till  he  goes  to  bed. 

9491.  WeU,  that  is  extraordinarily  interesting,  but 
I  should  hke  to  ask  whether  your  experience  leads  you 
to  suggest  any  remedies  for  these  causes.  Would  you 
suggest  the  abolition  of  the  hire  system,  for  instance  ? 
—I  would  like  to  make  it  more  difficult  for  these 
people  to  foist  their  goods  on  the  poor,  unsuspecting 
people  at  an  early  stage  in  their  married  life. 

9492.  How  would  that  be  can-ied  out  ? — I  am  afi-aid 
a  policeman's  brain  will  not  carry  him  that  far.     There 
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•woTold  have  to  be  sometLmg  higher  than  that,  hut  that 
is  my  ez^erience. 

9493.  Tovi  state  "  causes  in  operation,"  hut  the 
thing  is,  where  those  causes  are  ascertained,  to  try  and 
arrive  at  some  remedy.  Toil  have  nothing  more  to 
suggest  on  the  improvident  marriage  and  the  hire 
system  points  P — ^No;  one  wotdd  like  to  see  it  done 
away  with  if  one  could,  but  as  far  as  legislation  is 
concerned  I  cannot  at  this  moment  suggest  any 
stringent  measures.  I  may  have  something  in  my 
mind,  but 

9494.  With  regard  to  the  second — mothers-in-law 
— I  am  afraid ? — That  is  impossible. 

9496.  That  is  almost  historical  P^Tes. 

9496.  But  with  regard  to  working-men's  clubs. 
What  is  the  suggestion  you  would  make  with  regai-d  to 
that  ? — Only  to  place  them  on  the  same  footing  as 
public-houses. 

9497.  How  wovdd  that  operate  to  check  what  you 
describe  ? — They  would  decrease  considerably  to  begin, 
with,  and  the  resx^ectable  working-man  would  not  go 
to  the  public-house  as  much  as  he  would  to  the  club. 

9498.  Tou  mean  it  would  tend  to  make  him  stay  at 
home  ? — Tes. 

9499.  These  are  causes  in  operation  which  you 
think  lead  to  applications  under  the  Summary  Juris- 
diction Act  ? — They  ai-e. 

9500.  I  daresay  drink  is  another  cause,  is  it  not  ? — 
Drink  is  always  a  contributing  cause,  but  not  to  the 
same  extent  that  some  people  think. 

9501.  To\r  have  given  us  a  very  clear  view  about 
those  aspects  of  this  matter.  With  regard  to  pro- 
ceedings for  actual  divorce,  what  do  you  say? — On 
that  particular  point,  my  Lord,  I  want,  with  your 
permission 

950i2,  Do  you  laean  before  you  come  to  divorce  ? — 
With  your  pennission  I  want  to  amend  that  paragraph 
in  my  simimary  of  evidence  by  deleting  the  whole 
paragraph  and  substituting  a  small  one. 

9503.  Which  one  is  that  ? — On  page  4. 

9504-5.  Well,  you  need  not  treat  this  as  your 
evidence.  What  we  want  are  your  considered  views  ? 
— But  you  have  before  you  the  proof  of  my  evidence 
and  that  appears  in  it,  and  I  should  like,  with  your 
permission,  to  withdraw  it. 

9506.  This  proof  does  not  go  on  the  notes  in  any 
shape  or  form.  What  we  want  are  youi-  considered 
views  ? — Well,  I  should  like  to  explain  that  I  want  to 
amend  that  altogether  by  leaving  it  out,  and  to  submit 
in  place  of  it :  "I  do  not  consider  it  desirable  to  increase 
"  the  facilities  to  obtain  divorce.  Any  steps  in  that 
"  direction  would,  in  my  opinion,  tend  to  seriously 
"  weaken  the  marriage  tie."  And,  if  I  might  continue, 
I  would  then  follow  Mr.  Peacock  in  his  recommendation 
with  regard  to,  if  it  was  considered  necessary  at  aU, 
making  divorce  cheaper  for  the  poorer  classes,  that  it 
should  be  done  out  of  the  public  funds.  While  on  that 
point  1  might  explain — going  a  little  further  than  he 
did — that  after  a  thorough  inquiry  was  made  in  the 
district  the  complainant  made  her  apphcation,  that,  as 
now  it  is  considered  necessary  to  maintain  a  King's 
Proctor  after  divorce  has  been  obtained,  I  think  before 
divorce  was  obtained  the  King's  Proctor,  or  some 
similar  Crown  official,  should  be  enabled  to  collect 
evidence  and  to  make  inquiry,  and  it  should  be  for  him 
to  determine  what  is  or  what  is  not  a  proper  case  to 
lay  before  the  Court,  and  to  assist  materially  out  of 
the  public  purse  ;  not  out  of  the  rates,  as  your  Lordship 
asked  the  last  witness,  but  out  of  the  taxes. 

9507.  I  gather,  then,  you  think  there  are  cases  in 
which  the  poorer  people  cannot  get  their  remedy 
without  something  more  being  done  ? — I  do,  my  Lord, 
and  I  have  known  some  very  hard  and  distressful 
cases. 

9508.  At  first  you  were  inclined  to  think  jurisdiction 
might  be  given  to  the  justices  ? — No,  I  have  never  said 
that,  my  Lord.     I  said  the  county  coiu-t. 

9509.  Tes,  to  the  coiuity  courts  ? — Tes. 

9510.  But  now  you  think  it  more  advisable  that 
the  machinery  suggested  by  Mr.  Peacock  should  be, 
adopted  P — I  do. 

9511.  To  what  extent  are  you  able  to  say  there  is  a 
demand  that  would  require  to  be  met  in  the  way  you 


mention  ? — Oh,  it  is  not  a  large  demand ;  it  would  only 
be  a  very  small  demand  to  my  mind. 

9512.  Do  you  meet  with  many  cases  in  which  you 
think,  i£  the  people  had  the  means  or  had  them  pro- 
vided, they  would  take  that  remedy  ? — Oh,  I  do  ;  and 
some  very  proper  cases  to. 

9513.  Can  you  give  us  the  kind  of  cases  that  are  in 
your  mind  P — Tes  ;  a  case  came  under  my  notice  just 
three  months  ago  whei-e  a  man  was  keeping  two 
estabhshments  openly,  and  staying  three  oi  four  nights 
a  week  at  his  proper  home  with  his  wife  and  the  re- 
mainder at  the  other  establishment ;  and  the  woman 
was  too  poor.  She  came  to  consult  the  police  and  ask 
for  their  assistance,  as  a  great  many  people  do  in  the 
North ;  the  police  are  looked  upon  as  the  poor  poople's 
friend  in  the  North,  and  very  properly  too.  She  de- 
tailed her  case,  and  how  it  stood,  and  wanted  to  know 
if  she  could  have  a  separation  order;  the  man  was 
contributing  sufficient  to  keep  her  and  her  children, 
paying  the  rent,  rates  and  taxes,  coals,  gas,  and  every- 
thing else.  The  only  trouble  was  that  he  was  an 
immoral  man  keeping  two  women.  To  my  mind  that 
was  a  proper  case  where  the  woman  should  be  entitled 
to  go  to  the  authority  and  lay  her  case  down  and  ask 
for  a  divorce.  As  it  is,  it  is  impossible  for  her  to  do  so, 
and  she  may  go  on  living  the  whole  of  her  life  under 
those  conditions. 

9514.  Is  that  a  sohtary  case,  or  is  it  typical  P — ^It  is 
not  a  solitary  case,  but  they  are  not  numerous.  In  37 
years,  as  a  pubhc  official,  one  is  bound  to  come  across  a 
great  deal  of  it,  especially  when  you  take  a  practical  part 
in  the  work. 

9515.  Then  the  substance  of  yoiu-  evidence  is  that 
there  are  cases  of  hardship  in  which  remedies  should 
be  provided  and  you  have  suggested  the  form  they 
might  take  P-^That  is  my  suggestion. 

9516.  Now,  have  you  some  suggested  amendments 
in  the  separation  cases  P — I  have,  my  Lord. 

9517.  Would  you  tell  us  what  the  amendments  you 
suggest  are  P — Well,  I  suggest  the  Separation  Act 
should  be  amended  to  enable  people  to  obtain  separa- 
tion orders  for  desertion  without  being  coupled  with 
cruelty.  That  is  one.  Also  that  a  woman  should  be 
able  to  get  an  order  against  the  husband  for  not  main- 
taining the  wife  and  family. 

9518.  That  can  be  done  now.f- — Only  maintenance, 
I  think.     It  must  be  coupled  with  something  else. 

9519.  No,  that  is  not  so  P — Perhaps  I  made  myself 
misunderstood.  In  the  case  of  non-maintenance  of  a 
wife  and  family  by  the  husband,  as  the  law  now  stands, 
the  justice  can  only  grant  maintenance. 

9520.  And  a  separation  order  too  ? — Tes,  if  coupled 
with  desertion  or  cruelty. 

9521.  Tes,  it  requires  desertion  ? — Tes. 

9522.  As  long  as  she  remains  in  the  home  and  is 
not  deserted,  he  is  with  her  P — Tes,  that  is  my  meaning. 
If  he  does  not  maintain  her  in  a  proper  way  and 
provide  maintenance. 

9523.  We  have  had  that  put  in  this  form,  that  at 
present  she  has  to  leave  the  home  ? — And  live  separate 
and  apart.  That  is  another  point  that  I  suggest 
should  be  amended. 

9524.  I  am  not  sure  that  I  appreciate  the  first 
point  ? — Well,  the  first  point  is,  if  the  wife  makes  an 
application  for  a  simple  maintenance  order,  the  justices 
have  not  power  to  make  a  separation  order  in  addition 
to  the  maintenance  order  since  the  case  of  Harriman 
V.  Hairiman,  except  it  be  coupled  with  desertion  or 
ci-uelty. 

9525.  They  never  had  the  power  except  in  the  case 
of  desertion,  had  they  P — That  comes  to  the  same 
thing  then,  my  Lord,  I  say  they  did  make  separation 
orders  before  this  important  case  was  taken  to  the 
High  Coiort,  and  decided  upon  whether  they  had  the 
power  or  not. 

9526.  What  is  the  difficulty  you  wish  to  meet.  We 
can  consider  the  law  ? — The  difficulty  I  wish  to  meet  is 
this ;  that  if  the  husband  habitually  neglects  to  provide 
his  wife  and  children  with  food,  and  he  does  not  desert 
her,  nor  yet  is  he  guilty  of  _  cruelty,  the  wife  should  be 
enabled  to  obtain  a  separation  order  and  a  maintenance 
order  as  well  from  him. 
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9527.  She  can  do  so  now  provided  she  leaves  the 
house  ? — Tes,  but  then  he  must  be  guilty  of  persistent 
cruelty. 

9528.  TSTo,  that  is  not  so.  Tou  are  confusing  the 
law.  Tour  difficulty  is  one  that  we  have  had  presented 
to  us,  and  we  can  consider  what  the  remedy  should  be 
as  long  as  we  know  the  difficulty.  Now,  you  do  not,  I 
gather  from  your  proof,  think  that  the  order  of  separa- 
tion has  led  to  immorality  ? — No,  not  in  my  experience. 

9529.  Have  you  many  cases  ia  which  the  order 
has  been  set  aside  on  the  ground  of  the  wife's 
misconduct  ? — Only  one  in  three  years. 

9530.  You  say  it  is  quite  possible  there  are  cases 
where  orders  have  been  made,  although  one  or  both 
of  the  parties  may  subsequently  drift  into  living  in 
immorality,  but  it  is  more  than  probable  a  similar 
result  will  follow  if  there  is  a  separation  by  mutual 
consent,  without  any  order  ? — Tes. 

9531.  Tou  consider  the  moral  tone  amongst  the 
working  classes  is  as  good  as  that  in  those  above 
them  ? — Tes. 

9532.  Now,  the  question  of  publication ;  I  should 
be  glad  to  hear  what  your  views  are.  Are  you  a 
member  of  the  association  communicated  with  by 
Mr.  Peacock  ? — Tes. 

9533.  Do  you  agree  with  what  he  has  told  us  ? — 
Entirely  on  that  point. 

9634.  Tou  think  also  that  publicity,  if  required  at 
all,  can  be  obtained  by  an  official  list  of  the  judgments 
being  published  ? — I  do,  yes. 

9535.  I  should  like  to  ask  you  a  little  more  on  the 
question  of  publication.  Do  you  think  that  is  a  serious 
matter  at  present  P — I  do. 

9536.  On  the  ground  of  the  detriment  of  the  public  ? 
—Tes. 

9537.  What  effect  do  you  think  you  have  found  it 
to  have  upon  young  people  ? — A  very  immoral  effect. 
There  is  a  general  rush  to  get  hold  of  the  spicy  parts 
of  the  Sunday  papers,  for  instance.  The  Sunday 
papers,  as  a  rule,  are  divided  into  two  different  kinds, 
and  I  have  myself  come  across,  in  aU  kinds  of  places, 
young  people  reading  the  spicy  reports  of  divorces 
and  other  matrimonial  disagreements. 

9538.  Tou  mean  you  meet  people  in  your  round  on 
a  Sunday  ? — Tes,  and  on  week-days,  too.  I  do  not  say 
it  is  altogether  confined  to  the  Sunday  papers ;  there 
are  some  evening  papers  that  are  quite  as  great  sinners 
in  that  respect  as  the  Sunday  papers. 

9539.  Then  do  I  understand  your  attention  has 
been  directed  to  that  matter,  so  that  you  have  con- 
sidered it  from  time  to  time  ? — I  have  actually  seen  it. 

9540.  {Mr.  Spender.)  Only  one  question  on  the 
question  of  publicity.  It  has  been  put  to  us  by  certain 
witnesses  that  publicity  is  a  deterrent  in  the  first  case 
for  possible  offenders.  Is  that  your  experience  at  all  ? 
— In  criminal  cases  ? 

9541.  Tes  ? — Tes,  I  admit  the  publicity  in  criminal 
cases ;  the  first  offenders  are  very  much  distressed. 

9542.  That  would  work  amongst  the  working  classes 
as  well  as  others  ? — Oh,  yes,  the  respectable  working 
classes  have  everything  to  lose  by  losing  their  character. 
That  is  my  experience  of  the  better  working  classes. 

9543.  Then  you  will  not  suggest  stopping  publicity 
in  the  police  cases  ? — Not  the  ordinary  pohce  cases 
unless  there  was  indecency. 

9544.  Tou  would  apjsly  the  same  rule  if  there  was 
indecency  ? — If  there  was  indecency  then  I  would  apply 
the  same  as  in  divorce  cases  ;  and  even  now  in  the 
hearing  of  indecent  cases  in  police  courts  the  magis- 
trates have  the  courts  cleared. 

9545.  Now  these  reports  in  Sunday  papers ;  they 
are  not  by  any  means  all  divorce  cases,  are  they  ? — 
No,  plenty  of  indecent  cases  of  all  kinds  in  aU  courts. 

9546.  Then  with  regard  to  immoral  influence  we 
should  be  only  taking  one  case.  It  opens  up  a  much 
wider  question  than  reporting  divorce  cases  ? — If  you 
ask  me  my  opinion  I  would  include  any  indecent  case : 
even  in  the  police  court. 

9547.  Then  you  do  not  think,  as  some  witnesses 
hav3  said,  that  the  reporting  of  evidence  in  these 
cases  (I  do  not  know  whether  that  applies  to  separa- 
tion cases,  but  certainly  they  have  applied  it  to  matri- 
monial cases   generally)  is   very  important  to   check 


perjury  ?— The  amount  of  harm  done  is  a  much  greater 
contributor  than  the  amount  of  good  it  would  do. 

9548.  Therefore  you  would  stop  the  pubhcation  of 
evidence  and  take  the  risk  ? — Tes. 

9549.  Then  with  regard  to  workmen's  clubs;  you 
would  not  say  it  was  true  in  aU  workmen's  clubs. '  Tou 
would  make  a  distinction,  would  you  not,  between  one 
kind  and  another  ?— Tes,  I  divide  my  reasons,  and  I 
was  not  asked  for  the  percentage.  I  think  the  working 
men's  clubs  would  be  a  small  percentage  of  my  three 
reasons. 

9550.  But  it  is  the  kind  of  club  you  are  talking  of 
which  was  indistinguishable  from  the  pubhc-house  ?— 
Tes,  except  that  they  can  play  cards  and  have  every 
game. 

9551.  Do  not  you  think  that  if  men  are  to  go  to 
clubs  they  should  go  to  where  there  is  recreation?— 
I  do  not  see  much  recreation  in  gambling. 

9552.  Then  you  are  thinking  of  the  particular  class 

of  club  where  there  is  drinking  and  gambling  ? Tes. 

"Well,  if  it  is  only  gambling  for  a  haMpenny  trick  it  is 
gambling  so  far  as  the  men  of  limited  means  are 
concerned. 

9553.  Now  vrith  regard  to  the  recreations  in  which 
husband  and  wife  may  equally  take  part ;  are  they  on 
the  increase  ? — Tes. 

9554.  That  is  what  you  would  foster  ? — Tes. 

9555.  Tou  think  it  is  the  recreation  by  the  men 
alone  ? — Tes,  and  which  is  accepted  by  the  men. 

9556.  Tou  would  look  for  a  recreation  in  which 
both  sexes  take  part  ? — Exactly. 

9557.  (Sir  George  White.)  What  is  the  population 
under  your  jurisdiction  P — The  population  of  the  City 
is  53,000,  but  we  are  in  the  centre  of  a  very  large 
population.  We  have  a  week-end  population  of  con- 
siderably more  than  we  have  of  our  own.  100,000 
population  comes  in  on  a  week-end  probably. 

9558.  Have  you  examined  the  statistics  of  other 
police  jurisdiction  with  regard  to  the  number  of 
separation  orders  ? — No. 

9559.  Then  you  are  not  able  to  say  whether  your 
number  is  a  very  small  number  or  not  ? — No  ;  I  should 
say  from  my  own  knowledge  that  they  would  be  about 
equal — a  fair  average. 

9560-1.  I  do  not  think  that  would  be  borne  out  by 
the  evidence  we  have  had.  It  comes  to  about  10  per 
annum  in  a  population  of  50,000. — Excuse  me.  There 
are  82  applications  in  three  years.  That  is  the 
numbers  of  orders  made.  If  you  take  the  population 
of  Manchester  as  the  last  witness  gave  it,  this  would 
work  out  on  about  the  same  basis.  It  is  53,900  in  the 
City,  but  I  explained  we  had  a  large  week-end  popu- 
lation coming  in.  We  are  in  the  centre  of  a  large 
mining  population. 

9562.  But  that  would  have  no  effect  on  the  jurisdic- 
tion of  separation  orders  ? — No.  It  affects  the  police 
and  that  is  why  I  give  it.     It  affects  me. 

9563.  But  it  would  not  have  any  bearing  on 
separation  orders  ? — No,  not  much. 

9564.  I  think  you  said  in  some  cases  the  mainte- 
nance is  paid  through  the  court  officer  and  thi-ough 
yourself  really  ? — Tes. 

9565.  And  that  that  has  worked  extremely  well  ? 
— Tes. 

9566.  Would  you  like  to  see  that  generally?— I 
should  like  to  see  a  special  officer  of  the  court  do  it,  but 

should  not  like  to  have  much  increase  of  it  myseH. 

9567.  But  if  payment  were  made  through  a  police 
court  officer  you  think  payment  would  be  made  more 
regularly  p — Oh,  yes. 

(Chairman).  Would  you  ask  about  the  employers  ? 

9568.  (Sir  George  White.)  We  have  had  the  suggestion 
that  an  order  should  be  made  on  the  employer  to  make 
the  payments  ?— I  do  not  see  how  that  could  work  out 
in  practice,  because,  probably,  with  a  third  of  these 
people  the  husbands  are  casual  labourers,  and  they  work 
for  Tom  Jones  this  week  and  Bill  Jenkins  next. 

9569.  But  is  it  feasible  when  the  circumstances 
would  help  it  ? — I  have  a  great  reluctance  to  serving 
even  an  ordinary  summons  on  a  workman  at  his  works, 
and  I  would  prefer  to  keep  anything  of  that  nature 
from  his  workmates  or  the  workshop. 
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9570.  Tou  regard  it  as  prejudicial  to  Ms  interests 
as  a  worker  ? — I  do. 

9571.  Then  you  consider  the  work  of  the  justices, 
as  far  as  separation  orders  are  concerned,  to  be  done 
well? — Tes,  that  is  my  experience. 

9572.  But  in  the  event  of  any  local  court  being 
given  jurisdiction,  would  you  think  the  justices  equal 
to  that  ? — Certainly  not.  I  should  be  very  much 
against  it. 

9573.  Then  you  give  injudicious  marriages  as  one 
of  the  reasons  of  these  matrimonial  troubles,  and  you 
lay  very  strong  blame  on  the  hire  system,  I  imder- 
stand  ? — I  do. 

9574.  Have  you  no  suggestion  to  offer,  would  you 
say  that  in  many  instances  these  injudicious  marriages 
are  made  because  of  the  facihties  they  have  of  getting 
everything  on  credit  ? — 1  am  afraid  it  induces  a  great 
many  of  them  to  be  married. 

9575.  Tou  have  no  suggestion  to  offer  how  that 
should  be  prevented  ? — Not  this  particular  point. 

9576.  With  regard  to  working  men's  clubs.  Of 
course,  we  know  that  they  vary  very  much  in  character  ? 
—Tes. 

9577.  Is  it  not  possible  for  the  club  such  as  you 
describe  as  more  or  less  a  gambling  and  drinking  club, 
to  be  dealt  with  by  the  police  ? — No,  a  club  is  under  no 
more  restriction  now  than  it  was  years  ago  ;  you  have 
not  even  the  power  to  visit  a  club  without  a  magis- 
trate's order. 

9578.  But  you  can  get  it  off  the  list  if  it  is  esta- 
blished for  the  purpose  of  drinking  ? — Tes,  if  you  can 
prove  repeated  acts  of  drunkenness  and  it  is  can-ied  on 
for  any  other  object.  There  are  always  two  sides  to  a 
club.  I  only  say  there  is  provision  for  drinking  and 
gambling,  and  catering  for  him  generally  instead  of 
being  at  home  after  he  is  a  little  tired  of  married 
life. 

9579.  Then  does  it  not  follow  the  more  attractive 
a  club  becomes — even  though  the  attraction  may  be 
legitimate — the  worse  their  influence  on  the  point  we 
are  addressing  ourselves  to  ? — Tes,  I  think  it  has  a 
great  effect  in  taking  men  away  from  their  homes. 

9580.  Then,  as  I  gather  your  general  evidence 
(withdrawing  the  paragraph  which  you  have  withdrawn, 
and  which  we  do  not  therefore,  I  suppose,  say  any- 
thing about)  goes  in  the  direction  that  you  do  not 
think  divorce  should  be  made  in  any  way  more 
accessible,  or  easy,  for  the  working  classes? — Or 
cheapened. 

9581.  And  anything  that  would  make  it  more 
accessible  would  be  wrong,  you  think  ? — It  would 
weaken  the  marriage  tie.  It  would  not  be  looked  upon 
in  the  sacred  way  that  I  believe  it  is  looked  upon  now 
by  the  respectable  working  class. 

9582.  And  yet  you  admit  there  are  a  considerable 
number  of  hard  cases  where  divorce  should  be  granted  ? 
— Tes,  and  I  suggest  a  remedy. 

9583.  Tou  are  against  the  introduction  of  any  local 
courts  whatever  ? — Tes. 

9584.  Tou  desire  that  facilities  should  be  brought 
within  the  reach  of  these  classes  that  they  may  go  to 
the  higher  court  ? — Tes. 

9585.  (Mr.  Burt.)  Just  one  question,  following  up 
what  Sir  George  White  has  asked  you.  I  understood 
you  to  put  it  that  working  men's  clubs  are  frequently 
causes  of  matrimonial  dissensions.  Were  you  refei-ring 
especially  to  those  in  Wakefield  ."—Oh,  no,  working 
men's  clubs  in  general.  I  have  an  experience,  in  fact, 
I  might  admit  at  once  I  am  a  member  of  two  working 
men's  clubs  myself,  but  I  do  not  say  they  are  of  the 
class  I  have  mentioned.  Possibly  it  is  a  misnomer  to 
say  working  men's  clubs,  but  the  ordinary  clubs  that 
are  springing  up  like  mushrooms  all  over  the  country. 
If  you  follow  the  police  statistics  they  are  increasing 
by  leaps  and  bounds.  As  fast  as  you  reduce  the  public 
houses,  they  crap  up. 

9586.  Tou  have  a  very  extensive  knowledge  of 
working  men's  clubs  ? — Tes. 

9587.  {Sir  George  White.)  Might  I  interpose  for  a 
moment  P  Has  Mr.  Harris  any  statistics  to  show  that 
working  men's  clubs  are  increasing  by  leaps  and  bounds 
all  over  the  country  ? — Tes,  I  can  take  my  own  town. 

(Chairman.)  Would  you  let  him  give  them  ? 

3720 


(The  Witness.)  Twenty-one   years   ago   we   had   two 
clubs  in  the  town,  and  now  we  have  26. 

9588.  (Mr.  Burt.)  I  suppose  a  good  deal  would 
depend  on  the  committee  of  management.  They  are 
generally  managed  by  committees,  are  they  not  ?^My 
experience  is  that  any  club,  or  any  society  of  men  that 
has  an  attraction  for  young  married  men  after  a  certain 
time  of  being  married,  has  a  tendency  to  cause  trouble 
at  home  ;  that  is  my  experience  ;  because  it  takes  him 
away  from  home  especially  in  the  evenings,  which,  as 
you  know  the  ordinary  working  man  spends  at  home 
or  taking  his  wife  ovit  for  a  walk,  or  helping  in  the 
garden,  or  something  of  that  kind.  Now,  immediately  he 
gets  home  he  scarcely  has  time  to  get  his  tea  and  wash 
before  he  is  off  for  his  own  amusement. 

9589.  Tou  mentioned  newspapers  and  games,  not 
necessarily  connected  with  the  clubs,  as  a  cause  of 
attraction  ? — Oh,  no. 

9590.  Have  they  usually  libraries,  too  ? — Oh,  yes, 
a  great  many  of  the  working  men's  clubs  have. 

9591.  Have  they  in  many  cases  lectures  and 
classes  ? — Sometimes  in  the  winter  months  many  of 
them  do — about  once  a  fortnight. 

9592.  Then  would  you  say  that  drink  plays  any 
considerable  part  in  connection  with  the  clubs, 
especially  as  distinct  from  public-houses  ? — I  do  not 
say  that  drink  plays  such  an  important  part,  because 
one's  experience  is  that  there  is  not  as  much  drinking 
to  excess  now  as  there  was  in  former  years,  either 
in  clubs  or  anywhere  else.  I  think  men  are  more 
moderate. 

9593.  Tou  think  intemperance  in  that  sense  is 
diminishing  ? — That  is  my  experience. 

9594.  It  is  not  then  so  much  in  connection  with 

drunkenness  in  the  clubs  that P — Not  drunkenness 

at  all,  but  if  you  ask  me  if  the  majority  of  clubs 
depend  for  paying  their  way  on  the  sale  of  drink,  I 
should  say,  yes  they  do. 

9595.  And  usually,  if  not  imiversally,  intoxicants 
are  available  in  the  clubs  P — Tes,  in  19  out  of  20. 

9596.  (The  Archbishop  of  Torh.)  I  do  not  want  to 
pursue  too  much  this  fascinating  theme  of  working 
men's  clubs,  which  I  know  a  good  deal  about,  but  I 
think  your  evidence  is  to  the  point  that  the  effect  on 
the  home  life  depends  largely  on  the  character  of  the 
club  ? — Tes. 

9597.  If  the  club  is  a  good,  well-conducted  club, 
often  the  wife  finds  it  a  great  advantage  ? — I  would 
have  no  objection  to  it. 

9598.  I  have  known  wives  find  their  husbands  in 
the  way  always  in  the  evening,  but  I  do  not  labour  that 
point.  I  should  like  to  have  your  opinion  on  this; 
would  you  feel,  if  there  were  a  proper  system  of  places 
of  recreation,  where  working  men  could  take  their 
wives  and  children,  where  they  could  spend  the  evening 
together,  that  would  be  the  real  remedy  ? — I  think  it 
would  materially  help  to  remedy  it. 

9599.  Tou  spoke  of  your  knowledge  and  your  long 
experience  of  these  specially  hard  cases  where  divorce 
seems  to  be  impossible,  but,  in  spite  of  your  knowledge 
of  these  hard  cases,  do  you  feel  that  any  extension  of 
facilities  for  divorce,  except  in  the  way  of  making  the 
High  Court  more  easy  of  access,  would  be  a  great 
danger  ? — I  do. 

9600.  Do  you  adhere  to  one  sentence  in  your  proof, 
which  I  think  is  not  in  the  paragraph  which  you  have 
deleted,  namely,  "  I  am  also  of  opinion  that  it  would 
"  be  undesirable  to  have  two  classes  of  courts,  as  poor 
"  people  would  resent  having  to  go  with  their  griev- 
"  ances  to  an  Inferior  court,  while  people  with  means 
"  would  go  a  higher  court."  Tou  stiU  adhere  to  that  P 
—I  do. 

9601.  Then  you  say  in  your  proof  that  in  your 
opinion  marriage  is  entered  into  amongst  respectable 
working  classes  with  a  fuU  knowledge  of  its  responsi- 
bilities. Tou  would  make  a  clear  distinction  in  these 
cases  between  the  respectable  working  classes  and  the 
great  mass  of  floating  casual  people  living  in  lodging- 
houses  or  lodgings  ? — Tes. 

9602.  Or  in  the  lowest  class  of  tenements  ? — Tes. 

9603.  With  regard  to  the  latter  class  (the  more 
casual  poor)  would  you  say  that  facilities  for  divorce 
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■woTjld  greatly  improve  tteir  condition  ? — It  would  be 
no  remedy  wliatever  for  that  class. 

9604.  Then  with  respect  to  the  class  just  above 
them,  of  whom  you  ai-e  speaking,  you  feel  that,  in  spite 
of  the  hard  cases,  to  increase  the  facilities  of  divorce 
amongst  them  would  operate  in  the  way  of  shaking 
that  strong  marriage  conscience  which  they  have  now  ? 
— I  do,  and  I  will  go  further  and  say  I  do  not  think 
there  is  any  wholesale  desire  amongst  those  particular 
classes  for  it,  only  in  the  exceptional  cases  1  have 
mentioned. 

9605.  (Chairman.)  I  want  to  ask  you  just  this  :  His 
Grace  the  Archbishop  knows  a  great  deal  more  than  I 
do  about  it,  but  in  these  clubs  you  have  mentioned,  are 
they  exclusively  for  men  P — Oh,  yes. 

9606.  Tou  rather  agree  the  difficulty  might  be  met 
if  the  women  and  childi-en  could  go,  too,  to  places  that 
were  suitable,  so  that  there  should  be  a  general 
recreation  P — Tes. 

9607.  Rather  than  that  of  the  one  side  only  P — So 
that  a  man  could  not  have  the  excuse  that  he  could 
not  take  his  wife  there. 

9608.  Is  there  a  rule  that  they  are  not  allowed  to 
introduce  their  wives  P — Oh,  women  are  not  eligible,  I 
take  it. 

9609.  {The  Archbishop  of  Yorlc.)  There  are  a  large 
number  of  clubs  where  working  girls  are  allowed  in  on 
Sundays  to  see  dramatic  entertainments,  and  so  on  ? — 
"Well,  I  have  not  experience  of  that.  I  am  told  that  is 
more  in  London  than  the  provinces. 

9610.  (Chairman.)  Tou  are  speaking  of  clubs  where 
men  are  alone  P — Yes,  the  clubs  which  restrict  their 
hours  on  Sunday,  and  keep  up  a  certain  amount  of 
respectabUity  on  that  day. 

9611.  Why  do  you  say  that  the  poor  classes  would 
resent  going  to  the  county  court  ? — Well,  I  gave  that 
reply  from,  a  long  experience  of  the  working  class,  and 
as  one  that  has  come  from  the  working  class  himself. 
It  has  been  the  prevailing  opinion  always  (mind  you,  I 
do  not  admit  it  is  correct)  but  there  has  been  almost 
a  universal  opinion  amongst  certain  sections  of  the 
working  classes  that  there  is  one  law  for  the  rich  and 
another  for  the  poor. 

9612.  I  dare  say  you  are  aware  there  has  been  an 
enormous  extension  of  the  jui'isdiction  in  county  courts 
of  late  years  P — I  am,  especially  with  regard  to  the 
workman's  compensation ;  but  I  would  remind  your 
Lordship  that  the  working  man  has  no  other  option 
but  to  go  to  the  county  court.     He  must  go  there. 

9613.  (Sir  Lewis  Bibdin.)  Or  any  other  man? — Or 
any  other  man. 

9614.  (Chairman.)  He  does  not  resent  going  there 
for  that  purpose  ? — He  is  bound  to  if  he  has  any  claim 
at  all ;  he  has  no  option. 

9615.  Take  the  banki-uptcy  jurisdiction? — There, 
again,  they  have  no  option. 

9616.  It  is  unlimited  ? — No  option,  my  Lord. 

9617.  I  do  not  see  why,  when  they  have  no  option 
in  those  cases,  they  should  resent  going  when  they  have 
an  option  ? — Oh,  I  do. 


9618.  Why  ? — Well,  I  can  only  give  you  what  is 
on  one's  mind  after  aU  these  years'  experience  of  the 
working  classes,  and  as  I  have  seen  it  suggested  in 
following  the  evidence  that  has  been  given  before  this 
Royal  Commission  ;  that  actually  one  or  two  witnesses 
suggested  that  up  to  21.  a  week  should  constitute  a 
case  to  be  dealt  with  at  a  local  court,  and  that  sort  of 
thing.  To  my  miud  that  would  be — well,  certainly  the 
worktag  class  would  resent  it. 

9619.  Supposing  there  was  unlimited  jurisdiction 
with  the  right  of  transfer  as  there  is  in  bankruptcy 
oases  ? — Even  then  I  do  not  think  I  would  favour 
county  courts.     I  have  a  great  many  reasons. 

9620.  Would  you  give  them?- — I  have  already 
given,  as  I  think,  some  very  substantial  ones ;  but 
without  wishing  to  say  anything  at  all  against  the 
county  court  system  I  would  perhaps  venture  this  if  I 
was  pressed ;  that  county  courts  are  not  as  popiilar 
amongst  the  working  classes  as  a  good  many  people 
imagine,  and  for  the  simple  reason — to  my  mind — that 
they  are  very  often  mixed  up  m  the  minds  of  the 
working  men  and  the  working  women  with  the  re- 
covery of  small  debts  such  as  I  have  described — the 
hire  purchase  system,  the  loan  office,  which  Mr.  Burt 
knows  is  pretty  prevalent  up  in  the  North,  small  money 
lenders,  and  the  ordinary  tallyman  that  goes  round  the 
North  forcing  his  goods  on  the  people,  and  the  wife 
of  the  house  has  to  go  and  pledge  it  almost  at  once 
to  pay  the  weekly  subscriptions.  That  is  mixed  up 
in  the  mind  of  the  working  class  with  the  county  court, 
and  you  cannot  erase  it. 

9621.  Would  that  be  met  by  allowing  the  interlocu- 
tory proceedings  to  be  dealt  with  in  the  local  registiy 
and  the  county  court  judge  coming  down  to  them 
rather  than  their  being  brought  to  London? — ^In  the 
present  state  of  business,  of  my  own  knowledge  the 
majority  of  county  courts  are  overworked,  there  is  a 
great  deal  of  work  in  arrear  now,  and  without  you 
increased  them  and  appointed  special  judges  to  go  roimd 
trying  these  cases  you  could  not  overtake  the  work. 

9622.  That  is  a  question  of  machinery  and  does  not 
quite  answer  my  question.  Would  you  see  any 
objection  if  the  High  Court  judge  who  tries  these 
cases  came  down  to  deal  with  them  locally  ? — I  would 
still  prefer  my  own  suggestion. 

9623.  That  is  finding  the  money  to  come  to 
London  P — Tes. 

9624.  How  do  you  get  over  the  difficulty,  then,  that 
they  cannot  begin  the  proceedings  in  London  them- 
selves ? — Oh,  they  would  make  application  to  the 
Public  Prosecutor,  or  call  him  by  what  name  you  like, 
but  let  him  be  the  Crown  Officer. 

9625.  To  do  their  work  for  them  P— To  do  this 
work. 

9626.  I  dare  say  you  have  seen  the  suggestion  of 
the  Poor's  Roll  in  Scotland  ? — No,  I  have  not. 

9627.  It  was  in  the  evidence  we  have  had  ? — No,  I 
have  not  read  that  part.  I  have  only  read  the  Enghsh 
part. 

(Chairman.)  Very  well;  we  quite  appreciate  yoiu' 
evidence  and  yoiu-  points,  and  thank  you  very  much 
for  it. 


Mr.  Thomas  William  Btenb  called  and  examined. 


9628.  (Chairman.)  Is  your  name  Thomas  William 
Byrne  ? — Yes. 

9629.  Are  you  chief  constable  of  the  City  of 
Worcester  ? — I  am. 

9630.  And  also  member  of  the  Chief  Constables' 
Association  ? — ^Yes. 

9631.  Have  you  held  the  office  of  chief  constable  at 
Worcester  for  17  years  P — Yes. 

9632.  And  you  have  had  31  years'  police  experience  ? 
—Yes. 

9633.  You  have  been  good  enough  to  get  out  the 
returns  for  applications  for  maintenance  orders  and  the 
orders  made  thereon  in  Worcester  in  1907,  1908,  and 
1909  ?— Yes. 

9634.  Is  the  population  of  Worcester  about  50,000  ? 
—Yes. 

9635.  I  do  not  think  I  need  trouble  you  to  go 
through  the  tables.     We  will  have  that  printed  as  part 


of  your  evidence.  I  observe  you  have  16  cases  of 
desertion  on  which  the  order  is  made,  and  those  were 
only  for  maintenance  ? — Yes. 

9636.  Nine  cases  of  cmelty,  seven  orders  being 
made  for  separation  with  maintenance  and  two  orders 
for   separation  only  P — Yes. 

9637.  I  should  like  you  to  explain  that.  Why  was 
it  found  sufficient  to  make  orders  for  maintenance  only 
in  two  of  those  cases  of  cruelty  P — I  cannot  tell  with 
regard  to  those  particular  cases,  but  it  would  probably 
be  found  that  the  cruelty  was  not  of  a  very  serious 
character. 

9638.  And  that ?— There  was  a  probabihty  of 

their  coming  together  again. 

9639.  And  that  the  woman  was  content  with 
maintenance  P — ^Yes. 

9640.  Then  in  four  cases  habitual  drunkenness, 
separation  order  with  maintenance,  and  in  a  case  of 
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aggravated  assault  a  separation  with  maintenance. 
So  that  you  say  out  of  31  orders  made,  only  12  cases 
were  separation  orders  ? — That  is  so ;  31  orders  made 
and  only  12  had  attached  to  them  separation  orders  in 
addition  to  maintenance.  I  think  you  will  find  that  on 
another  page. 

9641.  In  half  the  cases,  I  understand,  the  applicant 
asks  for  payment  through  the  court  P — Yes 

9642.  And  that  is  done  ?— Yes. 

9643.  Do  you  find  that  satisfactory  ? — It  is. 

9644.  In  several  of  the  31  cases  the  wife  and  the 
husband  are  living  together  again.  Have  you  any 
number  ? — No ;  but  I  shoiild  think  from  20  to  30  per 
cent,  of  cases  of  separation  they  have  gone  to  live 
together  again. 

The  following  is  the  table  referred,  to  and  handed 
in  hy  the  witness. 

The  number  of  applications  for  maintenance  and  sepa- 
ration orders  in  the  City  of  Worcester,  is  as  follows  : — 


1907. 

1908. 

1909. 

Total. 

Desertion 

Cruelty ...         - 

Neglect 

Habitual  drunkenness  : — 

By  wife 

By  husband 
Aggravated  assault 

8 

2 

1 

o 

1 

8 
3 
1 

1 

7 
5 

23 

10 

1 

1 

39 

The  number  of  orders  i 

made  is 

as  folic 

)WS  : — ■ 

1907. 

1908. 

1909. 

Total. 

Desertion 

Cruelty 

Neglect 

Habitual  drunkenness : — 
Aga.inst  wife 
Against  husband 

Aggravated  assault 

7 
2 

2 
1 

1 

6 

2 
1 

1 

3 

5 

16 
9 
1 

1 
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9645.  With  regard  to  the  question  of  conferring 
jurisdiction  on  local  courts  iu  divorce  cases.  Do  you 
find  that  at  present  a  number  of  poor  people  cannot 
obtain  a  decree  at  the  High  Court  because  of  the 
expense  ? — I  do. 

9646.  Can  you  give  me  any  instances  P — I  can,  my 
Lord.  "  During  the  last  few  years  four  cases  have 
"  come  imder  my  notice  where  women  have  obtained 
"  in  the  police  couit  a  separation  order  with  main- 
"  tenance,  and  in  each  case  the  husband  was  openly 
"  hving  in  adultery  with  another  woman.  In  thre?  of 
"  these  oases  the  husbands  were  repeatedly  sent  to 
"  prison  for  non-payment  of  arrears  of  maintenance. 
"  In  two  of  the  cases  the  women  drifted  into  immoral 
"  relations  with  other  men." 

9647.  Would  those  be  cases  in  which,  according  to 
your  view,  if  they  could  have  maintained  a  suit,  and 
had  the  money  to  do  it,  for  a  divorce,  it  would  have 
been  desirable  for  them  to  do  so  ?— Yes,  my  Lord.  If 
before  they  have  found  themselves  without  money  for 
a  long  period,  they  could  have  been  assisted  to  obtain 
a  divorce,  I  think  there  are  cases  where  such  an  appli- 
cation could  have  been  properly  made  and  properly 
granted. 

9648.  Then  you  go  onP — Yes;  "I  also  know  of 
"  seven  other  cases,  four  where  husbands  have  left 
"  their  wives  and  are  openly  Hving  in  adultery  with 
"  other  women,  and  three  where  women  have  left  their 
"  husbands,  and  are  openly  living  in  adultery  with 
"  other  men."  I  should  like  to  add  that  most  of  these 
people  are  living  in  the  immediate  vicinity  of  the  other 
people. 


9649.  So  that  they  all  know  where  one  another 
are  ? — Yes. 

9650.  And  they  have  no  remedy  by  divorce  because 
of  the  expense  P — Yes. 

9651.  They  have  not  the  means  P — No. 

9652.  Have  you  thought  out  whjit  the  remedy  to 
suggest  for  that  is? — Well,  I  feel  strongly  that  the 
question  of  granting  divorce  should  be  maiataiaed  upon 
a  high  plane,  and  I  should  not  be  in  favour  of  granting 
jurisdiction  to  any  local  couii; ;  but  I  am  in  favour  of 
the  views  of  the  two  previous  witnesses,  that  where 
cases  are  found  by  inquiry  to  be  bond  fide  cases  they 
ought  to  receive  assistance. 

9653.  From  where  ? — From  the  public  purse. 

9654.  Then  what  means  of  inquiry  would  you  sug- 
gest ? — Well,  it  is  difficult  at  this  stage  to  suggest  any 
means  of  inquiry.  At  present  ths  King's  Proctor  has 
an  agent — a  reliable  agent  in  cities  and  boroughs- • 

9655.  You  would  establish  a  machinery  by  which 
people  who  could  not  afford  it  should  be  able  to  pi-esent 
their  cases  for  consideration  of  somebody  to  investigate 
it,  and  then,  if  it  was  certified  to  be  a  good  case,  they 
would  be  allowed  to  proceed  in  the  High  Court  P — That 
is  my  view. 

9656.  And  the  money  found  for  them  ? — ^Yes. 

9657.  How  would  you  treat  the  persons  who  have 
to  defend  those  cases  P — Well,  in  view  of  the  fact  that 
in  criminal  cases  now  the  Crown  finds  the  money  for 
defending  the  criminal,  that  is  a  matter  for  further 
consideration  as  to  whether 

9658.  You  would  have  to  find  the  money  for  the 
other  side  too  P — Yes  ;  but  if  a  man  were  found  guilty 
the  costs  ought  to  be  put  upon  him  ;  he  ought  to  be 
made  to  pay  them. 

9659.  That  is  true  ;  but  supposing  he  had  to  get 
witnesses  there  and  defend  the  case  you  would  go  to 
the  extent  of  allowing  both  sides  to  have  the  costs  of 
their  attendance  and  proceedings  provided  ? — Well,  if 
justice  is  to  be  done,  and  the  man  has  a  good  defence, 
let  him  have  equal  opportunity. 

9660.  That  is  equally  so  if  the  petitioner  has  a  good 
claim ;  they  should  get  their  means  provided ;  and  so 
if  a  person  wants  to  defend  they  would  have  their 
means  provided  ? — You  would  probably  then  have  a 
better  opportunity  of  testing  if  there  is  collusion 
or  not. 

9661.  But  you  would  face  the  situation  of  both 
sides  being  provided  with  means  ? — I  would  rather 
that  than  have  grave  obstacles  as  at  present  in  the 
case  of  the  woman ;  I  would  rather  grant  assistance  to 
both  sides — the  plaintiff  and  the  defendant — than  not 
grant  the  plaintiff  assistance. 

9662.  Would  you  say  that  should  come  out  of  the 
rates  P — Not  local  rates,  but  out  of  Exchequer  funds. 

9663.  And  you  think  that  would  be  preferable  to 
the  High  Court  judge  coming  to  try  the  cases  ? — I 
think  it  would  ;  because  the  cases  would  be  compara- 
tively few  where  such  applications  would  be  made.  I 
do  not  think  there  is  a  great  demand  for  them  which 
would  justify  the  High  Court  judge 

9664.  How  many  cases  do  you  say  there  would  be 
in  Worcester  P — To  my  knowledge  I  should  say  ten 
cases,  but  I  do  not  suppose  in  all  those  oases  the 
person  concerned  would  apply ;  so  if  you  struck  a  fair 
average  there  would  be  five  or  six ;  and  these  cases  have 
arisen  over  a  period  of  a  considerable  number  of  years  ; 
they  are  not  all  recent  cases. 

9665.  That  might  afford  some  guide,  you  think,  as 
to  how  many  cases  there  are  in  the  country  generally  ? 
— It  might.     We  represent  a  fair  condition. 

9666.  If  so,  that  would  represent  a  substantial 
number,  taking  the  whole  country  P — In  populous 
districts;  in  places  hke  Lancashire  and  Yorkshire  it 
would. 

(Sir  Lewis  Dibdin.)  That  represents  an-ears. 

{Chairman.)  Yes,  he  said  distinctly  it  extended 
over  some  years. 

9666a.  (Sir  Lewis  Bibdin.)  Your  Lordship  put  to 
him  this  would  be  a  very  large  number  of  oases.  But 
that  would  be  worked  off  in  a  very  little  while ;  it 
would  not  be  a  recurring  number  on  the  same  scale  ? — 
Oh,  no. 
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9667.  (Chairman.)  Tou  mean  it  would  dispose  of 
those,  and  then  of  course  there  would  not  be  the  same 
number  unless  time  was  allowed  for  non-accumulation 
again  F — No,  that  is  why  I  mention  that  these  cases  are 
an  accumulation  of  years. 

9668.  It  must  be  a  matter  of  speculation  and 
estimate  how  many  cases  thei-e  would  be  ia  the  country 
if  you  give  the  facihties  that  are  suggested  ? — That 
is  so. 

9669.  You  would  not  give  jui-isdiction  of  this  kind 
to  the  justices  of  the  pohce  coui-ts  ? — No. 

9670.  We  heard  an  opinion  in  favour  of  that  the 
other  day.     Tou  do  not  agree  with  that  ? — I  do  not. 

9671.  "Woidd  you  give  youi-  reasons  ? — My  reasons 
are  that  "  the  constitution  of  such  courts  is  changed 
"  from  day  to  day,  and  the  members  comprising  the 
"  different  courts  would  probably  hold  widely  divergent 
"  views  as  to  how  such  cases  should  be  dealt  with. 
"  Second.  Because  I  consider  it  very  desirable  to  keep 
"  before  the  mind  of  the  pubUc  the  importance  of  the 
"  sanctity  of  the  mai-riage  tie.  This  would,  I  think,  be 
"  greatly  weakened  if  applications  for  divorce  were 
"  heard  in  the  same  courts  as  ordinary  applications 
"  for  maintenance  or  separation.  Third.  That  to 
"  ensure  something  like  uniformity  in  the  decision  of  any 
"  local  court  to  which  jurisdiction  to  grant  divorce  is 
"  given,  the  constitution  thereof  should  not  be  liable 
"  to  the  constant  changes  which  occur  in  a  pohce 
"  court,  and  further  that  the  President  of  such  court 
"  should  have  had  a  legal  training." 

9672.  Now  on  the  question  of  separation  orders; 
you  say  these  orders  were  granted  too  readily  in  former 
times  ? — Yes,  I  draw  attention  to  that. 

9673.  And  you  think  that  resulted  in  immorality  ? 
—Ida 

9674.  That  has  been  correctsd  latterly  ? — In  a  great 
measure — at  Worcester  it  has. 

9675.  During  the  first  1 0  years,  you  say,  that  was 
so  P — Yes. 

9676.  That  is  because  durhig  those  years  where 
maintenance  only  was  really  needed  separation  was 
also  granted? — Yes,  except  in  one  case  separation 
orders  were  made. 

9677.  Well,  we  know  about  that  change  now? — 
And  since  then,  out  of  54  orders  of  maintenance  made, 
in  only  24  instances  have  separation  orders  been 
coupled  with  them. 

9678.  When  is  that?  —  The  four  years  ending 
December  last. 

9679.  So  that  decision  was  of  some  use  ? — It  was, 
and  it  has  been  followed  pretty  strictly. 

9680.  I  shoidd  like  to  ask  you  on  the  next  point 
whether  you  have  found  by  your  expierience  that  it 
might  be  desirable  that  the  magistrates  should  have  a 
discretion  as  to  time  ?  —  I  think  it  would  be  an 
advantage. 

9681.  It  was  suggested  that  might  be  made  operative 
by  granting  an  adjournment  of  the  summons  so  far  as  it 
related  to  separation,  but  making  an  order  for  mainte- 
nance there  and  then.  Would  that  meet  your  view  ? — 
Yes,  I  think  it  would.  I  find  now,  through  the  assistance 
of  the  police  court  missionary,  when  an  application  for 
summons  is  made  the  magistrate  often  adjourns  the 
application  or  the  summons  to  see  if  the  police  court 
missionary  can  bring  them  together  again,  and  in  a 
number  of  cases  he  succeeds  before  process  is  actually 
issued. 

9682.  Then  you  make  the  point  we  have  heard  very 
often,  and  which  seems  quite  reasonable,  that  the 
woman  should  be  allowed  to  get  her  order  without 
necessarily  leaving  her  home  before  doing  it? — Yes,  I 
have  he^rd  a  number  of  cases  of  that  sort  where  that 
would  be  desirable. 

9683.  Now  I  come  to  another  point,  the  question  of 
publication.  WiU  you  give  us  your  view  ? — My  views 
are  that  pubUcation  as  at  present  ought  to  be  pro- 
hibited— ^the  details.  But  I  think  the  names  of  the 
parties  and  the  result  of  the  proceedings  should  be 
published.  I  do  not  agree  that  the  whole  proceedings 
should  be  kept  from  the  pubHc. 

9684.  What  is  your  experience  about  this,  and  why 
do  you  come  to  that  conclusion  ?— My  experience  is 
this,  that,  even  in  small  matters,  people   who  are  in. 


say,  respectable  positions,  and  are  even  apprehended 
for  being  drunk,  or  some  other  comparatively  small 
offence,  are  quite  concerned  that  their  names  should 
be  kept  out  of  the  papers.  Over  and  over  again 
efforts  are  made  to  keep  their  names  out  of  the  paper. 

9685.  We  are  speaking  now  of  divorce  cases  ? — Yes 
I  have  no  experience,  except  judging  from  that  stand- 
point, that  it-  acts  as  a  deterrent.  The  fact  that  their 
names  would  be  published. 

9686.  But  with  regard  to  publication  being  pro- 
hibited, why  do  you  come  to  that  conclusion  ? — Well, 
I  think  if  a  person  knew  that  no  public  mention  would 
be  made  of  his  conduct  if  he  was  discovered  would 
make  him  less  careful  than  he  otherwise  would  be. 

9687.  I  know.  That  is  one  side  of  the  pictui-e. 
But  you  said  you  would  not  allow  the  pubUcation  of 
details  in  divorce  cases  ? — No ;  I  would  not. 

9688.  What  is  the  ground  on  which  you  put  that? 
— Oh,  the  effect  it  has  on  people,  especially  younger 
people. 

9689.  That  you  think  it  more  harmful  than  the 
deterrent  side  of  it  ? — Yes  ;  I  do. 

9690.  To  what  extent  have  you  noticed  the  effects 
of  this  reading  on  younger  people? — Well,  I  cannot 
give  any  definite  infonnation  with  regard  to  that  as 
resulting  from  my  ovrn  experience,  except  judging  what 
must  be  the  result  of  reading  the  details  that  one 
sees. 

9691.  Have  you  in  Worcester  those  pubhcations  ? — 
Yes. 

9692.  I  think  the  only  other  thing  is  you  quote 
something  on  this  subject  which  we  have  already  had 
from  some  witness  ? — The  head  constable  of  Liverpool 
wi-ote  to  me  on  that  subject. 

9693.  I  think  we  have  already  had  that.  It  is  an 
emphatic  expression  from  the  head  constable  of 
Liverpool  as  to  publication  ? — Yes. 

9694.  That  is  Mr.  Dunning,  the  present  head  con- 
stable of  Liverpool  ? — Yes. 

9695.  (Mr.  Brierley.)  I  do  not  quite  understand 
why  you  say  that  alteration  brought  about  by  Han-iman 
V.  Harriman  has  reduced  immorality  ? — I  do  not  think 
I  say  that. 

9696.  I  think  you  said  separation  orders  were 
granted  too  readily,  resulting  in  great  temptation  to 
immorality,  and  sometimes  to  immorality  itself.  Do 
you  think  when  the  separation  is  not  granted  there  is 
less  chance  of  the  parties  leading  an  immoral  life  ? — 
Well,  the  eifect  is  almost  the  same.  If  you  grant 
separation  orders  now  they  do  separate. 

9697.  But  if  you  grant  a  maintenance  order  on  the 
ground  of  desertion,  do  you  think  the  husband  is  less 
likely  to  live  an  immoral  life  because  a  separation  order 
is  not  granted  against  him  ? — No,  I  do  not  think  it 
makes  much  difference. 

9698.  And  the  same  with  regard  to  the  wife  ? — Yes, 
but  I  did  not  draw  the  deduction  which  you  put. 

9699.  I  thought  you  did ;  that  in  consequence  of 
there  being  fewer  separation  orders 

[Chairmim.)  He  did  not  say  so. 

9700.  (Sir  Lewis  Bihdin.)  Was  it  not  your  pouit 
that  for  the  first  ten  years  these  orders  were  granted 
too  readily  altogether  ? — Yes. 

9701.  And  that  had  a  bad  effect  on  morals  ? — Yes. 

9702.  (Mr.  Brierley.)  I  thought  you  meant  the 
alteration  brought  about  by  Harriman  v.  Harriman  had 
in  itself  a  tendency  to  reduce  the  bad  effects  of  these 
orders  ? — No. 

9703.  Now  do  you  agree  with  the  last  two  witnesses 
as  to  the  estimate  of  the  county  court  held  by  the 
working  classes.  I  am  rather  surprised  to  hear  that 
they  were  unpopular  amongst  the  working  classes  P— I 
would  not  go  that  far  myself.  I  could  not  speak  from 
any  definite  experience  upon  it,  and  I  would  not  like  to 
say. 

9704.  You  have  had  no  means  of  forming  an 
opinion  about  that  one  way  or  the  other  ?— No ;  as  to 
what  the  views  of  the  working  classes  are  on  that  I 
could  not  form  an  opinion. 

9705.  (Mrs.  Tennant.)  Sometimes  the  wife  is  too 
poor  to  take  out  the  order  that  is  granted  against  her 
husband — to  pay  the  court  fee  neoessai;y  to  take  out 
the  order  ? — Yes. 
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9706.  Hare  you  had  that  experience  ? — Yes.  Where 
an  application  is  made  by  a  woman  for  a  summons 
for  desertion  or  cruelty,  or  any  of  those  offences  named 
in  section  5  of  this  Act,  and  she  makes  a  good  case, 
and  she  has  no  money,  almost  universally  a  free 
summons  is  granted. 

9707.  I  am  not  sufficiently  experienced  in  the  pro- 
cedure, so  you  will  forgive  this  question  if  it  is  un- 
necessaiy.  There  are  cases  that  show  summonses 
granted  and  orders  not  taken  out :  there  is  a  summons 
first  to  get  the  husband  there  ? — The  first  summons 
CO  bring  him  before  the  court  to  have  the  case  heard. 

9708.  That  is  what  you  call  the  free  svimmons 
sometimes  ? — Yes. 

9709.  Then  after  that  the  order  is  made,  and  then 
the  fee  has  to  be  paid  for  that  order  to  be  taken  out  ? 
— That  may  be  so,  but  if  a  woman  has  been  granted 
a  free  summons  you  may  take  it  that  the  consequent 
order,  if  she  succeeded  in  her  application,  is  also 
granted  free. 

9710.  Yes,  I  can  quite  see  that,  but  are  there  cases 
in  which  she  may  have  the  means  to  get  the  money  for  the 
summons,  and  then  owing  to  delay  because  her  husband 
has  not  been  paying  her  alimony  she  cannot  get  the 
necessary  sum  to  take  the  order  out  ?—  -There,  again, 
in  a  bond  fide  case  a  free  warrant  is  granted.  It  must 
of  necessity  run  a  month  before  she  could  obtain  a 
warrant.  If  the  man  does  not  pay  anything  for  a 
month  we  could  not  enforce  it  until  that  month  has 
elapsed,  and  if  she  is  a  poor  woman  a  free  warrant 
is  granted. 

9711.  I  gather  from  other  witnesses  that  practice  is 
not  universal  ? — That  may  be  so. 

9712.  Would  you  recommend  any  amendment  that 
would  enable  that  to  be  universal  ? — Well,  I  find  a 
number  of  cases  happened  in  our  coui-ts  where  I  think 
it  is  quite  right  in  cases  of  very  poor  people  for  them 
to  have  the  free  assistance  of  the  court,  and  our  court 
is  fairly  ready  on  proved  poverty  to  grant  these 
summonses  and  the  subsequent  process. 

9713.  {Mr.  Spender).  Might  I  ask  one  or  two  ques- 
tions about  reporting.  I  think  you  heard  Mr.  Harris' 
evidence  just  now.  He  said  he  would  apply  his  rule 
to  the  police  court  cases  entailing  similar  evidence 
as  we  are  thinking  of? — With  that  view  I  entirely 
concur. 

9714.  You  are  not  speaking  only  of  reports  of 
matrimonial  cases  ? — No. 

9715.  The  police  evidence  seems  fairly  strong  on 
this  subject.  Is  it  founded  on  any  concrete  experience  ? 
For  instance,  we  often  see  in  London  in  children's  cases 
in  the  police  courts  that  boys  have  been  led  astray  by 
reading  a  particular  kind  of  sensational  fiction.  Have 
you  in  your  mind  any  case  in  which  it  has  been  alleged 
that  particular  offences  have  been  rendered  more 
frequent  by  the  reading  of  newspapers  ? — No,  I  think 
it  would  be  difficult  rather  to  put  into  concrete  form. 
Might  I  put  it  this  way,  that  I  base  my  view  on  what  I 
may  call  the  human  nature  standpoint,  that  those 
details,  if  piinted,  must  ha,ve  a  bad  effect. 

9716.  Yes,  but  what  I  want  to  get  at  is  this,  whether 
it  was  based  on  any  particular  pohoe  experience,  or 
whether  it  is  your  general  view,  which  we  all  might,  or 
might  not,  have  of  the  probable  consequences  ? — I  think 
you  may  take  it,  it  is  the  general  view  rather  than 

9717.  It  is  not  founded  necessarily  on  your  police 
experience  ? — Oh,  I  think  not. 

9718.  And  if  these  rules  apply  you  would  wish  them 
them  to  apply  to  all  the  same  sort  of  cases  ? — Yes,  if 
you  get  a  case  of  bestiality  that  is  going  to  the  assizes  ; 
that  ought  to  be  prohibited  just  as  much. 

9719.  Do  not  magistrates  as  a  rule  clear  the  court 
in  such  cases  ? — No,  not  clear  the  court. 

9720.  They  have  got  the  power? — I  doubt  if  they 
have.     They  ask  women  to  retire. 


9721.  And  do  they  ask  reporters  not  to  take  them 
down  ? — No,  but  I  think  one  may  say  this  for  the 
Press,  that  in  that  particular  type  of  case  they  act 
very  judiciouly  ;  but  there  are  cases  where  I  think  too 
much  may  be  given. 

9722.  Then  you  ai'e  thinking  of  the  type  of  case 
where  the  details  are  not  actually  offensive  in  the 
sense  that  those  extreme  cases  are,  but  which  do  raise 
questions  of  matrimonial  misconduct  P — Yes,  of  sex. 
AVliere  these  reports  give  details  which  do  and  must 
raise  the  qviestion  of  sexes,  I  think  they  would  be  better 
left  out. 

{Mr.  Spender.)  Does  your  Lordship  know  about  the 
clearing  of  the  coui-ts  by  the  magistrates  ? 

{Chairman.)  Well,  I  do  not  know  quite.  You  mean 
if  a  case  is  not  an  indecent  case,  but  is  of  sex 
character. 

{Mr.  Spender.)  Yea,  my  Lord. 

{The  Witness.)  Well,  I  think  they  may  not  clear 
the  court,  but  they  generally  ask  women  to  go  out, 
and  they  direct  the  police  generally  to  put  young  boys 
out.  We  act  from  the  best  standpoint,  and  boys  are 
kept  out.  It  is  not  often  that  the  court  is  cleared. 
Of  coiu-se  under  the  new  Children's  Act  all  cases 
involving  the  hearing  of  cases  against  children,  where 
it  is  a  questioil  of  some  offence  against  a,  girl,  the  court 
can  be  and  is  cleared  now,  and  they  are  practically  only 
heard  in  the  presence  of  the  reporters  and  the  officers 
of  the  court. 

9723.  In  considering  this  matter  are  you  thinking 
more  of  the  local  press  or  the  Sunday  press  ? — Well, 
the  Sunday  newspaper  generally ;  that  class  of  paper. 

9724.  I  suppose,  generally  speaking,  the  smaller 
the  place,  the  greater  the  piiblicity  in  police  court 
proceedings  ? — Yes. 

9725.  Someone  sent  me  this  morning  a  paper  from 
Worcester,  and  he  remarks  on  it  that  it  is  the  practice 
in  Worcester,  he  thinks,  to  report  nearly  every  case 
that  comes  into  the  police  court? — That  is  so;  yes. 
But  in  Worcester  we  have  two  evening  papers,  and  I 
think  four  weeklies,  and  they  want  some  news. 

9726.  Something  to  fill  up  you  were  going  to  say. 
That  is  not  what  papers  generally  want?^ — No,  but 
with  regard  to  our  own  particular  locality. 

9727.  As  the  town  increases  in  size  the  amount  of 
publicity  would  decline  ? — Yes,  I  think  you  would  find 
space  in  the  paper  would  be  of  more  value,  and  the 
smaller  the  community  the  greater  the  interest  taken 
in  all  that  appertains  to  that  community.  Everybody 
knows  each  other,  and  each  case  is  of  more  or  less 
interest  for  a  greater  number  of  people. 

9728.  Do  you  imagine  if  divorce  could  be  treated 
in  local  courts  they  would  be  very  fully  reported  ? — 
They  would. 

9729.  {Chairman.)  The  general  effect  of  what  you 
say  on  that  point  I  understand  to  be  that,  leaving 
apart  actual  indecency,  sex  questions  are  not  desirable 
to  be  reported  at  all  unless  it  is  something  of  a  necessary- 
character  ? — That  is  my  view. 

9730.  The  mere  suggestiveness  of  them,  apart  from 
any  indecent  form  of  reporting,  ia  what  you  are 
objecting  to  ? — Yes. 

9731.  As  to  indecency  there  are  stronger  grounds 
still?— Quite. 

9732.  And  your  view  is  that  at  present  divorce 
cannot  be  obtained  in  many  cases  where  it  ought  to  be 
if  the  party  desired,  and  you  suggest  a  scheme  for  that 
to  be  done  without  a  local  court,  by  providing  the  funds 
for  doing  it  ? — That  is  my  point.  I  think  divorce  is  an 
important  question,  and  ought  to  be  maintained  on  a 
high  level. 

{Chairman.)  I  thank  you  very  much  for  your 
evidence. 


Mr.  Joseph  Davidson  Sowbbbt  called  and  examined. 


9733.  {Chairman.)  I  think  you  are  chief  constable 
of  the  borough  of  Plymouth  P — ^Yes. 

9734.  How    long    have    you    held    that    office?— 
18  years. 

9735.  Plymouth   we   know   is    a   ver-y   well-known 
military  centre  as  well  as  a  mercantile  port  ? — -Yes. 


9736.  I  daresay  you  have  had  a  large  experience 
of  the  various  classes  of  people  in  Plymouth?— In 
Plymouth,  and  in  Leeds  before  that. 

9737.  Were  you  before  that  in  Leeds  ?— Yes. 

9738.  As  what  ? — As  chief  inspector  of  police. 

9739.  Have  you  found  that  there  are  many  people 
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in  Plymouth  who  under  the  present  law  cannot  in 
consequence  of  the  expense  make  application  for 
divorce  ? — ^I  have,  my  Lord. 

9740.  Do  you  say  that  instances  are  within  your 
own  knowledge  of  that  ? — That  is  so. 

9741.  Are  those  numerous  or  not  ? — They  cropped 
up  periodically  and  duruig  my  18  years  service  there  I 
have  known  many. 

9742.  Many  ? — Yery  many. 

9743.  And  what  is  the  difficulty — expense  always  ? 
— Poverty. 

9744.  That  is  the  same  thing.  Do  you  consider  a 
local  jiu'isdiction  would  remove  that  difficulty  ? — 1  do. 

9745.  Are  you  in  favour  of  that  ? — 1  am  in  favour 
of  some  better  facilities  being  given  to  the  very  poor 
to  facilitate  their  obtaining  divorce  in  desei-ving  cases, 
either  by  the  establishment  of  a  local  coui-t,  or  I 
do  not  disapprove  of  the  suggestions  made  by  my 
colleagues. 

9746.  But  you  agree  something  must  be  done  P — 
Something  must  be  done. 

9747.  I  notice  you  said  in  your  proof  house  rents 
in  Plymouth  are  heavy,  and  there  are  few  sm.all  houses 
suitable  for  working  people  ? — Very  few  indeed. 

9748.  Does  that  lead  to  people  living  in  lodgings  ? 
— It  leads  to  houses  being  let  off  to  numerous  families 
— large  houses  with  two,  three,  four  or  five  families 
residing  in  some. 

9749.  And  do  you  have  a  large  sailor  population 
living  in  that  way  ? — Tes,  and  military. 

9750.  Men  being  away  frequently  on  foreign 
stations  P — Very  frequently. 

9751.  Has  that  led,  in  your  expei-ience,  to  any 
difficulty  ? — Undoubtedly. 

9752.  In  what  way? — Husbands  away,  wives  left 
alone,  living  with  other  families  in  the  same  house ; 
many  of  them  young  country  girls  that  have  married 
young  men,  say,  from  parts  of  Cornwall  and  Devonshire, 
who  have  drifted  into  the  Navy.  They  have  gone 
back  to  their  birthplace  and  picked  up  a  sweetheart, 
brought  her  there,  and  she  is  left  in  contact  with  other 
men  in  very  undesirable  surroundings. 

9753.  Ton  have  received  complaints  from  the 
husbands  abroad  as  to  what  is  going  on  ? — Frequently 
from  all  parts  of  the  world. 

9754.  Sometimes  anonymous  ? — Many  times  anony- 
mous. 

9755.  Ar-e  those  letters  suggesting  immorality  on 
the  part  of  the  wife  ? — Sometimes,  and  sometimes  it 
turns  out  to  be  correct. 

9756.  I  see  further  you  refer  to  having  received 
complaints  from  husbands  and  wives  of  immorality 
and  cruelty ;  is  that  so  P — That  is  so. 

9757.  And  there  is  some  expression  of  a  desire  not 
to  live  together.  Will  you  teU  us  what  it  is  you 
really  have  heard,  and  what  you  know  with  regard  to 
that  P — I  have  heard  complaints,  my  Lord,  from  sailors 
on  foreign  stations,  and  have  thought  it  wise  to  make 
private  inqiuries,  the  result  of  which  I  sent  to  the 
captains  of  the  vessel  to  use  his  discretion  as  to  how 
much  of  the  information  he  should  give  to  the  husband, 
and  upon  the  husband's  return  on  some  occasions 
there  has  been  a  mutual  separation  without  any  order 
by  the  court.  On  the  other  hand,  I  must  say  this, 
that  1  find  sailors — the  Jack  tars — are  generally  very 
forgiving,  and  they  freqviently  forgive  where  I  am 
afraid  I  should  not. 

9758.  Do  you  find  in  some  of  the  cases  they 
express  a  determination  not  to  live  together? — That 
is  so. 

9759.  And  then  how  do  they  get  on ;  can  they  find 
the  money  for  divorce  P — In  many  cases  it  is  entirely 
impossible. 

9760.  "What  happens  then? — The  wife,  if  she  is  a 
good  moral  woman,  has  to  work  for  her  livelihood  by 
charing  or  going  into  domestic  service,  and  the  husband 
takes  care  of  himself. 

9761.  Do  you  find  this  sort  of  separation  does  lead 
to  immorality  ? — Undoubtedly. 

9762.  And  yet  the  expense  is  too  gi-eat  for  either 
side  to  relieve  themselves  by  proper  proceedings  ? — 
Well,  the  man  only  has  a  very  small  income,  and  the 
wife   has   only   what   the   husband   gives   her,   and   a 


separation  means    in    many  cases   cohabitation  mth 
other  people,  on  the  part  of  the  man  particularly. 

9763.  Then  you  regard  this  from  what  you  say  as  a 
substantial  grievance  P — I  do. 

9764.  Which  should  meet  vrith  some  remedy '— 
Tes.  ■'  ■ 

9765.  Tou  give  here  an  illustration.  I  do  not 
know  whether  that  will  assist  us.  Tou  say  "  it  is  withia 
the  last  fortnight "  in  your  proof  ? — Tes ;  I  was  waited 
upon  by  a  young  married  woman  asking  me  to  advise 
her  how  to  act.  She  was  mai-ried  to  a  petty  officer  in 
the  Navy.  He  had  been  home  about  10  days  after  an 
absence  of  about  six  months.  He  went  to  his  wife 
who  was  living  with  her  mai-ried  sister — she  had  no 
home  of  her  own.  He  stayed  with  her  about  seven 
days.  Then  he  turned  round  on  her  and  told  her,  "  I 
"  do  not  know  how  it  is  " — calling  her  by  her  Christian 
name — "  but  when  I  have  been  a  week  with  you  I  am 
"  tired  of  you,  and  I  am  going  to  town  to  pick  up  a 
"  prostitute."  The  girl  followed  him  to  town,  and 
saw  him  pick  up  vsdth  another  woman  and  go  away 
with  her ;  and  that  happens  every  time  he  conies 
home. 

9766.  And  she  has  no  remedy?- — She  has  no  means 
to  get  the  remedy. 

9767.  Is  that  the  case  you  refer  to  in  youi-  note  on 
the  second  page  ? — No. 

9768.  Well,  what  is  tha,t  ?   It  is  where  you  commence 

"  within  a  fortnight  a  young  woman  " ? — Ah,  that 

is  another  case.  That  is  where  a  married  woman  of 
28  or  80  lived  in  a  retail  licensed  house  in  Devonport — 
that  is  an  adjoining  borough;  there  the  husband 
seduced  a  young  girl  of  14  years.  That  child  gave 
birth  to  a  child  in  her  fifteenth  year.  The  man,  when 
the  discovery  was  made,  ran  away  from  his  wife  and 
came  to  London.  The  wife  left  Devonpoi-t — the 
adjoining  borough — and  came  to  live  in  Plymouth. 
From  that  time  until  the  present  time  the  wife  and 
her  husband  have  been  living  apart,  and  he  has  been 
making  no  contribution  to  support  her,  and  she  is  too 
poor  to  seek  it. 

9769.  Has  he  been  living  with  somebody  else.'' — He 
is  living  with  another  woman  here,  and  his  wages  are 
about  50s.  a  week. 

9770.  That  would  be  a  case  where  she  could  obtaia 
an  order  for  desertion  ? — ^Tes,  she  could  get  an  order 
for  desertion,  but  she  has  not  the  means  to  obtain  an 
order  or  divorce. 

9771.  Those  are  i-ather  typical  cases  that  you  have 
mentioned  here,  or  are  they  i-are  ? — Oh,  rare.  There 
is  another  case  I  mention  there,  where  the  man 

9772.  Tou  say  in  youi-  proof  "Numerous  cases  of  a 
"  similar  nature  have  come  to  my  notice  "  ? — Within 
the  18  years.  I  do  not  mean  to  say  within  one  year, 
my  Lord.  There  is  another  case  where  a  manied  man 
left  his  wife  and  went  to  live  with  a  woman  in  Cardiff. 
By  the  woman  in  Cardiff  he  had  four  illegitimate 
childi-en.  In  that  case  there  was  a  separation  order 
granted  by  the  court,  and  the  wife  did  not  press  the 
man  for  the  money.  Her  father  was  a  stone  quarry 
owner  in  Cornwall,  and  while  he  and  his  wife  hved 
the  daughter — the  man-ied  woman — was  taken  care  of. 
But  about  two  years  ago  she  lost  both  her  parents, 
and  now  she  is  left  with  a  son  who  is  earning  sufficient 
to  keep  himseK.  He  is  about  20,  and  another  boy  about 
14,  who  is  a  lunatic  in  an  asylum.  It  is  very  hai-d  on 
that  woman. 

9773.  She  caimot  get  a  divorce  because  she  has  no 
means  P — Tes. 

9774.  Those  are  cases  that  you  think  ought  to  lead 
to  an  opportunity  for  rehef  P — I  do,  my  Lord. 

9775.  Tou  say  in  your  proof,  "  In  these  cases  the 
"  husband  and  wife  are  practically  separated  for  Ufe 
"  although  not  divorced,  and  I  submit  that  separation 
"  of  that  kind  is  not  conducive  tomoi-aUty"? — It  is 
not.  I  think  that  is  proved  by  the  four  illegitimate 
children. 

9776.  Applications  are  frequently  made  to  justices 
in  Plymouth  on  the  ground  of  persistent  cruelty?— 
Tes. 

9777.  And  the  police  make  enquiries  P — In  every 
ease  where  they  apply  for  a  free  summons. 
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9778.  And  tlie  magistrates  do  their  best  to  get  the 
parties  together  ? — They  are  extremely  kindly  disposed. 

9779.  Tou  state  that  69  such  applications  were 
heard  in  the  public  court,  of  which  35  were  granted 
and  34  refused,  so  that  only  50  per  cent,  were  granted  ? 
— Just  about  50  per  cent. 

(Sir  Lewis  Dibdin.)  In  three  years. 

(Chairman.)  In  thi-ee  years. 

(Witness.)  Within  that  period,  my  Lord,  I  daresay 
there  would  be  four  times  that  number  of  applications 
made  for  summonses  to  justices,  and  the  justices  woiild 
direct  a  preliminary  enqtiiry,  and  the  result  would  be 
that  probably  a  third  or  a  foui"th — a  quarter  of  the 
applicants  would  be  granted  summonses. 

9780.  (Chairman.)  What  becomes  of  the  others  ? — 
Well,  when  the  husband  and  wife  are  seen  together, 
they  frequently  mate  it  up. 

9781.  Then  you  say  in  some  cases  where  separation 
orders  are  obtained  the  pai"ties  remain  apart  ? — In  some, 
my  Lord.  Of  the  35  orders  gi-anted,  14  at  the  present 
time  are  living  apart. 

9782.  How  long  is  the  maximum  time — ^that  is  in 
the  three  years  ? — -Yes,  you  must  take  the  maximum 
at  about  18  months.  I  have  traced  10  of  them  living 
together,  and  11  I  cannot  trace. 

9783.  How  many  are  living  apart  ? — Fourteen. 

9784.  And  the  payment  was  made  in  those  oases  by 
the  husband  ? — ^Payment  being  made  in  all  the  cases. 
Occasionally  the  husband  will  have  to  be  summoned 
for  arrears,  but  they  are  all  paying. 

9785.  But  you  go  on  to  say  ia  these  cases  the  order 
is  pi-actically  equivalent  to  a  divorce  except  that  it 
prevents  re-marriage  ? — Yes. 

9786.  "  But  in  other  cases  the  parties  are  sepa- 
"  rated  for  only  a  short  time  and  finally  come  back 
"  together  "  ? — That  is  so. 

9787.  Then  you  say  in  sevei-al  cases  where  they  are 
living  apart  the  wives  are  content  to  live  properly  and 
the  husbands,  though  paying  the  income,  are  living  in 
open  immorality  with  other  woxaen  ? — In  some  cases. 

9788.  How  many  cases  do  you  know  of  P — I  should 
not  like  to  commit  myseH  to  a  number,  my  Lord,  but  I 
know  of  several  at  the  present  time.  Tery  few  of  the 
wives  follow  the  same  course. 

9789.  Have  you  had  any  cases  in  which  the  order 
has  been  rescinded  on  the  ground  of  the  wife's  mis- 
conduct ? — Not  one. 

9790.  The  next  point  you  have  already  stated. 
The  last  point  in  your  proof  is  in  regard  to  publication. 
What  have  you  to  say  about  that  ? — ^I  agree  with  the 
other  witnesses  in  regard  to  that.  I  think  it  is  im- 
desirable  to  publish  details  of  any  indecent  or 
suggestive  nature  either  in  connection  with  divorce 
proceedings  or  criminal  proceedings. 

9791.  Have  you  found  in  your  experience  that  that 
has  had  an  effect  in  any  way,  on  the  younger  people 

especially  ? No,  my  Lord,  I  cannot  say  that  I  think  it 

has. 

9792.  What  do  you  base  that  upon  ? — A  case  that 
happened  a  few  months  ago.  There  was  a  case  in 
which  a  clergyman  was  a  co-respondent  in  a  divorce 
case  in  London.  I  forget  the  name  of  it.  There  was 
great  interest  manifested  in  that  case,  and  I  remember 
in  the  house  of  a  friend  one  evening  hearing  a  con- 
versation between  several  young  ladies  on  the  point, 
and  by  the  interest  they  evoked   the  case  was  un- 


doubtedly being  read  word  by  word  by  those  young 
girls.     I  do  not  think  that  can  be  good. 

9793.  (Mi:  Brierley.)  Are  you  a  member  of  the 
Chief  Constables'  Association? — Yes. 

9734.  Ai-e  you  a  member  of  the  committee  P — No. 
I  am  a  member,  but  I  am  inactive. 

9795.  I  was  only  wondering  whether  you  had  taken 
a  part  in  the  recommendation  made  by  the  association  P 
— -Absolutely  none ;  1  am  quite  independent. 

9796.  I  understand  you  to  say  you  are  in  favour  of 
additional  facilities  being  given  to  poor  people  for 
divorce.  Have  you  considered  the  suggestion  that  the 
county  cotirts  should  have  jurisdiction  ? — I  do  not  feel 
competent  to  pass  any  comment  on  that.  I  should 
like  to  say  this,  that  I  certainly  think  a  county  court, 
presided  over  by  a  qualified  legal  gentleman,  would  be 
a  far  better  place  than  the  police  court  where  frequently 
you  only  have  ordinary  magistrates. 

9797.  I  think  you  may  take  it  all  the  coimty  courts 
are  presided  over  by  legal  gentlemen  P — Yes,  that  is  what 
I  say ;  quite. 

9798.  Would  you  agree  with  the  last  witnesses  that 
the  county  courts  are  not  popular  among  the  working 
classes  P — I  do  not  think  I  would  be  justified  in  saying 
that. 

9799.  Am  I  to  understand  that  you  have  really 
formed  no  opinion  about  the  matter,  or  that  you  do 
not  think  they  ai-e  popular  ? — I  do  not  think  they  are 
unpopular.  I  do  not  know  why  a  poor  man  or  a  poor 
woman  should  object  to  obtaining  what  they  require 
from  the  county  court.     I  can  see  no  reason. 

9800.  Then  you  do  not  think  the  working  classes 
would  have  any  objection  to  having  divorce  cases  tried 
by  the  county  court,  simply  because  it  was  a  county 
court  P — Why  should  they  P     I  cannot  see  it. 

9801.  I  do  not  know,  but  we  have  heard  that  they 
may  have  an  objection  ? — -Well,  I  do  not  think  so. 

9802.  (Sir  George  White.)  One  word  with  regard  to 
the  housing  of  the  poor  at  Plymouth.  You  mention 
the  fact  that  there  are  very  few  small  houses  suitable 
for  working  people.  Do  we  understand  from  this 
evidence  that  you  consider  the  way  in  which  they  are 
housed  conduces  to  immorality  P — Yes,  in  some  instances 
1  think  it  is  very  probable. 

9803.  It  has  a  tendency  P — Yes,  I  think  so,  sir.  I 
might  go  a  little  fnrther  with  respect  to  that  question 
to  do  with  the  houses  where  there  are  four  or  five 
families  in  the  one  house.  Take  a  young  married 
woman  living  there  alone ;  the  husband  away.  A 
sailor's  wife ;  she  in  common  with  every  man  and 
woman  in  that  place  has  to  use  the  same  domestic 
arrangements.  They  are  common  to  the  house  ;  that 
alone  is  not  good. 

9804.  (Mr.  Spender.)  Have  you  a  stipendiary 
magistrate  P — ^No,  I  wish  we  had. 

9805.  Then  your  separations  go  before  the  ordinary 
justices  ? — Yes  ;  of  course  they  are  advised  by  the 
clerk. 

9806.  (Chairman.)  Do  you  know  of  your  own 
knowledge  that  cases  from  Plymouth  do  find  their  way 
to  the  Divorce  Court  when  the  people  have  found  the 
money  ? — A  few ;  very  few — comparatively  few  of  the 
number  of  complaints  we  receive  of  cases  that  could  be 
brought  here  were  the  people  able  to  bring  them. 

(Ghairmam.)  I  must  thank  you  very  much  for  your 
evidence,  Mr.  Sowerby. 


Major  Ptjltbnet  Malcolm,  D.S.O.,  called  and  examined. 


9807.  (Chairman.)  Are  you  chief  constable  of 
Kingston-upon-HuU  ? — Yes. 

9808.  You  retired  from  the  army  with  24  years 
service,  and  have  been  chief  constable  of  Hull  since 
December  1903  ?— Yes.  _ 

9809.  Are  you  a  member  of  the  Chief  Constables 
Association  ? — I  am  not. 

9810.  First,  I  would  ask  you  with  regard  to  the 
question  of  conferring  jui-isdiction  in  divorce  matters 
on  local  courts.  Do  you  find,  or  have  you  any  reason 
for  thinking,  that  at  the  present  time  the  poorer 
classes  cannot  reach  the  Divorce  Court  in  London  P — 
That  is  so. 


9811.  Do  you  think  any  remedy  can  or  should  be 
provided  for  that  P — I  think  the  number  of  cases  in 
which  the  poorer  classes  wish  to  go  into  the  Divorce 
Court  are  very  few,  but  no  doubt  there  are  isolated 
instances  where  they  cannot  go  into  the  Divorce  Coiu-t 
on  account  of  the  expense. 

9812.  You  say  here  that  you  feel  you  have  not 
sufficiently  studied  the  subject  to  be  entitled  to  give 
an  opinion  on  all  the  aspects  of  the  case  P — Yes. 

9813.  But  on  some  perhaps  you  can  do  so  P — With 
regard  to  the  choice  of  the  court  that  should  adjudicate, 
I  am  strongly  of  opinion  that  what  Mr.  Peacock  of 
Manchester  said  is  the  best  alternative. 
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9814.  Finding  the  money  P — I  think  it  should  not 
be  left  to  a  local  court;  that  it  should  be  a  court 
presided  over  by  an  eminent  judge  who  is  well  versed 
in  divorce  matters. 

9815.  Mr.  Peacock's  suggestion,  as  I  followed  it,  was 
substantially  that,  with  the  addition  that  the  locaHty 
or  the  State  should  find  the  means  for  the  parties  to 
bring  their  cases  before  the  court  ?  —  I  should  say 
Mr.  Peacock  meant  oases  wheve  it  was  absolutely 
necessary. 

9816.  Oh,  yes,  in  proper  cases  ? — I  do  not  think  the 
local  courts  have  anything  to  commend  them.  I  think 
what  Mr.  Peacock  said  is  true.  He  said  he  thought 
the  poor  people  might  very  properly  criticise  the  fact 
that  they  had  to  go  to  one  court  and  that  the  other 
classes  went  to  another.  I  think,  on  the  other  hand, 
if  I  may  be  permitted  to  say  so,  that  those  in  middle 
class  positions  might  very  easily  say  the  same  :  "  Why 
"  should  we  have  to  go  to  the  expense  of-  going  to 
"  London  when  the  poor  people  can  come  to  this 
"  court  P  "     I  think  it  hits  both  ways. 

9817.  Just  to  follow  out  the  line  of  thought  you  are 
presenting ;  why  should  there  be  any  objection  to  their 
going  to  the  local  courts  if  it  existed,  instead  of  not 
going  to  any  court  at  all  as  at  present  ? — I  am  greatly 
against  local  courts,  my  Lord.  1  think,  first  of  all,  it 
lacks  the  dignity  that  is  necessary  for  a  court  which 
is  going  to  deal  with  such  a  serious  matter  as  the 
sanctity  of  marriage. 

9818.  I  quite  follow  that ;  but  I  was  asking  as  to 
the  objection  of  the  individual  to  go  to  the  local  court 
which  you  suggest.  Why  should  that  objection  exist 
if,  as  at  present,  he  cannot  go  to  any  court  at  all  because 
of  the  expense  ? — I  do  not  quite  follow. 

9819.  It  is  suggested  by  some,  you  know,  that  there 
should  be  a  local  court,  and  it  is  suggested  by  others  that 
there  should  be  a  High  Court  judge  coming  down.  It 
is  suggested  by  Mr.  Peacock  that  the  expense  of  going 
to  the  court  should  be  provided,  and  that  they  should 
go  to  London.  1  do  not  quite  follow  why  you  say  a 
poor  person  shoiild  object  to  a  local  court,  when  at 
present  he  cannot  go  to  the  court  at  all  P — WiU  you 
let  me  give  one  instance.  The  moment  you  had  a 
matter  locally  dealt  with  you  would  have  the  whole 
matter  in  the  local  press ;  it  would  become  of  local 
publicity,  and  I  think  that  would  be  strongly  objected 
to  by  the  poor,  considering  the  rich  could  take  their 
cases  to  London,  and  probably  gain  less  publicity.  It 
would  also  come  under  the  objection  that  I  shall  make 
later  on  as  to  pubhshing  these  matters  in  the  press. 
It  would  give  local  notoriety  which  would  be  very  bad. 

9820.  That  difficulty  might  be  met  by  excluding 
the  pubhshing  of  reports  in  the  press  P — And  excluding 
the  public  from  the  court  P 

9821.  Yes  ? — Well,  I  do  not  agree.  I  am  against 
the  local  court. 

9822.  One  ground  you  give  is  pubhcity ;  then  I 
understand  you  have  another  ? — I  think  the  dignity  of 
the  court  would  be  lacking. 

9823.  Then  your  view  would  be  rather  to  adopt  the 
line  suggested  by  Mr.  Peacock  of,  in  proper  cases,  pro- 
viding the  necessary  means  for  the  persons  to  have  then- 
cases  heard  in  London  ? — Tes,  exactly  as  Mr.  Peacock 
said ;  that  if  enquiries  were  made  by  a  Crown  official 
from  a  competent  local  authority,  and  the  case  was 
found  to  be  a  really  deserving  one,  in  which  there  was 
disclosed  real  necessity,  I  think  then  the  case  ought  to 
be  sent  up  to  London  and  dealt  with,  without  any 
expense  to  the  very  poor  person. 

9824.  Then  with  regard  to  the  separation  orders. 
Have  you  got  a  number  of  separation  orders  at  Hull  ? 
—Tes. 

9825.  Bothfor  drunkenness  and  other  causes.  May 
I  take  it  from  your  proof :    1904,67;    1905,53;    1906, 

45 ;    1907,  70 ;    1908,  78 P— Eighty-two,  my  Lord. 

I  have  made  a  slight  mistake  there. 

9826.  And  1909,  49  P— Sixty,  my  Lord,  for  1909. 

9827.  Would  you  tell  us,  if  you  can,  whether  you 
can  differentiate  amongst  those,  between  those  which 
were  separation  orders  and  maintenance  combined,  and 
those  which  were  only  for  maintenance  P — No,  I 
cannot,  but  I  can  give  you  the  number  of  maintenance 
orders. 


9828.  That  would  be  nearly  the  same  thing  ? ^No 

not  quite,  because  a  maintenance  order  within  the-  last 
few  years  has  been  granted  where  there  is  no  separation 
order. 

9829.  That  is  what  I  mean ;  when  they  have  been 
granted  separately  ? — I  could  not  give  you  those,  but  I 
can  give  you  the  total  number  of  maintenance  orders 
for  those  years. 

9830.  For  each  year  P— Tes. 

9831.  Maintenance  without  separation  ?■ — I  cannot 
say.  I  can  give  you  the  total  number  of  maintenance 
orders. 

9832.  That  is  there,  is  it  not  ?— No. 

9833.  Take,  for  instance,  1909.  Ton  give  us  60  ?~ 
Tes,  60  ;  but  there  were  58  maintenance  orders. 

9834.  Fifty-eight  out  of  60  P — Not  necessarily  out 
of  60  ;  that  is  my  point. 

9835.  I  cannot  quite  follow  P — Well,  maintenance 
orders  might  be  granted  where  there  was  no  separation 
order. 

9836.  Then  what  does  the  60  represent  P— That 
represents  the  separation  orders  -within  the  year.  The 
orders  granted  to  women  for  other  causes  than  drunken- 
ness -within  the  year. 

9837.  Separation  orders  P — Tes. 

9838.  Then  in  addition  there  are  maintenance 
orders  ? — The  maintenance  orders  are  separate.  There 
might  be  a  maintenance  order  when  there  has  been 
a  separation  order. 

9839.  WiU  you  give  us  the  maintenance  order 
separate  P — The  maintenance  orders  hi  1904  were  64 ; 
in  1905,  52;  in  1906,  45;  in  1907,  64;  in  1908,  79- 
in  1909,  58. 

9840.  Would  you  mind  telling  me  when  you  look 
at  1909  ;  do  you  mean  there  were  60  orders  in  which 
there  was  a  separation  order,  and  58  in  which  there 
was  nothing  but  maintenance  P^I  mean,  my  Lord, 
there  were  58  maintenance  orders  and  there  were 
60  separation  orders.  It  does  not  foUow  that  they 
referred  to  the  same  case. 

9841. -Then  do  you  mean  there  were  altogether 
118  orders  ? — No,  because  some  of  the  58  may  be 
included  in  the  60. 

9842.  I  quite  see.  Can  you  separate  at  all  the 
orders  in  which  there  was  only  maintenance  from  those 
which  include  separation  ? — ^I  am  sorry  to  say  I  cannot ; 
I  will  send  it  to  you. 

9843.  All  this  means  if  there  were  60  orders 
altogether,  and  in  those  60  there  were  58  for  main- 
tenance ? — Not  necessarily. 

9844.  Might  I  get  at  it  in  another  way.  How  many 
orders  altogether,  of  any  kind  under  these  two  Acts, 
were  made  in  1909 — the  Act  of  1895,  and  the  Act  of 
1902  ? — I  could  not  teU  you  that  vsdthout  going  into  it, 
because  I  should  have  to  see  how  many  of  the  mainte- 
nance orders  were  parallel  with  the  separation  orders, 
my  Lord. 

9845.  How  many  orders  altogether  of  any  kind  were 
made  P— Well,  that  would  be  118. 

9846.  In  individual  cases  between  husband  and 
vrif  e,  how  many  couples  have  had  orders  made  between 
them  p — I  cannot  tell  you  that.  I  cannot  tell  you  the 
number  of  couples  that  that  represents. 

9847.  If  there  were  only  60,  of  course  it  would  he 
60  couples  P— If  there  were  only  60,  but,  unfortunately, 
we  are  speaking  of  the  58  maintenance  orders  as  well. 

*9848.  Might  I  see  your  table.  Perhaps  that  will 
help  me.  (It  was  handed.)  Well,  I  do  not  think  thia 
helps  us  on  that  point  P — I  wiU  send  it  to  you. 

*9849.  One  year  wiU  do,  1909.  If  you  would  send 
us  the  total  number  of  orders  made,  the  number  in 
which  there  was  maintenance  only,  and  the  number  in 
which  the  maintenance  and  separation  were  combined. 
I  see  with  regard  to  drunkenness  there  were  three 
orders  given  to  wives  in  1904,  one  in  1905,  and  one  in 
1909.     That   comes   to   a   very  small   matter?— That 

is  BO. 

*  Note. — The  number  of  separation  orders  granted  to  wives 
for  other  causes  than  habitual  drunkenness  was  as  before 
stated,  60— in  38  of  these  there  was  a  maintenance  order  as 
well,  but  there  were  20  maintenance  orders  made  in  cases  in 
which  the  wives  had  not  asked  for  separation  orders. 
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9850.  Do  you  sit  at  all  with  the  stipendiary  magis- 
trate ?  Ai"e  yoti  there  when  he  is  sitting  at  all  ? — 
Frequently,  and  with  the  justices. 

9851.  And  he  frequently  adjourns  to  try  and  get 
the  parties  together  ? — Frequently ;  so  do  the  justices. 

9862.  And  all  those  present  practically  use  influence  P 
All  of  them — before  they  come  into  court  and  after. 

9853.  Now  you  have  given  the  statement  that  you 
think  the  effect  of  a  separation  order  differs  according 
as  you  regard  a  man  and  as  you  regard  a  wife  ? — I  do. 

9854.  Would  you  tell  us  what  you  find  is  the 
difference  ? — I  thmk  the  man  is  certainly  apt  to  take 
up  an  acquaintanceship  with  another  woman.  I  think 
the  woman  is  very  unlikely  to  act  in  the  same  manner, 
particularly  if  she  has  children,  and  has  her  allowance 
to  consider.  I  think  that  in  the  present  law  a  man 
stands  to  lose  far  too  little  by  the  separation  orders.  If 
I  may  explain  it  in  this  way.  I  had  a  ease  yesterday 
momii^  from  Bristol.  There  was  a  warrant  for  a  man 
for  31.  8s.  lid.,  I  think.  In  order  to  get  that  31.  8s.  lid. 
it  will  be  necessai-y  to  send  a  policeman  to  Hull  with 
his  return  fare  costing  37s.  6d.,  and  he  will  have  to 
take  the  man  down,  that  costs  another  18s.  (>d.  A  cost 
of  56s.  excluding  all  such  things  as  subsistence 
allowance  for  the  policeman  and  other  expenses.  It 
will  cost  that  to  get  that  man  down  to  Bristol,  and 
then  when  he  gets  there  he  probably  will  not  pay,  and 
he  will  go  to  piison  to  wipe  out  the  debt. 

9855.  Do  you  mean  some  man  being  an-ested  in 
your  division  from  Bristol  ? — Tes,  biit  that  is  a  very 
ordinary  case,  my  Lord. 

9856.  Then  the  cost  of  enforcing  these  orders  is 
enormous  in  proportion  to  what  is  to  be  recovered  ? — 
Tes,  and  this  is  my  point,  my  Lord :  I  consider  that 
there  ought  to  be  greater  facilities  given  for  the  woman 
to  get  her  maintenance.  A  woman  comes  to  the  court 
and  she  asks  for  a  summons  against  her  husband  for 
whatever  it  may  be  under  the  Act  of  1895,  which  costs 
her  half-a-crown.  She  probably  employs  a  soHoitor — 
or  possibly  employs  a  solicitor ;  she  gets  her  order  and 
her  maintenance  order;  the  man  goes  away;  he  lives 
with  another  woman.  He  does  not  pay  her  a  half- 
penny. She  goes  down  to  his  house  to  ask  for  her 
5s.  a  week,  or  whatever  it  is,  and  he  knocks  her  about. 
She  probably  stands  that,  hoping  to  get  her  5s.  It 
gradually  accumrdates,  and  at  the  end  she  comes  to 
the  court  again,  and  she  asks  for  a  warrant ;  for  that 
she  has  to  pay  5s.  6d.  even  if  he  is  in  the  city.  The 
man  is  then,  if  his  whereabouts  is  known,  arrested. 
He  is  brought  to  the  court,  and  he  probably  tells  a 
plausible  story.  He  gets  a  certain  time  in  which  to 
pay,  but  even  then  he  does  not  pay.  He  may  get 
away  out  of  the  city,  and  if  there  is  then  a  commit- 
ment order  on  the  man,  he  will  have  to  be  brought  all 
the  way  back  to  the  city  where  the  commitment  order 
is  made  in  order  to  be  lodged  in  the  prison.  The 
woman  never  gets  a  penny  out  of  it. 

9857.  What  is  the  remedy  for  all  that? — Well, 
I  suggest  that  the  failure  to  give  the  maintenance  to 
the  wife  after  a  limited  time — say  a  month — that 
failure  to  pay  that  money  over  to  the  wife  should 
be  treated  as  contempt  of  court,  and  that  the  man 
should  be  arrested  and  if  necessary  punished  there  and 
then.  I  think  it  would  have  a  deterrent  effect.  I 
think  it  would  stop  a  great  number  of  separations. 

9858.  LetusfoUowthatout.  That  is  what  happens 
now,  is  it  not  ?  If  he  does  not  pay  he  is  arrested,  and 
if  it  is  thought  he  can  pay  and  will  not,  he  is  sent  to 
prison? — Not  necessarily.  The  wife  probably  waits 
and  waits  and  does  everything  she  can,  but  the  sum 
aU  the  time  is  mounting  up ;  probably  he  gets  away, 
and  she  does  not  know  where  he  is. 

9859.  That  would  be  the  same  if  the  punishment 
was  for  contempt  of  court  ? — It  would  not  cost  her 
-anything. 

■9860.  Why  not  ? — Because  she  would  not  have  to 
take  out  a  warrant.  I  admit,  as  one  of  the  last  witnesses 
said,  in  certain  cases  the  court  might  grant  a  warrant 
as  they  might  grant  a  summons  free  of  expense  to  the 
wife. 

9861.  But  to  enforce  contempt  of  court  you  have  to 
take  out  an  order  for  arrest  which  is  practically  the 
same  as  a  warrant  ? — I  think  it  ought  to  be  understood 


when  the  maintenance  order  is  made  that  if  a  man  does 
not  pay  the  award  of  the  coiu-t  he  will  be  arrested  and 
put  in  prison ;  and  if  he  comes  out  he  wiU  have  to  pay 
then,  and  if  not  then  imprisonment  again. 

9862.  That  can  be  done  now? — Not  without 
expense  to  the  wife  ;  it  will  want  new  powers. 

9863.  Yes,  but  not  new  powers  for  contempt  of 
court  ? — I  only  put  that,  my  Lord.  I  believe,  as  a 
matter  of  fact,  it  is  a  question  whether  you  can  have 
contempt  of  court — whether  the  ordinary  police  court 
is  a  coui-t  of  record. 

9864.  But  supposing  the  order  to  pay  contained  a 
stipulation  that  if  he  did  not  he  would  go  to  prison. 
Ton  would  stUl  have  to  pay  for  the  officers  to  take  him. 
They  would  have  to  go  to  Bristol  in  your  case  ? — I  do 
not  think  so.  If  you  made  an  order  sitting  as  a  judge 
in  Hull  and  the  man  had  not  paid  in  four  weeks,  the 
chief  constable  could  arrest. 

9865.  But  you  put  the  case  of  a  different  town. 
Supposing  he  was  in  Bristol  ? — I  have  an  additional 
suggestion  to  make  there.  I  suggest  when  there  is  a 
commitment  order  he  should  be  lodged  in  the  nearest 
gaol  and  not  brought  back. 

9866.  Instead  of  bringing  him  all  the  way  back  ? — 
Tes,  my  Lord ;  but  the  effect  wUl  not  be  to  jmt  him  in 
gaol — do  not  make  any  mistake  about  it — the  effect 
will  be  that  he  will  pay  his  wife  regularly.  That  is  my 
contention.  Being  adverse  to  divorce  and  in  favour  of 
separation,  that  is  my  point ;  let  the  woman  get  her 
allowance  or  maintenance ;  let  her  get  her  alimony,  and 
she  wiU  not  want  divorce  as  a  rule. 

9867.  Will  you  tell  us  why  you  are  in  favour  of 
separation  and  not  of  divorce  ?— Well,  I  have  strong 
feelings  on  the  sanctity  of  marriage.  I  feel  it  will  do 
us  nationally  no  good  to  be  constantly  weakening 

9868.  Do  you  go  so  far  as  to  say  it  shoiild  never 
have  been  granted  at  all  ? — I  am  against  divorce.  It 
is  a  mere  question  of  the  value  of  a  man's  or  a  woman's 
oath. 

9869.  But  are  your  views  so  strong  that  you  do  not 
approve  of  the  present  law  ? — My  Lord,  it  is  one  thing 
not  approving  of  it  in  my  own  individual  capacity  and 
recognising  the  law  of  the  land.  I  thoroughly  recognise 
the  law  of  the  land. 

9870.  Tes.  I  mean  do  you  approve  of  it  ? — 
Personally  ? 

9871.  Tes  P — I  cannot  conceive  myself  divorcing. 
I  think  if  I  swear  to  take  a  person  for  better  or  for 
worse,  and  if  it  turns  out  worse  I  do  not  think  my  oath 
is  cancelled. 

9872.  Though  you  recognise  the  law,  then  you  are 
personally  not  in  favour  of  divorce  ? — Certainly  not. 

9873.  {Sir  Lewis  JDibdin.)  May  I  say  by  "  person- 
ally "  you  mean  in  your  own  person  ? — Tes.  I  recog- 
nise the  hardship,  and  the  law  being  what  it  is ;  as  I 
have  already  said  I  would  give  the  poor  certain 
facilities. 

9874.  (Chairman.)  But  do  you  disapprove  of  the 
present  law,  speaking  as  an  individual? — Well,  I 
do  not  disapprove  of  the  law,  because,  I  take  it,  the 
Legislature  has  considered  everybody's  opinion,  and  that 
I  am  probably  in  the  minority. 

9875.  At  any  rate,  you  would  be  against  extending 
it  ? — Distinctly. 

9876.  And  the  points  you  have  been  making  with 
regard  to  these  arrest  matters,  are  with  a  view  to  a 
more  ready  and  speedy  way  of  getting  the  order 
enforced? — The  point  I  am  making  is,  that  there 
should  be  no  hardship  on  the  woman.  Women  suffer. 
I  do  not  think  a  woman,  as  a  rule,  wants  divorce ; 
she  wants  maintenance  for  herseK  and  her  child. 

9877.  May  I  take  it,  you  wish  to  convey,  that  the 
original  order  for  payment  should  include  in  it  an  order 
to  go  to  prison  in  default,  and  secondly,  that  the  prison 
might  be  the  place  where  the  man  is  found,  and  not 
that  he  be  brought  to  the  other  place  ? — That  is  so.  I 
press  that. 

9878.  Then  with  regard  to  the  question  of  publica- 
tion ;  you  f avom-  us  with  your  views  about  that  ?— 
With  regard  to  publication  of  divorce  cases,  I  think 
the  fact  of  the  divorce  being  made  public — I  mean,  the 
names  of  the  people  being  published,  and  giving  the 
place  where  these  things  happen — might  have  a  deterrent 
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effect,  but  I  consider  the  puMication  of  the  details 
should  be  prohibited  by  law.  I  gave  that  evidence,  my 
Lord,  when  I  was  before  a  joint  committee  on  the 
subject  of  indecent  advertisements. 

9879.  Do  you  mean  a  joint  committee  of  both 
.Houses  ? — Tes,  with  regard  to  indecent  advertisements ; 
that  was  in  May  1908,  and  I  heard  other  chief  con- 
stables give  expression  to  the  same  opinions  as  my  own. 

9880.  Tou  speak  here  of  the  evil  influence  exercised 
by  the  pubhoation  of  sordid  details  of  divorce  and 
police  court  oases  ? — Tes,  very  much  the  police  com^ 
cases  as  well.  I  have  several  cases  in  my  mind.  There 
was  a  notorious  case  in  America,  of  which  the  details  were 
published  in  a  most  pernicious  way,  and  I  speak  with 
some  knowledge  on  this  subject,  because  I  speak  as  an 
army  man  who  knows  pretty  well  what  the  effect  on 
youngsters  of  these  things  coming  out  in  the  papers  is  ; 
and  I  speak  as  a  man  with  some  knowledge  of  public 
school  boys,  and  as  a  man  who  has  had  a  good  deal  to 
do  with  young  boys  in  the  poorer  classes.  I  do  not 
speak  with  very  great  experience  with  regard  to  youiig 
women,  but  at  the  same  time,  I  have  spoken  on  these 
subjects  to  ladies  who  are  interested  in  social  work,  and 
I  know  their  opinion  is  the  same  with  regard  to  the 
women  and  the  girls,  as  it  is  for  the  youths  and  the  boys  : 
publication  of  details  do  an  untold  amount  of  harm ; 
they  put  things  into  children's  minds  which  would 
never  get  there  but  for  these  repoi-ts. 

9881.  We  have  heard  it  said  that  the  publication 
of  a  divorce  case  has  a  deterrent  effect  on  people 
committing  adultery  ? — I  think  that  is  so. 

9882.  "Would  you  put  that  as  in  any  way  equivalent 
— if  it  has  a  deterrent  effect — to  the  more  serious 
matter  of  the  public  morality  ? — I  think  the  disadvantage 
of  the  reports  altogether  outweighs  the  advantages. 

9883.  Tour  answer  has  suggested  something  to  me 
which  has  not  been  mentioned  yet.  The  evidence  has 
been  directed  to  reports  of  cases  of  this  character  in 
oui'  own  courts  ? — Tes. 

9884.  I  gather  from  what  you  have  just  said,  that 
you  would  extend  that  to  the  reports  of  cases  of  this 
character,  whether  the  case  is  heard  in  this  country  or 
abroad  ? — I  would  indeed.  I  would  say  there  would 
be  greater  difficulties  in  this  question  of  reporting  if 
you  had  divorce  cases  tried  locally. 

9885.  Tou  think  that  would  be  an  additional  reason 
for  excluding  publicity  altogether  if  you  had  a  local 
tribunal  ? — Tes,  an  additional  reason  for  not  having  it 
locally. 

9886.  But  that  reason  would  not  exist  if  you  did 
not  have  them  made  pubKo  ? — It  is  vei-y  difficult  not  to 
let  these  things  leak  out.  Somebody  writes  a  letter  if 
you  do  not  get  the  reporter's  report. 

9887.  Tour  suggestion  makes  one  consider  matters 
outside  merely  our  own  courts  ? — I  am  very  glad,  my 
Lord. 

9888.  It  is  a  valuable  suggestion.  Then,  with 
regard  to  the  amendments  of  law  in  divorce  and  matri- 
monial matters.  Already  you  have  indicated  that  you 
deprecate  any  tendency  to  increase  the  amount  of 
divorce,  and  you  would  prefer  cases  to  be  treated  as 
separation  cases  ? — Cei'tainly. 

9889.  Have  you  any  views,  based  upon  experience 
or  otherwise,  as  to  placing  men  and  women  on  the  same 
footing  ? — Well,  as  a  matter  of  principle,  I  think  my 
sister  is  as  much  entitled  to  live  with  a  clean  man  as 
my  brother  is  with  a  clean  woman. 

9890.  Does  that  express  your  view? — I  should  be 
sorry  to  see  any  extension  of  divorce,  but  I  think  this 
is  inevitable  on  the  principle.  At  the  same  time  I 
would  point  out  that,  in  this  respect,  a  woman  must 
always  be  at  a  disadvantage. 

9891.  From  the  money  point  of  view  ? — From  the 
money  point  of  view,  and  also  I  think  there  may  be — 
not  amongst  the  poorer  classes,  and  not  amongst  my 
own  class,  perhaps — but  I  can  fancy  cases  where  if  a 
woman  has  a  right  to  sue  for  one  act  it  may  lead  to 
abuse.     I  can  conceive  that. 

9892.  Tou  express  yourself  with  regard  to  this  in  this 
way :  "  The  greater  discomfoi-t  and  the  pecuniary 
"  strain  upon  the  parties  (especially  upon  the  man) 
"  which  divorce  or  separation  involves,  the  fewer 
"  divorces  and  separations  there  are  likely  to  be  "  ? — 


Tes.  I  have  heard  what  has  been  said  about  the 
question  of  a  person  being  subject  to  a  long  term  of 
imprisonment,  and  I  have  heard  it  discussed  with 
regard  to  lunacy.  I  am  against  both  entirely.  I  think 
nothing  would  be  more  calculated  to  put  a  man  into 
a  lunatic  asylum  than  to  have  it  hanging  over  his  head 
that  he  would  lose  his  wife  and  family  if  he  went  mad 
I  cannot  imagine  anything,  if  a  man  or  a  woman  was  in 
a  depressed  state  of  mind,  that  would  be  more  likely  to 
hurry  them  into  a  lunatic  asylmn  than  for  them  to 
think  they  were  likely  to  lose  the  claims  on  each  other 
and  the  childi-en.  On  the  subject  of  imprisonment  the 
same  thing  holds  good.  I  think  in  the  case  of  embezzle- 
ment, involving  a  long  sentence,  it  would  be  a  terrible 
extra  punishment  to  inflict  on  the  prisoner. 

9893.  I  did  draw  attention  to  the  class  of  crime  for 
which  long  sentences  are  pronounced.  Would  you 
apply  that  observation  you  have  just  made  to  cases 
such  as  these — indecent  assaults  on  females  or  defiling 
young  girls  ?  It  might  not  be  possible  to  prove  that 
there  had  been  actual  intercourse  so  as  to  justify 
divorce  on  the  groimd  of  adultery.  But  the  class  of 
offence  is  very  near  it,  and  I  find  a  number  of  those 

cases  have  had  punishment  for  over  seven  years .' I 

would  not  give  divorce ;  I  would  suggest  separation. 

9894.  Would  you  tell  me  what  advantage  you  think 
there  would  be  in  giving  separation  ?  It  is  practically 
a  divorce,  though  not  an  absolute  dissolution  of  the 
tie.P — I  think  it  is  i-uinous  to  the  national  chai-acter. 
I  think  the  sanctity  of  the  marriage  tie  is  the  most 
valuable  national  asset  which  we  possess. 

9895.  This  is  one  of  the  points  I  want  to  get  to 
understand,  in  what  consists  the  sanctity  of  the  tie  if 
one  person  is  in  England  and  another  in  America,  the 
one  in  America  having  deserted  the  wife  in  England 
and  intending  to  remain  in  America.  I  want  to 
appreciate  youi-  point  and  that  of  others  as  to  what 
there  is  left  of  the  sanctity  of  the  marriage  tie  ? — Well, 
if  you  are  going  to  allow  divorce  on  what  I  might  call 
easy  teims,  how  are  you  going  to  limit  the  number  of 
times  that  a  man  and  woman  may  divorce  ? 

9896.  But  would  you  mind  telling  me  this,  as  it  is 
one  of  the  cases  felt  seriously  ?  Cases  where  a  man  or 
woman  leave  this  coimtry,  goes  to  America,  in  all 
probability  starts  another  home,  though  that  cannot 
be  proved  perhaps  as  they  cannot  be  traced ;  from  your 
point  of  view,  how  do  you  regard  that  as  a  case  in 
which  divorce  should  be  refused  because  of  the  sanctity 
of  the  marriage  tie  ? — If  he  deserted  her  with  cruelty 
there  could  be  divorce  imder  the  present 

9897.  No,  not  without  adultery  .P— Well,  my  Lord,  I 
would  let  the  minority  suffer  for  the  sake  of  the  majority. 

9898.  (Mr.  Spender.)  Tou  say.  Major  Malcolm,  that 
the  greater  the  discomfort  and  the  pecuniai-y  strain  on 
the  parties,  especially  on  the  man,  the  fewer  divorces 
and  separations  there  are  likely  to  be  ? — I  think  so. 

9899.  I  suppose  you  mean  discomforts  and  pecuniary 
strains  on  the  offending  parties  P— That  is  what  I  do 
mean — as  a  i-ule  on  the  man. 

9900.  Tou  would  not  be  in  favour  of  leaving 
anomalies  and  injustices  and  difficulties  merely  for 
the  sake  of  making  divorce  the  more  difficult  ?— I  do 
not  quite  understand. 

9901.  Take  the  concrete  case  of  rich  and  poor; 
assuming  that  the  divorce  law  exists,  you  would  be  in 
favour  of  equalising  the  conditions  as  between  the  two  ? 
— I  have  said  so. 

9902.  I  do  not  quite  follow  that  part  of  your 
evidence  ? — I  agree  with  what  Mr.  Peacock,  the  Chief 
Constable  of  Manchester,  said,  that  granted  divorce 
remains  as  it  is 

9903.  That  they  should  all  go  to  the  High  Court? 
— Tes. 

9904.  Tou  seem  to  say  in  one  portion  of  your 
evidence  that  local  people  escape  publicity  in  the  local 
papers  by  going  to  the  High  Court.  Is  that  your 
experience  ? — I  think  the  average  cases  in  the  High 
Court  are  not  published  in  the  ordinary  little  local  news- 
papers.    The  cases  of  the  poorer  classes  would  not  he. 

9905.  Is  it   not  almost   invariable   that  the  local 

case ? — It  would  depend  on  the  social  position  of 

the  parties. 
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9906.  But  it  coiild  hardly  be  said  that  they  escape 
any  publicity  by  coming  from  the  locality  to  London  ? 

I  think  they  would  escape  a  great  amount  of  publicity. 

Those  in  the  poorer  ranks  of  Ufe  would. 

9907.  Ton  would  not  say  it  was  desirable  in  itself 
that  they  should  escape  publicity?— I  should,  with 
regard  to  any  of  the  sordid  details. 

9908.  But  it  is  not  an  object  that  they  should 
escape  publicity  ? — No ;  on  the  contrary,  I  think  the 
publicity  of  the  names  and  of  the  very  bare  facts 
would  have  a  deterrent  effect. 

9909.  You  say  "  bare  facts  "  ?— Well,  anything  so 
long  as  there  is  nothing  published  liable  to  upset  the 
miads  of  youth,  and  morality  generally. 

9910.  I  think  you  said  that  you  extend  that  not 
only  to  the  matrimonial  cases,  but  to  police  cotu-ts  ? — 
Certainly,  very  much  to  the  police  court  cases. 

9911.  {Sir  George  White.)  Axe  you  in  favoiu-  of 
adding  hard  labour  to  a  case  of  imprisonment,  of  a 
husband  who  refuses  to  pay  an  order  of  maintenance  ? 
Do  you  think  that  would  have  any  eSect  ? — ^I  hardly 
think  so.  Sentences  are  so  short  that  he  practically 
has  hard  labour.  If  it  would  assist  to  get  the  wife's 
allowance,  I  certainly  would. 

9912.  But  you  do  not  think  it  would  have  that 
effect  ? — Not  in  a  short  sentence. 

{Chairman.)  Would  you  mind  asking.  Sir  George, 
what  they  do  in.  these  short  terms. 

9913.  {Sir  George  White.)  Tes.  What  labour  do 
they  perform  ? — I  am  afi-aid  I  cannot  teU  you  that.  I 
do  not  know.  I  would  rather  not  give  an  answer,  as  I 
cannot  speak  of  my  own  knowledge. 

9914.  Have  you  any  experience  of  these  mainten- 
ance orders  being  paid  thi-ough  an  officer  of  the  court  ? 

No,  I  have  not,  su-,  but  I  think  this,  that  it  would  be 

far  better  if  it  was  to  be  as  I  have  suggested,  than  that 
they  should  be  ordered  to  be  paid  to  the  woman.  I  have 
no  experience  of  its  being  paid.  I  beUeve  once  or  twice 
they  have  been  paid  to  the  police  court  missionary  by 
arrangement.  . 

9915.  Do  you  think  it  would  have  a  material 
influence  in  getting  orders  paid,  if  they  were  all,  as  a 
matter  of  course,  payable  to  an  officer  of  the  court  ? — 
Tes,  I  certainly  think  that  would  help  to  get  them  m. 

9916.  And  I  gather  whUe  you  would  place  sexes  on 
an  equality,  you  think  it  might  have  some  disadvan- 
tage ;  still,  you  are  in  favour  of  it  in  the  existing  state 
of  the  law  ?— Tes,  but  I  foresee  difficulties. 

9917.  Then  you  say  with  regard  to  separations  as 
ao-ainst  divorce,  that  you  are  not  in  favour  of  divorce, 
because,  whUe  you  admit  there  are  a  number  of  cases 
of  great  hardship,  you  say  the  minority  must  suffer  for 
the  majority.  Is  it  reaUy  right  to  deprive  anymmority, 
however  small  that  minority  might  be,  of  what  is 
admitted  to  be  justice,  because  of  some  imagined 
effects  on  the  majority?—!  would  not  deprive^ the 
minority  of  what  is  at  present  aUowed  by  law.  l  am 
in  favour,  as  I  have  said,  of  the  poor  being  given 
facilities,  but  I  would  not  broaden  the  law  m  order  to 
include  other  cases. 

9918  But  in  the  case  his  Lordship  put  to  you, 
where  you  admit  it  was  a  great  hardship,  but  you  were 
not  prepared  to  remedy  that  hardship,  lest  the  remedy 
shovdd  have  some  evU  effect  on  the  majority  ?— No 
because  I  believe  it  is  a  very  smaU  minority  that  would 
be  benefitted,  and  I  think  the  nation  would  suffer. 

9919  {The  Archbishop  of  Yorh.)  You  say,  m  your 
court,  the  stipendiary  uses  influence  to  prevent  young 
people  separating.  Have  you  any  figures  to  show  in 
how  many  cases  their  efforts  are  successful  ?— No,  I 
have  not.  I  know  that  in  Hull,  not  only  the  stipen- 
diary but  the  clerk  to  the  justices,  and  even  the 
solicitors,  to  say  nothing  of  the  police  court  missionary 
and  the  lady  probation  officer,  are  aU  working  to  try 
and  get  the  parties  to  make  up  their  differences  and 
not  come  into  couri; ;  and  then  I  have  known  cases 
where  they  have  been  adjourned  and  adjourned. 

*9920.  Tou   cannot  give  any   percentage  ?—JN  o,   i 

could  ask  for  it.  ,.        .  j.i.       c 

*9921.  If  yon  are  sending  m  some  other  ligures, 
might  ask  for  that.     Then  you  draw  a 


distinction  between  the  effect  of  separation  orders  by 
men  and  women.  With  regard  to  the  man  as  to  whom 
you  say  that  in  many  cases  they  take  up  with  another 
woman,  do  you  think,  supposing  that  man  was  divorced 
by  his  wife,  in  the  classes  you  are  dealing  with,  he 
would  take  the  trouble  to  enter  into  a  formal  marriage 
with  the  woman  he  is  living  with  ? — I  do  not  think  he 
would  for  one  minute. 

9922.  It  would  practically  have  no  effect? — No, 
and  I  do  not  think  the  woman  would  sue  for  a  divorce. 

9923.  {Mrs.  Teniuint.)  I  want  to  ask  you  one  or 
two  questions  on  separation  orders.  Most  witnesses 
have  stated  to  us  that  the  majority  of  applications 
are  made  by  wives  of  casual  labourers.     Would  you 


perhaps   you 
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agree    to  that   in    your  experience ?  — -I    should    say 
casual,  labourers  and  classes  of  that  sort. 

9924.  At  any  rate  people  in  receipt  of  a  low  wage 
and  often  a  precarious  wage  ? — Tes. 

9925.  Then  you  say  the  man  under  the  separation 
order  is  apt  to  form  an  acquaintanceship  with  another 
woman  ? — Tes. 

9926.  And  we  have  had  it  in  evidence  from  other 
witnesses  that  he  does  form  that  acquaintanceship  and 
that  there  are  children  by  that  other  woman.  Is  it 
not  a  danger  to  the  nation  that  if  he  pays  in  full  to 
the  legitimate  children  there  is  very  little  left  for  his 
illegitimate  children,  and  if  he  gives  the  money  to  the 
woman  he  is  livmg  with,  and  supports  his  illegitimate 
children,  then  the  legitimate  children  suffer  ? — I  think 
that  goes  without  saying. 

9927.  Is  it  not  a  national  danger  that  one  set  of 
children  is  being  brought  up  on  very  inadequate  means  ? 
— That  is  my  point.  I  say  let  the  man  understand 
from  the  very  beginning  that  he  wiU.  have  to  pay  his 
lawful  wife  and  his  legal  children  and  he  will  think 
twice  before  he  takes  up  with  another  woman.  That 
is  my  point.  That  man  is  relying  on  going  to  prison 
and  not  paying  his  wife  and  his  legitimate  children. 

9928.  Tou  think  that  could  be  made  a  really 
adequate  deterrent  ? — I  will  not  say  a  really  adequate 
deterrent,  but  it  will  be  a  great  deterrent — -that  I  am 
sure  of. 

9929.  Is  it  not  in  human  nature  that  a  man  left 
without  his  wife   in  the  working  classes   who  needs 

care  is  likely  to   seek  it  and ? — Are  you  talking 

of  the  man  whose  wife  is 

9930.  Who  has  been  separated  from  his  wife  ? — 
Well,  he  can  go  back  to  her. 

9931.  She  may  not  want  him  back  ;  if  he  has  been 
brutal  to  her  she  will  not  want  him.  I  believe  she 
may  in  time,  but  there  are  a  certain  number  of  wives 
who  would  not  want  their  husbands  back  if  they  are 
brutal  ? — I  think  there  are  few  who  will  not  take  their 
husbands  back. 

9932.  Tou  do  not  think  it  desirable  that  the 
wife  should  be  exposed  to  the  disadvantages  of  her 
husband  not  paying,  or  to  the  workhouse  or  to  brutality. 
Those  are  her  three  choices.  That  is  undesirable  ? — 
Very  undesirable. 

9933.  {Sir  Lewis  Bihdin.)  In  that  undesirable  state 
of  things  that  Mrs.  Tennant  has  put  to  you,  does  it 
occur  to  you  how  divorce  would  mend  matters  ?  The 
case  is  put  of  a  man  who  has  two  establishments. 
Supposing  there  was  a  divorce  either  the  original 
establishment  is  left  without  support  at  all  by  him  or 
the  same  state  of  things  goes  on,  does  it  not  ? — That 
is  the  acme  of  my  argument. 

9934.  Tou  cannot  help  me  to  see  how  divorce 
would  be  any  relief  in  that  case  ? — I  do  not  think  it 
would  be  the  least  relief. 

9935.  It  has  been  suggested  by  some  of  the  wit- 
nesses that  it  would  have  this  effect,  that  the  divorced 
wife  could  marry  again  and  so  get  another  bread- 
winner to  support  the  former  husband's  children.  Do 
you  think  that  is  a  case  likely  to  occur  very  frequently 
amongst  the  poor  ? — It  might  sometimes  occur,  but  I 
should  think  probably  her  first  experience  would  stop 
her  trying  another. 

9936.  As  a  marriageable  person,  she  would  be 
rather  handicapped  by  the  fact  that  there  was  already 
a  family  by  another  man  ? — That  is  so. 
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9937.  I  wanted  to  ask  you  about  youi-  suggestion 
with,  regard  to  enforcing  orders.  Tour  view  is  ttat 
ttte  order  for  maintenance  should  be  enforced  auto- 
matically as  it  were  ? — That  is  so. 

9938.  Does  not  that  render  it  necessary  that  the 
maintenance  should  be  paid  through  a  public  officer, 
because  if  it  is  not,  I  do  not  quite  see  how  the  court  is 
to  know  that  the  order  is  not  obeyed,  unless  the  woman 
comes  and  makes  a  complaint? — I  quite  agree.  I 
think  it  would  be  best  to  pay  it  through  a  public 
officer. 

9939.  Then  may  I  take  it  as  an  addition  to  youi- 
plan,  that  the  maintenance  should  always  be  paid 
through  a  public  officer,  and  then  the  non-payment 
would  be  known  to  the  authorities  automatically  ? — 
Tes.  I  wish  to  add  that  I  should  deprecate  taking  the 
money  from,  the  employer  of  the  man,  because  I  think 
it  might  do  the  workman  harm  in  his  work. 

9940.  It  was  put  to  you  just  now  (in  reference  to 
jour  statement  that  the  minority  must  suffer  for  the 
majority),  were  you  really  in  favour  of  the  minority 
suffering  the  injustice  for  the  sake  of  the  majority. 
BiTt  would  you  put  it  that  that  rather  begs  the 
question  ;  that  your  view  is  that  it  is  not  just  that  the 
Knarriage  tie  once  formed  should  be  dissolved  under  the 
cij-cumstances  that  have  been  suggested  ? — That  is  my 
point.     I  put  it  badly,  but  that  is  what  I  mean. 

9941.  Tou  do  not  admit  that  the  minority  do  suffer 
injustice  by  the  lack  of  greater  facilities  for  divorce, 
though  there  are  oases  which  we  must  all  deplore. 

{Mr.  Spender.}  I  think  I  said  inequality. 

(Sir  Lewis  Bibdin.)  It  was  not  you.  It  was  Sir 
George  White. 

(Witness.)  That  is  what  I  mean.  I  do  not  wish 
anybody  to  suffer  injustice. 

9942.  (Sir  Lewis  Dihdin.)  But  your  point  is,  that 
for  the  national  good  it  is  not  well  that  divorce  facilities 
should  be  multiplied  ? — Oei-tainly. 

9943.  But  you  supplement  that  by  saying  the 
difficulty  of  obtaining  divoi'ce  should  not  be  measured 
by  the  means  of  the  parties  ? — Tes. 

9944.  That  mere  poverty  should  not  be  a  bar  to 
divorce  ? — No. 

9945.  (Mr.  Brierley.)  Excuse  me.  Major  Malcolm,  but 
I  did  not  quite  follow  your  proposal  as  to  enforcing 
these  orders.  What  is  it  you  suggest  ? — I  suggest 
this,  sir,  that  when  the  maintenance  order  is  made,  I 
think  it  would  be  a  very  excellent  suggestion  that  it 
should  be  paid,  say,  to  an  officer  of  the  court.  I  do  not 
suggest  by  that  a  policeman  necessarily,  but  some 
officer.  Then  if  it  is  not  paid,  say,  in  a  nionth,  if  there 
is  a  month  of  arrears,  then  the  man  should  be  liable  to 
be  brought  before  the  magistrate,  practically  arrested. 

9946.  So  he  is  now  ? — Not  until  his  wife  has  applied 
for  a  warrant,  and  his  wife  may  not  be 

9947.  Who  do  you  propose  should  apply  ? — I  would 
have  no  application  at  all. 

9948.  Then  is  it  not  within  your  experience  that 
sometimes  the  wisest  course  the  wife  can  adopt  is  not 
to  apply  to  have  her  husband  an-ested  ?  I  mean  with  a 
view  to  her  obtaining  her  maintenance  ? — It  might  be 
sometimes,  but  I  think  it  might  be  done. 

9949.  Take  the  case  where  a  man  has  succeeded  in 
getting  permanent  employment  after  considerable 
interval.  Would  it  not  be  disastrous  to  the  wife's 
interest  to  have  that  man  arrested  after  he  had 
obtained  employment  ? — I  think  he  might  be  brought 
before  the  court.  I  might  rectify  that.  I  might  say 
bring  him  before  the  court. 

9950.  Do  not  you  think  with  many  employers  that 
would  result  in  his  losing  his  occupation  ? — I  do  not 
think  so. 

9951.  Do  not  you  know  many  cases  where  having 
to  leave  his  work  even  on  a  summons  it  results  in 
that  ? — WeU.,  it  might  be  an-anged  that  he  should  go 
at  some  time  suitable. 

9952.  The  dinner  hour,  or  something  of  that  sort  ? 
— If  the  matter  was  in  the  hands  of  the  officer  of  the 
court.,  the  defendant's  convenience  could  be  consulted, 
bat  my  contention  is  that  at  present  the  woman  suffers. 

9953.  Tes,  but  take  the  case  of  the  woman  li^-ing 
in  HuU  and  the  husband  in  Bristol.  Do  I  understand 
you  to  propose  that  the  order  for  imprisonment  shotdd 


be  made  against  the  husband  by  the  Bristol  magis- 
trates  ? — I  say  in  that  case  there  would  be  a  commit- 
ment taken  out. 

9954.  By  whom? — Well,  as  the  law  stands  at 
present  the  woman  is  now  in  Bristol,  and  it  would  be 
taken  out 

9955.  I  think  you  took  it  that  way ;  we  will  say 
the  wife  in  Bristol  and  the  husband  in  Hull.  The 
commitment  would  be  taken  out  where  .' — The  warrant 
would  be  taken  out  by  the  wife ;  she  would  get  the 
warrant. 

9956.  In  Bristol  ?— Tes,  and  the  effect  of  that 
would  be  that  they  would  send  the  warrant  to  Hull, 
and  say,  if  you  find  this  man,  and  he  does  not  pay, 
arrest  him ;  we  will  send  a  policeman  for  him  bringing 
him  back  to  Bristol,  and  then  when  he  is  at  Bristol,  if 
he  still  does  not  pay  he  wiU  go  to  prisonl  n  Bristol. 

9957.  That  is  what  is  done  now  ? — That  is  what  is 
done  now. 

9958.  I  wanted  to  know  what  amendment  you 
suggested  ? — Of  course  in  this  case  the  woman  is  in. 
Bristol.  WeU,  I  suggest  that  it  should  not  be  neces- 
sary for  her  to  send  to  Hull,  but  the  fact  that  the  man 
has  not  paid  her — this  particular  woman  is  owed  three 
pounds  ten  and  something — and  my  suggestion  is, 
before  the  sum  got  to  that,  the  man  should  have  been 
told  :  "  If  you  do  not  pay  you  go  to  prison." 

9959.  Told  by  whom  ?— Well,  by  that  officer  of  the 
court 

9960.  In  Hull  ? — Well,  he  would  communicate 

9961.  But  do  you  suggest  a  man  should  be  sent  to 
prison  without  being  confronted  with  what  is  practi- 
cally the  prosecutor  at  all,  or  having  the  case  proved 
against  him  ? — The  case  is  clear ;  he  owes  the  money. 

9962.  But  there  are  two  sides.  Do  not  you  know- 
there  have  been  disputes  as  to  whether  any  or  how 
much  money  is  due  ? — I  do  not  think  there  is  very 
often  a  dispute  about  it. 

9963.  Well,  not  infrequently  at  all  events  ? — I  do 
not  think  so.  It  could  be  arranged.  My  contention 
is  that  if  you  want  to  stop  these  separations,  and  if 
you  want  to  be  fair  to  the  woman,  the  man  should 
have  to  pay  the  money  under  the  maintenance  order 
regularly. 

9964.  Without  hearing  him  on  the  matter  at  all? — 
Well,  she  would  have  to  give  proof.  Tou  might  get  it 
that  way. 

9965.  But  he  would  have  no  opiDortunity  of  cross- 
examining  her  according  to  your  plan  at  all.  Tou 
would  take  the  woman's  statement  as  gospel  ? — And 
the  officer  of  the  court. 

9966.  What  would  he  know  ? — If  the  money  was 
being  paid  to  the  officer  of  the  court,  he  must  know. 

9967.  He  might  Icnow  that  the  man  had  not  been 
paying  in  that  case,  but  he  cordd  not  know  whether 
the  man  had  been  prevented  by  circumstances  fi-om 
paying,  supposing  he  had  been  iU  or  somethmg  of  that 
kind  ? — Tes,  there  may  be  difficulties  I  see. 

9968.  It  frequently  happens  ? — Tes. 

9969.  Supposing  he  had  been  out  of  woi-k  thi-ough 
no  fault  of  his  own,  which  may  frequently  happen  ? — 
Tes. 

9970.  Well,  how  is  it  possible  to  send  the  man  to 
prison  in  this  country  without  having  had  the  case 
proved  against  him  in  his  presence? — WeU,  I  only 
make  the  suggestion  to  this  Royal  Commission.  It  is 
but  as  an  outUne.  I  think  something  ought  to  be 
done  to  see  that  these  women  get  their  allowances 
without  expense  and  undue  anxiety. 

9971.  (Chairman.)  Just  one  question.  Tou  an- 
swered Sir  Lewis  Dibdin,  I  think,  about  the  necessity 
for  considering  the  national  good.  Would  you  just 
explain  to  me  a  little  more  of  your  view  as  to  how  the 
national  good  is  affected  in  those  cases  which  I  put 
about  a  person  who  has  gone  to  America.  Under  the 
existing  law  he  has  gone.  The  tie  is,  in  fact,  severed, 
though  not  the  legal  bond.  Why  is  the  national  good 
in  any  way  affected  in  those  cases  by  saying  to  the 
party  left  iDehind  :  "  The  bond  is  severed  in  law  as  well 
as  it  is  in  fact."  People  do  go,  we  have  heard,  and 
leave  the  cormtry  altogether.  I  am  not  sure  that  I 
follow  the  reason  by  which  you  say  the  national  good 
wiU  be  affected  by  allowing  the  party  left  behind  to 
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dissolve  the  tie  in  law  as  well  as  in  fact  ? — 1  do  not 
think  I  should  be  able  -to  express  exactly  what  is  in 
my  mind  perhaps  as  I  ought  to,  but  I  mean  this,  that 
I  am  against  any  weakening  of  the  marriage  tie. 

9972.  But  the  point  I  am  on  is  a  serious  one,  that 
the  tie  is  already  broken  as  the  law  stands  by  the 
people  clearing  out  of  the  country  and  going  away  ? — 
Tes. 

9973.  I  have  assumed  that  they  have  separated  for 
good,  and  are  not  going  to  live  again  together.  How 
is  the  national  sense  of  mai'riage  ailected  by  the  fact 
that  the  marriage  is  dissolved  legally  as  it  is  in  fact 
dissolved  by  their  separation  ? — Well,  I  think  it  is,  my 
Lord. 

9974.  [The  Archhislwp  of  Yorh.)  Might  I  put  the 
Chairman's  question  to  you  in  this  way.  Major  Malcolm. 


Do  you  think  that  if  divorce  was  granted  in  that 
single  admittedly  hard  case  which  the  Chairman  puts 
to  you,  and  those  grounds  were  recognised  as  grounds 
for  divorce — publicly  and  explicitly  recognised — it 
would  tend  to  lower  and  lessen  the  general  conception 
of  the  responsibility  of  marriage  ? — Tes,  that  ia  what  I 
mean.  I  could  not  have  put  it  so  well  into  words, 
but  that  is  what  I  mean. 

9976.  (Chairman.)  I  agree  ;  but  how  would  it  affect 
that  which  already  exists  as  the  law  stands  ?  Perhaps 
it  is  a  matter  f  i  ir  urgviment  ? 

997(!.  (Sir  Lewis  BibcUii.)  The  Chairman  is  looking 
at  the  particular  case,  and  you  are  looking  at  the 
general  case  ? — I  am  talking  of  the  nation. 

(Chairman.)  Thank  you  very  much  for  your  evidence, 
Major  Malcolm. 


Adjoiu'ned  until  Monday  morning  at  10.30. 


Winchester  House,  St.  James's  Square,  London,  S.W. 


FIFTEENTH  DAY. 


Monday,  21st  March  1910. 


Present : 
The  Right  Hon.  LORD  GORELL  (Ghairrhem). 


The  Ladt  Fbanobs  BALroun. 

The  Right  Hon.  Thomas  Btjbt,  M.P. 

The  Hon.  Loed  Guthrie. 

Sir  Lewis  T.  Dibdin,  D.C.L. 

Sir  George  White,  M.P. 


His  Honour  Judge  Tindal  Atkinson. 
Mrs.  H.  J.  Tbnnant. 
Edgar  Beieblet,  Esq. 
J.  A.  Spender,  Esq. 

The  Hon.  Hbnet  Gobell  Baenes  (Secretary). 


Mr.  George  Smith  called  and  examined. 


9977.  (Chairman.)  I  believe  you  attend  here  at  the 
request  of  the  East  London  Credit  Drapers'  Associa- 
tion ? — I  do. 

9978.  Tou  have  come  here  in  consequence  of  some 
evidence  which  has  been  given,  and  you  wish  to  make 
some  observations  on  behalf  of  your  association  ? — 
That  is  so. 

9979.  Will  you  actua,lly  tell  us  what  it  is  that  you 
desire  to  say  P  We  thought  that  the  association  should 
have  an  opportunity  of  coming  if  it  so  desired  ? — The 
East  London  Credit  Drapers'  Association  nominated 
me  to  appear  here  and  to  protest  against  a  statement 
made  by  Judge  Steavenson.  That  statement  was 
published  in  the  papers  on  March  2nd,  and  I  think  in 
a  letter  which  was  sent  you  on  behalf  of  the  association 
we  quoted  the  words  to  which  we  take  exception. 

9980.  That  letter  has  been  before  the  Commis- 
sioners ? — Tes.  The  words  we  specially  take  exception 
to  are  these,  namely,  "  The  persons  called  '  tally-men,' " 
and,  further,  that  "  Women  buy  goods  from  tally-men, 
"  and  the  tally-man  makes  suggestions  to  them  and 
"  offers  to  remit  the  debt  if  they  consent."  Tour 
question  to  the  witness,  according  to  the  evidence 
published,  was  this :  "  You  have  come  across  these 
"  cases  yourself,"  and  the  answer  was,  "  I  have  come 
"  across  them  absolutely,  and  I  was  so  shocked  to 
"  hear  it  that  I  went  to  my  bailiffs  and  asked  them, 
"  and  they  told  me  it  was  quite  common."  That  is  a 
very  serious  statement,  a  statement  that  has  carried 
something  like  dismay  into  the  whole  of  the  members 
of  my  association.  I  have  been  a  credit  draper  in  the 
East  End  of  London  for  29  years,  and  I  have  spent 
the  whole  of  my  time  amongst  the  working  classes. 
I  do  not  know  of  any  case  or  any  proceedings  in  the 
police  court  that  would  bear  this  interpretation ;  I  do 
not  know  of  any  proceedings  in  the  Divorce  Court  that 
would  beaa-  a  similar  interpretation,  not  even  as  a 
matter  of  gossip.  Again,  we  complain  of  these  words 
for   another   reason.      After   9.II,   our   capital   is   very 
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loosely  invested,  I  mean  we  are  credit  drapers,  and  to 
bring  a  charge  of  this  kind  against  us  I  am  certain 
will  mean  that  we  shall  lose  materially.  Fua-ther,  the 
next  point  I  wish  to  bring  is  this,  that  if  the  statement 
were  true  would  it  not  have  been  well  on  Judge 
Steavenson's  part  to  have  tendered  evidence  of  that 
kind  before  the  Special  Committee  of  the  House  of 
Commons  which  sat  last  year  hearing  evidence  on 
county  court  procedure  and  county  court  reform  ?  I 
think  altogether  23  witnesses  were  examined  before 
that  Committee,  and  none  of  them  made  any  allusion 
of  the  kind  similar  to  that  made  by  his  Honour  Judge 
Steavenson.  Now,  working  men  representatives  were 
examined  by  that  Committee,  and  it  seems  to  me 
knowledge  of  this  kind,  which  he  asserts  is  quite 
common,  should  be  in  the  possession  of  some  of  those 
men  who  gave  evidence,  and  could  there  be  a  stronger 
argument  given  before  that  Select  Committee  than 
what  Judge  Steavenson  here  alleges  ?  Again,  I  would 
wish  to  tell  the  Commission  that  the  status  of  the 
credit  draper,  or  of  his  travellers,  does  not  warrant 
such  a  serious  moral  aspersion  being  cast  on  his 
character.  After  all,  a  credit  draper  or  his  traveller 
is  in  possession  of  a  round  worth  700Z.  or  BOOL,  and 
before  he  is  selected  to  look  after  and  to  coUeot  money 
due  on  accounts  on  that  round  some  inquiry  is  made 
into  his  character,  for  the  very  reason  that  he  has  the 
handling  of  that  money,  and  therefore  we  do  not  take 
or  select  anyone  who  comes  along ;  we  make  inquiries, 
and  so  I  think  that  altogether  our  status  is  misunder- 
stood. The  members  of  my  society,  and  1  entirely 
agree  with  them,  believe  that  anyone  who  lent  himself 
to  such  conduct  as  is  alleged  in  the  statement  by  his 
Honour  Judge  Steavenson  would  speedily  get  into 
trouble,  and  the  reflection  here  made  on  the  women 
of  the  working  classes  is  unjust  and  undesenred.  I 
have  a  further  request  to  make  which  I  hope  wiL  be 
considered,  namely,  that  we  trust  the  members  of  this 
Royal  Commission  when  they  issue  their  report  will 
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see  tit,  if  possible,  to  strike  out  the  words  we  complain 
of.     That,  I  think,  covers  all  my  statement. 

9981.  I  have  not,  unfortunately,  got  Judge 
Steavenson's  evidence  before  me  at  the  moment,  and 
I  have  not  a  print  of  that  evidence,  but  speaking 
entirely  from  mere  recollection  1  do  not  remember  his 
specifying  any  particular  association  or  any  particular 
class  of  person  to  whom  those  observations  of  his  were 
directed  ? — If  you  wish,  I  can  read  the  statement  that 
appeared  in  the  "  Daily  Telegraph  "  ;  I  have  it  here. 

9982.  Just  tell  me  what  you  have  got.  I  do  not 
remember  any  reference  to  the  Drapers'  Association  ? 
— The  evidence  is  headed,  "  The  temptation  of  women." 
"  Mrs.  Tennant  said  evidence  had  been  given  with 
"  reference  to  special  temptations  to  which  men  were 
•'  subjected,  and  asked  if  there  no  special  temptations 
"  to  which  women  were  exposed.  Judge  Steavenson  : 
"  I  am  sorry  to  say  it  has  come  to  my  knowledge 
"  personally,  more  than  once,  that  the  persons  called 
"  ■tally-men,'  who  sell  goods  in  the  homes  of  the 
"  people,  and  almost  force  the  poor  to  buy,  and  who 
"  collect  their  debts  from  week  to  week,  do  expose 
"  women  to  the  most  serious  temptation  that  they  can 
"  be  exposed  to.  Women  buy  goods  from  these  tally- 
"  men,  and  get  into  debt  to  the  tally-man.  They  are 
"  afraid  to  let  their  husbands  know,  and  the  tally-man 
"  makes  suggestions  to  them  and  offers  to  remit  the 
"  debt  if  they  consent.  That  is  a  terrible  position  for 
"  a  woman  to  be  placed  in.  The  Chairman  ;  Tou  have 
"  come  across  these  cases  yourself  ?  I  have  come 
"  across  them  absolutely,  and  I  was  so  shocked  to 
"  hear  it  that  I  went  to  my  baihffs  and  asked  them, 
"  and  they  told  me  it  was  quite  common."  That  is 
the  report  that  appeared  in  the  "  Daily  Telegraph." 

9983.  I  daresay  that  may  be  right ;  I  have  not  got 
the  shorthand  note  to  check  it  with  at  present,  but 
does  that  refer  in  any  way  to  the  drapers  ? — It  can 
refer  to  no  one  else  than  the  credit  draper. 

9984.  Does  your  association  travel  in  the  north .'' — 
Tes,  we  have  an  organisation  which  covers  the  whole 
of  England. 

9985.  You  quite  understand  we  cannot  try  here,  as 
a  Commission,  an  issue.  We  receive  the  evidence  that 
is  presented  ;  we  can  only  hear  what  is  said  before  us  ? 
—Tes. 

9986.  Is  it  possible  that  some  instances  might  have 


come  before  the  witness  which  have  not  been  brought 
to  your  attention?— I  should. think  that  it  must  be 
exceedingly  rare,  so  rare  that  an  eminent  man  was  not 
justified  in  making  an  aspersion  of  this  kind  which  will 
apply  to  innocent  people.  It  is  that  which  we  com- 
plain of.  The  statement  is  made  in  a  general  way  as 
if  it  was  common,  and  it  is  really  the  most  serious 
statement  that  a  trader  can  trade  under.  I  think  you 
will  agree  with  me  there. 

9987.  Of  course  we  desired,  when  you  communi- 
cated with  us,  that  you  should  have  the  opportunity  of 
presenting  your  association's  view.  I  do  not  know 
that  we  can  carry  it  any  further.  Perhaps,  Mr.  Brierley, 
you  would  see  fit  to  ask  some  question  ? 

(Mr.  Brierley.)  No,  my  Lord. 

9988.  (Judge  Tindal  Athinson.)  Some  of  the  travel- 
lers have  to  travel  in  very  remote  districts  right  away 
in  the  country  ? — That  must  be  so. 

9989.  Tou  cannot  always  keep  a  check  on  themf 
—No. 

9990.  I  do  not  know  of  any  case  in  my  districts 
where  it  has  happened,  but  it  is  possible  it  may  happen 
and  not  be  capable  of  being  detected  ? — I  wiU  not  say 
it  has  not  happened,  but  here  is  a  statement  which 
would  make  anyone  who  reads  it  think  that  it  was 
quite  common.  What  is  a  working  man  to  think  of  a 
statement  of  that  kind  ? 

9991.  (Chairman.)  Do  you  mean  by  that  that  it 
was  too  broad  a  statement,  although  in  some  cases  it 
may  have  happened.? — 1  am  not  going  to  say  that 
it  has  not  happened ;  anything  may  happen.  I  know 
of  no  case,  and  my  experience  is  large. 

9992.  We  will  take  your  statement  as  it  now  stands, 
as  you  have  made  it  ? — Tes. 

9993.  We  have  afforded  you  such  opportunity  as 
we  can  of  dealing  with  it.  Whatever  is  the  issue,  we 
cannot  try  it ;  we  can  only  i-eceive  the  evidence  which 
is  presented  to  us  ? — Tes. 

9994.  There  might  possibly  have  been  some  in- 
stances which  have  not  come  before  your  notice.  I 
have  the  shorthand  note  now ;  we  shall  be  able  to  read 
it,  and  also  what  you  have  said  ? — When  you  make 
your  report  I  should  like  to  have  this  struck  out  if  you 
can.     I  should  like  you  to  remember  that. 

(Chairman.)  We  quite  appreciate  your  position. 


Sir  William  Cobbbtt  called  and  examined. 


9995.  (Chairman.)  Tovi  are  a  solicitor  of  the 
Supreme  Court,  and  have  been  admitted  some 
42  years  ? — Tes. 

9996.  Tou  are  senior  partner  of  Cobbett,  Wheeler, 
and  Cobbett,  and  practise  at  49,  Spring  Gardens, 
Manchester  ? — Tes. 

9997.  Tour  practice  has  always  been  general  in 
character,  and  amongst  other  things  you  practise  in 
the  Divorce  Court  Division  of  the  High  Court,  in  the 
county  courts,  and  before  the  justices  in  petty 
sessions  ? — Tes. 

9998.  May  I  take  it  your  fii-m  is  one  of  the  leading 
firms  in  Manchester  P — I  hope  it  is,  my  Lord.  We 
have  been  established  a  long  time. 

9999.  Tou  have  been  deputed  by  the  Manchester 
Incorporated  Law  Association  to  attend  and  give 
evidence  before  this  Commission  on  their  behalf  ? — 
That  is  so. 

10.000.  I  think  you  fonned  one  of  the  Lord 
Chancellor's  Committee  to  inquire  into  the  adminis- 
tration of  justice  a  year  or  two  ago  ? — Tes,  I  had  the 
honour  of  serving  on  that  Committee. 

10.001.  With  regard  to  the  present  state  of  things 
in  trying  divorce  cases  in  London  ;  will  you  give  us 
the  views  you  wish  to  present  on  l)ehalf  of  your 
association? — I  think  the  expense  of  trying  divorce 
cases  in  London,  even  undefended  cases,  is  such  as  to 
exclude  from  the  benefit  of  the  law  on  the  subject, 
not  only  many  of  the  working  classes,  but  some  of 
the  poorer  middle  class. 

10.002.  That  is  to  say,  a  stratum  just  above  what 
you  call  the  ordinaiy  working  class  ?  —  Tes  ;  for 
instance,  clerks  of  some  grades.  I  have  never  known 
an   undefended  divorce    case   tried  for  less  than  40Z. 


The  cheapest  I  ever  remember  cost  40Z.,  and  I  think 
what  other  witnesses  have  said  about  the  general 
average  of  cost  is  correct,  that  50Z.  may  be  considered 
to  be  the  usual  average  cost  of  an  undefended  divorce 
case  where  you  have  the  average  number  of  witnesses 
to  bring  up  from  the  country. 

10.003.  And  that  cost,  I  think,  is  partly  in  conse- 
quence of  the  employment  of  London  agents  as  well 
as  the  local  solicitor,  and  bringing  the  witnesses  to 
London  ? — Tes. 

10.004.  The  general  effect  of  conducting  proceedings 
at  a  distance  from  where  the  persons  have  access  to 
the  court  ? — Tes. 

10.005.  What  is  the  result  of  that,  in  yoiu 
experience  ?— I  find  the  result  is  that  people  give  up 
the  idea  of  commencing  divorce  proceedings  or  pro- 
ceedings for  a  judicial  separation.  They  turn  their 
minds  to  solving  the  difficulty  that  has  presented 
itseK  in  some  other  way. 

10.006.  In  what  way  do  you  find  that  that  is  done? 
— Well,  the  parties  separate  and  take  their  chance. 
It  very  often  happens  in  the  case  of  the  husband 
desiring  a  divorce  that  the  position  with  regard  to 
expenses  is  aggravated  by  the  fact  that  he  has  to  give 
security  for  or  pay  a  sum  of  money  into  court  to  meet 
the  wife's  cost.  That  one  provision,  to  my  knowledge, 
has  prevented  a  great  number  of  petitions  which 
otherwise  would  have  been  presented  and  brought  to 
hearing. 

10.007.  That  is  to  say,  50Z.  is  only  when  it  is 
undefended  ? — Tes. 

10.008.  And  when  it  is  defended  you  get  into 
questions  of  security  for  costs  and  payment  for  both 
sides  ? — Tes. 
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10.009.  Do  you  think  this  position  of  things  leads 
to  immorality  ? — Tes,  I  think  it  does.  I  think  so, 
particulai'ly  amongst  the  two  classes  I  have  indicated  ; 
perhaps  more  particularly  amongst  the  working  classes, 
generally  so  called,  than  amongst  the  other  classes. 

10.010.  We  have  had  a  great  deal  of  evidence  about 
the  simple  wage-earning  class  (the  labourer)  ;  but 
your  evidence  goes  partly  to  the  position  of  those  a 
class  above  that  F — Tes. 

10.011.  Some  clerks,  and  so  on  ? — Tes. 

10.012.  Tou  think  there  is  really  a  grievance  there  ? 
—I  do. 

10.013.  Have  you  met  with  it  to  an  extent  which 
enables  you  to  give  us  any  idea  as  to  whether  it  is 
general  ? — ^I  could  not  give  you  any  statistics,  because, 
my  business  being  a  private  business,  there  is  no  object 
in  keeping  statistics,  and  I  have  not  recoui'se  to  papers 
that  would  enable  me  to  furnish  them  reliably. 

10.014.  But  have  you  any  notion  whether  it  is 
limited  to  individual  cases  ? — No,  I  do  not  think  it  is 
limited  to  individual  cases.  I  think  there  are  a  sub- 
stantial number  of  cases  where  it  is  important  to  have 
recourse  to  the  remedies  the  court  provides. 

10.015.  In  both  the  classes  you  have  mentioned  ? — 
Tes. 

10.016.  Tou  go  on  to  specify,  in  the  proof  you  have 
sent  us,  certain  consequences  you  have  mentioned  ? — 
Tes. 

10.017.  Would  you  tell  us  what  you  find  ?— WeU,  I 
have  known  at  least  two  cases  where  a  man  and  a  woman 
have  committed  bigamy  as  the  direct  consequence  of 
the  man  being  unable  to  obtain  a  divorce. 

10.018.  Tou  mean  he  has  manied  some  one  else  and 
faced  the  risk  ? — Tes  ;  the  woman  refused  to  live  with 
him  unless  she  had  what  she  called  her  "  marriage 
lines  "  to  produce. 

10.019.  Tou  say  here :  "  The  consequence  is  that  a 
"  man  whose  wife  has  left  him  to  live  in  adultery  with 
"  another  man,  either  lives  with  another  woman 
' '  without  attempting  to  conceal  the  relations  existing 
"  between  them,  or  takes  a  housekeeper  to  live  in  his 
"  house,  which  usually  means  the  same  thing "  ? — 
Tes. 

10.020.  Has  that  kind  of  case  come  before  your 
knowledge  ? — Tes ;  and  not  a  single  instance,  but  there 
are  many  instances. 

10.021.  And  then  you  proceed  to  give  the  instance 
of  bigamy  which  you  have  just  mentioned  ? — Tes ; 
those  two  cases  were  cases  in  which  the  woman  refused 
to  live  with  the  man  unless  he  went  through  a  form  of 
marriage  with  her,  and  he  took  his  risk. 

10.022.  Then  you  proceed  to  take  the  case  of  women 
left  by  their  husbands  ? — Tes. 

10.023.  Tou  say  as  to  that :  "  I  do  not  think  the 
"  same  state  of  things  obtaias  to  the  same  extent,  but 
"  it  certainly  does  in  many  cases  "  ? — Tes ;  I  think 
there  is  a  substantial  difEerence  in  the  number,  but  I 
stUl  think  there  are  a  substantial  number  of  cases  where 
the  same  thing  happens. 

10.024.  Where  the  woman  is  the  complainant  ? — 
Tes ;  but  I  think  there  is  a  substantial  difference,  you 
know. 

10.025.  More  frequently  when  the  man  is  the 
complaiaant  ? — Tes. 

10.026.  That  has  led  you  to  state  in  your  proof  that 
you  think  there  should  be  some  change  in  the  law  ? — 
Tes. 

10.027.  Would  you  tell  us  what  the  remedies  you 
suggest  are  ? — I  think  you  did  call  attention  to  the  fact 
that  I  am  stating  the  views  of  the  association  of  which 
I  am  a  member.  Their  view — and  I  agree  with  it— is 
that  if  divorces  and  judicial  separations  could  be  tried 
before  a  judge  of  the  High  Court  on  circuit,  that 
would  be  the  best  remedy.  I  do  not  quite  agree  with 
Mr.  Piokstone  that  the  cost  would  be  aS  much  as  he 
thinks  it  would  be. 

10.028.  I  should  like  to  follow  that  out  a  little. 
Would  you'  permit  the  proceedings  to  proceed  in  one  of 
the  local  registries  ? — Tes. 

10.029.  For  instance,  Manchester  has  practically 
everything  they  require— a  bar  and  a  registry  and 
solicitors  all  handy  ? — Tes. 


10.030.  How  would  that  meet  the  case  of  persons 
who  were  at  some  distance  from  that  registry  ? — Well, 
I  think  in  most  counties  where  assizes  are  held  there 
is  a  registry,  and  nowadays  the  means  of  transit  b}- 
rail  and  tram  are  so 

10.031.  I  ask  you,  because  it  is  sviggested  that  even 
if  parties  could  go  to  a  local  registry  of  the  High 
Court,  that  would  still  involve  them  in  the  difficulties 
of  getting  to  it  from  places  at  some  distance  ;  whereas 
if  they  could  go  to  the  county  court  registry,  they 
could  ha^'e  them  more  readily  accessible  P — I  was  not 
asked  to  suggest,  but  feel  inclined  to  suggest,  that, 
rather  than  allow  things  to  remain  as  they  are,  I 
should  much  prefer  jurisdiction  should  be  given  to 
the  county  court. 

10.032.  Then  that  comes  to  be  a  question  of  the 
best  way  of  applying  the  remedy  P — Tes. 

10,083.  Would  you  attach  the  importance  that  some 
do  to  the  trial  in  the  High  Court,  or  woiUd  yoti  be 
satisfied  if  the  trial  took  place  in  the  county  court  ? — 
If  it  were  practicable  I  should  prefer  that  the  trial 
took  place  before  a  judge  of  the  High  Court ;  but  if 
that  is  found  not  to  be  practicable  for  various  reasons, 
then  I  should  prefer  infinitely  that  jurisdiction  should 
be  given  to  the  county  court  rather  than  that  things 
should  remain  as  they  are.  May  I  follow  on  what  I 
was  saying  about  the  transit  ? 

10.034.  Tes  ? — We  find  that  in  the  ordinary  assize 
cases — common  juries  and  so  forth — the  witnesses  get 
down  the  same  morning  and  get  home  the  same  evening, 
as  a  rule. 

10.035.  Of  course,  Lancashire  has  great  railway 
facilities  P — Of  course  I  am  probably  thinking  more  of 
my  own  county  than  more  rural  counties. 

10.036.  I  think  we  had  an  instance  given  by  some 
county  court  judge  that  it  was  as  difficult  to  get  from 
parts  of  the  county  to  the  central  assizes  as  it  was  to 
get  to  London.  Dorsetshire,  if  I  remember  aright  P — ■ 
I  am  afraid  my  experience  does  not  enable  me  to 
I'ealise  those  difficulties  as  they  would  be  realised  by 
some  sohcitors  or  a  county  court  judge  from  a  rural 
county.  With  us  the  difficulty  would  not  exist ;  the 
transit  is  very  cheap  and  very  quick,  and  witnesses 
would  get  to  the  assize  town  as  quickly  as  to  the 
county  court. 

10.037.  Tou  have  had  considerable  experience  of  the 
county  courts,  I  understand  from  what  you  say  ? — Tes. 

10.038.  Well,  we  have  had  objections  made,  not  on 
the  question  of  distance,  but  to  any  county  court  judge 
dealirig  with  these  matters,  because  there  might  be  a 
difference  of  opinion  amongst  the  county  court  judges 
and  so  on.  Assume  it  was  found  not  practicable  to 
work  the  system  by  a  High  Court  judge  or  on  assizes, 
would  you  see  any  objection  to  entrusting  this  jurisdic- 
tion to  the  c(junty  court  judges  in  hmited  cases  P — Not 
at  all.  County  court  judges  now  try  cases  of  equal 
importance  and  equal  difficulty.  For  instance,  take 
the  bankruptcy  jiirisdiction.  They  try  questions  in- 
volving property  worth  thousands  of  pounds  in  cases, 
that  may  go  on  appeal  as  far  as  the  House  of  Lords  ; 
I  am  talking  of  bankruptcy  proceedings  in  particular, 
and  they  have,  as  no  one  knows  better  than  yourseK, 
under  a  great  variety  of  Acts  of  ParUament,  a  very 
wide  and  important  jurisdiction,  quite  apart  from 
what  I  may  call  the  small  debt  jurisdiction.  The 
court  has  c3a,sed  to  be  a  small  debt  court  only. 

10.039.  Looking  at  these  courts  in  1910,  you  do 
not  find  the  same  sort  of  thing  as  you  would  in  1846  P— 
No  ;  the  Legislature  has,  by  degrees,  added  enormously 
to  the  jurisdiction  of  the  coim.ty  court  beyond  their 
jurisdiction  to  deal  with  small  debts  ;  that  has  become 
only  part  of  their  jurisdiction,  but,  I  admit,  an  im- 
portant part.  There  are  days  set  apart  in  our  own 
court  when  judgment  summonses  and  small  debt  cases 
are  heard ;  on  the  other  days  the  larger  litigation, 
business  of  the  court  is  done. 

10.040.  Would  you  see  any  difficulty  in  assigning 
days  for  taking  these  divorce  cases,  if  necessaiy  P — ^Not 
at  all. 

10.041.  Passing  to  the  assize  question  again.  Tou 
Btiggest  a  variation  in  the  scale  of  cost  in  some  way  so 
as  to  reduce  them  to  a  county  court  level  P — That  is  if 
divorce  business  were  done  on  circuit. 
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10.042.  Tes?— Yes. 

10.043.  Tou  say  then :  "  In  cases  where  tlie  district 
"  registrar  is  satisfied  on  affidavit  that  the  income  and 
"  property  of  the  parties  are  below  a  certain  level,  the 
"  costs  to  be  allowed,  whether  as  between  party  and 
"  party,  or  solicitor  and  chent,  should  be  on  a  scale 
"  approximating  to  the  county  court  scale,  and  in  such 
"  cases  no  court  fee  should  be  charged."  That  is  the 
remedy  you  would  apply  in  order  to  provide  for  this 
business  at  the  assizes  ? — Tes.  That,  of  course,  does 
not  apply  to  the  county  com-t. 

10.044.  No ;  it  is  approximated  to  the  coimty  court  ? 
—Tes. 

10.045.  That  exhausts  what  you  want  to  say  about 
the  courts  ? — May  I  say  this  in  addition,  my  Lord.  I 
should  very  strongly  oppose  the  suggestion  that  state- 
ments in  the  nature  of  depositions  and  papers  of  that 
kind  should  be  taken  in  the  registry,  or  in  the  country, 
and  sent  up  to  be  dealt  with  in  London.  In  that  way 
the  parties  would  lose  a  benefit  which  is  a  very  great 
benefit.  The  judge  sees  and  hears  both  the  parties 
themselves  and  their  witnesses,  and  I  think  that  is 
indispensable,  particularly  in  cases  of  this  character. 

10,04.5a.  I  think  that  pretty  well  exhausts  what 
you  have  to  say  about  the  courts  ? — Yes. 

10.046.  May  I  take  it  generally  you  feel  satisfied, 
from  your  experience,  that  something  must  be  done  to 
give  the  people  you  speak  of  an  opportunity  of  bringing 
their  oases  to  the  court  ? — 1  am  quite  satisfied. 

10.047.  And  do  you  say  there  is  a  real  demand  for 
that  ? — I  think  there  is  ;  I  think  there  are  people  who 
have  felt  the  grievance — and  a  substantial  number — 
very  acutely. 

10.048.  Then  the  next  poiut  you  deal  with  in  your 
proof  is  the  orders  under  the  Summary  Jurisdiction 
Act.  Will  you  teU  us  what  you  have  to  say  about 
that.  Sir  William  ? — 1  should  be  very  sorry  to  see  that 
jurisdiction  cease.  I  think  it  is  a  remedial  jurisdiction 
which  has  been  of  vei'y  great  benefit. 

10.049.  Are  there  any  points  connected  with  it  upon 
which  you  wish  to  make  any  observation  ? — I  and  those 
with  whom  I  am  associated  in  Manchester  think  that, 
where  the  hearing  of  that  class  of  case  is  left  to  lay 
magistrates  alone,  they  are  apt  to  treat  it  too  much  as 
a  question  of  providiug  for  the  maintenance  of  the 
wives,  and  that  they  do  not  take  care  in  the  first 
instance  that  there  is  established  beyond  question  a 
case  under  the  Act — ^that  is  a  case  of  desertion  or  a 
case  of  persistent  cruelty,  as  the  case  may  be. 

10.050.  They  rather  seek  to  make  provision  than  to 
deal  with  the  Act  strictly .'' — I  think  if  they  think  the 
wife  has  a  grievance  they  are  rather  apt  to  make  a 
separation  with  a  provision  for  her  without  ascertaining 
that  the  grievance  is  that  which  the  Act  provides  as 
being  the  one  enabhng  them  to  make  the  order. 

10.051.  Would  your  view  be  that  a  legal  mind  ought 
always  to  be  brought  to  bear  on  those  cases  P — I  think 
it  would  be  a  distinct  improvement. 

10.052.  Do  you  think  at  present,  where  the  lay 
magistrates  sit,  they  gi-ant  these  orders  too  readily  ? — 
Tes,  1  think  so.  I  do  not  mean  that  all  the  magistrates 
do  not  discriminate,  because  in  the  proof  before  you  I 
have  mentioned  cases  in  which  they  show  great 
unwillingness  to  make  an  order  without  further 
considering  the  matter.  For  instance,  in  the  case  of 
young  people,  where  the  parties  on  both  sides  are  qviite 
young,  or  have  only  been  married  a  short  time,  I  have 
found  that  lay  magistrates  have  considered  the  matter 
very  carefully  indeed  and  have  been  very  unwilling  to 
make  an  order  without  giving  the  parties  the  oppor- 
tunity of  reconsidering  the  position,  and  seeing  if  they 
could  arrange  to  come  together  again ;  and  1  have 
known  them  go,  in  some  cases,  as  far  as  to  refuse  to 
make  an  order  on  that  ground  alone,  which  I  siippose 
is  not  a  legitimate  ground.  But  I  think  their  action 
in  that  respect  has  been  a  beneficial  action  on  the 
whole ;  it  is  not  an  action  I  am  at  all  disposed  to 
criticise. 

10.053.  There  has  latterly  been  a  distinction  between 
making  an  order  for  separation  and  for  maintenance  ? 
— Yes,  it  was  a  judgment  of  your  Lordship's,  I  think, 
that  pointed  that  out.  It  did  not  seem  to  be  reahsed 
in  the  courts  in  which  I  practised  at  first,  at  any  rate, 


but  I  think  it  is  generally  recognised  now  and  is  acted 
upon. 

10.054.  Do  you  think  it  would  be  desirable  to  require 
the  orders  in  the  first  instance,  when  made  by  magis- 
trates, to  be  limited  in  time.  Suggestions  have  been 
made  that  it  might  be  desirable  that  the  magistrates 
should  only  make  an  order  for  separation  temporarily, 
and  not  make  permanent  orders,  and  possibly  might 
have  a  power  to  rescind  the  order  if  they  think  there 
was  a  reasonable  ground  for  doing  it  ? — Of  course 
there  is  a  power  of  rescission. 

10.055.  That  apparently  is  not  exercised  merely 
because  a  man  says  he  has  reformed  and  would  like  to 
come  back  ? — No. 

10.056.  It  seems  to  be  on  the  ground  of  fresh 
matter  coming  up  that  would  have  effected  the  original 
order? — Well,  the  parties  can  always  come  together 
again  if  they  choose.  I  do  not  see  any  advantage  ia 
making  an  order  for  a  limited  time,  but  it  might  be  an 
advantage  if  the  magisti-ate  had  power  to  make  a  kind 
of  interim  order,  that  is  to  say,  an  order  that  the 
husband  should  contribute  to  his  wife's  maintenance 
only  for  so  long  and  adjourn  the  case  for  that  time, 
and  then  bring  it  up  for  final  decision. 

10.057.  That  suggestion  has  also  been  made  ? — 
That  is  sometimes,  in  fact,  done,  but  then  the  parties 
must  agree,  and  they  often  do  agree. 

10.058.  It  might  be  that  the  magistrates  should 
have  power  to  make  an  order  for  payment  and  adjourn 
the  application  for  separation  ? — Tes,  I  should  prefer 
that  myself  to  making  a  limited  order,  because,  if  yon 
once  get  the  actual  order  made,  it  seems  to  me  to  give 
rise  to  difficulties. 

10.059.  I  do  not  know  that  there  is  anything  more 
in  this  point,  except  in  cases  of  divorce  you  suggest 
that  the  decrees  nisi  and  absolute  should  be  gazetted  so 
that  they  would  be  publicly  announced  ? — Tes. 

10.060.  That  leads  me  to  ask  you  with  regard  to 
the  publication  of  reports.  What  is  the  view  in 
Manchester  about  that  ? — We  think  they  ought  not  to 
be  published,  that  is  to  say,  we  do  not  think  the  details 
ought  to  be  published. 

10.061.  And  you  would  publish  the  fact  of  the  case 
and  the  result  ? — Tes. 

10.062.  What  are  the  grounds  that  have  led  to  that 
view  ? — We  think  the  details  which  are  pubhshed  do 
harm ;  they  are  read  by  a  very  great  variety  of  people, 
and  they  do  harm.  They  produce  a  bad  effect  on  the 
minds  of  the  readers,  especially  on  some  classes  of 
readers. 

10.063.  It  is  said  that  the  publication  of  the  whole 
story  in  detail  is  a  deterrent  to  the  committing  of  the 
act.  Would  you  regard  that  as  so  ? — I  should  think  it 
is ;  so,  I  should  think  also,  woiild  be  the  publication  of 
the  proceedings  ;  the  names  of  the  parties  and  the 
judgment. 

10.064.  Do  you  consider  that  the  publication  in  the 
public  interests  being  harmful,  as  you  say,  is  greater 
than  the  advantage  that  may  be  derived  from  the 
point  of  view  of  the  possible  deterrent  ? — Tes ;  especially 
if  you  retain  the  publication  of  the  proceedings,  and 
the  result  and  the  names  of  the  parties. 

10.065.  Then  you  wish  the  word  "  cruelty  "  to  be 
more  clearly  defined,  I  understand  P — Tes.  I  do  not 
say  it  is  not  defined  by  such  cases  as  RusseD.  v.  EusseU, 
and  others ;  but  if  the  definition  given  in  those  oases 
could  be  crystallised,  it  would  be  a  considerable  guide 
to  those  who  have  to  administer  this  branch  of  the  law. 

10.066.  I  think  what  you  say  is  in  fact  covered  by 
the  present  state  of  the  law  p — I  agi-ee. 

10.067.  Tou  say:  "The  word  'cruelty'  should  be 
"  clearly  defined  to  include  mental  tortui-e  injurious  to 
"  health,  even  without  actual  physical  cruelty "  ? — I 
believe  that  to  be  the  law  already  according  to  the  cases 
I  have  mentioned. 

10.068.  But  you  would  like  to  see  it  crystallised 
into  a  definition  ? — Tes  ;  because  I  know  one  bench  of 
magistrates  who  did  not  take  any  notice  of  cruelty  of 
that  sort.  They  said,  "  We  do  not  trouble  about 
"  that;  we  want " 

10.069.  Some  blows  ? — Tes,  aomething  more  sub- 
stantial. 
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10.070.  I  suppose  you  think  in  these  neiTOua  sort 
of  days  we  live  in  the  torture  may  be  as  great  without 
actual  physical  violence  ? — I  think  even  a  person  with 
the  strongest  nerves  may  be  so  treated  without  actual 
blows  as  to  be  woiTied  into  his  or  her  grave. 

10.071.  One  other  point  on  cruelty.  Do  you 
consider  that  the  words  "  persistent  cruelty "  are 
satisfactory  ? — Yes,  I  think  they  are ;  because  I  con- 
sider there  is;  rather  an  inclination  in  trivial  cases  to 
treat  that  as  cruelty  which'  is  not  persistent,  or  not 
persistent  in  the  way  the  Act  meant. 

10,07i!.  But  it  is  suggested  that  a  six  months'  limit 
is  not  desirable,  and  that  it  ought  to  be  extended  so  as 
to  cover  a  longer  period.  At  present  the  acts  must  be 
within  six  months  ? — I  suppose  that  is  to  bring  it  into 
line  with  the  Summai-y  Jurisdiction  Act. 

10.073.  Tou  mean  in  the  Summary  Jui-isdiction  Act 
the  line  is  six  months  ? — Tes. 

10.074.  It  is  said  that  rather  shuts  out  cases  in 
which,  perhaps,  a  good  many  acts  are  prior  to  the  six 
months,  and  confines  it  to  only  one  after  or  within  the 
six  months.  Have  you  any  views  to  express  as  to  the 
possible  extension  of  the  six  months  to  a  longer 
period  ? — It  is  generally  held  that  it  is  necessary  -to 
prove  some  acl;  within  the  six  months,  and  then  you  may 
give  the  events  of  the  whole  married  life  with  reference 
to  cruelty. 

10,07-5.  Tes  ? — If  there  has  been  an  absolute  cesser 
of  cruelty  during  the  last  six  months  it  would  hardly 
be  a  case  that  would  be  likely  to  succeed. 

10.076.  Tou  do  not  see  any  advantage  in  extending 
that  six  months  back  ? — No,  unless  there  is  no  limit  at 
all,  and  even  then  the  courts  would  probably  require 
some  recent  act  of  cruelty,  or  else  would  hold  that  it 
had  been  condoned. 

10.077.  {Mr.  Brierley.)  Just  one  word  about  that 
last  point.  The  period  of  six  months  runs,  does  it  not, 
from  the  time  when  the  wife  leaves  the  husband  P — 
Tes. 

10.078.  It  is  not  really  necessary,  is  it,  that  the 
acts  of  cruelty  should  have  taken  place  within  the  six 
months  P — Well,  I  said  yes,  but  I  am  not  quite  clear 
that  it  is  so.  Must  not  the  acts  of  cruelty  be  within 
six  months  before  the  application  for  the  summons  P 

10.079.  I  rather  fancy  the  cause  of  action  is  that  she 
has  been  compelled  to  leave  her  husband  in  consequence 
of  his  cruelty? — Tes. 

10.080.  Well,  the  summons  has  to  be  brought,  I 
think,  within  six  months  of  the  time  when  she  leaves  ? 
—Tes. 

10.081.  Do  you  think  there  is  really  any  hardship 
on  the  wife  in  being  compelled  to  apply  to  the  court 
within  six  months,  if  she  has  left  the  husband  in 
consequence  of  his  cruelty  P — No,  I  do  not  think  so. 
She  ought  to  move  promptly. 

10.082.  There  is  one  point  I  want  to  ask  you,  which 
you  have  not  given  in  evidence,  but  I  see  it  on  your 
proof.  Assuming  these  cases  of  separation  cannot  be 
tried  by  a  stipendiaiT-  magistrate,  are  you  in  favour  of 
their  being  transferred  to  the  county  courts  ? — I  should 
prefer,  at  any  rate,  that  the  magistrates  should  have 
concurrent  jurisdiction. 

10.083.  I  rather  understood  so,  but  what  you  say  in 
your  proof,  unless  the  cases  could  be  tried  by  stipendiary 
magistrates  you  thought  they  ought  to  be  determined 
by  a  judge  of  the  county  court  P — I  think  that  is  the 
conclusion  that  the  committee  of  my  association  came 
to.  For  myself  I  should  not  be  prepared  to  go  as  far 
as  that. 

10.084.  Bearing  in  mind  that  the  courts  of  summary 
jurisdiction  are  many  and  stipendiary  magistrates  are 
fe-w  ? — And  also  the  courts  of  summary  jurisdiction  are 
much  more  numerous  than  county  courts  and  sit  much 
oftener.  Tou  can  get  your  case  on  much  quicker  before 
a  court  of  summary  jurisdiction  than  before  a  county 
court. 

10.085.  Then  personally  you  are  in  favour  of  the 
court  of  summary  jurisdiction  retaining  that  power  ? — 
I  should  not  like  the  litigants  to  lose  the  tribunal 
because  it  is  a  tribunal  called  into  play  very  quickly, 
and  I  know  in  some  of  the  county  courts  you  do  not 
get  on  for  a  month  and  some  for  six  months. 
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10.086.  (Judge  Tindal  Atkinson.)  At  Manchester 
you  are  fortunate  at  the  assizes,  I  think,  in  having 
always  two  judges  to  sit  ? — Well,  lately  we  have  what 
are  called  sittings  for  civil  business  instead  of  the 
assizes,  and  that  means  two  judges  for  part  of  the  time. 

10.087.  As  you  are  aware,  in  other  parts — more 
agricultural  parts — only  one  judge  sits  at  the  assize 
town  P — Tes. 

10.088.  And  it  makes  it  more  difficult  for  him  to 
regulate  his  time  so  as  to  be  sure  he  can  try  divorce 
cases  ? — Oh !  I  recognise  there  might  be  substantial 
difficulties  in  deciding  to  send  the  country  divorce  cases 
for  trial  on  circuit. 

10.089.  {Chairman.)  Would  you  mind  asking  him 
how  many  assizes  Manchester  has.  There  are  four,  I 
understand  ? — Tes ;  and  lately,  of  course,  the  courts 
have  been  sitting  practically  continuously  for  civU. 
business. 

10.090.  And  therefore  there  is  almost  always  a  judge 
at  Manchester  P — Or  Liverpool. 

10.091.  {Judge  Tindal  Atlcinson.)  With  reference  to 
the  district  registry,  I  do  not  know  whether  your 
society  has  considered  the  question  with  reference  to 
the  country  districts.  I  have  one  of  the  largest 
districts,  and  there  is  800,000  population  in  my  juris- 
diction, and  there  is  one  district  registry  in  the  whole 
circuit,  and  you  would  recognise  that  it  would  make  it 
impracticable  for  the  district  registrars  to  do  this  work 
on  circuits  like  that.  The  district  registry,  for 
instance,  is  in  Colchester,  and  my  jurisdiction  goes  to 
Hertford,  and  if  a  person  at  Hertford  wants  to  com- 
mence proceedings,  it  would  involve  the  employment 
of  an  agent  in  Colchester.  If  that  is  the  state  of 
things  throughout  the  country,  would  not  you  recog- 
nise that  there  is  a  difficulty  with  regard  to  the  poor 
people  commencing  their  proceedings  in  the  district 
registry  ? — I  hope  I  have  not  been  misunderstood  about 
poor  people ;  I  have  not  been  speaking  of  people  who 
ought  to  have  help  as  being  unable  to  find  any  money 
for  their  litigation ;  the  people  I  am  talking  of  are 
people  who  can  find  money,  but  cannot  find  money  to 
conduct  divorce  cases  in  London ;  such  people  would 
find  a  certain  amount  of  money.  I  recognise  the  great 
difficulties  you  suggest  with  regard  to  Colchester,  but  do 
not  the  registries  do  business  through  the  post  ?  I  am 
inchned  to  think  they  do. 

10.092.  Tes,  a  man  can  commence  his  proceedings 
through  the  post  ? — The  proceedings  are  delivered 
through  the  post,  and  so  on.  It  is  not  always  neces- 
sary to  employ  an  agent  in  the  town  in  which  the 
registry  is.  But  Hertford  is  very  near  London  and 
Colchester  the  same,  is  it  not  ? 

10.093.  Supposing  a  man  wished  to  conduct  his 
case  in  person,  and  cannot  employ  a  solicitor,  in  that 
case  he  could  get  a  clerk  at  the  registry  to  assist  him 
to  fill  up  a  form,  or  whatever  it  was.  That  could  not 
be  done  by  post? — No,  but  he  would  probably  get 
someone  at  home  to  fill  up  the  form  and  send  it 
through  the  post  to  the  registry. 

10.094.  I  do  not  quite  understand  why  there  should 
be  any  real  difficulty  in  getting  to  the  nearest  county 
court  office — whether  the  registrar  or  clerk.  Why 
should  it  be  necessary  to  go  to  the  district  registrar, 
who  is  the  High  Court  registrar  and  the  county  court 
registrar  in  one  P — Well,  if  the  county  court  registry 
could  do  the  business  connected  with  the  trial  of 
divorce  cases,  at  the  assizes,  I  should  see  no  objection. 
That  is  only  a  detail,  is  it  not  P 

10.095.  WeU,  then,  with  regard  to  the  trial  at  the 
assizes,  and  the  expense.  Mr.  Musgrave,  who  was  the 
taxing  master  for  the  Divorce  Division  of  the  High 
Court,  says,  when  asked  thi.s  question :  "  Taking  it 
"  roughly,  what  is  the  ordinary  average  cost  of  an 
"  undefended  case  in  London  ? — That  I  cannot  give 
"  as  an  average,  because  they  vary  so  extremely.  They 
"  go  from  80^.  up  to  3002.  or  4001." 

(Sir  Lewis  Dibdin.)  That  is  defended,  is  it  not  P 
(Judge    Tindal  Atkinson.)   No,  undefended.     "  But 
"  can  you  give  anything  like  an  approximate  minimum  ? 
"  — The  minimum  might  be  very  slightly  in  excess  of 
"  — in  undefended  cases — about  50L,  I  should  say." 

10.096.  Now,  that  is  a  London  case.  Now,  if  that 
is  the  minimum  cost  of  a  London  case — 501. — is  it  not 
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prectically  prohibitive  witli  regard  to  a  man  with  poor 
means  getting  to  the  assizes  ? — I  do  not  agree  that  is 
the  minimum  cost  of  a  case  in  London,  even  if  you 
hring  the  case  from  the  country.  I  know  a  case  that 
was  done  for  4,01.  I  know  the  people  came  from  a 
place  in  Durham  caUed  Fighting  Cocks  —  a  station 
called  Fighting  Cocks.  They  had  to  come  from 
Durham  to  London,  and  the  whole  thing  was  put 
through  for  40i!.  It  happened  they  had  only  to  remain 
m  London  one  day,  and  there  was  no  opposition  of  any 
sort  or  kind.  The  witnesses  were  not  people  who  were 
expensive  to  bring ;  and  it  went  through  for  Ml. ;  so 
I  should  say  there  must  be  plenty  go  through  for  50/;., 
even  country  cases. 

10.097.  That  is  the  average  given  by  the  taxing 
master  ? — Well,  he  must  have  means  of  knowing,  which 
I  ha,ve  not ;  I  only  speak  from  my  own  experience. 

10.098.  Hi,ve  you  practised  in  county  courts  ? — Tes. 

10.099.  For  how  many  years  ? — The  whole  42  down 
to  the  present  day. 

10.100.  So  you  have  considerable  experience  in 
county  courts  ? — Tes. 

10.101.  There  is  one  question  I  should  like  to  ask 
you.  As  to  the  jurisdiction;  supposing  the  county 
courts  have  jurisdiction ;  are  you  of  opinion  that  the 
cases  should,  if  the  parties  desire  it,  be  tried  by  jm-ies  ? 
— Well,  1  should  say  the  general  practice  of  a  county 
court  is  not  to  try  with  a  jury. 

10.102.  I  quite  agree ;  but  in  your  opinion  should 
the  parties  have  a  right  to  a  jury  if  they  wished  it  ? 
— Yes,  I  think  so. 

10.103.  Then  with  reference  to  damages  in  divorces. 
Do  you  see  any  objection  to  giving  an  injured  party 
a  right  to  damages  if  it  is  tried  in  the  coimty  court  ? 
^It  is  proposed,  of  course,  to  limit  the  amount. 

10.104.  Oh,  yes,  quite  P — Then  the  probabiHty  is 
that  the  damages  would  not  be  recovered.  My  inclina- 
tion would  be  not  to  give  a  right  to  recover  damages  ; 
not  in  the  class  of  cases  tried  there ;  and  I  think  it 
would  turn  out  in  practice,  except  in  very  exceptional 
oases,  nobody  would  ever  get  them.. 

10.105.  But  I  do  not  understand  why,  if  a  man 
has  been  injured  in  a  bad  case  by  the  act  of  the 
co-respondent,  having  a  right  to  damages  in  the  High 
Court,  he  should  not  have  them  in  the  county  court  P 
— I  do  not  think,  logically,  there  is  any  reason ;  but  all 
the  same,  though  it  may  be  illogical,  I  should  not  give 
him  a  right  to  recover  damages  in  the  county  com^. 
It  is  to  be  a  limited  jurisdiction,  and  if  there  is  a 
co-respondent  who  is  likely  to  be  able  to  pay  damages 
(and  if  it  is  a  question  of  damages,  one  would  assume 
they  would  be  substantial  damages,  because  you  would 
not  give  a  man  40s.  or  5Z. — that  would  be  rather 
ludicrous),  I  think  if  it  is  a  case  where  substantial 
damages  are  sought  to  be  recovered,  somehow  or  other 
parties  ought  to  be  able  to  try  in  the  High  Court  in 
the  ordinary  way. 

10,108.  Then  wdth  regard  to  maintenance  orders. 
In  some  of  these  oases,  in  your  opinion,  would  not  the 
parties  be  better  ofi  where  the  separation  is  practically 
for  life,  with  a  divorce  rather  than  a  sopai-ation  order  P 
—Do  you  mean  dealing  only  with  cases  of  cruelty  and 
desertion  P 

10.107.  Tes  ? — No,  I  do  not  think  they  would.  At 
any  rate,  I  would  not  be  disposed  to  extend  the 
jurisdiction  in  that  direction. 

10.108.  I  should  like  you  to  consider  this.  There 
has  been  some  evidence  given  with  reference  to'  the 
way  in  which  reconciliation  is  brought  about  between 
parties  after  a  separation  order  has  been  made;  in 
many  cases  the  parties  are  reconciled  for  what  we  may 
call  economic  reasons  ;  that  is  to  say,  the  man  cannot 
support  himself  and  his  wife  separately,  and  the  wife 
has  to  come  back  to  the  husband  sometimes  to  get  the 
means  of  livehhood.  In  that  case  it  cannot  be  a  very 
happy  reconcilement.  Can  you  imagine  cases  in  which 
a  woman  may  be  living  in  constant  dread  and  fear  of 
her  husband,  yet  having  to  live  with  him  P  Would  it 
not  be  better  in  such  a  case  as  that  that  she  should 
■r^et  a  divorce  at  once  P — A  divorce,  of  course,  would 
leave  her  at  liberty  to  marry  again,  certainly ;  but  it 
would  turn  her  out  upon  the  world,  probably,  having 
lost  the  t]-ade  she  had  previously  carried  on  by  disuse, 


or  being  severed  from  it  for  a  considerable  time  without 
anything  to  live  upon.  I  think  the  remedy  would  be 
a  doubtful  one. 

10.109.  Well,  you  do  not  agree  P — I  have  not  con- 
sidered it  as  it  deserves  to  be  considered.  I  should 
not  like  to  say  absolutely  that  I  do  not  agree  with  it 
but  I  am  not  prepared  to  deal  with  it  at  the  moment. 
It  seems  to  me  it  might  be  found  a  very  considerable 
economic  difficulty.  You  might  have  a  woman  turned 
on  to  the  world  without  anything  to  maintain  her 
unless  she  happened  to  marry  again. 

10.110.  One  appreciates  living  together  like  that 
must  be  most  miserable  and  wretched  P— Tes,  and  I 
have  known  cases  where  it  was  so,  and  that  very  often 
brings  them  back  to  the  court  again. 

10.111.  (Sir  Lewis  Bibdin.)  I  take  yom-  general 
view  to  be  that  the  law  requires  reform  so  as  to  place 
the  existing  divorce  facUities  which  the  rich  have  into 
the  possession  of  the  poor  P — Yes,  the  poorer. 

10.112.  That  is  the  governing  view  of  your  evidence  ? 
—Yes. 

10.113.  And  if  it  can  be  managed  you  would  prefer 
to  have  these  oases  tried  by  a  High  Court  judge  rather 
than  by  a  county  court  judge  ? — Yes. 

10.114.  Have  you  considered  Mr.  Justice  Bargrave 
Deane's  suggestion,  which  is  not  the  assizes,  but  that 
one  of  the  judges  of  the  Probate  Division  should  go 
down  from  time  to  time,  either  one  of  the  existing 
atafl'  or  an  additional  judge  appointed  to  that  division, 
to  hear  the  cases  locally  P — I  have  not  considered  it.  I 
read  Mr.  Justice  Bargrave  Deane's  evidence,  but  I  do 
not  remember  that  I  noticed  that  particular  suggestion, 
but  it  is  one  to  which  I  take  no  objection. 

10.115.  It  would  meet  your  preference  for  a  High 
Court  judge  without  some  of  the  difficulties  we  all  see 
with  regard  to  the  assizes  P — Yes,  I  should  think  it 
would.  The  difficulty,  I  suppose,  would  be  to  supply 
the  judge. 

10.116.  (Lord  Guthrie.)  You  said  the  cheapest  case 
you  had  knovsTi  of  a  divorce  case  in  London  was  iW. 
Would  you  give  me  an  idea  roughly  how  that  would 
be  divided  between,  first,  solicitors  and  counsel ; 
second,  court  fees ;  and,  third,  witnesses'  charges ; 
very  roughly  ? — I  am  afraid  I  could  not  do  much  more 
than  guess. 

10.117.  (Chairman.)  Have  you  got  the  biU  for  it  ? 
— The  biU  of  costs  in  the  particular  case  P 

10.118.  Yes? — No,  I  have  not.  It  is  a  long  time 
ago,  and  I  do  not  suppose  that  particular  bill  is  in 
existence,  or  any  i-ecord  of  it.  I  recoUeot  the  case  very 
well.  I  should  think  that  probably  the  witnesses  would 
mean  151. 

10.119.  (Lord  Guthrie.)  And  the  coui-t  fees  ?— The 
court  fees  I  cannot  estimate ;  but  the  balance,  deducting 
15Z.,  I  should  say  would  be  divided  between  the  coimsel, 
solicitor,  and  court,  and  I  should  think  the  fee  on  the 
brief  was  not  more  than,  perhaps,  three  and  one  or 
about  that. 

10.120.  Instead  of  such  an  amoimt  what  do  you 
think  woidd  be  a  reasona.ble  sum  to  expect— say  a  man 
like  the  clerk  that  you  have  mentioned — to  pay  for  such 
an  important  step  ? — Well,  he  probably  could  find  201. ; 
perhaps  he  could  find  rather  more ;  say  25Z. 

10.121.  Then  would  not  you  contemplate  making 
any  pro^-ision  for  those  who  are  of  the  poorer  classes? 
— Of  course,  they  are  provided  for  at  present  by  the 
right  to  sue  in  forma  paiq-ieris ;  and  there  is,  in  our 
town  at  least,  one  organisation  which  has  what  is  called 
a  poor  man's  lawyer  department;  and  sohcitors  are 
nominated  by  their  own  consent  to  act  in  turn  as 
advisers,  and  in  that  way  the  people  who  are  not  able 
to  find  any  money  get  advice,  and  their  cases  are 
sometimes  conducted  for  them  free  of  charge;  and  I 
beheve  the  charity  pays  the  court  fees. 

10.122.  If  some  such  system  as  that  could  be 
extended,  I  suppose  it  is  very  desirable  in  all  such 
cases  that  the  court  should  have  legal  assistance 
rather  than  the  parties  appearing  in  person  P — Tes,  I 
think  so  ;  particularly  in  this  class  of  case.  I  do  not 
think  there  is  much  difficulty  experienced  by  poor 
people  in  getting  legal  assistance,  as  a  rale,  if  there 
is  any  merit  in  their  case.  It  is  the  speculative  class 
of  case  where  it  is  doubtful  what  the  merits  are  where 
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they  do  not  get  help  ;  and  I  do  not  see  that  there  is 
ajiy  particulai-  reason  why  they  should  be  helped  in 
those  cases,  because  it  is  a  class  of  litigation  which  is 
perhaps  as  well  left  alone. 

10.123.  At  the  present  moment,  if  a  poor  person  in 
a  countiy  town  in  England  wants  to  sue  for  a  divorce 
in  London,  there  is  no  means  by  which  they  can  have 
professional  assistance  in  London  free  of  charge  ? — 
That  I  do  not  know  about.  I  am  not  aware  that  the 
particular  class  of  assistance  I  am  alluding  to  has  been 
extended  to  proceedings  in  the  Divorce  Court,  now  I 
come  to  think  of  it,  but  more  with  reference  to  other 
classes  of  cases. 

10.124.  Suppose,  Sir  William,  a  High  Coui-t  judge 
went  dowu  to  Manchester  for  this  purpose,  or  that  the 
trial  was  at  the  assizes,  would  you  propose  to  limit  the 
right  of  audience  to  barristers  ? — Certainly ;  if  at 
assizes  I  should  not  extend  it  at  all. 

10.125.  Or  if  a  High  Cotirt  judge  went  down  to  try 
divorce  cases  would  you,  or  would  you  not,  open  it  to 
solicitors? — No;  where  solicitors  have  no  audience  at 
present,  I  should  not  claim  it  for  them ;  but  if  juris- 
diction were  given  to  the  county  court  I  should  say  leave 
solicitors  as  they  are  with  regard  to  the  county  court, 
i.e.,  they  should  have  audience.  A  case  can  be  con- 
ducted on  cheaper  lines  if  there  is  no  necessity  to 
employ  counsel,  than  if  there  is  the  necessity ;  for  the 
obvious  reason  that  if  you  do  the  work  by  two  men  you 
must  pay  more  for  it  than  if  you  do  it  by  one. 

10.126.  Then  if  local  jurisdiction  was  given  in 
whatever  form,  you  would  propose  to  confine  the 
remedies  to  persons  below  a  certain  income  ? — Tes ;  I 
have  not  formulated  how  the  income  should  be  arrived 
at,  but  a  pecuniary  limit  of  some  kind  or  other. 

10.127.  Have  you  any  idea  as  to  a  limit  ? — I  shoiild 
say  if  the  earnings  of  the  husband,  for  instance,  did 
not  exceed  SI.  a  week. 

10,123.  (Chairman.)  One  question  on  this  matter 
of  costs.  Speaking  of  the  undefended  cases,  the  coats 
we  have  heard  might  be  iOl.  or  50i.,  as  you  have  just 


indicated ;  but  there  is  always  this  difficulty,  is  there 
not,  that  the  case  may  be  defended  ? — Tea. 

10.129.  And  it  might  be  defended  where  there  was 
no  real  defence  ? — Tes. 

10.130.  And  that  naturally  means  that  the  coats 
must  be  incurred  by  the  husband  for  both  sides  ? — Tes, 
and  secuiity  for  costs,  or  money  paid  into  court  to 
cover  the  costs  of  the  wife.  I  think  I  have  already 
said  that  has  stopped  numberless  petitions. 

10.131.  So  that,  although  an  undefended  case 
might  be  got  through  if  the  man  could  save  up  401. 
or  50Z.,  if  it  is  a  defended  case  you  find  yourself  with 
a  much  more  seriou  j  difficulty  ? — It  probably  stops 
then  upon  an  application  by  the  wife  for  security  for 
her  costs. 

10.132.  Stops  the  case  altogether  ?— Tes. 

10.133.  I  notice  you  did  not  in  your  proof  deal  at 
aU  with  the  question  of  other  groxmds  of  divorce.  If 
you  do  not  wish  to  go  into  that  I  will  not  ask  you  ? — I 
am  quite  ready,  personally,  to  answer  any  question  on 
the  subject,  but  the  society  I  belong  to  considered  it 
was  a  matter  of  public  policy  outside  its  purview. 

10.134.  Then  shall  we  leave  it  where  it  is,  unless 
you  wish,  yourself,  to  add  anything  personally.'' — I 
only  wish  to  say  this  ;  that  I,  personally,  am  in  favour 
of  placing  women  on  an  equality  with  men  with  regard 
to  the  grounds  of  divorce  ;  and  I  do  think  they  ought 
to  be  extended  to  cases  of  incurable  lunacy,  and 
imprisonment  of  either  party  for  certain  classes  of 
criminal  offences  extending  beyond  a  particular  term. 

10.135.  Have  you  any  view  about  mere  desertion 
over  a  long  period  ? — I  think  that  ought  to  form 
sufficient  ground. 

10.136.  Do  you  find  cases  in  Manchester  in  which 
the  husband  or  wife  disappears  to  the  colonies  or 
America,  or  some  other  part  ? — Tes. 

10.137.  That  is  a  common  case  ? — Tes,  and  a  great 
many  of  the  cases  of  bigamy  arise  out  of  that  class  of 
desertion. 

(Chairman.)  1  ought  to  thank  you  on  behalf  of  the 
Commissioners  for  your  coming  and  giving  evidence. 


Mr.  AaTHtrn  Willey  called  and  examined. 


Tes 


10.138.  Are  you  a  solicitor  practising  in  Leeds  ?- 

10.139.  And  you  have  so  practised  for  20  years  ?- 


Tes. 

10.140.  Has  a  large  portion  of  your  work  been 
advocacy  work  in  the  coui-ts  ? — It  has. 

10.141.  Tou  have  made  a  speciality  of  that  some- 
what ?'— Tes, 

10.142.  And  may  I  take  it  you  have  had  hundreds 
of  defended  and  undefended  divorce  cases  and  applica- 
tions for  judicial  separations  ? — Tes. 

10.143.  And  you  have  had  the  conduct  of  a  large 
number  of  cases  each  year  under  the  Married  Women's 
Act  of  1895  ? — A  very  large  number. 

10.144.  Are  you  of  opinion  that  changes  are 
necessary  with  regard  to  these  two  matters — separation 
and  divorce  ? — Tes. 

10,146.  Are  you  a  member  of  the  committee  of  the 
Incorporated  Leeds  Law  Society  ?— I  am. 

10.146.  I  think  you  represent  that  committee  here 
to-day  ? — Tes,  and  their  views. 

10.147.  Would  you  tell  me  what  the  number  of 
members  is?— I  think  we  have  90  to  100  members. 
The  committee  consists  of  about  14. 

10.148.  What  do  you  say  on  the  first  point  as  to 
whether  some  facilities  sho^ild  be  given  for  hearing 
divorce  cases  in  the  country  ?— We  say,  my  Lord,  that 
experience  shows  it  is  absolutely  necessary  to  have 
some  other  method  of  getting  relief  for  people  who 
have  not  the  necessary  means  to  come  to  London. 

10.149.  May  I  take  it  the  main  difficulty  is  expense  ? 
— The  main  difficulty. 

10.150.  And  also  difficulties  about  getting  away.''— 
And  getting  away.     I  have  a  case  now  in  the  divorce 

10  151.  Ton  mean  the  divorce  list  in  London  ? — 
Tes.  I  think  there  are  five  or  six  witnesses  here  ;  they 
eame  up  with  one  of   my  clerks   last  Monday  night. 


Owing  to  a  pure  fortuity  the  case  was  one  behind  a 
case  that  has  lasted  all  the  week,  and  my  client's 
means  were  exhausted  the  second  day,  and  the  London 
agents  had  to  finance  the  witnesses,  and  they  have  had 
to  go  back,  and  will  have  to  come  back  again  to-night, 
and  probably  it  will  not  last  more  than  two  hours  when 
it  is  heard. 

10.152.  Is  that  a  defended  case  ? — Tes ;  and  that  is 
an  ever-continuing  difficulty. 

10.153.  Then  about  undefended  oases,  and  the  cost 
of  them  ? — I  think  the  cases  are  very  few  and  far 
between  where  it  is  only  4:01.  as  Sir  William  Cobbett 
said.  e 

10.154.  He  said  he  only  knew  of  one  P — I  have 
found  on  an  average  it  is  at  least  58Z. 

10.155.  An  ordinary  undefended  case  ? — An  ordinaiy 
undefended  case,  yes,  involving  the  most  simple  proof — 
where  a  man  has  been  living  with  a  woman,  and  the 
proof  is  quite  simple. 

10.156.  What  makes  the  costs  so  heavy  in  these 
cases  ? — Well,  there  are  the  agent's  costs  ;  then  the 
court  costs  are  about  61. ;  and  the  principal  witness 
in  a  case  such  as  I  have  indicated  is  perhaps  a  house 
agent,  so  I  would  say  the  witnesses'  expenses  would 
be  over  201.  ;  and  I  calculate  the  profit  costs  of  the 
country  solicitor  in  an  undefended  case  never  exceeds 
more  than  101.  or  l'2l.,  and  counsel  generally  get  five 
and  one.  I  do  not  know  that  in  an  undefended  case 
they  will  take  less  than  that.  Therefore  my  figures 
come  out  at  about  601. 

10.157.  May  I  take  it  that  is  on  the  basis  of  a 
large  number  of  cases  ? — Tes,  a  very  large  number  of 
imdefended  cases,  but,  as  your  Lordship  pointed  out 
to  Sir  William,  the  great  drawbg,ck  is  —  and  my 
experience  in  a  very  large  proportion  of  cases  is  so — 
in  cases  which  are  eventually  undefended  they  are 
fought  up  to  a  certain  point,  and  you  inevitably  get 
the  costs  which  have  to  b^  paid  up  to  trial ;  ycju  have 

C  o    i 


408 


ROYAL  COMMISSION    ON    DIVORCE   AND   MATRIMONIAL   CAUSES: 


21  March  1910.] 


Mr.  A.  "WiLLBY. 


[^Continued. 


to  pay  those  out,  wMch  generally  amount  to  about 
251.  or  301. 

10.158.  Let  me  ask  you  on  that.  When  the  case  is 
defended  up  to  the  point  you  have  mentioned,  what  do 
you  find  the  average  cost  is  then  ? — In  addition  to  the 
amount  I  have  named  of  SSL  to  60Z.,  the  average  taxed 
cost  of  what  we  call  costs  up  to  trial  which  have  to  be 
paid  in  cash,  generally  are  taxed  at  about  25Z.,  and  they 
are  only  purely  problematical.  They  are  on  a  guess  of 
the  Master  on  an  ex  parte  application. 

10.159.  Those  are  the  costs  for  the  wife  defending 
the  case  up  to  trial  ? — Yes. 

10.160.  And  she  can  always  do  that  if  she  puts  in  a 
defence  ? — Tes,  and  a  very  large  number  of  undefended 
cases  involve  that  difficulty. 

10.161.  They  are  defended  up  to  a  certain  point, 
you  mean  P — Tes,  a  woman  goes  to  a  solicitor,  and  she 
deceives  the  solicitor,  and  then  he  files  a  denial,  and 
afterwards  he  finds  there  is  no  real  answer,  but  the 
husband  has  to  pay  aU  the  costs  up  to  trial,  and  I  say 
the  average  cost  of  a  case  of  that  kind  is  something 
like  80/,.  to  90L,  and  it  is  an  insuperable  difficulty  in  a 
large  number  of  cases. 

10.162.  If  there  is  no  security  given,  what .  happens 
then  ?  The  case  is  stopped  ? — If  the  husband  is  the 
petitioner  he  is  barred  at  once.  It  automatically  stops 
his  proceduj-e.  If  the  wife  is  the  petitioner  she  can 
go  on. 

10.163.  If  she  can  find  the  money  ? — If  she  can  find 
the  money,  and  s)ie  has  no  remedy  whatever  for  the 
recovery  of  the  money  except  the  ordinary  civil 
remedy. 

10.164.  She  could  get  an  order  for  costs  against  hei- 
husband  if  she  succeeded  ? — Tes,  my  Lord,  but  with 
regard  to  the  enforcing  of  it,  if  he  has  not  anything  it 
is  abortive. 

10.165.  The  result  in  practice  works  out  in  your 
view  as  making  it,  for  a  certain  class  of  people,  impos- 
sible to  get  their  cases  taken  ? — Absolutely,  and  1 
divide  them  into  two  classes — the  very  poor  classes 
with  11.  or  30s.  a  week,  of  whom  there  are  thousands  in 
my  city,  and  the  better  class  alluded  to  by  Sir  William 
Cobbett  with  from  31.  to  lOZ.  a  week  even,  and  I  say 
some  facilities  should  be  given. 

10.166.  In  addition  to  what  you  have  been  saying, 
have  you  met  with  cases  where  there  is  a  real  desire  to 
get  a  decree,  and  the  people  are  unable  to  do  it  ? — A 
very  large  number.  I  was  looking,  for  the  purpose  of 
giving  this  evidence,  and  I  was  certainly  consulted  in 
at  least  30  different  cases  last  year  where  people  at  any 
rate  at  first  inquiry  had  fairly  reasonable  grounds  of 
proving  their  case,  and  it  could  not  go  on. 

10.167.  It  has  been  suggested  that  among  some  of 
these  classes  there  is  no  real  demand  for  the  facilitieB 
suggested.  Would  you  teU  us  what  you  find  in  fact 
about  that .'' — It  is  not  my  experience  at  all,  my  Lord. 
My  experience  rather  is  that  when  there  has  been  an 
act  of  infidelity  there  is  a  great  desire,  and  I  am  at 
issue  rather  with  the  learned  stipendiary  of  our  city. 
I  do  not  think  there  is  that  element  of  forgiveness. 
His  is  the  only  evidence  I  have  read,  as  I  did  not  want 
to  distort  my  evidence  by  reading  it  all. 

10.168.  I  rather  thought  that  was  confined  to  the 
poorest  classes  that  go  before  the  magistrates  ? — Well, 
my  Lord,  that  may  be,  and  I  think  there  is  a  class  that 
looks  upon  these  acts  with  a  loose  sort  of  eye ;  their 
stirroundings  and  bringing  up  and  their  whole  social 
position  involve  a  lack  of  idea  of  propriety ;  that  is  my 
experience. 

10.169.  In  many  cases  they  go  to  the  police  couris  ? 
— Tes,  the  very  lowest  classes. 

10.170.  Would  your  view  be  that  amongst  them 
there  is  not  much  demand  for  facilities  ? — I  should 
•  gree  to  that. 

10.171.  But  a  little  above  that  there  is  ?  — 
Undoubtedly. 

10.172.  People  who  come  to  solicitors,  and  cannot 
then  afford  to  get  the  money  ? — Tes,  the  respectable 
■working  man,  if  one  may  say  so. 

10.173.  Do  the  facilities  in  forml  pauperis  hslp  ? — 
Not  a  bit. 

10.174.  Why  ? — My  opinion  is  the  method  of  getting 
it  is  somewhat  cumbrous,  in  this  sense,  that  a  good  deal 


of  formality  has  to  be  gone  through  involving  expense, 
and  the  procedure  has  always  appeared  to  us  to  he 
somewhat  anomalous.  Tou  have  to  satisfy  the  court 
that  the  party  desiring  relief  has  not  got,  say,  more  than 
30s.  a  week,  but  before  he  can  do  that  he  has  to 
instruct  a  solicitor  and  probably  put  his  hand  in  his 
pocket,  and  also  get  counsel's  opinion  on  his  case. 

10.175.  That  he  has  a  primd  facie  case  ? — That  he 
has  a  primd  facie  case,  and  therefore  his  first  step 
involves  expense.  It  is  not  a  suit  in  forma  pauperis 
really  because  it  costs  too  much,  in  my  opinion.  I  have 
only  had  about  three  persons  ask  about  it,  and  I  have 
advised  my  clients  it  was  really  in  effect  very  little 
relief. 

10.176.  They  get  off  the  court  fees  ?— Tes. 

10.177.  Well,  what  is  the  remedy  for  this .'— My 
colleagues  and  I  suggest  three  alternatives,  but  we  are 
all  pretty  well  of  the  opinion  that  the  first  one  is  the 
right  one,  namely,  that  the  county  court  judges  should 
have  jurisdiction.  The  second  one  would  be  what  I 
would  call  matrimonial  judges  to  go  on  circuit ;  and, 
thirdly,  to  give  the  ordinary  judges  on  assize 
jurisdiction. 

10.178.  Tou  have  said  you  and  colleagues  prefer  the 
first.  What  is  the  reason  ? — Well,  in  Torkshire  we  are 
peculiarly  situated.  We  only  have  two  circuit  towns — 
Leeds  and  Tork;  .and  we  have  a  number  of  registries, 
Bradford,  Sheffield,  Hull,  Halifax,  and  so  on ;  all  those 
large  towns  have  registries  ;  but  the  advantage  of  the 
county  court  in  Torkshire  would  be  that  every  person 
would  have  a  fairly  easy  method  of  getting  to  the 
venue — to  the  place  for  trial. 

10.179.  Tou  have  been  advocate,  I  think  you  said, 
in  a  great  many  county  courts  ? — A  large  number. 

10.180.  Would  you  anticipate  in  this  particular 
class  of  practice  any  serious  difficulty  in  one  county 
court  judge  taking  one  view,  and  another  another  ? — 
Not  the  slightest.  I  indicate  that  that  could  be  the 
only  possible  objection,  but  I  do  not  agree  with  it 
at  all. 

10.181.  Well,  whyp— I  think,  as  Sir  WiUiam  has 
said,  the  county  court  judges  have  had  increased 
jurisdiction  for  a  number  of  years,  and  have  had 
matters  with  regard  to  Admiralty,  ecclesiastical  law, 
and  bankruptcy  referred  to  them  now,  and  I  think,  if  I 
may  say  so,  they  would  deal  admirably  with  this  class 
of  litigation. 

10.182.  Have  you  found  that  the  issues  raised  in 
these  small  magisterial  separation  and  divorce  cases 
before  the  judge  present  any  serious  difficulties  ? — Not 
the  slightest. 

10.183.  The  issues  are  simple  ?  —  The  issues  ai'e 
simple  ;  in  fact,  I  think  they  are  i-ather  moi-e  involved 
under  the  Marj-ied  Women's  Act  of  1895.  I  think  very 
often  the  issues  under  that  Act  of  Parliament  tried  by 
the  stipendiary  and  the  lay  magistrates  are  far  more 
difficult  than  the  ordinary  run  of  simple  divorce  cases. 

10.184.  Then  you  go  on  to  discuss  in  your  proof  the 
various  advantages  of  the  one  system  as  against  the 
other.  Can  you  summarise  that  in  your  own  way  ? — 
I  am  stz-ongiy  of  opinion,  and  my  colleagues  agree, 
that  the  county  court  is  infinitely  the  best  place,  for 
this  reason :  the  whole  machinery  is  there  ready  to  do 
the  work.  The  registries  could  not  do  the  work  as  at 
present  constituted. 

10.185.  The  High  Court  registries  P— The  High  Court 
registries.  It  would  involve  a  good  deal  of  new  creations, 
and  I  think  the  question  of  distances  would  be  a  great 
objection  to  the  circuits.  For  instance,  in  Torkshire 
some  of  our  people  have  a  distance  of  100  miles  to 
come  to  Leeds  ;  and  the  same  difficulty  arises  as  in 
London ;  we  are  in  the  list  and  have  to  be  there,  and 
we  are  not  wanted,  perhaps  ;  whereas  in  the  county 
court  there  would  be  a  local  knowledge  of  the  case,  and 
a  better  means  of  speaking  to  the  officials  as  to  the 
possible  length  of  time  the  case  would  take,  and  aU  the 
elements  of  knowing  whether  it  was  a  long  or  short 
case  would  be  at  hand.  And  then  the  great  question 
of  fees  ;  it  seems  to  me  it  would  be  jumping  out  of  the 
frying  pan  into  the  fire,  unless  there  was  a  very  great 
redaction  in  the  present  High  Court  scale  of  fees, 
because  inordinary  assize  cases  the  counsel  we  instruct 
cost  as  much  as  in  a  divorce  case,  and  therefore  you  are 
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not   going  to  get  to  the  root  of  this  unquestionable 
evil. 

10.186.  Would  that  apply  if  there  was  a  judge  of 
the  High  Court  taking  the  divorce  work  ?— I  do  not 
think  it  would  if  the  scale  of  costs  a,nd  all  the  elements 
of  expense  were  reduced  to  the  ordinary  county  court 
scale. 

10.187.  That  would  be  putting  it  really  on  the 
county  court  footing  ? — It  would.  It  would  only  be 
a  question  of  a  specially  appointed  judge  instead  of 
a  county  court  judge. 

10.188.  Going  on  to  page  4  of  your  proof,  you  say  if 
the  local  courts  were  given  jurisdiction  there  would 
still  be  some  difiB.oulty  ? — I  mean  there  would  have  to 
be  some  alleviation  of  the  husband's  position  as  to  this 
security  for  costs,  and  I  think  in  the  poorer  class  of 
case  there  ought  unquestionably  to  be,  after  some 
inquiry  by  an  official  as  to  the  righteousness  of  the 
cause  some  assistance  given  out  of  the  public  purse. 

10.189.  So  that  he  should  not  have  to  pay  the  costs 
of  the  wife,  yoxi  mean  ? — Tes. 

10190.  His  own  costs  you  would  leave  ? — Tes,  if  his 
costs  were  fixed  at  10?.  or  15L,  or  at  the  most  201.,  he 
ought  to  pay  those  out  of  his  own  pocket. 

10,191.  And  if  he  has  to  meet  the  costs  becatise  she 
is  his  wife,  and  getting  nothing  but  what  he  was 
providing,  you  think  the  public  funds  should  provide 
it? — Tes,  and  I  think  it  could  be  easily  worked. 
I  think  inquiry  could  be  made  by  the  registrar,  or  some 
oifioial,  as  to  the  soundness  of  the  case  of  the  man's 
financial  position. 

li),192.  And  what  the  wife's  real  case  was  ? — Tes. 

10.193.  That  is  only  when  it  was  desired  to  have  a 
defence  at  all  that  this  would  be  necessary  ? — ^Tes. 

10.194.  Now  you  agree,  I  think,  with  most  of  those 
who  have  been  before  us,  that  there  should  be  some 
limit  on  the  class  of  case  that  is  taken  in  the  county 
courts  ? — -Tes. 

10.195.  Have  you  at  all  thought  that  out? — I  had 
originally  in  my  proof,  before  my  colleagues  discussed 
it  with  me,  31.  a  week,  but  there  was  some  difference 
of  opinion.  However,  there  was  a  unanimity  of  opinion 
that  it  ought  to  be  somewhere  between  SI.  and  61. ; 
that  it  should  not  be  extended  to  a  man  whose  income 
was  beyond  bl.  a  week. 

10.196.  Then  if  he  could  show  he  had  under  6Z.  ? — 
He  should  be  entitled  to  the  jurisdiction. 

10.197.  How  would  you  meet  the  case  where  a 
man,  even  of  a  better  class  in  life,  had  that  amount 
of  income,  but  a  rich  wife  ?—l  should  not  suggest  any 
differentiation  in  those  cases. 

10.198.  Ton  would  leave  it  the  judge  to  order  the 
case  to  be  transferred,  if  he  thought  it  right  ? — I  think 
that  would,  at  any  rate,  meet  an  obvious  difficulty,  the 
judge  having  discretion  to  transfer  a  case  on  the 
apphcation  of  the  other  party. 

10.199.  Where  such  a  case  as  that  arose  ? — Where 
such  a  case  as  that  arose. 

10.200.  Would  you  concede  that  ?— I  should. 

10.201.  Now  you  have  drawn  a  conclusion  generally. 
Would  you  teU  us  in  your  own  way  what  your  con- 
clusion is? — My  conclusion  is  that  the  inability  for 
people  of  this  class  to  get  relief  on  reasonable  terms 
has  led  in  a  very  large  number  of  cases  to  adulterous 
lives  being  lived,  and  even  if  not  adulterous  lives  being 
lived,  the  husband  changing  his  course  of  life  from 
what  probably  had  been  a  fairly  reasonable  life  to  a 
dissolute  drunken  life.  I  have  found  that  in  a  large 
number  of  cases.  . 

10.202.  With  regard  to  the  adulterous  life ;  is  that 
speaking  from  personal  knowledge,  or  is  it  only 
sui-mise  ?— No ;  from  actual  knowledge  and  experience. 

10.203.  And  if  those  people  could  have  obtamed  a 
divorce  you  mean  that  would  not  have  occuiTed  ?— 
That  is  so ;  when  I  say  "  personal  knowledge,"  I  mean 
this— I  think  it  is  illustrated  by  this  fact,  I  have  had 
a  very  very  large  number  of  appHcations  under  the 
Act  of  1895  to  discharge  orders  by  the  husband  on  the 
ground  of  the  wife's  infidelity,  and  very  often  arising 
in  cases  where  the  wife  has  had  a  family,  and  she 
probably  has  not  foiond  her  alimony  sufficient,  and  she 
has  had  to  go  and  keep  house  for  a  man.  That  is  a 
significant  class  of  case. 


10.204.  I  am  not  sure  whether  Leeds  is  one  of  the 
places  we  have  had  the  figures  from,  but,  speaking 
generally,  the  number  of  applications  successfully  made 
to  rescind  orders  seems  to  be  veiy  small  ? — I  think  I 
may  account  for  that,  and  I  think  I  may,  with  respect, 
agree  that  in  at  least  one  court  in  Leeds  these  matters 
have  to  be  very  strictly  proved.  The  learned  stipendiary 
magistrate  who  appeared  here  has  a  procedure  with 
which  I  am  in  entire  accord.  He  will  not  discharge  an 
order  on  the  ground  of  adultery  not  only  without  the 
strictest  proof  but  without  the  co-respondent,  as  I  may 
call  him,  being  there ;  and  what  Mr.  Atkinson  thinks, 
and  what  I  think,  as  to  that  is  that  it  is  not  right  to 
discharge  an  order  on  the  ground  of  adultery  with  a 
third  party  who  is  not  a  party  to  the  proceedings  and 
is  not  before  the  court,  and  our  practice  is  that  that 
man  is  subpcenaed  and  treated  as  a  witness  and  allowed 
to  go  into  the  box. 

10.205.  Do  you  mean  the  smaUness  of  the  number 
of  those  orders  being  rescinded  is  because  of  the 
difficulty  in  establishing  the  adultery  ?— I  do. 

10.206.  And  you  say  you  have  had  a  number  of 
appUcations  yourseff  ? — Tes. 

10.207.  Are  those  applications  where  you  have  found 
a  difficulty  in  the  proof? — Tes,  because  you  see  the 
difficulty  is  this,  very  often  you  have  to  rely  upon  the 
evidence  of  the  children.  One  does  not  like  to  put 
children  in  the  box,  but  when  there  they  either  side 
very  strongly  with  the  father  or  the  mother,  but  the 
difficulty  of  proof  is  that  the  explanation  is  :  "I  cannot 
"  live  on  the  alimony ;  I  must  keep  the  house  ;  but  we 
"  have  three  rooms,  and  I  sleep  with  the  children." 
Then  the  neighbours  say :  "  Well,  these  people  go  out 
"  together,  and  go  to  the  music  hall  together,  and 
"  they  are  hving  under  the  same  roof  " ;  but  in  those 
cases  it  is  difficult  to  draw  the  deduction  that  necessarily 
there  has  been  misconduct. 

10.208.  What  leads  you  to  say  it  is  so  in  fact,  then  ? 
— 1  have  known  of  numbers  of  cases  where  I  have  not 
agreed  with  the  deduction  that  has  been  drawn  that 
there  has  been  misconduct,  because  I  believe  the  neces- 
sities of  the  position  have  put  the  people  in  the  position 
of  living  under  the  same  roof,  but  without  misconduct. 

10.209.  Now  you  have  given  us  here  the  number  of 
cases  heard  under  the  Act  of  1895.  We  will  take  that 
as  part  of  your  evidence,  if  we  may.  It  shall  be  copied 
afterwards  ? — If  your  Lordship  pleases. 

10.210.  1909  is  the  last  you  give.  Can  you  tell  us 
whether  in  1909  that  288  figure  is  orders  in  which 
separations  were  made  ? — In  four-fifths  of  the  cases. 
Now  we  only  ask  for  maintenance  orders. 

10.211.  That  figure  is  much  lower  than  the  previous 
year,  I  see,  and  some  of  the  other  years,  though  not 
lower  than  1907.  Can  you  tell  us  whether  the  288  are 
cases  in  which  orders  for  separation  were  granted,  or 
does  it  include  orders  in  which  there  was  only  main- 
tenance ? — Oh,  there  are  a  considerable  number  of 
separation  orders,  but  I  should  say,  speaking  roughly, 
the  percentage  of  maintenance  orders  out  of  the  288, 
since  the  decision  which  we  all  welcomed,  is  probably 
60  per  cent,  of  them  at  least. 

10.212.  Only  maintenance  ?  —  Only  maintenance 
orders. 

10.213.  Does  that  figure  288  include  the  two 
classes  ? — Tes. 

10.214.  One  in  which  there  is  maintenance  only  ?-— 
Tes. 

10.215.  And  the  other  in  which  both  separation 
and  maintenance  are  ordered  ? — ^Tes. 

10.216.  Where  do  you  take  that  288  from?— The 
official  figures  from  the  magistrate's  clerk's  office. 

{Lord  Guthrie.)  Then  the  top  line  of  page  5  is  not 
quite  correct,  Lord  Gorell  ? 

(Witness.)  That  is  a  clerical  error. 

10.217.  {Chairman.)  What  is  the  error  ? — It  should 
be  maintenance  orders  as  distinguished  from  separations, 
I  was  going  to  correct  that. 

{The  following  is  the  table  referred  to,  and  put  in  hy 
the  witness.) 

In  Leeds  the  following  are  the  numbers  of  the  cases 
under  the  Married  Women's  Act  which  have  been  tried, 
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1896. 

1897.i  1898. 

1899. 

1900. 

1901. 

1902. 

1903. 

1904. 

1905. 

1906. 

1907. 

1908. 

1909. 

No.  of  summonses  issued 
on  application  for 
orders. 

No.  of  orders  made  - 

197 
142 

242 
184 

217 
163 

241 
200 

289 
221 

349 

264 

398 
318 

444 
344 

424 
324 

422 
338 

431 
329 

339 

268 

375 
315 

354 

288 

10.218.  Then  you  go  on  to  say,  "  A  very  generous 
•'  construction  has  been  placed  on  the  Act  of  Parlia- 
"  ment  in  most  of  the  courts  in  which  I  havB  practised." 
What  does  that  mean? — Well,  I  think  too  small  an 
amount  of  evidence,  say  under  the  persistent  cruelty 
clause,  has  been  regarded  as  sufficient ;  also  the  evidence 
as  to  desertion  has  been  in  some  of  the  courts  rather 
generously  constinied. 

10.219.  Do  you  agree  with  Sir  William  Cobbett'a 
view  that  the  magistrates  have  rather  leaned  to  pro- 
viding for  the  wife  P — -I  entirely  agree  with  it.  I  should 
like  to  say  that  I  do  not  agree  if  Sir  William  drew  any 
distinction  between  the  learned  stipendiaries  and  the 
lay  magistrates  who  are,  in  my  city  at  all  events, 
advised  by  two  gentlemen  of  the  most  ripe  experience. 
There  is  .this  inclination  in  aU  these  cases  for  the 
magistrate  to  rather  assume — the  wife  Says  she  does 
not  want  to  live  with  her  husband,  and  she  gives  some 
evidence — that  they  are  better  apart,  and  she  had  better 
have  something  towards  her  livelihood.  Then  it  leads 
to  a  great  deal  of  collusion. 

10.220.  It  is  rather  a  matter  of  machinery  ? — Tes. 

10.221.  What  do  you  mean  with  regard  to  the 
coUusion  ? — What  1  say  is  this,  and  it  is  a  very  striking 
thing.  When  the  husband  and  wife,  at  any  rate  for 
the  moment,  think  themselves  they  cannot  hit  it  and 
get  on,  it  daily  happens  that  the  wife  simply  says  :  "  My 
husband  has  deserted  me  "  ;  and  the  husband  is  there  : 
"Do  you  agree  to  this  order  ?  "  "Tes  " ;  and  the  order  is 
made.  Well,  I  say  in  a  large  number  of  instances  that 
is  a  collusive  arrangement,  and  I  say  that  is  proved  by 
the  very  large  number  of  cases  where  women  come  for 
the  second,  third,  fourth,  and  I  think  I  cite  a  case 
where  a  woman  had  no  less  than  five  orders  in  three 
years. 

10.222.  They  come  together  again  F — They  come 
together  again,  and  they  separate  again. 

10.223.  What  is  the  remedy  for  that  ?— The  remedy 
is  that  no  woman,  in  my  opinion,  should  have  a  second 
order  for  separation,  or  maintenance  either,  xmder  a 
statutory  period  from  the  first  one  of — my  colleagues 
thought  12  months,  but  I  think  two  years.  It  is  a 
solemn  step,  and  I  do  not  think  the  woman  should  have 
relief  unless  she  sti-ictly  proves  her  case.  I  also  think 
that  in  the  husband's  interest.  It  gives  him  a  chance 
of 

10.224.  Well,  you  think  they  treat  it  very  lightly  ? 
—Tes. 

10,225.,  And  yet  get  what  might  be  permanent 
separation  orders,  thinking  they  can  put  an  end  to 
them  directly  P — Exactly.  AH  the  people  in  our  court 
are  asked  if  they  desire  a  separation  or  maintenance 
order,  after  proving  their  case. 

10.226.  Is  there  any  other  remedy  except  an  interval 
between  the  orders  that  you  suggest  ?^I  see  no  other 
I'emedy,  but  I  should  make  it  a  statutoiy  limit.  I 
should  not  leave  it  as  it  now  is.  Some  magistrates 
refuse  to  give  a  second  order  at  all. 

10.227.  Then  you  say  you  think  there  are  one  or 
two  other  matters  in  which  the  Act  requires  amend- 
ment ? — Tes  ;  I  say  very  often  the  object  of  this  Act  is 
defeated  by  the  inability  of  the  wife  to  enforce  the 
order.  She  cannot  enforce  the  order  under  a  month 
from  the  making  of  it,  and  my  experience  is  that  that 
inability  has  led  the  wife  to  go  to  the  union,  and  it 
gives  the  husband  an  opportunity  of  getting  away. 

10.228.  Would  you  cut  it  down  to  seven  days  ? — 
Tes,  to  the  vei-y  most.  It  defeats  the  object  of  this 
Act  in  a  large  number  of  cases.  It  gives  him  a  month, 
in  the  working  man's  case,  to  go  to  another  part  of  the 
country,  or  to  clear  out. of  the  countiy  altogether,  and 
the  wife  and  children  have  to  starve  in  the  interim. 


10.229.  Do  you  meet  with  cases  in  Leeds  where  the 
husband  does  disappear  to  the  American  side  of  the 

world   or  to    other    towns    in    this    country.!' They 

itinerate  to  other  towns.     Work  is  more  or  less  easy  to 
get,  and  the  man  loses  his  identity. 

10.230.  Do  you  find  cases  in  which  they  never  do 
come  back  ? — Tes,  I  do ;  but  I  find  numbers  of  cases 
(which  I  deal  with  a  httle  later  on,  but  probably  I 
might  say  something  about  it  now)  where  the  wife  has 
been  left  under  those  circumstances  with  an  order 
which  is  not  worth  the  paper  it  is  written  on  as  far  as 
getting  anything  from  the  husband  is  concerned,  and 
she  is  eventually  driven  into  keeping  house  and  probably 
living  an  adulterous  life.  Not  that  the  husband  is 
entitled  to  much  sympathy  in  many  cases,  but  if  he 
turns  up  thinking  he  is  going  to  make  up  the  differ- 
ences, he  cannot  get  any  relief  if  his  wife  is  hving  in 
adultery  until  he  has  paid  all  the  arrears,  and  the 
magisti-ates  have  no  discretion,  but  they  are  bound  to 
submit  if  the  wife  presses  it.  Therefore,  I  should 
suggest,  where  the  husband  is  not  as  much  to  blame  in 
some  as  in  other  cases,  the  coui-t  should  have  juris- 
diction to  date  the  discharge  of  that  order  jfrom  the 
moment  the  adulterous  life  has  begun. 

10.231.  Ton  would  not  make  him  wipe  out  all  the 
arrears  P- — No.  I  had  a  case  a  little  while  ago  where 
the  arrears  were  nearly  1001.  The  wife  lived  in 
glaringly  open  adidtery.  The  husband's  explanation 
was  that  he  had  gone  away  to  get  work,  and  had 
succeeded,  and  then  could  not  find  his  wife.  The  wife 
came  to  the  court  originally,  and  if  she  had  said  he 
had  gone  to  get  work  she  would  not  have  got  the 
order.  Then  the  husband  turned  up,  and  took  out  a 
summons  to  discharge  the  order,  but  he  was  face  to 
face  with  this  liability,  and  the  magistrates  would  not 
hear  him  unless  he  made  arrangements  to  pay  it. 
Eventually,  this  man  paid  201.  down  and  promised 
another  201.  by  instahnentB. 

10.232.  Tou  would  let  the  magistrates  have  power 
to  cancel  the  order  from  the  date  of  the  adultery?— 
I  should. 

10.233.  In  these  desertion  cases  do  the  magistrates, 
in  fact,  act  on  the  evidence  of  the  vrife  alone?— In 
desertion  cases,  yes.  My  experience  is — I  wiU  not  say 
this  about  the  stipendiary  magistrates — that  there  is 
very  often  an  inclination  to  distinguish  between  the 
necessity  of  corroboration  in  the  persistent  cruelty 
cases  and  the  con-oboration  in  the  desertion  cases. 
There  is  no  statutory  obligation  in  either  case.  But 
my  experience  is  one  never  succeeds  in  a  persistent 
cruelty  case  without  con-oboration ;  where,  if  the  wife 
says  she  has  been  turned  out  or  told  to  go,  that  story 
is  accepted  ;  it  is  quite  wrong,  of  covirse. 

10.234.  Well,  you  said  the  case  you  mentioned  was 
where  the  husband  said  he  had  really  gone  to  find 
work  ? — Tes. 

10.235.  And  yet  she  had  sworn,  I  suppose,  that  he 
had  deserted  her  ? — Tes. 

10.236.  And  there  was  no  con-oboi-ation  ?— Tes, 
and  my  experience  is,  it  is  never  asked  for  in  those 
cases. 

10.237.  Do  you  think  it  should  be  ?— I  do.  I  think 
the  wife's  case  on  any  one  of  the  four  grounds — parti- 
cularly aggravated  assault,  unless  there  are  some 
obvious  marks  of  violence — should  be  corroborated. 

11.238.  And  that  is  equally  so  with  regard  to 
desertion  ? — Certainly. 

10.239.  The  point  you  have  passed  in  yotu-  proof 
is  about  Extending  the  power  to  deal  with  ahmony. 
There  is  21.  a  week  now,  and  you  say  you  would  increase 
that? — I  think  that  maximum  ought  to  be  raised.  I 
think  there  ought  to  be  pc.wcr  to  grant  alimony  up  to 
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at  least  4;.  a  week.  At  present,  as  the  law  is,  very 
often  there  is  a  case  where  a  man  has  8L  or  lOJ.  a 
week ;  there  is  a  pretty  large  family,  four  or  five 
childran.  The  wife  has  not  m.eans,  nor  has  the  wife 
means  enough  to  take  proceedings  for  judicial  separa- 
tion in  London,  and  the  result  is  she  is  driven  to  the 
local  court  and  has  to  accept  the  maximum  there. 

10.240.  What  class  of  people  are  you  thinking  of  ? 
— Well,  managers  of  shops,  and  commercial  travellers, 
and  managing  clerks  to  solicitors,  if  some  of  them  are 
fortunate  enough  to  get 

10.241.  What  sort  of  incomes  are  you  putting  it 
at  ? — Well,  250L  or  300Z.  a  year.  A  man  with  5L  a 
week  with  a  wife  and  five  or  six  children  ought  to  be 
treated  in  accordance  with  that  position.  \Ll.  a  week 
in  su(A.  a  case,  particularly  where  the  wife  may  be  an 
iU  person,  or  the  children  young  and  she  has  to  look 
after  them,  is  quite  inadequate.  The  husband  has  3Z. 
for  himself,  and  the  wife  and  six  or  four  children  have 
to  live  on  2L,  and  the  general  bringing  up  and  educa- 
tion of  the  children  is  neglected,  and  they  are  not 
brought  up  on  the  standard  they  should  be. 

10.242.  And  the  wife  has  not  the  means  to  brmg 
a  judicial  separation  in  the  High  Court  ? — Tes,  and 
what  would  appeal  to  your  Lordship  at  once  would  be 
this,  that  there  are  grounds  under  the  Act  here  which 
probably  she  could  not  apply  with  regard  to  in  London. 
I  mean  the  woman  could-  not  get  a  judicial  sepai-ation 
in  London,  as  I  read  it.  on  the  ground  of  aggravated 
assault  only. 

10.243.  Nor  of  desertion  unless  two  years  had  mn  ? 
—No. 

10.244.  And  there  is  nothing  to  be  done  in  the 
meantime  ? — Exactly. 

10.245.  Do  you  think  this  is  a  matter  that  requires 
really  serious  consideration  ? — Tes,  I  think  it  has  been 
a  most  beneficial  Act 

10.246.  But  do  you  think  this  increasing  of  the 
Umit  is  a  necessary  step  ? — Tes,  I  think  it  would  meet 
with  a  very  crying  demand  now — eases  where  the  wife 
has  to  take  2J. 

10.247.  Then  I  think  you  pass  on  to  deal  with  cases 
of  habitual  drunkards  ? — AU  I  say  with  regard  to  that 
is  that  I  think  the  wife  should  be  entitled  to  a  separa- 
tion on  the  ground  of  her  husband  being  an  habitual 
drunkard. 

10.248.  That  is  so  now  ? — -The  husband,  my  Lord, 
is  the  person  who  asks  now. 

10.249.  Tes,  but  the  wife  can ;  they  both  can  P — ^I 
have  found,  as  a  rule,  a  very  stringent  construction  is 
put  on  the  words  "habitual  drunkards,"  to  which  I 
take  exception. 

10,250".  But  it  is  applicable  to  both  sides  .P — Tes, 
but  I  think  there  should  be  a  withdrawal  of  the  word 
"  habitual." 

10.251.  The   definition    is   too    strict,   you   mean? 

—Tes. 

10.252.  Have  you  thought  out  what  ought  to  be 
the  definition  ? — I  think  there  are  cases  where  a  man 
can  be  an  habitual  drunkard  without  making  himself 
a  danger  to  himseH  in  the  broad  sense  of  the  word,  or 
a  danger  to  those  surrounding  him.  I  think  a  man 
can  be  an  absolutely  impossible  husband  owing  to  his 
intemperance  without  drinking  to  such  an  extent  as 
to  make  himself  dangerous  to  himself  or  anybody  else. 
As  a  rule,  a  man  hke  that  accompanies  his  drink  with 
very  late  hours  and  utter  neglect  of  all  domestic  duties, 
and  uses  hon-ible  and  objectionable  language. 

10.253.  Do  you  think  in  the  interests  of  '  the 
children  this  requires  amendment  ?  —  Tes,  to  say 
nothing  of  the  wife— that  the  wife  should  be  entitled  to 
a  separation  on  those  grounds.  They  do  not  amount 
to  legal  cruelty,  but  they  are  just  as  bad,  in  fact. 

10.254.  Something  between  habitual  drunkenness 
and  the  definition  of  cruelty  ?— Tes.  I  had  a  case 
only  last  week  of  a  tailor  who,  as  far  as  his  wife  knew, 
had  not  committed  adultery.  He  had  supplied  his 
wife  with  any  amount  of  money.  In  fact,  he  seemed 
to  think  the  way  of  making  up  differences  caused 
through  getting  drunk  every  night  in  the  week  and 
coming  home  at  two  in  the  morning,  and  usmg 
abominable  language,  was,  in  a  sober  moment,  to 
generously  give  his  wife  a  considerable  sum  of  money. 


He  made  life  unbearable,  and  the  children  were  very 
nice  children ;  but  the  wife  had  no  remedy.  She  had 
to  grin  and  bear  it.  I  wrote  and  asked  if  he  would 
agree  to  a  separation,  and  he  said  :  "  No,  my  wife  has 
"  all  she  wants." 

10.255.  Tou  think  this  is  not  much  used  by  the 
husband  ? — No,  it  is  not.  He  is  not  bound  to  live  wioh 
his  wife,  and  if  he  keeps  her  voluntai'ily  he  is  foolish  to 
ask  for  an  order,  the  disobedience  of  which  might  end 
in  his  being  sent  to  gaol.  He  is  better  oft'  without 
availing  himself  of  it. 

10.256.  Passing  from  that  point  to  proceed  to 
questions  of  divorce ;  have  your  association  considered 
this  question  of  divorce  for  a  wife  on  the  ground  of 
adultery  alone  by  the  husband  ? — My  Lord,  I  put  it  in 
its  baldness  there. '  I  do  consider,  and  my  association 
considered,  that  it  is  extremely  probable  that  the  Com- 
mission did  not  desire  opinions  from  me  or  from  my 
society  on  questions  more  or  less  of  public  policy,  but 
this  statement  met  with  the  approbation  of  aU  the 
members,  and  it  is — but  I  am  rather  instructed,  and  it 
is  my  inclination  not  to  go  further  into  it — ^I  think  a 
wife  should  have  divorce  on  the  ground  of  the  husband's 
adultery ;  but  nothing  more  than  that. 

10.257.  Then  you  pass  to  the  question  of  appeal 
under  the  Act  of  1895  ? — Well,  I  feel  one  has  put  up 
with  the  vagaries  of  all  kinds  of  magistrates,  and  many 
of  the  magistrates  lose  sight  of  the  legal  effects  of 
their  judgments  because  of  sympathy  or  sentiment. 
There  is  no  appeal  except  to  the  Probate  Court,  and 
then  only  on  a  point  of  law.  - 

10.258.  Is  that  so  ? — WeU,  I  think  your  Lordships 
have  rather  demurred  to  interfering  with  such  cases. 
In  aU  these  cases  it  is  rather  difficult  to  differentiate 
between  an  actual  poiat  of  law  and  a  point  of  fact. 

10.259.  I  only  demur  to  your  stating  it  because  I 
am  under  the  impression  that  an  appeal  lies  on  the 
facts  also  ? — I  have  a  distinct  recollection  of  what  I 
thought  was  an  important  case  from  Wakefield,  and 
your  Lordship  and  your  colleague  dismissed  the  appeal 
on  the  ground  that  the  magistrates  had  seen  the 
witnesses. 

10.260.  But  that  is  not  necessarily  saying  there  is 
not  an  appeal  on  the  question  of  facts,  but  rather  that 
the  facts  unless  there  is  some  clear  miscarriage  could 
hardly  be  investigated  over  again  when  the  magistrates 
had  seen  the  witnesses.  I  think  there  is  a  difference 
between  this  and  the  ordinary  county  court  cases  ? — 
Oh,  yes,  I  agree.  But  I  think  there  ought  to  be  some 
better  means  of  appeal.     It  costs  a  considerable  sum. 

10.261.  But  what  is  the  suggestion  ? — The  sugges- 
tion is  you  ought  to  have  some  appeal,  if  the  jurisdiction 
is  given,  to  the  county  court  judge  or  to  some  matri- 
monial officer  sent  on  circuit.  The  appeal  should  be 
to  them. 

10.262.  To  whom  ? — Prom  the  justices  to  the  county 
court  judge  if  he  gets  this  jurisdiction — or  whoever 
gets  the  local  jurisdiction. 

10.263.  Tou  mean  if  a  county  court  judge,  or  a  judge 
coming  from  the  High  Court,  takes  the  divorce  work 
locally  that  the  appeal  from  the  magistrates  might  be 
taken  before  one  or  other  of  those  ? — Tes. 

10.264.  At  much  less  expense  than  coming  to 
London  ? — Tes. 

10.265.  Then  you  have  a  point  as  to  some  improve- 
ment in  the  law  when  there  has  been  a  separation  by 
deed  or  consent  'f — ^Tes. 

10.266.  What  is  your  point  there  ? — The  point  there, 
my  Lord,  is  that  in  a  very  large  number  of  cases  the 
husband  and  the  wife  as  I  say  here,  in  a  moment  of 
irritability  or  incompatability  of  temper,  agree  to 
separate.  They  divide  the  home,  and  if  they  do  not 
get  on  under  the  arrangement,  the  wife  sees  she  has 
made  a  foolish  arrangement  and  issues  a  summons,  and 
she  is  barred  from  any  remedy  under  this  Act  because 
there  is  an  agreement  to  separate.  There  is  no 
cessation  of  cohabitation  against  the  will  of  one  of  the 
parties.  I  also  make  this  point  with  regard  to  when 
deeds  have  been  drawn  up.  People  come — both  sides 
come  to  you — and  if  you  are  discreet,  you  send  for 
another  solicitor  and  explain  the  whole  thing,  and 
people  go  with  their  minds  adamant  on  a  separation. 
In  a  month's  time  the  wife  wants  to  go  back,  or  the 
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husband  thinks  he  has  allowed  her  too  much,  and  the 
wife  has  no  remedy  because  of  that  deed,  and  she  has 
to  sue  for  every  instalment. 

10.267.  Tou  would  aUow  her  to  resort  to  the 
magistrate  at  once  ? — Tes,  and  leave  it  to  the 
magistrate  to  say  whether  or  not  rehef  should  be 
given  to  either  party. 

10.268.  Would  that  apply  to  cases  where  the  deed 
had  not  been  complied  with  by  nonpayment  ? — That 
would  be  the  first  significant  class  of  case ;  and  the 
other  is  where  there  is  an  alteration  in  the  means  of 
either  party.  The  husband  may  possibly  get  a  situation 
with  another  21.  a  week  ;  or  he  may  lose  his  work,  or 
the  wife  may  have  some  left  her. 

10.269.  And  they  are  still  tied  by  the  deed  .?— Tes. 

10.270.  You  would  give  power  to  vary  the  deed? — 
I  should  certainly  give  power  under  the  Act  of  Parlia- 
ment to  deal  with  all  those  cases,  or  1  should  knock  on 
the  head  the  clause  that  prevents  the  justices  going 
behind  the  agreement  of  the  parties. 

10.271.  If  there  is  separation  by  consent  there  is 
no  desertion  now  ? — Yes. 

10.272.  How  would  you  deal  with  that  ? — In  the 
same  way.  A  large  number  of  parties  do  not  come  to 
a  solicitor;  they  say,  "We  cannot  hit  it;  you  take 
"  this  and  I  will  take  that,"  and  very  often  they 
divide  the  home  and  the  children  and  go  their  separate 
ways.  Then  the  husband  does  not  keep  his  payments 
up,  or  his  wife  is  not  working,  or  a  hundred  reasons, 
and  he  stops,  and  if  they  admit  it,  and  say,  "  We  agreed 
to  separate,"  they  have  no  remedy  under  this. 

10.273.  Would  you  allow  an  application  to  return  ? 
—Yes. 

10.274.  Or  an  application  for  payment  to  come 
before  the  magistrate  ? — Yes,  and  1  should  adopt  the 
High  Court  system  of  restitution  or  something  of  that 
kind. 

10.275.  Then  you  have  dealt  with  the  next  point 
that  the  person  charged  with  adultery  on  an  applica- 
tion shotdd  be  made  a  party  P — Yes. 

10.276.  Would  you  have  the  three  parties  brought 
before  the  court  ? — I  should. 

10.277.  The  next  is  the  matter  of  publication. 
Have  your  association  come  to  any  conclusion  about 
that  ? — There  was  a  unanimity  of  opinion  on  that,  that 
they  ought  not  to  be  published.  I  have  given  some 
reasons  here  from  a  public  point  of  view  —  the 
demorahsing  effect  on  the  reader,  particularly  young 
people,  and  as  I  say  frequently  the  names  and 
incidents,  particularly  the  names,  are  apt  to  get  a  lot 
of  people  into  trouble,  and  I  think  wrong  conclusions 
are  put  upon  the  facts.  In  a  number  of  cases  one 
knows  how  generous  the  public  are  to  criticise.  They 
see  a  man  named  in  connection  with  a  divorce  case, 
and  though  he  is  immune  from  any  fault,  still  some 
mud  vrill  stick,  and  the  great  objection  we  have — that 
is  not  put  here  at  all — is  that  the  publication  of  these 
cases  prevents  in  many  cases  justice  being  done ;  or  in 
other  words  there  is  a  reluctance  of  course  by  persons 
to  be  dragged  into  divorce  suits — even  witnesses  ;  and 
perfectly  respectable  ladies  and  gentlemen  may  be 
material  witnesses  to  material  facts  justifying  relief 
being  given  to  a  party ;  the  mere  fact  that  their  names 
are  going  to  be  connected  with,  and  publicly  connected 
with  a  case  makes  them  say,  "  1  do  not  know  anything 
"  about  it."  I  have  had  that  time  after  time  in  my 
experience.  A  woman  has  said,  "  Mrs.  So-and-so  will 
"  say  this,"  and  1  have  gone  or  sent  a  clerk,  and  she 
has  said,  "  I  do  not  know  anything  aboiit  it,"  though 
I  have  been  satisfied  she  did ;  and  I  have  had  husbands 
imploring  me  not  to  drag  their  wives  into  it ;  not  that 
she  is  to  blame,  but  because  they  do  not  want  to  be 
mixed  up  with  it.  I  think  if  you  have  the  names  and 
the  addresses  of  all  the  parties  that  is  all  that  is 
necessary. 

10.278.  Would  you  allow  cases  to  be  tried  in 
camera  ;  they  might  still  object  otherwise  P^ — I  should 
not  go  so  far  as  that.  I  think  they  would  object  still 
perhaps,  but  it  would  only  be  local  evidence. 

10.279.  And  also  caricatures  or  sketches  in  court. 
Do  those  occur  in  the  country  ? — Yes.  The  local  press 
do  report  divorce  cases  without  caricatures,  but  only 
the  local  cases  where  there  are  notorieties  or  celebrities 


or   particularly   spicy   details,   but   the   bulk   are  not 
reported  at  all. 

_10,280._  Then  you  summarise  it  by  saying  that  the 
objection  is  that  matrimonial  cases  are  not  reported 
because  of  their  general  interest,  but  because  of  their 
particular  character  ? — Yes,  I  mean  the  particular  facts 
of  the  case  involving  going  into,  say,  spicy  details,  or 
some  extraordinary  details ;  the  ordinary  run  of  cases 
are  not  reported. 

10.281.  What  is  the  item  "  Subject  number  4."  I 
do  not  know  what  that  refers  to  ? — That  is  rather 
repetition,  I  think. 

10.282.  You  think  there  are  superfluous  interlocutory 
matters  ? — Yes. 

10.283.  And  you  give  some  instances  ? — Tes. 

10.284.  And  the  scale  of  costs  you  think  should  be 
remedied  ? — Yes. 

10.285.  The  item  of  retainer  for  counsel  is  not 
wanted  and  the  local  registrar  might  deal  with  matters 
of  alimony  pendente  lite  because  they  would  have  the 
parties  or  any  witness  before  them  ? — Yes ;  I  say  that 
because  I  have  known  of  so  many  cases  where  injustice 
has  been  done  on  pure  paper. 

10.286.  If  the  local  court  had  jurisdiction  it  would 
not  matter  P — But  even  in  the  present  state  of  affairs, 
I  think  those  inquiries  should  be  viva  voce.  Now  the 
people  have  to  come  to  London,  but  at  present  the 
master  usually  guesses.  He  has  nothing  before  him 
but  the  papers. 

10.287.  What  is  the  next  point?— I  think  there 
ought  to  be  one  scale  ;  there  ought  to  be  no  difference 
between  soHcitor  and  client  and  party  and  party  costs 
for  the  husband  to  pay.  At  present  the  husband  has 
the  costs  to  pay.  He  pays  the  costs  as  taxed ;  he  then 
gets  a  bill  in  from  the  wife's  soHcitors  of  what  is 
supposed  to  be  solicitor  and  client  costs  on  the  top  of 
the  taxation  in  London.  I  do  not  agree  with  that 
at  all. 

10.288.  You  mean  if  he  has  got  them  from  the 
co-respondent  ? — Yes. 

10.289.  He  stiU  has  more  to  pay  P— He  still  has 
more  to  pay. 

10.290.  Well,  that  is  a  general  grievance  throughout 
the  question  of  costs  ? — Yea. 

10.291.  Is  there  anything  else  except  what  you  have 
told  usP — No.  The  last  point  deals  with  the  case 
where  one  acts  for  the  co-respondent  and  the  respondent 
either  owing  to  lack  of  means  or  the  position  of  the 
husband,  will  not  go  on  ;  that  respondent  therefore  is 
not  before  the  court.  The  co-respondent  is,  and 
defends.  1  think  she  ought  to  be  before  the  court,  and 
I  think  if  she  cannot  be  before  the  court  at  the  cost  of 
the  husband,  she  ought  to  be  at  the  public  expense 
before  the  court,  because  I  could  never  see  how  a  comi 
could  deal  satisfactorily  with  an  issue 

10.292.  Where  she  chooses  to  leave  the  co-respondent 
to  fight  alone  P — Yes. 

10.293.  But  he  could  bring  her  P — But  then  she  is 
not  bound  to  answer  the  questions.  That  is  a  flaw  in 
the  law  of  evidence.  I  think  there  ought  to  be  power 
to  bring  the  wife,  who  says,  "  I  am  not  defendmg,"  for 
any  reasons,  collusive,  or  a  hundred  reasons ;  in  the 
eyes  of  the  jury  it  is  always  prejudicial  that  the 
co-respondent  is  there  and  not  the  respondent — and  I 
suggest  that  the  wife  shovild  be  made  to  come,  her 
expense  being  provided  out  of  the  public  purse,  and 
that  in  law  she  be  made  to  give  evidence. 

10.294.  Having  regard  to  the  answer  you  gave 
about  the  mere  expression  of  opinion  as  to  a  wife's 
position  being  placed  on  the  same  footing  as  the 
husband's,  I  do  not  know  whether  you  want  to  be  asked 
any  questions  about  extension  of  grounds  of  divorce  P— 
No,  I  should  rather  it  was  left  there,  my  Lord. 

10.295.  {Mr.  Spender.)  One  question  with  regard  to 
publication.  It  has  been  stated  to  us  by  more  than  one 
witness  that  the  publication  of  evidence  was  important 
from  the  point  of  view  of  checking  perjury.  Would 
you  attach  any  weight  to  that  ? — I  should  not  at  all. 

10.296.  You  do  not  think  witnesses  would  be  less 
likely  to  tell  the  truth?— I  do  not.  I  think  the 
disadvantage  far  outweighs  the  slight  possibility  of 
that, 
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10.297.  Tou  think  it  is  only  a  slight  possibility  ? — 
I  do. 

10.298.  I  suppose  you  would  agree  that  general 
consideration  applies  to  a  good  many  more  cases  than 
matrimonial  cases.      If  you  are  taking  it  merely  on  the 

ground  of  public  morality ? — Yes,  there  are  a  large 

number  of  that  class  of  cases  you  would  apply  it  to  as 
well. 

10.299.  {Sir  George  White.)  In  the  earlier  part  of 
your  evidence  you  started  with  giving  an  interesting 
case  in  which  the  witnesses  were  brought  up  last 
Monday,  and,  as  I  understand,  you  had  a  couple  of 
days'  expenses  in  hand  which  were  exhausted  on 
Tuesday  ? — ^Tes. 

10.300.  Was  this  a  defended  or  imdef ended  case  ? 
— Oh,  defended.  I  am  for  the  respondent,  and  I  have 
about  four  or  five  witnesses.  I  got  my  costs  paid  up 
to  trial,  and  got  security  on  the  ordinary  basis  that  the 
witnesses  would  probably  be  one  day  comiag  and  one 
day  here,  and  that  was  put  at,  I  think,  25Z.  That  was 
all  exhausted  in  48  hours,  and  then  there  are  three 
more  days'  expenses  to  pay,  the  return  fares,  and  the 
return  fares  back  here  again,  and  if  it  were  not  for  the 
fact  that  the  courts  will  rise  on  "Wednesday,  I  suppose 
we  might  be  here  another  week. 

10.301.  Then  what  is  youi-  position  with  regard  to 
costs  ? — Well,  I  shall  have  to  run  the  two  risks  here. 
The  wife  has  exhausted  her  means.  I  shall  first  have 
the  risk  to  run,  if  I  lose  my  case,  of  the  judge  allowing 
me  to  have  my  costs  on  the  ground  of  merit ;  and  if 
I  get  my  costs,  if  I  am  successful,  or  get  them  in  the 
discretion  of  the  judge,  I  shall  have  to  run  a  risk  of 
the  husband  being  able  to  pay  them  ;  which  I  thiak  is 
very  doubtful  in  this  particular  case. 

10.302.  Is  this  a  case  of  poor  people  ? — Tes,  the 
alimony  pendente  lite  is  10s.  or  15s.  a  week.  That 
indicates  the  position  of  the  parties. 

10.303.  Is  this  in  consequence  of  the  overcrowding 
of  the  courts  ? — 'So.  I  think  it  is  imavoidable  as  at 
at  present.  Nobody  knows  how  long  a  case  is  going 
to  last  unless  eminent  counsel  are  in  it  and  there  is 
a  good  deal  of  notoriety.  But  in  this  case  the  Master 
or  nobody  else  would  know  if  the  case  would  last 
a  week  or  an  hour. 

10.304.  And  that  presents  a  very  gi-eat  obstacle  to 
the  poorer  classes  getting  their  cases  heard? — It  is 
a  risk  that  we  sohcitors  keep  carrying  on,  and  we  run 
the  risk  really. 

10.305.  Then  I  thiok  you  gave  evidence  that  the 
average  undefended  case  cost  about  60Z.  ? — That  is  my 
experience. 

10.306.  And  the  case  defended  up  to  trial  about 
2hl.  more  F— Tes. 

10.307.  Then  it  is  clearly  absolutely  prohibitive  for 
the  poorer  classes  ? — Tes,  and  if  her  husband  has  her 
costs  to  pay  on  the  top  of  that,  it  cannot  be  done  under 
lOOZ.,  and  never  has  been,  iu  my  opinion. 

10.308.  {Chairman.)  Tou  mean  in  undefended  cases  ? 
—Tes. 

10.309.  {Sir  George  White.)  It  is  practically  pro- 
hibitive to  a  clerk,  say,  of  200?.  a  year  ? — Tes  ;  I  say  the 
people  who  ought  to  be  relieved  are  the  very  poorest 
class  and  the  class  you  are  referring  to  now. 

10.310.  Then  you  say  you  had  over  30  applications 
to  you  last  year  with  regard  to  divorces  which  were 
not  carried  any  further .' — Tes,  I  say,  consulted  where 
there  was  an  obvious  chance  of  a  divorce. 

10.311.  Then  you  would  not  agree  with  your  stipen- 
diary that  there  are  perhaps  10  or  20  cases  in  the  whole 
of  Leeds  out  of  the  poorer  clases  that  have  separation 
orders  that  would  go  for  divorce  if  they  had  the 
opportunity? — I  should  not  disagree  with  it  in  its 
baldness.  It  does  not  include  the  cases  I  am  referring 
to.  My  25  or  30  cases  are  cases  where  there  has  not  been 
a  dispute  in  the  police  court  at  all,  but  where  the 
parties  have  not  been  perhaps  hvtng  together  for  some 
time. 

10.312.  {Chairman.)  I  think  the  magistrate  was 
referring  to  that  class  of  case  that  came  before  him  ? — 
Tes,  but  mine  includes  the  class  of  case  that  has  not 
gone  before  him. 

10.313.  {Sir  George  White.)  But  the  general  current 
of  your  evidence  led  me  to  suppose  that  you  did  not  think 


the  cases  amongst  the  poor  classes  were  so  extremely 
few.  The  stipendiary  said  he  considered  not  one  in 
a  huudred  of  the  cases  that  came  for  separation  before 
the  magistrates  would  apply  for  a  divorce,  even  if  the 
financial  difficulties  were  removed  P — If  his  Worship 
means  the  class  his  Lordship  in  the  Ohair  asked  me 
about,  namely,  the  very  poor  class,  I  quite  agree  ;  but 
if  it  includes  the  better  class  working  man  and  the 
clerk.  I  entirely  disagree  with  him. 

10.314.  I  think  the  separation  cases,  in  my  experience, 
would  come  between  the  two.  Of  course  a  very  large 
niamber  of  them  come  from  the  very  poorest  ? — Tes. 

10.315.  But  there  are  a  good  many  of  the  artisan 
class  who  have  the  same  difficulty  and  apply  for 
separations ;  consequently,  to   say  one   in   a   hundred 

seems  to   me  to  be  extremely  limiting P — Yes,  of 

course  1  do  not  agree  with  it  if  it  means  the  lai-ger 
class,  but  I  am  inclined  to  agree  that  in  the  case  of  the 
very  poorest  it  is  very  few  where  it  would  make  any 
difference. 

10.316.  Then  you  think  under  the  existing  juris- 
diction separation  orders  are  granted  too  easily  ? — I  do. 

10.317.  Then  with  regard  to  another  point.  Tou 
stated  you  considered  there  should  be  some  alteration 
where  the  husband  has  a  complaint  against  his  wife 
who  has  a  maintenance  order  against  him,  and  he  has 
■to  pay  up  the  arrears  before  he  can  get  relief  P — Tes. 

10.318.  Is  it  not  fair  to  assume  that  in  many  cases 
his  refusal  or  his  not  paying  under  the  maintenance 
order  has  perhaps  conduced  to  his  wife's  misconduct  ? 
— ^I  quite  agree,  but  you  are  penalising  a  man  when  you 
ought  not  to  do  it.  Two  blacks  do  not  make  one 
white ;  the  wife  has  been  living  in  adultery,  and 
because  the  man  has  behaved  badly  to  his  wife  there  is 
no  reason  why  you  should  penalise  him. 

10.319.  But  if  you  give  him  relief  in  every  case ? 

— I  do  not  say  every  case.  I  say  there  should  be  dis- 
cretion given  to  the  court  to  date  back  the  discharge  of 
the  order,  and  there  are  a  number  of  cases  where  the 
magistrates  would  say :  "  Tou  have  driven  this  woman 
"  on  to  the  streets." 

10.320.  There  was  one  other  point  only  which  I  did 
not  quite  follow.  Tou  say  in  the  case  of  an  habitual 
drunken  wife  the  husband  very  seldom  applies  for 
relief  P — -Very  seldom. 

10.321.  And  you  rather  justified  him  because  the 
remedy  would  be  worse  than  his  present  condition  ? — 
Absolutely.  What  I  mean  is  that  the  husband  is  not 
bound  to  live  with  his  wife  now.  He  coiild  leave  her 
on  any  ground,  but  he  would  probably  leave  her  if  she 
were  a  drunkard,  and  the  result  is  he  would  allow  her 
such  a  sum  as  would  be  commensurate  with  his  own 
income  and  her  safety  with  regard  to  having  too  much 
to  spend  on  drink.  If  he  asks  for  an  order  for 
separation  he  gets  a  piece  of  paper  which  involves  him, 
or  might  involve  him,  in  great  difficulty,  because  if  he 
is  ill  or  his  means  have  changed,  that  is  enforceable  by 
the  wife,  and  generally  would  be  enforced  by  the 
drunken  wife. 

10.322.  Take  the  case  that  is  fairly  common  from 
my  own  experience,  where  the  wife  is  constantly  drunk 
if  she  can  by  any  possibility  get  the  means  to  get  drink, 
and  she  will  sell  the  things  out  of  her  house  if  there  is 
anything  available  to  turn  into  cash.  In  what  condition 
is  the  husband  if  he  does  not  get  a  separation  P — He 
could  leave  her. 

10.323.  But  he  leaves  her  with  the  children  ? — He 
takes  the  children  with  him  as  a  rule  in  most  cases  and 
closes  the  house,  and  gives  the  landlord  notice  that  he 
will  not  longer  be  responsible  for  the  rent,  and  very 
often  brings  the  woman  to  her  senses  by  that.  If  he 
does  not  succeed  in  bringing  her  to  her  senses  she  is 
locked  up  for  being  drunk  probably,  and  all  the  facts 
are  brought  before  the  court :  or  she  goes  to  the  union. 
I  was  chairman  of  the  guardians  for  seven  years,  and  we 
used  to  put  the  woman  in  the  house,  and  if  we  were 
satisfied  she  was  a  drunkard  of  this  character  we  would 
make  a  reasonable  order  on  the  husband  of  three  or 
four  shillings  a  week  and  keep  the  woman  there. 

10.324.  And  do  you  consider  leaving  her  and  taking 
the  children  away  and  going  into  lodgings  or  some- 
thing of  that  kind  is  a  better  remedy  than  getting  a 
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separation  ? — I  do ;  because  he  is  bringing  upon  Mmself 
responsibilities  lie  need  not  bring. 

10.325.  (Chairman.)  Do  you  suggest  any  remedy 
in  the  law  applicable  to  that,  or  do  you  leave  it  where 
it  is  ? — I  would  suggest  the  word  "habitual"  should  be 
left  out. 

10.326.  Ton  have  said  that ;  but  on  the  point  Sir 
George  has  just  put  to  you,  you  are  only  stating  the 
position,  without  suggesting  any  alterations  ? — I  think 
it  is  superfluous,  and  I  think  it  is  putting  an  ignorant 
man  in  a  difficult  position.  A  man  comes  and  says  : 
"  I  want  a  separation  from  my  wife  "  ;  and  I  say,  "  You 
"  do  not  want  one  ;  the  law  of  the  land  allows  you  to 
"  go  where  you  like  and  do  what  you  like,  as  long  as 
"  you  keep  your  wife." 

10.327.  {Mr.  Burt.)  Just  one  matter  on  which  I 
want  to  be  clear.  Tou  quite  recognise  that  the  poorer 
classes  are  practically  excluded  from  an  appeal  to  the 
Higher  Court,  and  you  suggest  local  court,  ? — Yes. 

10.328.  And  giving  county  courts  jurisdiction  in 
these  cases  ? — Yes. 

10.329.  The  point  I  want  to  clear  up  is  this.  In 
your  proof  here,  on  page  4,  you  say  you  think  "  a  limit 
"  should  be  fixed  as  to  the  persons  entitled  to  apply 
"  for  relief  at  such  local  courts,  and  I  would  suggest 
"  that  before  a  suitor  could  claim  the  advantage  of  a 
"  local  hearing  he  should  satisfy  the  court  on  oath; 
"  in  some  preliminary  way,  that  his  means  are  under 
"  a  certain  amount,  or  that  his  income  does  not  exceed 
"  a  certain  sum."  Am  I  correct  in  understanding  you 
to  say  that  personally  you  would  fix  that  sum  at  31.  a 
week  ? — 31.  to  51.  My  own  personal  opinion  is  ol.  ; 
but  there  was  a  shght  difference  of  opinion  amongst 
my  colleagues,  but  a  unanimity  of  opinion  that  it  should 
be  between  3t.  and  51. 

10.330.  Now  you  say  51.  is  the  maximum  P — I  do. 

10.331.  Would  not  that  still  exclude  all  the  poor 
wage-earners  from  facilities  of  applying  to  the  courts  ? 
— I  do  not  think  so ;  51.  a  week  income  is  rather  the 
exception  than  the  rule  for  the  bulk  of  the  working 
people.  I  mean  you  get  a  foreman  perhaps  lucky 
enough  to  get  51.  a  week  or  steelworkers  who  do 
contract  work  getting  these  very  large  wages,  but  the 
largest  number  are  from  11.  to  35s.  a  week.  You  get 
all  that  class  in. 

10.332.  But  it  would  exclude  the  great  bulk  of  the 
miners  ? — Oh,  no ;  it  is  5L  a  week  for  the  wage-earner— 
the  head  of  the  establishment.  It  would,  of  course, 
include  all  the  miners.  The  miners'  wages  in  brightest 
days  are  only  about  40s.  a  week. 

10.333.  {Lord  Outhrie.)  Do  I  understand  that  you 
suggest  that  any  one,  however  poor,  should  be  able  to 
obtain  divorce  without  paying  anything  at  all — even 
the  cost  of  witnesses  ? — No,  my  Lord,  I  did  not  say  so. 
I  rather  agree  with  Sir  Wilham  Cobbett  that  if  it  is 
practicable  the  very  poorest  should  have  all  the 
assistance  that  is  necessary,  but  the  class  of  people 
who  have  31.  or  51.  a  week  should  be  culled  upon,  at  any 
rate,  to  pay  what  I  think  ought  not  to  exceed  lOZ.,  15L 
or  at  the  very  most  201.,  for  relief. 

10.334.  Even  in  the  cases  of  the  very  poorest  is  it 
not  reasonable  that,  say,  to  the  extent  of  6L  to  101. 
applicable  to  witnesses,  they  shall  pay  themselves  ? — I 
have  considered  this  and  I  think  the  better  way  to  deal 
with  that  would  be  that  after  necessary  preliminary 
inquiries  by  the  official  as  to  the  righteousness  of  the 
case  and  the  pecuniary  position  of  the  party,  that  he 
ouo-ht  to  say  in  the  poorest  cases,  "  Well,  you  must  find 
51."  ;  or :  "  This  is  a  case  where  you  cannot  find  any- 
thing," and  there  are  a  large  number  of  oases  where  the 
man  could  not  find  anything.  A  man  with  11.  or  22.s.  a 
week  and  a  family  cannot  possilJy  save  any  money. 

10.335.  Supposing,  apart  from  witnesses,  court  fees 
were  remitted  and  the  professional  assistance  was 
provided  gratis,  even  though  the  witnesses  had  to  be 
provided  for,  would  not  that  meet  the  great  bulk  even 
of  the  poor  cases  ? — I  think  it  would. 

10.33ii.  That  is  the  system  we  have  in  Scotland. 
I  quite  agree  there  are  the  very,  very  poorest  cases  then 
stiU  remaining  ? — I  did  not  know,  my  Lord,  it  was 
the  practice  there,  biit  it  would  meet  the  position 
here. 


10,387.  Then,  take  the  other  class  you  referred  to 
up  to  5Z.  as  opposed  to  601.  costs  in  an  undefended 
case  ;  what  expense  do  you  think  it  would  be  reasonable 
to  expect  them  to  pay  ? — In  a  601.  case  ? 

10.338.  No,  as  opposed  to  that  ?— I  think  15^. 
Some  people  connected  with  ine  think  201. ;  but  I 
think  151. 

10.339.  I  do  not  quite  follow  how  you  made  up 
the  60Z.  There  were  the  court  costs,  6L  ;  the  witnesses 
20Z. ;  the  profit  costs  for  the  country  solicitor,  12/. ; 
and  counsel,  61.  That  is  44L  P — And  then  the  London 
agent's  costs. 

10.340.  That  would  be  161.  ?— That  would  be  161. 

10.341.  That  is  how  it  comes  P — That  is  how  it 
comes.  It  is  quite  approximate.  I  did  get  a  lot  of 
bills  together,  but  they  all  worked  out  at  that. 

10.342.  I  did  not  quite  follow  how  you  put  the 
witnesses  in  the  lowest  possible  case  at  201.  Supposing  a 
London  case,  where  it  is  of  the  very  clearest  kind ;  perhaps 
there  is  a  certificate  of  an  illegitimate  birth  registered 
by  the  wife  herself,  and  she  is  stiU  hving  with  the 
co-reSpondent ;  the  vritnesses  there  might  be  only  a 
few  shillings  ? — You  would  have  to  have  the  witnesses 
as  to  identity,  which  must  be  beyond  doubt  in  the 
Divorce  Court. 

10.343.  It  strikes  me  as  a  large  sum  to  state  as  a 
minimum  in  a  typical  case  of  the  clearest  kind  ? — May 
I  illustrate  what  I  think  is  a  typical  case.  You  have 
a  petitioner;  from  Leeds  to  London  the  retm-n  fare 
is  about  32s. ;  it  involves  at  least  one  night  in  London. 
We  will  say  the  case  is  adultery  with  a  man  hving  in 
the  same  house 

10,344.  Well,  take  three  other  witnesses  ? — Well,  if 
you  take  three  other  witnesses  you  have  three  lots  of 
expenses  which  are  generally  allowed  at  about  31. ; 
that  is  for  two  days  and  a  night — ti"avelling  expenses 
and  hotel  expenses.  Then,  if  it  is  a  land  agent  or 
house  agent,  he  is  always  a  couple  of  guineas  a  day 
or  a  guinea  a  day,  and  the  result  is  you  get  three 
witnesses,  their  personal  expenses — allow  it  only  from 
91.  to  12?. ;  and  my  experience  is  that  the  other  81.  or 
10/.  is  made  up  by  allowances  to  witnesses  for  their 
lost  time. 

10.345.  Well,  take  the  case  of  Leeds  in  the  poorest 
class  P — Yes,  20Z.  for  witnesses  would  be  reduced.  It 
would,  in  the  first  place,  mean  there  and  back  in 
one  day 

10.346.  But  say  the  case  is  tried  in  Leeds  ? — Yes, 
well  that  would  be  there  and  back  in  one  day,  and  if 
the  county  court  ai-eas  were  adopted  or  the  circuit 
area  (it  would  be  more  in  that  case) ;  but  if  the  county 
court  area  were  adopted,  the  ordinary  county  covit 
scale  would  apply. 

10.347.  It  would  be  a  51.  note  ? — Yes,  a  man  would 
slip  out  of  his  office  and  give  evidence  and  go  back 
again. 

10.348.  {Sir  Lewis  Vihdin.)  Yo\ir  view  as  to  the 
very  lowest  class,  I  gather,  is  that  any  extension  of 
the  divorce  law  would  make  very  little  difference  ? — 1 
think  so. 

10.349.  They  think  neither  of  marriage  nor  divorce  ? 
— That  is  my  opinion. 

10.350.  Eliminating  those,  you  have  a  class  of 
people  who  are  very  poor  but  respectable  ? — Yes. 

i0,36I.  And  then  the  better  class,  artisans  and 
clerks  up  to  whatever  is  your  maximum  of  31.  or  51.  a 
week  P — Yes. 

10.352.  But  in  that  class,  I  think  you  have  told 
Lord  Guthrie,  there  will  always  be  some  who  will  not 
be  able  to  pay  anything  towards  divorce  P — Yes. 

10.353.  And  yet  the  grievance  with  them  is  as  great 
as  with  rich  people  P — Yes. 

lt-1,354.  With  regard  to  those  do  you  propose  any 
improvement  in  the  in  forma  pauperis  machinery  ? — 
That  is  what  it  comes  to. 

10.355.  Without  going  into  detail  you  propose  a 
reform  in  that  ? — Yes,  a  real  iti  forma  pauperis  pro- 
cedure. 

10.356.  But  with  regard  to  the  others,  when  that 
poorest  class  is  provided  for,  you  think  it  ought  to  he 
done  by  making  the  costs  of  divorce  much  cheaper  ? — 
Yes. 
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10.357.  Down  to  151.  or  20L  for  the  suit  ?— Tes. 

10.358.  As  a  preliminary  to  that  I  think  you  consider 
that  it  would  be  necessary,  supposing  the  matter  were 
kept  in  the  High  Court,  that  there  should  be  a  very 
considerable  reduction  in  foes  ? — Yes. 

10.359.  That,  I  suppose,  is  possible  ? — It  is  certainly 
possible. 

10.360.  Supposing  that  were  done  so  that  the 
difference  of  fee  expenses  between  the  High  Court 
and  the  county  court  disappeared  ? — Tes. 

10.361.  Then  we  come  to  the  trial,  and  who  is  to 
try  it.  Do  you  prefer  a  county  coui-t  to  a  High  Coui't 
judge  or  not  ? — I  do  not  prefer  him,  but  I  say  he  is 
just  as  good  for  this  purpose. 

10.362.  If  you  could  get  it  you  would  prefer  a  High 
Court  judge  ? — No. 

10.363.  Supposing  the  county  court  judge  has 
jurisdiction  in  all  divorce  oases  where  parties  happen 
to  have  a  limited  income  of  under  51.  a  week,  but  all 
the  richer  people  have  a  coui-t  in  London,  are  not  you 
keeping  up  that  inequality  between  the  rich  and  the 
poor  which  you  want  to  get  rid  of  ? — No,  I  do  not 
think  so,  because  you  are  keeping  up  a  gross  inequality 
by  giving  a  luxury  to  the  rich  and  ban-ing  the  poor 
from  it.  Therefore,  you  may  be,  as  it  is  sometimes 
called,  setting  class  against  class,  but  you  are  giving 
the  persons  who  always  feel  that  grievance  and  preach 
it  more  than  anybody  else  the  very  relief  the  absence 
of  which  they  are  complaining  of. 

10.364.  It  is  an  amelioration  of  the  present  position  ? 
—Tes. 

10.365.  But  not  a  removal  of  the  injustice  of  there 
being  one  court  for  the  rich  and  another  for  the  poor  ? 
— I  think  it  is  going  a  long  way. 

10.366.  Do  you  know  of  any  other  matter  where  the 
court  which  is  to  decide  the  matter  has  to  depend  on 
the  poverty  or  the  riches  of  the  litigants — I  do  not 
mean  the  money  value  of  the  subject  matter  of  the 
action  ? — No ;  I  follow. 

10.367.  Do  you  know  of  any  other  case  F — No, 
except  one  is  bound  to  recognise  the  county  courts  have 
developed  into  what  one  may  call  not  a  pure  debt- 
coUecting  court,  but  a  poor  man's  court.  Ton  have 
increased  the  jurisdiction  up  to  lOOZ.,  and  any  issue 
can  be  tried  now  in  the  county  courts. 

10.368.  I  fully  realise  all  you  say  of  tlie  excellence 
of  the  county  courts,  but  we  must  face  the  fact  that 
the  court  in  London  is  on  a  higher  plane  than  the 
county  courts ;  it  is  a  more  expensive  tribunal  ? — -Tes. 

10.369.  And  the  judges  are  better  paid,  and,  with 
the  fullest  respect  to  the  county  court  judges,  they  are 
usually  more  eminent  in  their  profession  ? — Tes. 

10.370.  So  if  your  suggestion  is  carried  out,  you 
will  be  keeping  a  tribional  paid  for  by  the  State  for  the 
rich,  and  a  tribunal  which,  for  this  purpose,  I  will  call 
inferior  for  those  who  are  not  so  rich  ? — Tou  will  be 
doing  it.  Tou  will  imdoubtedly  be  doing  it,  but  I 
think  the  answer  is  manifest,  that  as  things  are  at 
present  it  is  impossible.     I  admit  you  are  doing  it. 

10.371.  Well,  keeping  in  view  that  anomaly  which 
would  exist,  I  want  to  know  whether  you  have  con- 
sidered the  proposal  that  a  judge  of  the  Probate 
Division  should  go  down  and  try  these  cases  ? — I  do  not 
think  it  would  make  any  difference. 

10.372.  "Why  ? — In  the  first  place,  my  experience  is 
that  the  judges  are  always  in  a  very  great  hurry  to  get 
back,  and,  secondly,  I  think  we  should  get  a  very  much 
quicker  remedy  in  the  county  com-t  as  against  this 
circuit  business,  and  therefore  I  think  the  machinery 
woiild  have  to  be  new,  and  would  be  more  costly,  and  I 
think  to  the  State  it  would  be  more  expensive,  if  the 
expense  to  the  ligitant  was  reduced. 

10.373.  I  am  not  dealing  with  the  assizes.  I  am 
suggesting  Mr.  Justice  Bargrave  Deane's  proposal — 
not  that  there  should  be  judges  appointed  for  districts, 
but  that  one  of  the  present  judges  or  an  additional 
judge  appointed  to  that  division,  with  all  the  knowledge 
and  experience  of  the  Divorce  Court  in  London,  should 
go  down  to  different  centres  and  take  these  cases  ? — If 
he  could  go  with  the  regularity  and  precision  of  time, 
we  should  like  all  very  well ;  but  it  would  mean  an 
addition  of  five  or  six  judges  to  the  Divorce  Division, 
because  he  would  have  all  the  country  to  deal  with. 


10.374.  Do  you  then  anticipate  an  enormous  increase 
of  divorce  cases  ? — I  do. 

10.375.  Then  your  view  is  that  would  not  adequately 
deal  with  the  great  rush  of  cases  that  there  would  be  ? 
— I  say  it  would  be  impossible. 

10.376.  Do  you  think  that  rush  would  continue,  or 
would  it  be  a  working  off  of  an'ears  ? — 1  think  it  would 
go  on.  There  would  be  a  larger  number  to  begin  with, 
biit  I  think  it  impossible  for  the  two  judges  of  the 
Divorce  Division  to  do  that — to  come  into  the  country 
and  try  all  these  cases  on  circuit. 

10.377.  Now,  you  told  the  Chairman  that  you  knew 
of  a  very  large  number  of  cases  of  applications  for 
discharge  of  a  separation  order  on  the  ground  of  the 
infidelity  of  the  wife  ? — Tes. 

10.378.  What  does  that  mean  in  figures  ?— Well,  I 
should  say  the  term  "  large "  must  be  taken  in  its 
ordinary  sense — about  10  per  cent. 

10.379.  Now,  let  us  take  last  year.  First  of  aU, 
how  many  cases  did  you  have  in  your  personal  know- 
ledge where  there  was  an  application  or  a  proposal  for 
an  application  for  a  separation  order  at  all — cases 
where  people  consulted  you  with  regard  to  getting  a 
separation  order  ? — I  actually  conducted  100  cases  in 
the  Leeds  ooui-ts,  and  that  is  a  third  of  the  whole  as 
near  as  anything. 

10.380.  And  I  suppose  a  good  many  more  where 
they  consulted  you,  but  at  your  advice  or  otherwise  no 
application  was  made  ? — Tes,  or  where  the  parties  have 
gone  back  again. 

10.381.  Were  orders  made  in  those  100  cases  ? — I 
should  say  in  perhaps  75  per  cent. 

10.382.  WeU,  that  is  75  cases  ?— I  should  like  to 
say,  in  many  oases  where  orders  really  ought  not  to 
have  been  made,  but  one  father  feels  it  is  manifest  the 
parties  cannot  get  on  together,  one  often  says  :  "  Tou 
"  had  better  have  for  your  own  protection  this  order, 
"  and  it  may  bring  your  wife  to  her  senses." 

10.383.  Well,  take  the  75  cases  where  there  were 
orders.  In  what  number  of  those  were  there  appli- 
cations by  the  husband  to  rescind  them  ? — I  think  I 
had  about  six,  and  I  know  another  gentleman  who  had 
about  five.  That  is  how  I  get  at  my  10  per  cent. — 
10  of  the  200 ;  about  20. 

10.384.  Twenty  of  the  whole  200?— Tes ;  I  say 
applications,  but  not  necessarily  discharge. 

10.385.  Then  you  say  you  have  known  a  large 
number  of  cases  where  the  husband  has  got  into  arrears 
with  the  alimony,  and  the  wife  has  come  for  a  warrant, 
and  owing  to  the  present  state  of  the  law  the  warrant 
has  to  be  granted  though  she  is  living  in  adultery  ? 
—Tes. 

10.386.  What  sort  of  numbers  are  you  speaking  of  ? 
— I  should  say  a  good  all  round  5  per  cent,  of  these 
cases.     I  do  not  mean  last  year,  necessarily. 

10.387.  Do  you  mean  5  per  cent,  of  the  cases  where 
the  husband  has  got  into  arrears,  or  5  per  cent,  of  cases 
where  the  separation  order  was  made  ? — I  say  5  per 
cent,  of  the  whole.  I  should  say  five  in  every  100 
cases  in  my  experience  the  last  few  years.  I  should 
say  10  or  16  cases  where  men  have  been  brought  up 
for  aiTcars  and  the  husband  has  alleged  the  wife  has 
been  living  in  adultery  and  said  he  could  prove  it. 

10.388.  Tou  think  there  are  5  per  cent,  of  the 
cases  where  separation  orders  have  been  granted  and 
the  husband  has  got  into  arrear  ? — Tes. 

10.389.  Secondly,  he  is  brought  up  on  a  waiTant  ? 
—Tes. 

10.390.  And,  thirdly,  the  defence  is  presented  that 
the  wife  is  Hving  in  adultery? — Tes,  that  is  what  I 
should  say  about. 

10.391.  Tou  have  told  us  that  there  is  a  great  deal 
of  collusion  in  the  apphcation  for  separation  orders  ? 
—Tes. 

10.392.  They  are  practically  arranged  separations 
done  through  the  separation  order,  by  one  side  or  the 
other  standing  silent  while  the  evidence  on  the  other 
side  is  being  given  ? — Tes  ;  what  I  mean  by  that  is  not 
probably  actually  prearranged  between  the  parties,  but 
I  caU  it  just  as  much  collusion  when  the  wife  knows 
she  has  no  case  against  her  husband,  and  the  husband 
knows  he  has  a  good  answer,  but  says,  "  Oh,  let  the 
"  case  go."     I  say  that  is  as  much  collusion  as  the 
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parties    meeting    before  ttey   come    into   com-t    and 
arranging  it. 

10.393.  I  know  you  do  not  want  to  deal  with  the 
question  of  extension,  but  supposing  the  jurisdiction 
were  enlarged  and  divorce  were  granted  for  desertion, 
do  you  think  or  not  there  would  be  collusion  very 
prevalent  in  the  same  direction  as  the  separation 
orders  ? — I  think  it  would  in  the  general  class. 

10.394.  [Judge  Tindal  AtMnson.)  It  has  been 
suggested  to  you  that  a  judge  of  the  High  Court 
attached  to  the  Divorce  Court  should  travel  through 
the  country,  and  take  these  cases.  Would  it  be  of 
any  use  whatever  unless  he  sat  in  at  least  four  towns 
in  every  county  court  district  ? — I  do  not  think  it 
would.     It  certainly  would  not  in  Yorkshire. 

10.395.  And  that  wotdd  mean  that  he  would  have 
to  sit  in  140  towns  P — Well,  I  accept  your  arithmetic. 
Judge,  of  course. 

10.396.  If  he  commenced  his  work,  when  would 
he  get  home  ? — 1  do  not  know. 

10.397.  Now  with  regard  to  the  county  court,  is  it 
your  opinion  that  it  woiUd  be  better  for  all  the 
county  courts  to  have  jurisdiction  for  the  judge  to 
take  divorce  cases  in  all  the  county  courts,  and  not  in 
special  courts  unless  the  judge  himself  thought  fit  ? — I 
should  say  in  aU  the  courts,  Jiidge. 

10.398.  Is  it  very  impoi-tant  to  the  poorer  classes  that 
they  should  have  ready  access  to  the  registrar  and  to 
the  stafE  of  the  county  court  ? — Undoubtedly. 

10.399.  Is  it  your  opinion  that  the  registrars  of  the 
different  districts  throughout  the  whole  country  are 
very  competent  men  ? — Tes. 

10.400.  Then  a  witness  stated  that  he  objected  to 
the  jurisdiction  being  given  to  the  county  court  on  the 
ground  that  the  poorer  classes  resented  being  driven 
into  the  county  court.  Is  that  your  opinion  ? — I  do 
not  believe  it  for  a  moment. 

10.401.  Then  as  to  the  witnesses  ;  where  the  parties 
are  suing  in  forma  pauperis  in  the  country  and  the 
court  fees  are  remitted  and  the  counsel  and  solicitors 
are  assigned,  if  those  suitors  are  compelled  to  come  to 
London,  say,  from  Yorkshire,  would  that  be  any  use  to 
them  ? — I  do  not  think  it  would.  It  is  the  coming  to 
London  that  1  think  is  the  preliminary  obstacle  in  the 
expense. 

10.402.  One  question  of  publication  I  should  like  to 
ask  you.  Is  not  there  some  use  in  publication  of 
reports  in  order  to  prevent  rumours  getting  abroad 
about  parties  which  are  not  cleared  up  by  the  report 
itself.  I  will  explain  what  1  mean.  In  a  local  place 
there  is  a  great  deal  of  gossip  about  a  divorce  case 
before  it  comes  on  for  trial,  and  there  are  many  persons' 
names  implicated  in  it.  If  you  only  have  the  names  of 
the  parties  given  at  the  end  of  the  proceedings  and  none 
of  the  proceedings  at  all,  the  characters  of  some  persons 
may  have  been  seriously  affected  without  being  properly 
cleared  ? — That  happens  when  there  are  no  divorce  suits 
at  all.  I  have  heard  of  proposed  divorce  suits  that  have 
never  been  floated  being  discussed  considerably,  and  I 
do  not  think  that  would  affect  that. 

10.403.  But  it  would  clear  their  character  if  there 
was  a  trial? — It  would  not,  I  thmk,  in  my  opinion. 
People  say :  "  Oh,  well,  he  has  got  off,  but  he  is  as  much 
"  to  blame  as  anybody  else." 

10.404.  Do  you  find  the  suitors  like  to  sue  infurmd 
pauperis  ? — I  suppose  99  out  of  100  do  not  know  what 
it  means  except  that  the  word  ^^ pauperis  " — they  know 
what  a  pauper  is  ;  but  "  in  forma  "  I  do  not  think  they 
know  the  meaning  of ;  and  I  do  not  think  they  care  as 
long  as  they  get  it  cheap. 

10,406.  [Mr.  Brierley.)  Tou  say  you  had  100  cases  ? 
—Well,  I  think  it  was  92. 

10.406.  Under  the  Act  of  1895  last  year  ?— Tes. 

10.407.  Could  you  tell  me  in  about  how  many  cases 
the  order  in  those  cases  was  taken  out  ? — My  experience 
is  that  probably  the  greater  proportion,  for  this  reason. 
I  am  glad  you  asked  me  this,  because  I  think  I  can 
give  you  some  valuable  information.     The  people  who 

can  afford  to  go  to  a  solicitor  will  take  the  order  up 

they  are  serious'  about  it ;  but  we  have  now  in  Leeds 
at  the  present  time,  I  am  told  by  the  assistant 
magistrates'  clerk,  4,000  orders  lying  in  his  office 
which  have  never  been  taken  up, 


10.408.  We  had  evidence  from  the  clerk  to  the 
magistrates  at  Newcastle  that  75  per  cent,  of  these 
orders  were  not  taken  up  ? — I  should  say  so,  but  those 
would  be  the  cases  where  solicitors  are  not  employed 
but  there  again  you  have  an  anomaly ;  the  wife  cannot 
enforce  this  order  for  a  month,  and  before  she  can 
enforce  it  she  has  to  go  and  pay  four,  five,  or  eight 
shillings  for  it,  and  she  waits  till  the  month  is  up  and 
is  absolutely  destitute,  and  she  has  to  take  out  an 
order  then  which  costs  according  to  the  number  of 
witnesses  about  half  a  guinea. 

10.409.  Now  you  suggest  that  the  jurisdiction  of 
the  magistrates  should  be  raised  to  M.  or  5Z.  a  week. 
Can  you  give  any  idea  as  to  how  many  orders  are  made 
for  2Z.  in  Leeds  ? — I  cannot  say  that,  but  I  should  say 
rather  a  few. 

10.410.  Do  you  mean  very  few  .' — I  think  very  few, 
and  the  reason  is  obvious,  that  the  magistrates  are 
rather  reluctant  to  put  the  maximiuu  on. 

10.411.  But  would  not  that  go  to  show  that  there 
is  no  very  great  necessity  for  increasing  the  amount  ? 
— Well,  I  hardly  agree  there,  because  I  often  ask  for 
the  fuU  amount  and  very  rarely  get  it,  though  I  think 
we  ought  to  have  it. 

10.412.  That  may  be  because  you  have  not  proved 
means  in  the  husband  ? — I  find  the  vagaries  of  the  magis- 
trates account  for  that. 

10.413.  Tou  mean  they  have  an  objection  to 
granting  the  maximum  ?. — Tes. 

10.414.  Tou  think  if  the  maximum  were  larger  it 
would  get  a  larger  order  sometimes  ? — Tes. 

10.415.  Now  you  made  a  suggestion  with  regard 
to  there  being  a  statutory  provision  that  the  wife 
should  not  have  a  second  order  within  12  months  of 
the  first  one  P — Tes. 

10.416.  And  you  have  instances  of  a  wife  having 
a  second,  third,  or  even  a  fourth  order.  Were  those 
cases  of  desertion  ? — Mostly,  some  persistent  cruelty. 

10.417.  In  cases  of  desertion  I  suppose  a  main- 
tenance order  might  have  been  made  P — Well,  latterly 
so,  but  not  a  year  back. 

10.418.  Do  you  think  the  making  of  the  main- 
tenance order  had  any  effect  in  bringing  back  the 
husband  to  cohabitation  P — I  do  not  think  so,  because 
I  do  not  think  they  understand  the  distinction. 

10.419.  At  any  rate,  do  you  think  the  making  of 
the  order  for  him  to  pay  so  much  a  week,  whether 
accompanied  by  a  separation  order  or  not,  had  the 
effect  of  bringing  him  back  to  his  jrde  ? — Oh,  I  think 
it  often  has. 

10,42(>.  Tou  suggest  that  these  orders  are  collusive, 
but  may  it  not  be  in  fact  that  unless  the  maintenance 
order  was  made  the  husband  would  stay  away  from 
his  wife  and  children  P — I  think  that  may  be  so,  but 
it  is  nevertheless  coUusive,  because  it  means  that  they 
are  sick  of  each  other  and  they  agree  to  an  order. 

10.421.  Then  if  your  suggestion  is  canied  out  that 
the  wife  should  not  get  an  order  within  12  months, 
what  would  happen  if  he  left  her  again  after  returning 
after  the  first  order  P — I  think  a  woman  who  has  a  real 
cause  would  not  go  for  reUef  for  separation  in  her  own 
interests,  to  say  nothing  of  her  children,  unless  she  is 
driven  to  it  and  had  finally  made  up  her  mind  that  he 
is  not  a  fit  person  to  live  with. 

10.422.  But  I  am  taking  the  case  of  desertion. 
Take  the  case  where  the  husband  has  left  her  for 
a  month,  and  he  does  not  intend  to  come  back;  she 
then  gets  a  maintenance  order  upon  which  he  returns 
to  cohabitation.  Then  supposing  he  leaves  her  again 
after  a  month's  cohabitation,  what  do  you  suggest  she 
shovild  do  ? — I  should  suggest,  except  in  very  excep- 
tional circumstances,  she  should  not  have  him  back  to 
begin  with. 

10.423.  But  I  understand  you  suggest  she  should 
not  be  able  to  get  another  order  for  12  months  ? — I  do. 

10.424.  Then  her  only  alternative  would  be  to  apply 
to  the  guardians  if  he  left  her  again  P — I  quite  agree. 

10.425.  In  the  Leeds  Union  do  they  give  outdoor 
relief  to  these  women  ?■ — Very  rarely. 

10.426.  Then  she  would  have  to  break  up  her  home 
completely.  She  would  have  to  go  to  the  workhouse, 
and  that  would  mean  breaking  up  her  home  P — Tes. 
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10.427.  "WTiy  should  she  not  be  allowed  to  apply  for 
another  order  without  being  driven  to  the  workhouse  ? 
— Well,  I  think  in  the  bulk  of  cases  where  the  women  do 
this,  the  women  have  no  grievance.  I  agree  you  have 
exceptional  cases  where  there  is  the  hardship. 

10.428.  I  rather  suggest  it  is  not  very  exceptional, 
and  would  not  be  exceptional  if  the  hustjand  knew  no 
order  could  be  made  against  him  for  12  months  ? — I  agree 
there  is  a  great  deal  of  force  in  that  way  of  looking  at 
it.  but  I  think  it  has  been  abused. 

10.429.  I  only  suggest  it  might  be  better  to  leave  it 
to  the  discretion  of  the  magistrate  than  making  a 
statutory  prohibition  ? — If  you  could  have  a  standard 
of  administration  by  the  magistrates  it  would  be  an 
excellent  thing,  but  you  cannot  get  uniformity. 

10.430.  I  rather  suggest  the  remedy  you  propose  is 
worse  than  the  disease  ? — Well,  I  do  not  agree  ;  but  it 
is  a  matter  of  opinion. 

(Sir  George  White.)  Might  I  put  one  question? 
(Chairman.)  Tes. 

10.431.  (Sir  George  White.)  Sir  Lewis  suggested 
that  poorer  people  would  feel  they  had  a  grievance  if 
they  were  not  allowed  to  have  their  cases  tried  in  the 
High  Com-t.  Does  not  such  a  thing  happen  now  that 
people  of  means  take  a  case  to  the  High  Court  that 
could  be  tried  in  the  local  coui-t  ? — Tes,  and  I  do  not 
think  they  think  anything  about  it. 

10.432.  I  suggest  the  grievance  is  the  other  way, 
that  people  with  small  means  think  they  should  be 
tried  in  the  county  court  rather  than  the  High  Court  ? 
— I  agree.  I  do  not  think  the  ordinary  litigant  cares 
much  if  he  gets  his  75Z.  damages  in  the  county  court  or 
the  High  Court.  He  certainly  gets  more  out  of  it  in 
the  county  court. 

10,483.  (Chairman.)  Does  your  proposal  mean  that 
the  poor  should  be  excluded  from  the  High  Com-t  ?— 
No,  but  I  mean  if  they  want  the  facilities  at  a  cheaper 
rate  they  should  have  it. 


10.434.  The  High  Com-t  would  be  open  to  both  ?—■ 
Yes. 

(Sir  Leivits  DiJiilin.)  I  thought  the  suggestion  was 
that  it  was  not  open  to  them. 

(Chairman.)  Oh,  no. 

(Sir  Lewis  Bibdin.)  That  is  the  whole  point — that 
they  cannot  get  there. 

(Chairman.)  That  is  true. 

(Sir  Lewis  Bibdin.)  Then  it  is  not  open. 

(Chairman.)  It  is  open  to  them  in  the  sense  that  if 
they  can  find  the  money  they  could  go  there. 

(The  Witness.)  Oh,  yes. 

10.435.  And  in  addition  to  giving  them  an  oppor- 
tunity in  the  local  court  to  bi-ing  the  case  there  ? — Tes. 

10.436.  That  is  not  creating  a  difference  of  courts 
that  they  cannot  resort  to,  but  giving  another  that 
they  can  go  to  ? — Tes. 

10.437.  Just  one  question  with  regard  to  desertion. 
Tou  thought  there  might  be  collusion  in  those  cases  if 
that  were  made  a  ground  for  divorce.  Have  you 
considered  two  points  :  first  that  it  would  have  to  be 
wilful  desertion  ? — Tes. 

10.438.  Secondly,  that  it  would  hardly  be  amongst  the 
poor  class  that  they  would  agree  for  a  desertion  lasting 
for  so  many  years  ? — I  am  not  strong  at  all  that  divorce 
should  be  granted  merely  for  desertion,  but  I  agree  that 
if  divorce  could  be  granted  as  the  outcome  of  desertion 
collusion  would  go  to  a  great  extent. 

10,389.  Would  go  ?— Tes. 

10,440.  Well,  would  it  be  Ukely  to  prevail  amongst 
the  poorer  classes  unless  they  could  afford  to  arrange 
for  desertion  over  a  long  period  ? — Well,  there  would  be 
that  difiiculty  of  course,  but,  personally  speaking,  I 
should  not  grant  divorce  on  the  ground  of  desertion. 

( Chairman. )  Thank  you  very  much  for  youi-  evidence, 
Mr.  Willey.  It  has  been  most  valuable  to  the 
Commissioners. 


Mr.  James  Edwaed  Wing  called  and  examined. 


10.441.  You  are  a  solicitor  of  ShefiSeld  ? — Tes. 

10.442.  And  you  come  here  on  behalf  of  the  Shefiield 
and  District  Law  Society  ? — I  do. 

10.443.  To  give  evidence  for  that  society  on  the 
points  before  the  Commission  ? — Tes. 

10.444.  Tou  were  admitted  a  solicitor  in  January 
1894  ?— Tes. 

10.445.  And  have  since  practised  on  your  own 
account  in  Sheffield  ?— Tes. 

10.446.  Tou  have  had  considerable  experience  m 
divorce  cases  ? — Tes. 

10447.  And  also  before  the  justices  m   separation 

cases  ? — I  have.  .  „         ,      ■ 

I  10,448.  With  regard  to  the  question  oi  conferring 
local  ]ui-isdiction  in  divorce  cases,  what  view  are  you 
here  to  present  ?— I  am  strongly  in  favour  of  its  being 
bestowed  on  county  courts. 

10  449.  Have  you  during  your  professional  career 
had  clients  who  have  consulted  you  about  divorce,  and 
found  difficulties  in  the  way  ?— I  have. 

10  450  What  is  the  difficulty .-'— The  expense. 
Immediately  you  tell  them  the  expense,  they  at  once 

say,  "Impossible."  ,    ,         ,,  o 

10  451  From  what  class  of  people  have  those  come .'' 
—Prom  the  working  classes,  my  Lord,  and  people  I 
should  say  with  incomes  under  200Z  or  2502.  a  year, 
principally  the  working  class  of  about  35  to  40  shilhngs 

^  ^10,452.  And   you   found    they  could  not  proceed  ? 

— That  is  so.  „  :,■        •     j-        - 

10,453.  Do  you  find  the  law  of  proceeding  in  forma 
pawperi^  satisfactory  -^—l  do  not,  at  all,_ 

10  454  Why?— The  difficulty  is  m  getting  any 
solicitor  to  take  it  up  when  you  have  an  order.  I  had 
one  a  little  time  ago.  and  got  the  order,  and  1  could 
not  get  it  taken  up. 

10  455  What  is  your  experience  with  regard  to  tne 
costs  in  obtaining  divorce,  and  its  effect  on  people  ?— 
If  anybody  comes  to  me,  and  asks  me  the  cost  ot 
getting  a  divorce,  I  say,  if  it  is  undefended  between 
hi  to  60L;  and  the  majority  say:  "WeU,  it  is  absolutely 
hopeless  "  ;  and  my  experience  is  that  in  the  working  ot 
E     3720, 


the  divorce  laws  no  w  no  woman  practically  of  the  working 
class  can  get  a  divorce  at  all.     She  has  not  any  means. 

10.456.  Have  you  found  any  consequences  result 
from  that  ? — Tes,  I  am  sure  a  number  of  them  are 
living  in  adultery. 

10.457.  Tou  are  in  favour  of  the  county  courts,  I 
understand  ? — Tes. 

10.458.  As  being  a  proper  tribunal  to  have  jurisdic- 
tion confeiTed  on  them  ? — Tes. 

10.459.  What  do  you  say  as  to  the  assizes  ? — I  do 
not  think  they  would  be  any  good  at  all.  Take  the 
instance  of  Sheffield.  The  assizes  are  at  Leeds.  W« 
have  to  travel  from  Sheffield  to  Leeds  to  have  our  cases 
heard  there.  We  might  as  well  come  to  London,  except 
it  would  be  a  little  more  expensive.  We  should  have 
to  employ  solicitors,  which  would  be  the  same  expense 
there  practically,  and  the  witnesses  would  have  to  be 
away  all  day ;  so  that,  as  far  as  Sheffield  is  concerned, 
the  difference  would  only  be  between  the  travelling  from 
Sheffield  to  London,  and  from  Sheffield  to  Leeds. 

10.460.  Tou  would  suggest  a  Umit  of  means  for 
people  allowed  to  use  the  county  courts  ? — Tes.  I 
suggest  that  a  petitioner  should  not  have  more  assets 
than  500/.  and  an  income  of  over  250L  a  year. 

I  ■■•  10,461.  Do  you  raise  any  question  about  trial  by 
jury  in  the  county  court  ? — I  approve  of  giving  the 
option.  I  think  a  jury  is  very  useful.  The  reason 
I  say  the  county  court  is  that  you  have  machinery 
there.  There  are  certain  interlocutory  apphcations 
which  a  registrar  could  hear  and  hear  cheaply — 
practically  on  your  doorstep ;  and  I  think  I  should  limit 
it  to  the  extended  jiu-isdiction.  I  think  the  registrars, 
taking  them  as  a  class  (I  do  not  want  to  say  anything 
disparaging),  ought  not  to  hear  interlocutory  apphca- 
tions on  divorce.  If  you  extend  it  to  other  than  the 
extended  jurisdiction,  I  would  like  the  judge  to  deal 
with  it. 

10,462.  The  next  points  are  details  with  regard  to 
improving  the  procedure  and  fixing  special  days.  I 
think  we  can  pass  that  ? — If  you  please,  my  Lord. 

10463.  Do  you  suggest  some  alteration  in  the  law 
with  regai-d  to  separation  orders? — I  do,   my  Lord. 

Dd 
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The  alteration  that  I  suggest  is  that  they  should  be 
granted  on  proof  of  adultery  only.  I  would  add  that 
I  would  give  that  power  to  the  justices. 

10.464.  Would  that  be  necessary  if  the  county  court 
has  jurisdiction,  and  that  course  were  provided  for  ? — 
There  may  be  a  case  where  a  woman  does  not  want  a 
divorce,  but  prefers  to  have  a  separation. 

10.465.  But  that  could  be  dealt  with  in  the  county 
court  ? — Tes. 

10.466.  I  do  not  think  we  have  had  it  suggested  that 
the  magistrates'  jurisdiction  should  be  extended  in 
this  direction,  though  general  divorce  jurisdiction  was 
suggested  by  some  one.  Then  you  say,  "  If  the  wife 
"  or  husband  commit  adultery  it  ought  to  be  open  to 
"  the  innocent  party  to  obtain  a  separation  with  main- 
"  tenance,  should  a  divorce  not  be  desired."  That  is 
that  point  ? — That  is  so,  my  Lord. 

10.467.  We  know  there  is  no  remedy  for  that  at 
present  F — No. 

10.468.  And  you  would  also  grant  a  separation 
order  on  the  ground  of  the  defending  party  being  an 
habitual  criminal? — I  would,  my  Lord.  I  think  he  is 
equally  bad,  if  not  worse,  than  an  habitual  drunkard — 
far  worse  to  the  wife. 

10',469.  Then  you  would  grant  it  where  she  has  not 
left  her  home.  You  would  not  make  her  leaving  to  be 
a  condition  of  getting  an  order  ? — No. 

10.470.  Then  you  suggest  the  husband  should  have 
such  a  separation  order  if  the  wife  has  been  convicted 
of  felony  and  sentenced  to  imprisonment  for  six  months 
or  more  ? — Tes. 

10.471.  Is  that  the  view  of  your  association  ? — Tes, 
and  I  submitted  this  proof  to  them. 

10.472.  Then  that  the  magistrates  should  have 
jurisdiction  on  conviction  for  sodomy,  rape  or  bestiality  ? 
—Tes. 

10.473.  Then  you  propose  to  have  a  rota  of  justices 
selected  ? — Tes,  if  we  are  going  to  leave  separation 
ordex-s  for  justices,  which  I  approve  of,  to  deal  with, 
then  I  shotild  suggest  some  justices  should  nominate 
others. 

10.474.  Is  that  to  get  more  uniformity  ? — Tes. 

10.475.  Tou  say  'some  justices  grant  separation 
orders  on  insufficient  evidence  ? — Tes,  some  lean  very 
easily  to  the  wife. 

10.476.  And  others  the  reverse  ? — Tes. 

10.477.  Tou  think  this  is  more  so  with  i-egard  to 
persistent  cruelty  cases  ? — Tes. 

10.478.  Would  not  you  think  it  best,  then,  that  that 
jurisdiction  should  be  exercised  by  a  legal  brain  ? — 
Tes,  I  do. 

10.479.  Like  a  stipendiary  magistrate  ? — Or  covmty 
court  judge. 

10.480.  Do  you  mean  you  would  be  in  favour  of 
this  magisterial  jurisdiction  being  transfen-ed  to  the 
county  court  ? — No,  I  do  not  think  I  should  take  away 
the  separation  orders  from  them.  I  should  not  go  as 
far  as  that. 

10.481.  But  even  in  that  case  you  would  prefer  to 
see  them  dealt  with  by  a  legally  trained  person  rather 
than  by  lay  justices  ? — Tes.  We  have  an  excellent 
magisti-ate's  clerk  in  Sheffield.  There  are  other  places 
where  they  are  not  so  blessed. 

Adjourned  for  a  short  time. 

10.482.  {Chairman.)  Tou  were  pointing  out  the 
difference  between  the  views'^of  magistrates  when  we 
separated,  and  I  think  you  stated  in  your  view  that 
that  difference  obtains  more  on  applications  as  [to 
persistent  cruelty;  some  take  very  slight  acts  com- 
mitted by  the  husband  as  acts  of  cruelty  ? — Tes. 

10.483.  Is  that  your  experience  ? — Tes. 

10.484.  Tou  think  persistent  cruelty  ought  to  be 
defined,  if  possible  P— I  do,  certainly. 

10.485.  Then  with  regard  to  publication.  Will  you 
tell  us  what  the  views  you  represent  are  ? — My  views 
are  that  they  should  be  pubhshed,  subject  of  course  to 
a  certain  censorship,  a  discretionary  power  vested  in 
the  judge  as  to  any  details  being  prohibited.  I  am  of 
opinion  that  if  I  were  at  all  mixed  up  in  a  divorce  case 
I  would  rather  have  the  whole  details  published  broad- 
cast in  the  papers  than  I  would  have  people  who  had 
been  in  court  going  back  to  my  place  and  reporting  in 


their   own   words   in   such   a   way  that    I    might  be 
incriminated  when  I  was  not  incriminated  in  court. 

10.486.  Would  that  be  met  by  pubhshing  the  charge 
and  the  result  of  it? — No,  I  do  not  think  it  would 
quite.  I  do  not  agree  with  the  indecent  details  being 
published,  but  if  I  was  mixed  up  in  a  divorce  case  I 
would  rather  have  a  verbatim  report  of  it  than  I  would 
have  it  cut  down  by  a  reporter. 

10.487.  But  supposing  the  pubhcation  said  a  certain 
charge  was  made,  and  gave  the  fact  of  a  certain 
decision? — I  would  rather  have  the  details  brought 
out. 

10.488.  Do  you  think  that  would  be  a  good  thing 
for  the  pubhc  ? — I  do,  and  I  have  found  it  beneficial  in 
this  way.  One  has  often  got  witnesses  in  a  case  which 
one  would  never  have  got  otherwise.  I  remember  a 
case  I  was  interested  in  where  I  got  a  witness  because 
of  the  publication  which  I  would  not  have  got  without. 

10.489.  Do  you  find  it  deters  people  coming  to  give 
evidence  ? — I  cannot  say  I  have  found  that.  Naturally, 
people  do  not  like  being  mixed  up  in  a  case  of  any  kind. 

10.490.  Tou,  however,  prefer  a  discretionary  power 
in  the  judge  ? — I  do. 

10.491.  Then  as  to  the  amendment  of  the  law,  you 
have  specified  amendments  ? — I  suggest  the  wife  should 
be  entitled  to  have  a  decree  on  proof  of  adultery  of  the 
husband  without  having  to  couple  it  with  desertion  or 
cruelty. 

10.492.  That  is  putting  them  on  the  same  footing? 
— Tes,  and  if  you  must  have  desertion  I  should  say  it 
should  be  reduced  to  three  months. 

10.493.  Instead  of  waiting  two  years  ? — Tes. 

10.494.  Have  you  formed  any  opinion  at  aU  whether 
desertion  should  be  alone  a  ground  ? — For  divorce  I 
would  suggest  seven  years  in  the  case  of  desertion 
alone. 

10.495.  And  then  you  also  are  in  favour  of  divorce 
if  the  respondent  is  a  certified  limatic  ? — Tes. 

10.496.  Having  been  confined  for  a  period  of,  say,  five 
years  with  evidence  of  improbability  of  recoveiy  ? — Tes, 
a  certified  lunatic. 

10.497.  And  also  if  there  has  been  a  conviction  of 
a  respondent  of  a  crime  and  sentence  of  five  years  to 
penal  seiwitude  ? — Tes. 

10.498.  Or  of  being  an  habitual  criminal? — That 
is  so. 

10.499.  And  then  the  seven  years  you  have  already 
dealt  with  ?— Tes. 

10.500.  I  see  you  also  suggest  an  amendment  of 
the  practice  of  allowing  the  wife  costs  before  trial? 
—Tes. 

10.501.  Tou  suggest  the  husband  should  deposit 
money  in  court  ? — Tes,  or  give  security. 

10.502.  That  can  be  done  now  ?— Tes,  but  further 
that  they  should  not  be  able  to  draw  it  out  unless  the 
judge  certified  there  is  a  bond  fide  defence. 

10.503.  That  does  prevail  now.  That  can  be  done 
now  ? — Tes. 

10.504.  I  gather  you  are  supported  in  general  by 
your  special  sub-committee  of  the  Sheffield  Law 
Society  with  the  exception  of  where  you  suggest  that 
the  wife  should  be  entitled  to  have  a  decree  on  proof 
of  adultery  of  her  husband  without  cruelty  or  desertion 
or  any  other  offence,  and  on  that  your  sub-committee 
did  not  come  to  any  decision  ? — No. 

10.505.  Was  there  a  division? — No,  it  was  not 
seriously  discussed,  bnt  when  I  sent  my  proof  up  to 
the  president  and  said  I  should  give  that  evidence  he 
suggested  he  did  not  know  whether  that  had  been 
directly  decided,  and  therefore  I  had  better  not  put 
that  in. 

10.506.  Therefore,  on  that  you  only  give  your  own 
view  ? — Tes. 

10.507.  (Mr.  Spender.)  Tou  say  that  a  judge  should 
have  discretion  in  the  reporting  of  divorce  cases.  Have 
you  thought  what  that  means  ? — Well,  of  course  a 
great  number  of  papers  report  a  case  very  accurately, 
and  do  not  publish  anything  they  ought  not  to,  but 
there  are  others  if  anjrthing  spicey  comes  out  they  put 
it  in  the  forefront.  I  should  suggest,  if  it  could  be 
done,  to  have  a  kind  of  censor. 

10.508.  But  the  difficulty  of  reporting  is  to  check 
the  thing  which  is  actually  in  progress.     We  have  had 
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various  suggestions  made,  biit,  as  you  kaow,  the  report 
goes  off  to  an  evening  paper.  It  is  taken  down  as 
the  case  goes  along  and  is  sent  ofE  a  few  slips  at  a 
time  ? — Well,  nothing  need  Le  published  unless  it  goes 
through  the  censor ;  it  need  not  be  published  the  same 
day  as  it  is  being  heard. 

10.509.  Then  you  would  stop  the  publication  every 
day  ? — If  the  judge  thought  necessary.  There  are 
cases  where  something  could  come  out  in  the  papers, 
but  other  cases  where  there  is  anything  approaching 
indecency ■ 

10.510.  Then  youi-  view  is  that  there  should  be  at 
the  end  of  the  day's  proceedings  a  certain  report 
passed  by  a  censor  or  official  of  the  court  ? — Yes. 

10.511.  The  effect  of  that  would  be  to  prevent 
evening  papers  from  reporting  it  ? — Yes. 

10.512.  You  have  thought  of  that  ?— Yes,  I  have. 

10.513.  Then  you  say  you  would  confer  divorce 
jurisdiction  only  on  those  county  courts  which  have 
extended  jui-isdiction  ? — Yes. 

10.514.  I  do  not  know  whether  you  could  tell  us  in 
how  many  courts  of  the  55  county  court  circuits  there 
is  extended  jurisdiction  ? — I  could  not  tell  you,  but  all 
of  them  have  extended  jurisdiction  in  some  of  their 
courts.  For  instance,  Sheffield  takes  Rotherham  and 
Pontefract. 

{Judge  Tiiidal  Aikinson.)  Under  the  Act  of  1903 
the  Lord  Chancellor  can  fix  certain  com-ts  whei'e  the 
extended  jui-isdiotion  is  to  be  taken,  and  the  county 
court  judges  send  up  a  list  of  the  different  towns  where 
they  think  the  extended  jurisdiction  cases  should  be 
taken,  and  then  certain  towns  have  been  fixed  in  whi'ch 
the  extended  jurisdiction  cases  should  be  taken.  In 
some  places  there  ai-e  very  few,  and  in  others  practically 
all  of  them. 

10.515.  {Mr.  Spender.)  I  wanted  the  number  of 
county  coui-ts  !■' — I  think  they  would  fairly  cover  the 
country.  I  think  there  is  more  solemnity  about  those 
courts.  In  some  places  the  judges  sit  in  a  schoolroom 
and  all  sorts  of  places,  and  I  think  if  they  were  held  in 
a  proper  court  room  there  would  be  more  solemnity 
about  it,  and,  further,  the  registrars  of  those  courts, 
as  a  rule,  abstain  from  private  practice,  and  could, 
therefore,  hear  interlocutory  applications. 

10.516.  It  has  been  suggested  in  evidence  to-day,  I 
think,  that  the  working  classes  might  resent  there 
being  county  court  jurisdiction.  That  they  might  not 
think  it  a  sufficiently  dignified  court  for  their  cases  ? — 
I  do  not  agree  with  that.  I  think  the  people  appreciate 
the  county  court  fully,  and  my  idea  is  that  the  county 
courts  are  an  admirable  institution,  and  the  judges 
admirable  judges — as  far  as  I  know — and  are  quite 
capable  of  deahng  vsdth  cases  like  these. 

10.517.  You  would  give  a  jury? — I  would  allow  the 
option. 

10.518.  You  would  allow  damages  ? — Yes,  I  would 
limit  damages  to  1001. 

10.519.  {Sir  George  White.)  You  state  in  yom-  proof 
many  chents  have  consulted  you  as  to  obtaining  a 
divorce,  and  have  been  unable  to  proceed  when  you 
have  given  them  an  idea  as  to  the  cost  ? — Yes. 

10.520.  What  class  of  people  would  you  describe 
these  as  being  ? — I  think  people  earning  up  to  200Z.  or 
250Z.  a  year.  Of  course,  people  who  earn  250L  may 
have  three  or  four  or  five  people  to  keep,  and  have  to 
keep  up  a  certain  position,  and  a  clerk  in  that  position 
would  probably  be  poorer  than  a  working  man  who 
was  earning  35s.  a  week. 

10.521.  And  what  would  be  the  lowest  figure,  do 
you  think  P^The  lowest  would  be  about  a  guinea  a 
week — labourers. 

10.522.  And  you  say,  in  consequence  of  their  not 
being  able  to  proceed,  immoi-ality  results  in  a  great 
many  cases  ? — I  do. 

10.523.  Then  in  dealing  with  separation  cases  and 
extending  the  grounds  of  separation,  you  say  you  think 
there  should  be  a  separate  court  or  a  separate  class 
of  magistrates  separated  for  that  purpose  ? — Yes,  a 
sejjarate  class  of  magistrates. 

10.524.  We  have  had  that  expressed  before,  but  I 
have  not  been  able  to  determine  how  you  are  going  to 
secure  that  these  five  or  seven  selected  shall  be  the 
paagistrates  who  will  deal  with  the  cases  on  the  lines 


you  suggest ;  that  is  to  say,  you  consider  that  these 
separation  cases  are  sometimes,  on  some  rotas  of 
magistrates,  given  far  too  easily  ? — Yes. 

10,525.  But  how  are  you  going  to  preclude  those 
magistrates  from  being  chosen  on  this  separate  rota  ? 
— They  would  not  be  prohibited  from  being  chosen, 
but  my  idea  is  to  get  more  uniformity  and  adapt  the 
same  system  as  they  do  in  the  Licensing  Act,  where 
all  the  justices  meet,  and  they  select  seven  or  nine  to 
deal  with  th^e  cases,  and  they  could  meet  once  a 
fortnight  or  once  a  month ;  and  those  justices — two  or 
three  to  form  a  quorum — should  hear  husband  and 
wife  cases,  and  so  gradually  train  them  up  to  deal  with 
those  particular  cases. 

10,520.  It  does  not  follow  they  would  be  any  better 
than  the  whole  community  would  be,  or  any  particular 
rota,  but  you  would  get  unif ormity  .P' — No,  I  do  not 
suggest  certain  magistrates  could  not  deal  with  them. 

10.527.  {Lord  Guthrie.)  Supposing  you  had  Sheffield 
cases  tried  at  Leeds,  would  that  involve  the  employ- 
ment by  you  of  a  Leeds  solicitor,  or  could  the  Sheffield 
solicitor  conduct  it  ? — That  would  depend  on  the  cir- 
cumstances. If  you  institute  them  in  the  registries, 
then  in  Sheffield  we  do  all  our  interlocutory  pro- 
ceedings in  Sheffield,  and  the  pleadings  are  sent  to 
Leeds  just  before. 

10.528.  Supposing  the  case  is  tried  at  Leeds  ? — It 
is  not  necessary  to  have  agents  in  Leeds  for  assize 
cases. 

,  10,529.  Then  you  would  get  rid  of  that  double 
representation  ? — Yes. 

10,530.  That  is,  if  there  was  audience  for  solicitors 
as  weU  as  barristers  in  Leeds,  you  would  conduct  the 
case  yourself.'^ — Yes,  certainly;  but  I  should  not 
advocate  that  myself,  for  solicitors  to  have  audience  at 
assizes. 

10,631.  These  two  matters  would  affect  the  costs  ? 
— Undoubtedly ;  counsel's  fees  and  the  witnesses'  ex- 
penses and  the  necessity  for  the  agents  are  the 
stumbling  blocks. 

10.532.  Instead  of  60Z.,  say,  for  an  undefended 
case,  what  do  you  say  would  be  the  amount  that  such 
people  as  you  are  speaking  of  should  find  ? — 1  do  not 
think  I  should  go  a  penny  above  201. 

10.533.  You  say,  in  your  proof,  in  some  cases,  you 
strongly  favour  a  jury  for  the  matrimonial  cases  ;  but 
what  kind  of  case  do  you  say  a  jury  would  be  best  for  ? 
— Well,  supposing  you  have  a  case  of  adultery  pure 
and  simple ;  weU,  the  judge,  of  course,  would  advise  the 
jury,  and  they  would  have  to  find  certain  facts  and 
which  witnesses  they  believed.  Personally,  we  hardly 
ever  have  a  jury  in  Sheffield  at  aU ;  I  do  not  think 
during  the  present  judgeship  there  has  been  a  jury ; 
probably  one. 

10.534.  You  do  not  think  a  jury  would  be  a  better 
tribunal  than  a  judge  ? — No,  I  would  give  the  option. 

10.535.  If  there  were  a  question  of  coUusion,  would 
a  judge  be  the  better  tribunal  ? — I  think  he  would. 

10.536.  {Sir  Lewis  Dihdin.)  1  did  not  gather  how 
many  solicitors  there  were  in  your  society ;  I  daresay 
you  have  stated  ? — No,  I  have  not ;  1  should  think 
about  two  hundred;  practically  all  the  sohcitors  in 
Sheffield. 

10.537.  What  is  the  size  of  your  committee  ? — It 
has  just  been  enlarged ;  I  think  it  is  about  26. 

10.538.  Did  the  whole  of  them  consider  this  P No, 

they  selected  a  sub-committee. 

10.539.  How  many  was  that  ? — Five  or  six,  I  think. 

10.540.  Did  they  report  to  the   committee.' No, 

they  have  not  reported  at  aU.  They  selected  me  to 
come  up  and  give  evidence,  and  I  sent  my  proof  up  to 
the  secretary  and  the  president,  and  they  approved. 
Whether  they  brought  it  before  the  committee  I  do 
not  know.  I  was  on  the  committee,  but  I  have  just 
retired  this  year. 

10.541.  As  far  as  you  know  the  committee  here 
meant  the  sub-committee  P — I  think  it  is  approved  by 
the  full  committee. 

10.542.  But  of  that  you  have  no  actual  knowledge  ? 
— No. 

10.543.  I  gathered  that  you  propose  a  limit ;  your 

view  is  that  the  poor  cannot  go  to  the  High  Court  ? 

Impossible. 
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10.544.  And  therefore  you  recommend  the  county 
court  ? — I  do. 

10.545.  Therefore,  in  your  view,  it  would  be  quite 
illusory  to  say  that  the  High  Court  is  open  to  the  poor  ? 
— It  is  open,  but  it  is  practically  impossible  for  them 
to  go  there. 

10.546.  "Why  do  you  propose  the  limiting  of  the 
county  court.  Tou  propose  any  petitioner  who  has 
more  than  500Z.  or  an  income  of  over  250Z.  should  be 
compelled  to  resort  to  the  High  Court  ? — Yes. 

10.547.  Why  do  you  say  that? — Because  I  think 
that  is  a  reasonable  sum  whereby  a  man  ought  to  have 
money  to  go  to  the  High  Court. 

10.548.  But  if  the  county  court  is  good  enough  for 
a  man  with  less  than  250Z.  a  year,  why  is  it  not  good 
enough  for  a  man  who  gets  more  than  250Z.  a  year  ? — 1 
should  not  have  the  slightest  objection  to  having  it 
unhmited  and  letting  the  county  court  judges  try  any 
case ;  but  I  assume  the  idea  is  to  relieve  the  working 
classes  from  the  hardship  there  is  upon  them,  and  my 
idea  is  this :  that  if  a  man  has,  say,  500Z.  a  year,  it 
does  not  deter  him  from  getting  a  divorce  because  he 
has  to  come  to  London,  whereas  a  man  who  has  a 
stronger  case  cannot  possibly  .come  and  get  a  divorce. 

10.549.  I  follow  that ;  but  I  do  not  see  why  you 
think  a  man  with  more  than  250L  should  be  compelled 
to  go  to  the  High  Court.  I  suppose  in  your  view  a 
marriage  is  of  as  much  importance  in  the  one  class  as 
in  the  other  ? — Tes. 

10.550.  Then  why  should  the  High  Court  keep  open 
at  all  for  this  purpose  ? — I  do  not  know ;  there  may  be 
intricate  points  of  law. 

10.551.  But  you  see  no  object  in  it  ? — No,  I  think 
the  county  courts  can  deal  with  them. 

10.552.  The  High  Courts  in  London  cost  the  State 
more  than  the  county  courts  ? — Yes ;  and  we  con- 
tribute to  it  in  Sheffield,  and  do  not  get  the  benefit 
of  it. 

10.553.  In  your  distinction  with  regai-d  to  cases  of 
desertion  I  notice  you  limit  it  to  where  the  party  has 
deserted  for  seven  years  without  having  been  heard  of  ? 
—Yes. 

10.554.  Is  it  in  your  mind  to  assimilate  the  law  of 
divorce  to  the  presumption  of  death  in  bigamy  cases  ? 
— Something  like  that.  Some  time  ago  a  lady  came 
to  see  me  about  her  husband ;  she  had  not  heard  of 
him  for  10  years,  and  he  never  contributed  a  penny ; 
and  she  worked  to  keep  her  child,  and  she  said  she 
had  an  opportunity  of  getting  married,  and  she  said 
she  would  not  get  married  unless  she  could  get  a 
divorce. 

10.555.  Would  you  say'  it  was  fair  to  presume  the 
husband  was  dead  ?  —  For  the  purpose  of  divorce, 
certainly;  but  not  to  presume  his  death  for  other 
purposes. 

10.556.  No;  divorce ?— Yes. 

10.557.  And  you  put  it  on  that  ground  P — Yes. 

10.558.  Apart  from  that,  are  you  in  favour  of 
allowing  divorce  for  desertion  where  the  man  has  been 
away  three  or  four  years  ? — Seven  years. 

10.559.  But,  apart  from  that,  are  you  in  favour  of 
divorce  for  desertion  if  it  is  not  so  prolonged  ? — No, 
unless  coupled  with  scjmething  else. 

10.560.  And  that  something  else  being  adultery  ? — 
Tes. 

10.561.  With  regard  to  reports  ;  would  it  in  your 
view  meet  the  justice  of  the  case  (I  note  your  view  on 
the  necessity  of  publication) — but  do  you  think  it 
would  be  a  good  plan  if  no  report  were  allowed  until 
after  the  case  was  finished  ? — Well,  I  do  not  know. 
Then  you  would  not  l^e  able  to  get  the  evidence,  which 
I  say  is  one  of  the  benefits. 

10.562.  But  that  surely  is  a  very  rare  thing  ? — Yes, 
perhaps  it  is  rare. 

10.563.  Have  you  not  often  met  with  cases  where 
a  great  deal  of  harm  has  been  done  to  people  (wit- 
nesses perhaps)  by  reports  of  a  case  while  it  is  going 
on,  whereas,  if  the  case  were  finished,  it  would  be 
obvious  that  that  particular  person  was  not  to  blame 
in  any  way  ? — Well,  suppose  in  a  divorce  case  my  name 
was  mentioned  in  connection  with  it,  and  I  wanted  to 
come  during  the  hearing  to  ask  the  President  of  the 
Divorce    Court   to   let   me    come   and  deny  it  in   the 


court;  I  could  not  do  it  then  because  it  would  be 
over. 

10.564.  Do  you  think  cases  of  that  kind  are 
frequent  ? — Well,  I  think  frequent  enough. 

10.565.  Then  you  would  not  be  in  favom-  of  defemng 
the  report  until  the  case  was  over  .' — No,  I  do  not  think 
I  should  go  so  far  as  that. 

10.566.  The  remedy  you  suggest  is  that  the  report 
should  be  subject  to  censorship  ■' — Something  of  the 
kind. 

10,5(;7.  Now,  you  are  in  favour  of  a  very  large 
extension  to  coimty  com-ts.  How  would  that  be 
practically  managed  with  a  great  number  of  county 
courts  all  over  the  country? — The  registrar  or  his 
chief  clerk  could  do  it  very  well. 

10.568.  This  is  a  matter  you  would  leave  to  a 
registrar  ? — Yes,  quite. 

10.569.  To  be  added  to  his  day's  work,  because  it 
must  be  made  immediately  ? — Yes. 

10.570.  And  you  think  that  would  be  a  practicable 
plan — to  be  added  to  his  day's  work  after  the  divorce 
case  is  heard? — Either  he  or  his  chief  clerk,  if  the 
reporter  lets  him  have  his  report  at  once,  or  in  a  certain 
time. 

10.571.  Suppose  you  had  a  cause  celebre  and  there 
were  many  reports,  would  you  make  him  go  through 
them  all  ? — I  do  not  know  ;  he  could  have  one  official 
report  and  let  that  be  settled. 

10,672.  Would  you  allow  no  report,  but  an  official 
one  ? — Unless  it  passed  thi-ough  the  censor. 

_  10,573.  But  suppose  the  reporter  was  anxious  that 
he  should  look  at  his  report  and  then  it  was  past  time, 
and  the  registrar  said,  "  No,  I  cannot  do  it "  ? — Well, 
there  is  no  reason  why  it  should  be  rushed  into  the 
paper  at  once. 

10.574.  Then,  are  you  not  coming  to  the  question 
of  its  being  deferred  ? — No,  not  if  it  lasted  over  several 
days. 

10.575.  Then,  with  regard  to  having  a  select  com- 
mittee, as  Sir  George  White  put  to  you.  It  works 
fairly  well  in  licensing,  does  it  not  ? — Excellently. 

10.576.  And  1  suppose  what  the  public  really  trust 
to  is  the  common  sense  of  the  bench  in  putting  those 
justices  on  the  committee  who  are  best  for  the  purpose  ? 
— Yes,  we  have  a  very  good  magistrates'  clerk,  and 
when  it  comes  on  he  practically  decides  the  case.  It 
is  his  judgment,  not  the  judgment  of  the  bench. 

10.577.  Would  you  say  on  fact  as  well  as  law? — 
No,  very  often  on  fact  as  well  as  law ;  but  it  ought 
not  to  be. 

10,678.  You  would  trust  to  the  common  sense  of 
the  bench  to  select  the  men  that  were  suitable  ? — Yes, 
and  I  am  sure  they  would  do  it. 

10.579.  Have  you  any  view  with  regard  to  whether 
it  would  be  a  good  thing  to  have  a  court  hke  the 
recently  appointed  children's  court  for  these  separation 
cases,  from  which  the  public  shotild  be  excluded  ?— No, 
I  do  not  think  there  is  any  necessity  for  excluding  the 
pubhc.  May  I  say.  in  excluding  the  public  and  the 
press  you  begin  to  arouse  the  curiosity  of  the  people, 
and  they  become  more  curious. 

10.580.  Do  you  think  that  is  so  with  the  new 
children's  courts  ? — They  are  not  excluded. 

10.581.  Well,  they  are  sometimes  ? — Well,  I  do  not 
agree  with  their  being  excluded.  Young  children  are 
kept  out. 

10.582.  Well,  apart  from  that,  would  you  think  it  a 
good  thing  to  have  a  separate  court  like  the  children's 
court  for  dealing  with  this  class  of  case  ? — Oh,  yes,  1 
think  that  would  be  a  good  thing. 

10.583.  It  works  very  well  with  the  children  ? — Yes, 
as  far  as  I  loiow. 

10,581.  And  the  fact  that  the  court  is  held  in  a 
small  room,  with  fewer  people  there,  makes  the  pro- 
ceedings of  a  more  human  chai'acter,  shall  I  say?— 
Well,  in  Sheffield  it  is  held  in  a  small  court. 

10.585.  Do  you  think  that  would  be  a  good  thing  ? 
— Yes,  but  I  should  not  exclude  the  public. 

10.586.  (Judge  Tindal  Atkinson.)  You  have  been 
asked  about  the  county  courts  absorbing  practically 
the  whole  divorce  business  of  the  country  and  putting 
an  end  to  the  court  in  London.  The  whole  principle 
on   which    county   courts    are   founded  is    for  Umited 
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jurisdiction  and  for  the  benefit  of  the  poorer  classes  ? 
— Tes. 

10.587.  A  man  may  owe  his  butcher  lOOZ.,  but  if  he 
orders  another  leg  of  mutton  the  county  court  would 
have  no  jurisdiction  ? — Unless  he  abandoned  the  leg  of 
nuitton. 

10.588.  But  the  difference  in  the  two  cases  is  the 
same  ? — Tes. 

10.589.  Then  with  regard  to  the  registrar.  You 
think  the  interlocutory  proceedings  should  be  dealt 
with  by  registrars  who  do  not  practise  P — I  do. 

10.590.  That  is  rather  a  small  number,  becaiise 
there  are  some  registrars  who  have  l.-lOO^  a  year  ? — 
Yes. 

10.591.  They  are  excluded  from  practice  ? — Yes. 

10.592.  But  many  who  have  a  considerable  salary 
are  not  excluded.  What  is  your  objection  to  their 
dealing  with  intei-locutory  matters  in  divorce  as  they 
do  in  other  matters  ? — I  do  not  know,  except  that  one 
kicks  against  the  idea  of  one  practising  solicitor  dealing 
with  another  practising  solicitor's  work. 

10.593.  Then  you  object  in  any  case  P — Yes,  and  1 
think  that  is  a  matter  that  is  deprecated  now. 

10.594.  Does  it  not  occur-  to  you  it  would  be  an 
advantage  to  suitors  to  let  them  go  to  every  county  coui-t 
town.  It  would  be  saving  a  gi'eat  deal  of  expense, 
instead  of  driving  them  to  these  special  towns,  which 
have  not  the  extended  jurisdiction  cases  ? — Yes ;  I  do 


not  see  any  objection  to  the  oases  actually  being  tried 
there,  but  I  mean,  as  far  as  the  interlocutory  pro- 
ceedings go,  I  think  they  can  be  carried  on  by  the 
registrar  if  there  is  one  on  that  circuit  who  does  not 
practise. 

10.595.  You  think  the  trial  should  take  place  in 
every  town  ? — Yes. 

10.596.  But  certain  registries  should  be  fixed  for 
interlocutory  proceedings  ? — Yes. 

10.597.  (Mr.  Brierley.)  You  told  Sir  Lewis  Dibdin, 
I  think,  that  these  separation  cases  ought  to  be  tried 
in  a  separate  court.  Do  you  think  there  is  any  reason 
for  that  ? — No,  I  did  not  say  I  thought  so.  I  said  I 
should  have  no  objection. 

10.598.  The  stipendiary  magistrate  in  Birmingham 
said  that  when  he  takes  these  cases  the  press  generally 
walk  out  ? — They  do  as  a  rule. 

10.599.  Is  that  your  view  with  regard  to  the  general 
public  ? — No,  not  the  general  pu.blic.  There  are  certain 
people  who  frequent  the  court  and  never  leave  it. 

10.600.  They  think  it  is  a  well  warmed  and  aired 
place  ? — Yes. 

10.601.  But  do  you  think  there  is  really  any  neces- 
sity or  benefit  in  these  cases  being  tried  in  a  separate 
court  from  the  ordinary  cases  ? — I  do  not  see  the 
slightest  necessity  for  it. 

[Chairman.)  Thank  you  very  much,  on  behalf  of 
the  Commissioners,  for  your  evidence. 


Mr.  Godfrey  Allan  Solly  called  and  examined. 


10,602.  [Chairman.)  You  are  vice-president  of  the 
Incorporated  Law  Society  of  Livei-pool  ? — Yes. 

1(_>,603.  You  were  admitted  a  solicitor  in  1882  ? — ■ 
Yes. 

10,604.  And  you  attend  here  at  the  request  of  the 
Committee  of  the  Society  you  have  mentioned  ? — That 
is  so. 

10,606.  Your  practice  is  in  Birkenhead  P — Yes. 

10.606.  And  you  have  been  for  21  years  clerk  to  the 
justices  for  the  WiiTal  Division  of  Cheshire  ? — Twenty- 
two  years. 

10.607.  That  division  has  130,000  population? — 
Estimated  ;  it  is  increasing  very  rapidly. 

10.608.  Then  the  Liverpool  Law  Society  includes 
the  Wirral  Division  of  Cheshire  ? — Yes  ;  and  some  of 
the  suiTOunding  towns. 

10.609.  Then  I  take  you  first  to  the  question  of 
confening  jurisdiction  in  divorce  on  local  courts. 
Have  you  had  any  expression  of  an  unanimous  opinion 
of  the  Liverpool  Law  Society  on  the  question  of  the 
present  cost  of  divorce  proceedings  ? — Tes.  I  should 
say  the  society  consists  of  over  400,  and  the  committee 
is  of  30  members,  and  this  matter  was  first  considered 
by  the  committee,  and  then  refen-ed  to  a  sub- committee 
of  about  12  ;  and  the  whole  committee  were  of  opinion 
that  the  present  cost  was  prohibitive  in  many  cases, 
and  for  that  reason  there  ought  to  be  some  means  for 
giving  further  facihties  to  the  poor.  The  matter  was 
considered  more  in  detail  and  this  proof  was  prepared 
by  the  sub-committee. 

10.610.  Is  your  proof  accepted  generally  by  the 
committee? — Absolutely  by  the  sub- committee  and 
informally  by  most  of  the  conmiittee. 

10.611.  Your  own  views  are  formed  from  private 
practice  and  also  in  the  police  courts  ? — Yes ;  and 
from  a  good  deal  of  social  and  religious  and  charitable 
work  that  I  have  always  taken  part  in. 

10.612.  Are  you  chairman  or  president  of  any 
charity  P— I  have  been  chaii-man,  and  I  have  worked  on 
missions  and  so  on. 

10.613.  Have  you  been  consulted  in  cases  where 
divorce  is  wanted  ?— Yes,  both  by  poor  clients  and  by 
friends  interested  in  poor  persons  who  asked  if  rehef 
could  be  obtained  by  a  divorce.  _     _ 

10.614.  You  mean  by  charitable  associations  f — 
More  by  charitable  persons. 

10.615.  And  you  have  found  the  cost  prohibitive  ? — 
Absolutely  prohibitive  in  a  number  of  cases  I  can 
remember.  And  I  think  the  number  would  be  far 
Greater  were  it  not  generally  known  now,  both  amongst 
the  poor  and  amongst  the  solicitors  who  mainly  practise 
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in  the  police  court,  that  the  cost  is  prohibitive  ;-  so  that 
they  do  not  come  to  me ;  they  know  themselves. 

10.616.  They  know  the  state  of  things  ? — Yes,  and 
do  not  come  to  a  solicitor.  I  have  several  times  spoken 
to  solicitors  who  have  been  up  in  cases  in  my  court, 
and  said,  "  Why  do  not  you  try  for  a  divorce  ?  "  and 
the  answer  is,  "  We  have  no  means ;  it  is  out  of  the 
"  question." 

10.617.  You  give  one  or  two  cases  that  illustrate 
your  point.  Perhaps  you  would  state  what  those  are  ? 
— Yes,  in  one  case  that  I  call  "  S  "  the  wife  was 
deserted  by  the  husband,  who  had  committed  adultery ; 
and  in  another  case  in  the  same  district  the  wife  of  a 
man  committed  adultery ;  and  since  then  the  two 
injured  parties  have  gone  together,  and  in  answer  to 
friends  of  both  said  that  they  would  have  got  divorces, 
but  were  too  poor. 

10.618.  You  mean  they  have  rejoined  each  party  P — 
No,  the  innocent  parties  of  the  two  couples  have  gone 
together,  and  are  now  living  in  adultery. 

10.619.  Living  together  in  adultery  P — Yes,  but 
they  are  living  perfectly  respectable  lives  in  a  decent 
home,  as  far  as  one  can  tell.  If  there  had  only 
been  a  divorce,  their  children  would  have  been  legal, 
and  it  would  have  been  more  satisfactory.  They  are 
evidently  not  abandoned  people,  or  they  would  not 
have  a  decent  home  now. 

10.620.  You  mention  one  or  two  other  cases  ;  I  need 
not  go  through  them  in  detail  ? — They  are  much  the 
same  class. 

10.621.  Then  it  is  in  your  experience  clear  apparently 
that  there  is  a  section  of  the  community  who  would  if 
they  could  get  divorces  P — I  am  quite  sure  there  is  a 
section.  I  do  not  think  there  is  any  very  large  demand 
for  it,  but  what  demand  there  is  I  think  serious  and 
urgent.  My  own  opinion  personally  is  that  there 
would  not  be  a  very  great  number  of  cases  that  would 
apply  to  the  county  courts  from  the  very  poor,  but 
those  that  would  apply  very  much  deserve  relief. 

10.622.  And  take  those  that  are  not  the  very  poor, 
but  a  little  above ;  what  about  them  ? — I  do  not  know 
enough  myseK  to  speak  of  those  over  300Z.  My 
practice  has  not  lain  much  in  that  way;  but  of  the 
better-class  artizan  (30s.  to  50s.  a  week),  I  think  a  great 
many  of  the  wives  particularly  would  rather  have  a 
maiutenanoe  order  under  the  Act  of  1895  than  have  a 
divorce.  The  money  that  they  can  get  under  a  main- 
tenance order  is  much  more  secure.  They  can  get  a 
committal  order  under  that,  so  they  are  in  a  better 
position  than  if  they  had  the  right  to  permanent 
alimony. 
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lO.dlio.  Then  there  are  cases-  amongst  them  in 
which  they  might  desire  a  divorce  ? — I  think  there  are 
cases  in  which  they  might  desire  a  divorce,  and  serious 
cases,  urgent  cases. 

10,624  Now,  what  are  the  remedies  that  your 
committee  has  suggested  ? — We  do  not  want  as  a 
committee — it  is  not  our  duty — to  express  an  opinion 
to  extend  the  causes  of  divorce. 

10.625.  I  am  not  asking  about  that.  I  am  speaking 
ajjout  the  courts  for  the  moment  ? — Well,  we  think 
that  the  county  courts  ought  certainly  to  be  used,  and 
on  that  the  committee  is  unanimous,  I  think. 

10.626.  Was  that  on  the  ground  of  the  general 
expense  of  London  trials,  and  the  other  difficulties  in 
the  way  of  dealing  in  London  with  them? — Tes,  on 
grounds  such  as  the  previous  witnesses  have  spoken 
of,  and  that  county  courts  are  local  coui'ts. 

10.627.  Would  you  think  the  suggestion  that  the 
poorer  people  would  resent  going  to  that  coui-t  is  a 
well-founded  suggestion  ? — I  think  not. 

10.628.  You  think  it  would  be  a  satisfactory  tri- 
bunal to  them  ? — I  feel  sure  of  it  from  my  experience, 
but  I  should  leave  the  option  of  going  to  the  other 
court  always  open. 

10,62!).  If  there  is  the  money  ? — If  there  is  the 
money. 

10.630.  Then  as  to  the  right  of  audience,  you  have 
in  Liverpool  a  strong  local  bar  ? — And  I  think  counsel 
would  be  instructed  generally,  except  in  the  very 
poorest  cases. 

10.631.  You  would  not  make  it  a  necessity  ? — No, 
I  think  the  extra  fee  of  probably  three  and  one  would 
be  almost  a  bar  to  the  poorest  cases. 

10.632.  Then  outside  Liverpool  you  think  cases 
should  only  be  taken  on  days  fixed,  with  some  notice  ? 
— Yes,  rather  like  the  qviarter  sessions,  which  are  held 
on  fixed  days. 

10.633.  And  I  think  yovu'  committee  is  agreed  that 
divorce  cases  should  not  be  taken  mixed  up  with  poor 
cases  in  the  county  court,  but  taken  on  si^ecial  days  ? 
— Yes,  we  think  that  if  this  facility  is  given  for  the 
special  work  it  ought  to  be  hedged  round  so  as  not  to 
become  a  common  thing  talked  of  by  everybodj'.  and 
part  of  the  day's  work,  but  a  special  matter. 

10.634.  Is  there  a  feeling  with  reference  to  a  judge 
or  jury  ? — Yes,  they  all  think  that  partly  to  save 
expense  it  should  be  by  the  judge  alone,  and  that  on 
the  whole  it  would  be  a  more  satisfactory  tribunal. 

10.635.  Is  it  your  experience  that  the  facts  are 
taken  by  juries  ? — We  have  more  jury  cases  than  the 
last  witness  spoke  of.     We  have  a  certain  number. 

10.636.  Then  as  to  the  jm-isdiction,  you  think  there 
should  be  some  limit  on  the  income  being  of  a  some- 
what limited  character? — Yes,  I  do  not  think  the 
suggestion  made  in  the  report  of  the  committee,  of 
vfhich  I  think  your  Lordship  was  chairman — the  Lord 
Chancellor's  Committee — that  the  joint  income  should 
be  a  guide,  would  work  at  all  well.  I  had  a  case  where 
the  wife  was  applying  for  a  maintenance  (irder  in  the 
police  court,  of  which  I  am  clerk,  and  she  knew 
nothing  of  her  husband's  mi-;nis,  and  she  could  not 
depose  on  oath  what  the 

10.637.  What  the  joint  income  was  P — She  coiild 
not  do  it. 

10.638.  Therefore  you  suggest  that  the  wife  might 
have  a  limited  income  and  the  husband  only  a  small 
one  ? — Yes. 

10.639.  You  fiu-ther  suggest  that  the  respondent 
or  co-respondent  should  have  a  right  of  removal  P — 
Yes. 

10.640.  Assuming  the  county  court  judge  had 
jurisdiction,  might  not  that  be  exercised  sometimes  so 
as  to  stop  the  case  gomg  on  ? — I  think  that  difficulty 
would  be  met  by  the  powers  for  dealing  with  cases  on 
appeal. 

10.641.  I  am  dealing  with  the  proceedings,  not 
appeal.  You  suggest  the  respondent  and  co-respon- 
dent should  have  a  right  to  appeal  for  removal.  Do 
you  mean  they  should  have  a  right,  or  that  the  judo-e 
should  exercise  his  discretion  as  to  whether  it  should 
be  moved? — I  think  the  judge  should  exercise  his 
discretion.  I  think  then  he  could  at  once  put  con- 
ditions on  with  regard  to  its  being  removed. 


10.642.  Then. you-:8ugge8t  a  right  of  appeal  from 
the  decision  to  a  High  Court  judge  in  chambers,  with 
some  safeguard  against  abuse  ? — Yes. 

10.643.  Is  it  your  view  that  jurisdiction  should  be 
given  to  all  county  courts,  or  only  those  selected  by 
the  Lord  Chancellor  ?— My  own  view  is  that  it  should 
be  to  all  county  courts.  There  was  no  strong  opinion 
on  the  committee,  but  they  were  in  favour  of  all 
county  courts.  It  was  not  a  strong  opinion  as  to 
that,  but  the  judges  are  the  principal  factor,  and  they 
are  the  same  individuals. 

10.644.  In  the  next  paragraph  of  your  proof  you 
suggest  it  would  be  advisable  that  the  county  court 
registrar  should  have  the  power  of  determining  whether 
a  case  should  proceed  ? — I  do  not  think  such  a  plan 
would  work  well  in  all  com-ts.  Many  of  the  registrars 
would  only  have  a  case  a  year,  and  there  would  be  too 
much  diversity  in  practice  through  want  of  experience. 

10.645.  Then  with  regard  to  damages,  yoiu-  Com- 
mittee suggest  there  should  be  no  damages  claimed  in 
the  county  court.  What  has  led  to  that  ?— On  the 
ground  that  we  are  only  asking  for  these  facilities  for 
those  who  want  divorce  and  not  damages.  We  think 
there  may  be  a  danger  of  cases  being  got  up  by  a 
certain  class  of  practitioner  •'  on  speculation"  as  it  ia 
called  and  we  do  not  want  that. 

10.646.  _  Then  with  regard  to  the  suggestion  as  to 
trial  at  assizes  ? — If  the  i-ule  of  having  all  divorce  cases 
tried  in  London  is  altered,  then  it  is  just  as  right  to 
have  cases  tried  at  the  assizes  as  in  the  county  court  in 
the  locality,  and  every  case  is  more  satisfactory  if  tried 
in  its  own  locality.  I  think  it  is  the  inherent  right  of 
a  party  to  be  tried  in  his  own  locality. 

10.647.  I  think  nobody  suggests  all  cases  should  be 
taken  from  London  ? — Well,  having  a  case  tried  at  the 
assizes  and  the  early  proceedings  instituted  in  the 
district  registries  would  meet  the  question  of  cost  in 
cases  intermediate  between  the  very  poor  and  the 
wealthy.  The  very  poor  might  go  to  the  county  com-t, 
and  others  with  incomes,  say,  of  250Z.  or  upwards,  finding 
London  costs  heavy,  would  be  helped  by  being  able  to 
gij  til  the  assizes. 

10.648.  Then  you  suggest  the  district  registries 
should  be  utiUsed  for  starting  proceedings  practically 
the  same  as  in  an  ordinary  action  ? — Yes,  we  are  veiy 
strong  on  that  in  Liverpool  because  the  Admiralty  and 
the  Chancery  work  are  all  done  most  satisfactorily  in 
Liverpool. 

10.649.  The  Admuulty  registry  in  Liverpool  was 
established  in  1870  ?— Well,  I  expect  your  Lordship 
knows  the  date  better  than  I  do. 

10.650.  Well,  your  point  is  that  the  district  registry 
might  just  as  well  be  utilised  for  divorce  actions  as 
civil  actions  ? — Yes. 

10.651.  This  is  apart  from  the  county  court  pro- 
ceedings ? — Yes. 

10.652.  And  it  might  be  so  even  though  the  trial 
took  place  in  London  ? — Yes. 

1(1.653.  Though  you  would  advocate  it  should  be 
tried  at  the  assizes  ?— Yea.  If  I  may  say  so,  parties 
wmld  have  the  advantage  of  the  sohcitors  who  start 
the  proceeding  being  in  it  right  throughout  the  trial, 
instead  of  part  beini;'  done  in  London  by  an  agent  and 
part  locally. 

10.654.  Now,  with  regard  to  the  separation  orders. 
The  court  you  speak  of  is  the  court  in  the  Wural 
district  ?— Yes. 

10.655.  In  which  you  are  clerk  to  the  justices?— 
res. 

10.656.  Up  to  June  1909,  for  the  year  before  that 
you  had  had  52  summonses  ? — Tes. 

10.657.  That  gives  one  person  in  every  1,250.  That, 
you  say.  shows  one  person  in  evei-y  1,250  living  apart 
from  husband  or  wife  during  at  least  a  portion  of  the 
year,  and  having  his  or  her  case  before  the  justices. 
Is  that  so  ? — Yes  ;  there  are  two  oersons  on  every 
case— husband  and  wife— and  I  think  mv  figm'es  are 
right.  ■'     ^ 

10.658.  What  about  the  possibility  of  their  having 
returned  immediately  on  the  summons  being  served  ? 
— I  only  said  for  a  portion  of  the  year ;  "  during  at 
"  least  a  portion  of  the  year." 
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10,659.  Then  you  make  an  estimate  in  this  way : 
"  If  the  persons  living  apart  in  respect  of  orders  made 
"  in  previous  years,  and  in  cases  where  no  proceedings 
"  under  the  Act  of  1895  have  been  taken,  be  estimated 
' '  at  only  four  times  the  number  who  have  been  before 
"  the  coiu't  in  one  year,  it  woi'ks  out  that  one 
"  person  in  every  250  of  the  population  is  a.  married 
"  person  living  apart  from  his  or  her  v'de  or 
'  'husband."  Do  you  think  that  is  sound  ? — We  tried 
to  test  it  on  the  committee  as  much  as  we  could, 
as  it  is  a  startling  figure,  but  there  are  a  great 
number  of  persons  living  apart  from  their  husbands 
and  wives,  and  we  have  a  number  of  cases  of  orders 
given  several  years  ago.  where  the  parties  are  still  living 
apart  in  our-  district.  Then  there  ai-e  the  well-to-do 
people  living  separate,  and  then  wives  deserted  by 
husbands  where  no  proceedings  have  been  taken.  It 
is  a  very  large  nvimber  of  people. 

10.660.  But  even  where  these  orders  are  made  I 
suppose  there  ai-e  cases  where  the  people  come  together 
again  P — Yes. 

10.661.  Have  you  been  able  to  separate  those  who 
have  come  together  and  those  that  are  still  living 
apart  ? — Tes ;  out  of  the  52  cases  during  that  year 
34  maintenance  orders  were  made  out,  and  only  five  of 
those  have  come  back,  as  far  as  I  can  trace  them ;  and 
I  got  the  pohce  to  help  me  trace  them. 

10.662.  All  but  the  five  are  still  living  apart  ? — 
Tes,  we  believe  so. 

10.663.  Are  those  orders  for  separation  or  main- 
tenance ? — Almost  entirely  orders  for  maintenance. 
Since  Dodd  v.  Dodd  we  have  hardly  made  any  separation 
orders. 

10.664.  Then  you  think  the  maintenance  orders 
have  the  effect  practically  of  separation  ? — Tes,  the 
parties  are  separated  before  they  can  come  to  us. 
They  must  be  living  apart  before  they  can  institute 
the  proceedings,  and  it  means  that  they  are  not  living 
together. 

10.665.  There  is  nothing  in  the  order  to  prevent 
their  doing  so  ? — No. 

10.666.  But  in  fact  they  do  not  ? — No ;  in  this  large 
proportion. 

10.667.  Do  you  find  the  results  are  disastrous,  or 
not  ? — ^It  is  a  very  difficult  question  to  give  any  accurate 
particulars  on.  I  have  asked  the  police  and  some 
honorary  lady  missionaries  and  others  what  their  view 
is.  They  say  that  the  separated  wife  is,  in  their 
opinion,  in  much  the  same  position  as  a  young  widow — 
a  woman  who  is  deserted  is  in  danger ;  there  is  the 
difficulty  of  means.  She  is  there,  perhaps,  with  children 
and  a  limited  income — lO.s.  a  week,  with  a  home  to 
keep  up  ;  and  vei-y  often  she  takes  a  lodger,  and  then 
there  is  trouble. 

10.668.  And  with  regard  to  the  other  side  of  the 
case — the  man  ? — That  I  have  not  much  experience  of 
unless  there  has  been  unfaithfulness  before  when  they 
have  continued  living  in  adultery.  I  have  known  one 
or  two  cases. 

10.669.  "With  regard  to  the  revocation  orders  ;  you 
have  not  had  many  ? — We  have  had  very  tew.  With 
regard  to  enforcing  orders  I  should  like  to  say  a  word 
that  is  not  on  the  proof.  In  the  year  1009  in  my 
court  we  made  15  committal  orders  for  nonpaj^ment. 
Three  of  those  paid  at  once.  In  12  cases,  but  only 
nine  individuals  (that  is  to  say,  three  individuals  twice) 
they  went  to  gaol,  and  one  of  those  paid  in  gaol. 
To  show  the  difficulty  of  drawing  conclusions  from  the 
figures,  I  mention  one  case  in  which  a  man  was  in 
n-aol  and  the  money  was  paid  by  the  woman  with  whom 
he  was  living  in  adultery  when  apprehended.  Since 
he  came  out  he  has  gone  back  to  and  is  cohabiting 
with  his  wife,  although  the  other  woman  paid  the 
anoney. 

10.670.  Tou  do  not  issue  free  summonses  readily; 
you  think  paying  the  fee  is  a  test  of  genuineness  ?— 
Tes,  I  am  strongly  of  that  opinion. 

10.671.  Then  as  to  publication  of  reports.  Have 
your  committee  come  to  any  definite  conclusion  P — We 
are  all  against  pubKshing  reports — except  the  names 
of  the  parties  and  the  result — in  the  public  interest. 


10,672.  Just  tell  us  the  grounds  that  were  urged 
f  ( ir  taking  that  view  ? — Principally  what  we  see  in  the 
papers,  and  on  the  placards  of  the  contents  of  the 
papers  ;  we  think  it  is  used  for  pnirient  reasons  and 
to  induce  people  to  read  this  wretched  evidence,  and 
that  it  does  a  great  deal  of  harm. 

Ml. 67:').  Do  you  believe  in  Liverpool  that  publica- 
ti(jn  really  acts  as  a  deteiTent  against  misconduct  F — 
I  think  not  very  much. 

10.674.  You  think  the  pul^lication  of  names  locally 
might  assist  in  that  direction  P — Yes,  I  think  that 
would  do  almost  as  much  as  the  whole  of  the  evidence 
being  published. 

10.675.  However,  when  they  are  tried  in  London, 
you  say  very  little  is  heard  locally  unless  the  parties 
are  well  known  P — A  short  paragraph  is  generally 
telegraphed  down,  but  only  a  few  Hues. 

10,l!7().  And  you  suggest  also  the  same  rule  apply- 
ing to  affiliation  cases  p — That  I  have  seen  a  good  deal 
of  the  evil  of  in  my  own  coiirt. 

10,677.  In  what  way? — In  publishing  the  reports 
of  affiliation  cases  ;  some  papers  very  much  more  than 
others — foolish  reports  which  do  a  good  deal  of  harm. 
They  are  all  read  by  young  people  and  others. 

1(.»,678.  With  regai'd  to  the  qviestion  of  amendment 
in  the  law ;  you  have  only  dealt  Tvith  some  minor 
matters.  One  we  have  already  had  over  and  over 
again — a  month  before  proceedings  under  the  Act  of 
1896  is  too  long  P — Yes,  that  is  founded  on  the 
Bastardy  Act  of  1845,  and  the  same  term  applies  there. 
I  feel  sin-e  it  is  too  long. 

10.679.  Both  in  that  and  the  other  P — Yes;  the 
reason  I  have  given  is,  that  if  the  man  can  afford  it  he 
should  pay  at  once,  because  the  woman  and  the  child 
want  the  maintenance  day  by  day  and  week  by  week  ; 
and  if  he  is  a  poor  man  it  is  much  better  for  him  to 
pay  the  sum  weekly  than  have  a  large  sum  to  pay  a 
little  later. 

10.680.  I  do  not  find  anything  in  youi-  proof  as  to 
the  grounds  of  divorce  being  amended  ;  I  do  not  know 
whether  you  have  gone  into  that  P — I  cannot  speak  for 
my  committee  on  that. 

10.681.  Did  not  they  consider  it  P— They  thought 
it  was  not  their  business  to  consider  it. 

10.682.  But  if  you  have  considered  it  yourself  you 
may  as  well  give  us  your  views  P — I  am  old  fashioned 
enough  to  wish  not  to  extend  the  grounds  of  divorce 
very  far.  I  should,  I  think,  like  to  see  cases  of  per- 
manent incurable  lunacy  dealt  with,  but  I  think  hardly 
anything  more. 

10.683.  The  other  two  that  have  been  principally 
put  forward  are  long  sentences  for  crime  and  lengthy 
wilful  desertion  P — As  to  long  sentences  for  crime,  I 
think  people  many  for  better  or  for  woi'se ;  and 
therefore,  unless  it  was  a  sentence  for  life — and  even 
then,  I  am  doubtful,  I  should  not  i-ecommend  it. 

10.684.  And  the  other  point.  Is  Liverpool  a  part 
from  which  people  are  apt  to  do  what  we  have  heard 
of — disappear  to  America  and  the  colonies  P — There 
are  a  great  many  cases  in  Birkenhead  and  Wallasey, 
and  the  Winul  district,  where  the  husband  goes  to 
Ajneriea. 

10.685.  Have  they  been  tracea,ble  P — We  have 
known  they  have  gone.  I  have  known  it  through 
members  of  my  family  district  visiting,  and  the  police 
court. 

10.686.  Is  it  a  matter  of  common  occuiTence  ? — 
Rather  common. 

1 0.687.  What  is  your  view  with  regard  to  desertion 
in  such  cases  ? — I  should  hesitate  to  give  divorce  for 
that  alone.  Might  I  mention  one  other  matter  on  the 
evidence  given  since.  As  a  magistrate's  clerk,  I  do  not 
think  lay  magistrates  and  their  clerk  would  be  an 
advisable  tribunal  for  hearing  divorce  cases.  I  think 
my  colleague,  Mr.  Saunders,  from  Liverpool,  thought 
they  would,  but  I  think  they  are  better  done  by  a 
county  court  judge  or  a  High  Court  judge. 

10.688.  You  do  not  agree  that  the  lay  magistrates 
would  be  a  better  tribunal  than  anybody  else  P — Not 
for  divorce,  I  think  they  are  for  separation  orders 
probably, 
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10.689.  Why  would  you  distinguish? — I  think  a 
divorce  (a  permanent  separation)  is  more  serious,  and 
more  serious  in  its  efBect  on  the  children. 

10.690.  And  you  think  the  other  cases  can  be  dealt 
■with  more  roughly  and  more  readily  ? — And  not  only 
that,  but  better.  We  have  means  of  getting  know- 
ledge of  the  circumstances  and  seeing  the  parties 
again  ;  many  people  come  I  have  seen  before,  and  the 
police- coui-t  missionaries  know  them,  and  we  can 
exercise  a  lot  of  private  influence.  They  have  very 
often  been  up  for  assaults  or  drunkenness  before  the 
separation. 

10.691.  {Judge  Tindal  Athimon.)  You  suggest  there 
should  be  no  jury  in  divorce  cases.  I  suppose  you 
would  allow  the  judge  to  order  that  a  jury  be  summoned 
if  in  a  particular  case  he  thought  it  necessai-y  ? — I 
should  think  it  would  be  reasonable  certainly.  We 
want  to  save  expense  more  than  anything  in  these 
county  court  proceedings. 

10.692.  There  are  some  cases  in  a  county  court  in 
which  a  jury  may  be  necessary  owing  to  conflict  of 
evidence  ? — They  are  helpful. 

10.693.  Is  not  there  another  point  strongly  in 
favour  of  the  county  court  jurisdiction,  that  the  judge 
would  be  readily  accessible  in  cases  where  the  custody 
of,  and  access  to,  the  children  have  to  be  dealt  with  ? 
— Tes. 

10.694.  Does  not  that  often  arise  when  perhaps 
children  are  subject  to  the  control  and  influence  of  the 
father  where  those  children  should  be  removed  as 
quickly  as  possible  ? — Of  course  a  county  coui't  is  very 
much  more  accessible  than  any  High  Court  judge  can 
be  in  the  provinces  ;  the  courts  are  held  oftener. 

10.695.  In  cases  where  the  income  exceeds  2501. 
per  annum  you  think  the  party  might  go  to  the 
assizes  ? — Tes. 

10.696.  Do  you  mean  that  there  should  be  concurrent 
jurisdiction  between  the  county  court  judge  and  the 
assizes  in  those  cases,  or  would  you  excliide  the  county 
court  P — Oui-  committee  thought  the  county  court 
jurisdiction  should  be  limited  to  2502. ;  above  that 
there  should  be  concurrent  jurisdiction  between  the 
assizes  and  the  London  court. 

10.697.  You  would  give  the  county  coui-t  juris- 
diction up  to  2,501.  ? — Well,  200/.  was  the  actual  figure 
that  our  committee  thought  sufficient. 

10.698.  Do  not  you  think  that  is  rather  small  ? — No, 
I  think  a  man  who  has  200/.  a  year  or  a  wife  who  has 
an  income  of  50/.  a  year  and  1001.  of  her  own  property 
could  stand  the  cost  of  a  case  at  the  assizes  in  her  own 
county. 

10,698a.  Suppose  they  had  come  to  London  in  a 
defended  case,  the  least  they  would  do  it  for  would  be 
100/.,  and  in  many  cases  it  would  be  a  great  deal  more  ? 
— The  assizes  are  less  than  London. 

10.699.  But  there  is  this  matter  connected  with  the 
assizes  that  strikes  me  as  a  difficulty.  You  can  never 
ascertain  in  the  assizes  when  your  case  will  be  reached  ? 
— No,  not  to  two  or  three  days. 

10.700.  Owing  to  the  impossibility  of  knowing  how 
long  a  case — particularly  a  criminal  case — will  last  ? — 
But  one  can  genei-ally  tell  within  two  or  three  days ; 
and  the  distance  from  that  to  the  home  of  the  parties 
is  not  as  great  as  coming  to  London,  at  any  rate  from 
the  north  of  England. 

10.701.  Take  the  northern  part  of  Yorkshire.  If 
they  had  to  wait  two  or  three  days  in  Leeds  would  it 
not  be  prohibitive  ? — It  would  be  large,  but  not  so 
large  as  coming  to  London. 

10.702.  Now,  you  think  the  proceedings  could  be 
done  in  the  district  registry.  In  Liverpool  and 
Manchester  you  have  the  district  registry  at  hand,  and 
a  very  efficient  registry  it  is  P — Yes. 

10.703.  But  have  you  considered  the  large  agri- 
cultural county  court  districts  where  there  would  only 
be  one  district  registry  in  the  whole  district  as  there  is 
in  mine.  Would  not  that  make  a  difficulty  in  requiring 
that  they  all  should  be  dealt  with  in  the  district  registry  ? 
— Not  requiring  that  they  all  should  be ;  there  is  still 
the  option  of  applying  in  London  ;  but  we  only  propose 
to  increase  ths  facilities  with  a  view  to  decreasing  the 
cost, 


10.704.  But  take  Northumberland,  there  might  be 
only  one  .P— Well,  the  possibility  of  going  to  Newcastle 
assizes  would  be  a  Kttle  chance  of  saving  money  as 
against  the  present  state  of  the  Jaw. 

10.705.  Yes ;  but  the  question  is  whether  it  would 
not  still  be  prohibitive  if  you  take  them  to  the  assizes  ? 
— It  might  be  advisable  to  allow  a  larger  sum  than 
200/.,  but  our  committee  did  not  wish  to  extend  this 
very  far. 

10.706.  Supposing  the  condition  attached  to  that 
that  over  250/.  the  parties  should  be  at  liberty  to  briag 
the  case  in  the  county  court  by  leave  of  the  High  Oom-t 
judge  in  London  P — I  have  not  considered  that ;  but 
individually  I  do  not  want  to  give  the  increased 
facilities  very  far ;  but  if  that  was  the  High  Oomt 
judge's  view  I  should  accept  his  opinion.  If  the  judge 
of  the  High  Court  said  they  might  be  tried  in  the 
coimty  I  do  not  think  we  should  disagree. 

10.707.  (Sir  George  White.)  You  said  there  would 
be,  in  your  judgment,  far  more  cases  of  inquiry  if  it 
were  not  'known  beforehand  that  the  cost  would  be 
prohibitive.  Is  that  ignorance  an  advantage  or  other- 
wise, in  your  judgment  P — They  want  a  divorce — many 
of  them,  and  they  know  they  cannot  get  it ;  and  I 
think,  on  the  whole,  they  would  be  better  to  have  the 
rights  that  their  richer  fellow  citizens  have. 

10.708.  Notwithstanding  your  general  desire  not  to 
increase  facilities,  you  would  advocate  that? — Yes; 
they  are  citizens  of  the  same  country,  and  should  have 
equal  treatment. 

10.709.  Then  you  implied  that  no  term  of  penal 
servitude  would,  in  your  view,  justify  a  divorce;  not 
even  penal  servitude  for  life.  Is  that  so  ? — I  excepted 
penal  servitude  for  hfe. 

10.710.  But  five  to  ten  years  ?— Then  I  think  the 
wife  or  the  husband  should  wait,  and  try  and  help  the 
partner,  when  he  or  she  comes  out  of  gaol. 

10.711.  Then,  you  said,  a  man  who  had  200/.  a  year 
could  stand  the  cost  of  the  High  Court.  Evidence 
has  been  given  that  that  may  reach  80/.  or  100/.  Is 
not  that  a  very  heavy  sum  for  a  man  with  200/.  a  year 
and  liabilities  upon  him  to  find  ? — I  think,  with  a  little 
saving  or  economy,  they  could  find  70/.  or  80Z.  Most 
men  have  friends  that  they  do  not  know  of  till  they 
look  for  them. 

10.712.  {Mr.  Spender.)  When  you  say  your  court,  do 
you  mean  the  Wirral  Division  of  Cheshire  ? — Yes,  the 
Birkenhead  side  of  the  river. 

10.713.  We  have  had  a  good  deal  of  evidence  from 
other  witnesses  suggesting  that  after  separation  orders 
have  been  taken  out,  the  pressure  of  economic  reasons 
brings  the  parties  together  again — sometimes  re- 
luctantly, but  in  many  cases  effectively.  You  say  only 
5  out  of  your  34  cases  that  you  can  trace  have  been 
brought  together  again  ? — That  is  so  ;  but  where  there 
was  no  appearance  on  the  summons  in  9  out  of  the  52, 1 
have  no  doubt  that  means  they  have  gone  together 
after  the  information  was  laid. 

10.714.  Then  you  would  add  another  9?— Out  of 
the  62.  There  was  no  appearance  on  the  hearing  of  the 
summons. 

10.715.  Then  that  somewhat  brings  up  the  average  ? 
—Yes. 

10.716.  Would  you  say  that  your  district  is  typical 
of  urban  districts  of  Liverpool,  say,  or  are  your  con- 
ditions less P — No,  we   are  typical,  I  think.     We 

have  a  dock  population,  and  a  large  residential  popula- 
tion, and  some  rural  population  as  well.  We  have  all 
classes  pretty  much. 

10.717.  You  seem  to  have  a  large  number  of  people 
living  apart.  You  say  one  person  in  every  1,25(»  ?— It 
is  a  very  large  average.  It  was  very  surprising  when 
one  saw  how  the  figures  worked  out. 

10.718.  (Chairman.)  You  have  not  got  the  Liver- 
pool figures  with  you? — No,  my  Lord;  we  knew 
Mr.  Sanders,  the  magistrates'  clerk,  had  given  evidence; 
he  is  on  our  committee,  and  we  saw  each  other's 
proofs. 

(Chairman.)  Let  me  thank  you  on  behalf  of  the 
Commissioners  for  your  evidence.     It  is  very  useful. 
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Mr.  Philip  Baker  called  and  examined. 


10.719.  {Chairman.)  Ton  are  a  solicitor  practising 
in  Birmingham  ? — Yes. 

10.720.  Ton  are  a  member  of  the  committee  of  the 
Birmiagham  Law  Society  ? — Yes. 

10.721.  The  matter  of  your  evidence  has  been  con- 
sidered by  the  committee,  and  it  has  been  approved  by 
the  committee  ? — ^It  has  been  approved  fii-st  by  a  sub- 
committee and  afterwards  gone  through  and  pared 
down  once  more,  and  the  proof  you  have  before  you  is 
approved  by  the  general  committee. 

10.722.  I  should  like  to  add  your  own  personal 
experience,  because  you  say  your  notes  "  are  based  on 
"  many  years  of  intimate  experience  in  the  actual 
"  working  of  the  Acte  giving  power  to  justices  to  make 
"  judicial  separation  and  maintenance  orders,  and  also 
"  on  a  knowledge  of  divorce  practice."  That  is  your 
own  personal  practice  ? — That  is  so. 

10,723.  And  youi-  firm's  books. show  that  in  sis 
recent  consecutive  months  you  acted  in  105  matrimonial 
causes  ? — That  is  so. 

10,721.  And  you  also  settled  many  others  without 
recourse  to  legal  proceedings  ? — That  is  so. 

10.725.  Do  those  105  matrimonial  causes  mean 
partly  in  the  Divorce  Court  and  partly  in  the  magis- 
trates' courts? — Yes,  my  Lord;  chiefly  magisterial, 
of  course. 

10.726.  First  of  all,  with  regard  to  the  conferring 
of  jtu-isdiction  on  the  locality.  What  have  you  to  say 
about  that? — ^I  agree  with  the  report  that  you  have 
before  you,  my  Lord,  that  "the  institvition  of  a  local 
"  divorce  court  attached  to  populous  areas  is  desirable. 
"  Its  object  should  be  to  give  relief  in  approved  cases 
"  at  a  cost  which  will  not  make  it  impossible,  or  unduly 
"  difficult,  for  persons  of  small  means  to  obtain 
"  a  dissolution  of  marriage,  and  an  adjustment  of 
"  domestic  difficulties." 

10.727.  Does  your  experience  lead  you  to  know  one 
way  or  the  other  whether  there  are  cases  to  any  extent 
where  other  people  are  desirous  of  getting  some  relief 
and  cannot  get  it  ? — My  experience  shows  me  that 
there  are  a  great  many  cases  of  respectable  people  who 
would  be  glad  of  the  relief  of  a  dissolution  of  maniage, 
if  I  might  respectfully  say  so,  in  my  opinion,  and  who 
should  have  it,  but  are  unable  to  obtain  it  because  the 
cost  is  too  great. 

10.728.  You  go  on  to  say  the  cost  would  be  about 
501  in  undefended  cases ;  that  the  in  forma  pawperis 
procedure  is  not  sufficient  ?— No,  my  Lord.  We  have 
only  had  two  cases  m.  20  years  of  in  forma  paupens. 
And  one  case  was  a  case  which  was  following  crimmal 
proceedings,  and  the  expense  had  to  be  borne  by 
charitable  people,  who  were  sori-y  for  this  woman  and 
enabled  her  to  get  relief.  t         ,     a 

10  729  If  solicitors  are  employed  they  only  get  ofl: 
the  court  fees?— Yes,  my  Lord.  In  that  case  the 
actual  cost  in  one  way  and  the  other  of  obtammg  a 
divorce  absolutely  in  forma,  pauperis  a.mou-D.tei  to  about 
<20i 

10,730.  Do  you  mean  that  allowed  anything  for  the 
solicitor  f — I  should  say  disbursments. 

10  731.  Actual  out-of-pocket  ?— Yes,  my  Lord. 

10  732.  Has  that  fact  of  the  present  difficultiesled 
yom-  committee  to  any  conclusion  as  to  the  establish- 
ment of  a  local  court  ?— It  has,  my  Lord  ^     ^     , , 

10  733  What  is  that  ?— That  a  local  court  should 
be  established,  attached  to  the  county  court,  and  m 
default  of  that  to  be  attached  to  the  assize  court 
and  in  default  of  that  that  it  should  be  a  cu-cuxt 
judge  travelling  from  court  to  court  from  the  Divorce 

Division.  ,     r.    i.  a-x,^ 

10  734  You  put  the  county  court  trst  as  tne 
easiest?— On  the  ground  of  expense  entirely,  my  Lord 

10  735  Your  note  here  is  that  the  present  local 
machinery  of  that  court  pomts  to  its  being  capable 
of  the  necessary  adaptation  ? — Yes.  , ,    ,   • 

10,786.  Is  that  what  you  mean  ?— Yes,  that  is  my 
society's  recommendation. 

10  737.  The  officials  knowing  the  distiict  and  so  on. 
Do  Tou  gather  from  your  experiences  that  people  who 
would  not  personally  be  able  to  go  to  the  High  Ooi^ 
because  of  costs  would  resent  having  to  go  to  the 
county  court  ?— No,  they  would  not  resent  it,  my  Lord. 


10.738.  You  think  they  would  accept  it  readily  if 
it  were  approved  ? — Yes. 

10.739.  Then  this  point  of  control  of  the  Principal 
Registry  so  that  the  procedure  should  be  regular?- — 
That  is  a  point  on  which  one  feels  rather  .strongly,  my 
Lord.  You  are  giving  power  that  not  only  affects  the 
person,  but  which  may  affect  several  other  persons, 
sometimes  several  other  families,  into  the  hands  of  a 
somewhat  irresponsible  class,  and  my  committee  feel — 
and  I  feel — very  strongly,  my  Lord,  that  some  initial 
— shall  I  say  censorship — should  be  obsei'ved  before  the 
proceedings  be  allowed  to  go  on.  In  the  High  Court 
of  Justice  one  has  summonses  for  direction,  and  that 
has  a  similar  sort  of  effect,  that  vexatious  or  improper 
proceedings  should  not  be  launched  against  a  person 
without  some  proper  censorship. 

10.740.  But  I  gather  you  mean,  assuming  the 
county  court  were  given  jurisdiction,  the  papers  should 
be  looked  through  by  an  officer  of  the  Central  Registz-y 
in  London  to  see  everything  is  in  order? — Either  in 
London  or  that  the  local  registrar  before  permitting 
the  proceedings  to  progress  go  through  the  papers  and 
see  if  there  is  a,  prima  facie  case  to  proceed  upon. 

10.741.  A  proper  check  to  see  that  the  process  is 
not  being  abused  ? — That  is  so. 

10.742.  Then  you  propose  that  right  of  audience 
should  be  granted  to  counsel,  solicitors,  and  the  parties 
of  coui'se  ? — That  is  assuming  that  the  county  court 
had  jurisdiction  to  deal  with  divorce  matters. 

10.743.  With  regard  to  damages.  Is  it  the  view  of 
your  committee  that  any  damages  should  be  recoverable, 
and,  if  so,  if  it  should  be  limited  ? — In  the  view  of  my 
sub-committee  lOOZ.  was  fixed  as  a  maximum.  Before 
the  general  committee  the  recommendation  was  that 
"there  should  be  no  limit  to  the  amount  of  damages 
"  recoverable  from  a  co-respondent  in  the  county 
"  court."  I  differ  from  the  recommendation  of  the 
general  committee.  I  agree  with  the  previous  witness 
that  if  the  county  court,  or  if  a  cheaper  jurisdiction  is 
to  be  given  to  these  people,  the  question  of  damages 
should  not  enter  into  their  consideration.  The  question 
of  relief  is  what  they  really  seek. 

10.744.  You  would  abolish  the  right  to  claim 
damages  altogether? — I  should  either  abolish  it  alto- 
gether or  restrict  it  to  lOOi!. 

10.745.  With  regard  to  hmiting  the  right  to  go  to 
the  Court  of  Appeal  where  the  petitioner  has  assets 
not  exceediQg  250Z.  and  joint  income  not  exceeding 
160L  We  have  heard  it  suggested  that  joint  income 
presents  a  difficulty,  as  the  wife  may  not  know  what 
the  husband's  income  is.  Have  you  considered  that 
point  ? — I  think  there  should  be  a  hmit,  my  Lord,  and 
I  think  the  51.  a  week  limit  for  the  petitioner,  if  he  be 
the  husband,  would  be  a  satisfactory  one. 

10.746.  You  have  here  the  "assets  "  of  the  petitioner. 
Does  that  mean  the  income  ? — That  is  the  recom- 
mendation of  my  committee.  I  go  further  than  that 
personally. 

10.747.  Your  committee  recommend  the  assets 
should  not  exceed  250Z.  and  the  joint  income  160Z.  ? — I 
suggest  51.  a  week  should  be  the  income  of  the  peti- 
tioner, provided  he  be  the  husband.  With  regard  to 
the  wife,  if  she  had  separate  estate  up  to  5001.  that  she 
should  avail  herself  of  the  county  court  relief,  but  not 
beyond.  With  regard  to  the  joint  income,  I  do  not  deal 
with  that  point,  my  Lord. 

10.748.  We  are  told  that  might  lead  to  a  difficulty? 
— Yes,  I  am  afraid  it  would. 

10.749.  Cases,  you  think,  might  be  taken  either  by  a 
judge  and  jury  or  without  a  jury  ? — By  a  judge  and 
jury;  allow  it  to  be  optional,  my  Lord.  Give  the 
option  to  either  party  to  elect. 

10.750.  And  that  there  should  be  power  to  remit  to 
the  High  Court  ? — Yes,  I  strongly  recommend  that. 

10.751.  Youi-  suggestion  as  to  the  venue  is  the  dis- 
trict where  the  petitioner  or.  the  respondent  has  n. 
settled  place  of  abode  ? — I  can  conceive  of  a  case  where 
it  might  be  very  convenient  in  certain  cases  to  allow 
the  venue  to  be  where  the  misconduct — aU  or  part  of  it 
— may  have  arisen.  If  you  remember,  in  one  of  the 
MaiTied  Woman's  Acts — magisterial  Acts — it  gives 
that  power  of   jm-isdiqtion  where  all   or   part    of   the 
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matters  complained  of  may  have  arisen ;  and  I  can  con- 
ceive some  cases  where  it  might  be  very  convenient, 
especially  on  the  ground  of  expense.  Supposing  the 
misconduct  happened  in  London,  and  there  are  a  num- 
ber of  witnesses  living  in  London  to  prove  it,  it  might 
be  convenient  even  if  the  parties  lived  away  from 
London  that  the  proceedings  might  be  taken  in 
London, 

10,752.  Well  I  do  not  think  we  need  ti-ouble  much 
about  this.  If  the  jurisdiction  is  to  be  conferred  the 
machinery  would  require  a  good  deal  of  consideration. 
"  Appeal  from  any  decision  to  be  to  the  Divorce  Divi- 
"  sion  of  the  High  Court.  In  every  case  the  King's 
"  Proctor  should  be  communicated  with,  and  enquiries 
"  should  be  made  by  him  in  accordance  with  the 
"  present  practice  "  ? — "With  regard  to  appeal,  might 
I  say,  assuming  the  county  court  registry  had  juris- 
diction the  interlocutory  matters  should  be  to  the  judge 
and  any  appeal  from  the  judge  to  the  Divorce  Division 
of  the  High  Coiu-t.  Sometimes  the  appeals  in  inter- 
locutory matters  are  very  small  and  there  would  be  no 
need  to  go  to  London. 

10.753.  Then  with  regard  to  separation  orders. 
You  state  in  your  proof  in  a  large  proportion  of  the 
cases  the  parties  would  become  reconciled  within  the 
three  months  ? — That  is  so. 

10.754.  Have  you  the  statistics  of  your  district  with 
you  ? — I  have  not. 

(Mr.  Brierley.)  We  have  had  both  the  stipendiary 
magistrate  and  the  clerk  of  the  justices  from  this 
district. 

(Chairman.)  Tes. 

10.755.  Do  you  find  according  to  your  experience 
that  separation  orders  lead  to  adultery  ? — Not  to  open 
adultery,  my  Lord.  I  do  not  know  anything  about 
private  adultery,  but  it  does  not  lead  to  open  adultery. 
It  does  not  lead  to  the  parties  going  and  living  in  open 
adultery  with  another  man  or  another  woman  in  the 
majority  of  cases. 

10.766.  Tou  draw  a  distinction  between  that  and 
cases  where  it  may  lead  to  hidden  or  concealed 
adultery  ? — It  may  be.  A  woman  values  a  weekly 
allowance  very  much  and  that  deters  her  if  notliing 
else  from  doing  anything  of  an  open  character. 

10.767.  Tou  find  that  the  parties  do  not  often  seek 
relief  until  their  relationship  has  been  very  severely 
strained  ? — In  the  majority  of  cases  that  is  so.  There 
is  great  temerity  in  coming  into  open  court  at  all 
and  ventilating  their  matrimonial  diffierences. 

10.768.  Tou  state  brutality  often  leads  to  separations, 
but  excessive  drink  alone  does  not  very  often  bring 
about  a  separation  as  long  as  he  provides  a  proper 
home  ?— That  is  what  one  notices  repeatedly. 

10.759.  Have  you  foimd  the  present  system  of 
enforcing  orders  by  imprisonment  works  well? — Ex- 
tremely well,  my  Lord. 

10.760.  Tou  make  some  point  about  the  magistrate 
having  an  option  P — Tes,  my  Lord ;  sometimes  when  a 
man  is  in  default  thi-ough  stress  of  circumstances  the 
wife  has  power,  as  I  understand  the  law,  if  she  is  a 
vindictive  woman,  to  press  that  the  husband  be  sent  to 
prison,  and  I  believe  that  the  magistrates  have  no 
discretion  but  to  send  the  man  to  prison  in  default  of 
payment.  I  am  suggesting  that  the  magistrates,  when 
they  are  satisfied  beyond  all  doubt  that  the  man  is 
doing  his  best,  should  have  such  power. 

10.761.  Then  there  was  one  pointabout  the  custody  of 
the  children,  on  which  you  suggest  an  amendment; 
that  the  magistrate  should  have  power  to  enforce  the 
order  as  to  custody  if  either  party  disregards  it.  That 
does  not  exist  at  present,  does  it .' — There  is  no  power 
to  enforce. 

(Mr.  Brierley.)  I  did  ask  a  witness  that  a  diiy  or 
two  ago,  but  they  have  no  power. 

(The  Witness.)  The  magistrates  have  power  to 
make  an  order  that  the  wife  in  most  cases  shall  have 
the  custody  of  the  children,  and  perhaps,  when  they 
go  out  of  court,  the  husband  says,  "I  shall  not  allow 
"  the  wife  to  have  the  children :  I  am  fond  of  them  ;  " 
and  he  wiU  pay  her  the  full  amount  of  the  order  and 
keep  the  children;  and  the  wife  wants  the  magistrates' 
order  cai-ried  out  about  it,  and  the  magistrates  are 
powerless  to  enforce  their  own  orders. 


10,762.  (Chairman.)  And  you  think  where  thpv 
do  discharge  an  order  on  the  ground  of  the  wifpV 
adultery,  they  should  have  power  to  order  custody 
and  mamtenance  of  the  children  ? Tes. 


10,763  How  would  that  arise  on  the  discharge  of 
the  order  ?— When  the  magistrates  discharge  the  order 
on  account  of  the  wife's  misconduct  they  have  fulfiUed 
their  functions,  as  it  were,  and  they  cannot  follow  thp 
childi-en  or  the  paities  any  further.  The  dischai-ge  of 
the  order  ends  the  case,  as  far  as  the  magistrates  are 
concerned  I  am  suggesting  that  the  magistrates 
might  still,  under  this  Act,  have  the  power  to  deal 
with  the  custody  of  the  childi-en. 

10,764.  To  give  it  to  either  party.?— To  give  it  to 
either  party  or  to  a  relation-that  the  magistrates 
should  have  power  to  deal  with  the  children. 

10  765  And  you  suggest  a  summons  to  vary  should 
be  allowed  where  only  the  custody  of  tfee  children  is 
involved  .P— Tes,  my  Lord.  Sometimes  after  a  separa- 
tion order  is  granted  to  the  wife  giving  her  so  much  a 
week  she  may  develop  very  bad  habits  ;  the  husband 
might  find  she  had  become  of  intemperate  habits 
and  he  might  wish  the  custody  of  the  children  and  I 
suggest  he  might  take  out  a  summons  to  vary  the 
order,  merely  applying  for  the  custody  of  the  children 
Or,  on  the  other  hand,  after  the  order  is  made,  the 
husband  might  go  and  live  in  open  adulteiy  'with 
a  woman,  and  the  wife  might  say,  "  I  object  to  my 
"  children  hvmg  with  my  husband  under  those  oondi- 
"  tions ";  and  she  might  desire  to  have  them  placed 
m  other  custody.  I  have  had  it  arise  and  it  is  very 
difficult  to  deal  with.  "^ 

10.766.  Have  not  they  power  to  vary  the  order  for 
custody  now  ? — I  think  not,  my  Lord. 

10.767.  What  is  the  suggestion  you  make  about 
concuirent  jurisdiction  ?— I  suggest  that  the  police 
court,  for  the  present  at  any  rate,  continue  to  have  the 
powers  it  now  exercises.  Assuming  powers  were  given 
to  the  county  court  or  some  other  coart,  then  experience 
would  show  if  it  could  be  aU  dealt  with  by  one  court- 
but  at  present  I  suggest  that  the  poHce  court  is, 
generally  speaking,  doing  good  work. 

10,768.  Then,  with  regard  to  the  question  of 
reports.  What  is  youi-  committee's  view  about  that  ?— 
That  IS  a  very  vexed  question.  Nearly  every  member  of 
the  committee  had  a  different  view ;  but  this  is  the 
general  view : ' '  There  are  many  objections  to  cases  bebg 
"  heard  m  private.  Assuming  that  in  a  divorce  case 
'  misconduct  has  been  committed  by  one  or  other  of 
^'  the  parties,  the  chief  punishment  is  the  publicity. 
"  On  the  other  hand,  there  are  cases  with  unwhole- 
"  some  details  where  the  pubHc  (including  repoitera) 
'  might  well  be  excluded.  On  the  whole  one  favours 
'  allowing  a  judge  discretion  when  to  have  the  com-t 
■'  cleared  "  I  should  be  in  a  position  to  add  this,  my 
Lord :  "In  the  case  of  a  professional  or  pubhc  man 
^^  or  woman  or  a  sensitive  man  or  woman,  they  would 
•'^  undergo  almost  any  provocation  rather  than  run  the 
"  f^™*^®*  °*  *^e  Pi'ess  publication  of  their  domestic 
.<  r  1 J  ^'  '^'^^^  To^iesms  that  many  people  who 
•'^  should  avail  themselves  of  divorce  proceedings 
"  shrink  from  doing  so,  and  either  live  separated  for 
"  the  remainder  of  their  days  or  cohabit  under  most 
^'^  unsatisfactory  conditions.  There  is  no  doubt,  in  my 
"  opinion,  that  the  publication  of  divorce  proceedings 
"  materially  affects  the  number  of  divorce  suits.  The 
"  reading  of  details,  I  believe,  has  a  baneful  effect  upon 
"  persons  of  all  ages  ;  one  feels  that  the  constant  inter- 
"  minghng  with  persons  and  with  facts  of  an  immoral 
"  or  degrading  character  has  the  tendency  of  lowering 
^''  the  moral  standard.  Itis  often  called  being  '  worldly 
"  wise  ';  but  such  wisdom  is  not  necessaiy  in  the  ordi- 
"  nary  man  or  woman  is  most,  walks  of  life."  That 
was  the  view  that  one  of  the  members  of  the  committee 
expressed,  and  I  made  a  note  of  it  at  the  time. 

10.769.  Do  you  adopt  that .P— No;  I  adopt  the 
shorter  view  that  I  read  to  you,  my  Lord.  I  do  not  go 
as  far  as  that. 

10.770.  Only  one  other  matter.  Tour  society  have 
not  gone  into,  and  do  not  wish  to  offer  any  suggestion 
about,_amendments  of  the  law  on  the  question  of  causes, 
nor  wiU  they  make  any  suggestion  as  to  practice  or 
procedui-e,     Is  that  what  I  am  to  take  as  the  position 
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the  Law  Sooiety  of  Birmingham  adopt? — That  is  the 
view  the  Law  Society  of  Birmingham  adopt,  my  Lord. 
Personally,  I  should  recommend  divorce  to  be  available 
on  the  ground  of  insanity,  and  open  adultery,  and  deser- 
tion, in  such  cases  as  you  dealt  with  in  examining  the 
other  witnesses,  where  a  man  leaves  his  wife  and  perhaps 
goes  to  another  town  and  takes  no  steps  to  resume 
cohabitation  or  have  his  wife  to  live  with  him,  or  even 
quits  the  country — where  he  shows  fully  that  he  does 
not  intend  to  i-esume  cohabitation.  I  think  it  is  only 
fair  for  the  wife  to  take  that  as  a  sufficient  ground  for 
applying  for  a  dissolution  of  marriage. 

10.771.  I  rather  gather  the  Law  Society  do  not 
make  any  recommendation  about  it  ? — That  is  so.  The 
sub-committee  agreed  to  the  change  of  the  law  on  the 
ground  of  insanity  only,  but  the  general  committee 
gave  the  recommendation  that  you  find  in  my  proof. 

10.772.  Which? — They  have  no  suggestion  to  make. 
10,77o.  Does  that  mean  they  would  leave  the  law  as 

it  is,  or  that  they  do  not  wish  to  offer  any  suggestion  ? 
— They  do  not  wish  to  offer  any  suggestion. 

10.774.  {Mr.  Brierley.)  Just  one  question.  You  have 
mentioned  the  difficulty  that  sometimes  arises  in  practice 
of  enforcing  the  order  for  the  custody  of  the  children. 
Do  you  think  it  would  be  well  to  have  some  power  for 
imposing  a  penalty  in  cases  where  the  order  as  to  non- 
cohabitation  by  either  husband  or  wife  is  disobeyed  ? — 
A  penalty  ? 

10.775.  Yes  ? — Yes,  with  the  alternative. 

10.776.  At  present  if  the  husband  thi-usts  himseK 
upon  the  wife  after  an  order  for  non-cohabitation  is 
made  she  has  really  no  remedy  unless  he  creates  a 
distm-bance  outside  the  house  or  anything  of  that  kind. 
Is  not  that  so  ? — That  is  so.  There  is  a  suggestion 
that  one  could  make  for  what  it  is  worth,  and  it  would 
come  under  the  heading  of  "  Place  of  payment  under 
'■  judicial  sepai-ation  orders.  Women  often  complain 
"  that  they  suffer  considerable  annoyance  and  even 
"  acts  of  violence  by  their  husbands  attending  at  the 
"  wife's  abode  to  pay  the  weekly  sum  ordered.  The 
"  wives  often  request  that  these  payments  should  be 
"  made  into  court  as  are  debts  due  under  a  county  coui-t 
"  order.  Provision  should  be  made  for  this,  both  in 
"  the  police  court  and  the  county  court  for  these  pay- 
ments to  be  made  there."    And  I  draw  your  Lordship's 


attention  to  the  case  of  Hetherington  v.  Hetherington 
showing  what  often  happens  when  these  husbands 
go  presumably  to  pay  the  money,  and  perhaps  the  wife 
becomes  pregnant  as  the  result,  and  then  the  onus  is 
cast  on  the  wife  to  show  that  the  child  is  a  legitimate 
child,  which  is  very  often  a  very  difficult  matter.  That 
is  a  recommendation  which  to  a  certain  extent  deals 
with  it. 

10.777.  (Judge  Tui.dal  Atkinson.)  With  regard  to  the 
custody  of  the  childi-en  :  do  you  agree  with  the  last 
witness  that  in  the  event  of  the  county  coui'ts  having 
divorce  jurisdiction,  they  would  have  a  very  useful 
jui'isdiction  in  having  the  direction  of  the  custody  of 
the  children  ? — Yes,  certainly. 

10.778.  And  does  that  form  an  impoi-tant  con- 
sideration in  youi-  mind  in  transfeiTing  divorce  pro- 
ceedings to  the  county  court  ? — It  does. 

10.779.  Then  you  recommend  that  there  should  be 
a  power  in  the  county  court  to  remit  cases  to  the  High 
Court  ? — I  do. 

10.780.  Perhaps  the  High  Court  judges  would  not 
approve  that  the  county  court  shotdd  have  power  to 
remit  their  cases  to  the  High  Coui-t  ? — The  police 
court  now  has  power  to  remit  cases  to  the  High  Court, 
which  may  be  more  conveniently  dealt  with  in  the 
High  Court,  and  I  am  suggesting  that  the  county  court 
has  similar  powers  to  remit  to  the  High  Court  exactly 
as  the  police  court  has  now.  There  are  certain  cases 
where  intricate  marriage  settlements  involving  a  large 
smn  of  money  might  be  involved,  and  although  the 
means  of  the  parties  might  not  be  great  the  sum 
involved  in  these  settlements  might  be  considerable, 
and  the  judge  of  the  county  court  might  think  that 
that  would  be  a  case  that  should  be  dealt  with  in  the 
High  Court. 

10.781.  (Mrs.  Tennant.)  You  say  the  weekly  allow- 
ance to  the  separated  wife  deters  her  from  immorality  ? 
—Yes. 

10.782.  What  of  the  case  where  the  allowance  is 
not  paid  ?  She  has  not  that  deterrent,  and  those  are 
the  cases  in  which  she  is  most  liable  to  temptation,  I 
suppose  ? — Yes,  I  think  so. 

10.783.  You  agree  there  are  those  cases  ? — Yes. 
(Chairman.)  1  think  that  is  all.     Thank  you  very 

much  for  youi'  evidence. 


Adjourned  until  to-morrow  morning  at  10.30. 
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The  Hon.  Hbney  Goeell  Baenes  {Secretary). 


Mr.  Ohaeles  William  Panton  Baekbr  oaUed  and  examined 

10,784.  (Chairman.)  Are  you  a  solicitor  ? — Yes 


10.785.  You  have  acted  as  clerk  to  the  magistrates 
for  the  county  borough  of  Sunderland  since  1881  ? — 
Yes. 

10.786.  In  1901  the  population  of  Sunderland  was 
140,828  ?— Yes. 


10,787.  I  do  not  know  what  bearing  it  has,  but 
there  were  25,574  married  females,  according  to  the 
census,  and  24,734  married  males  ? — Yea. 

10,788  I  do  not  know  why  it  does  not  exactly  corre- 
spond?— Partly  because  there  is  a  larger  seafaring 
population,  but  over  and  above  the  sailors  there  is  an 
excess  of  married  females,  I  believe. 
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10.789.  Since  the  Summary  Jurisdiction  Act  of 
1895,  have  you  liad  applications  made  in  your  court, 
and  are  the  orders  set  out  in  the  table  in  your  proof  P 
—Yes. 

10.790.  These  tables  will  appear  on  the  notes,  so 
that  we  need  not  go  through  them  now  ? — The  table 
is  as  follows  : — 

Applications.     Orders. 


]89ti 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
190.5 
1906 
1907 
1908 
1909 


36 

16 

42 

37 

52 

28 

39 

29 

69 

46 

85 

63 

85 

54 

71 

52 

85 

64 

91 

67 

102 

67 

102 

74 

68 

49 

86 

36 

1012 


682 


10.791.  I  notice  those  orders  do  not  differentiate 
between  maintenance  orders  and  separation  orders 
unless  the  analysis  on  the  next  page  does  so  ? — They 
are  all  separation  and  maintenance. 

10.792.  Combined  ?— Yes. 

10.793.  You  have  not  the  orders  separate,  to  show 
which  are  for  maintenance  and  which  are  for  separa- 
tion ? — They  are  all  separation  and  maintenance,  every 
one.  There  has  been  no  order  made  for  maintenance 
without  separation. 

10.794.  Is  that  so  ?— That  is  so. 

10.795.  Have  they  not  adopted  a  different  practice 
since  the  decision  in  Dodd  v.  Dodd  ?  Do  not  the 
magistrates  in  Sunderland  only  order  maintenance  in 
cases  of  desertion  ? — The  order  runs  that  the  wife 
shall  be  at  liberty  to  live  separate  and  apart. 

10.796.  Is  that  so  in  all  cases  P — In  all  cases. 

10.797.  Why  do  they  not  simply  make  a  maintenance 
order  where  it  will  be  sufficient  P — Because  unless  the 
wife  were  willing  it  is  undesirable  for  the  husband  to 
return  against  the  wish  of  the  wife,  having  deserted  her. 

10.798.  At  any  rate  that  is  the  uniforhi  practice. 
Then  you  give  an  analysis  of  the  apphcations  P — Yes. 
The  following  is  an  analysis  of  the  applications  made 
dui'ing  the  year  1909  : — 
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40 
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No  order     - 
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No  answer  - 
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21 

Withdrawn 
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Not  served 

3 
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4 

Remaining  ad- 
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1 
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3 

journed. 

Bou.nd  over 

— 

1 

— 



1 

Orders 

19 

14 

2 

1 

36 

40 

40 

5 

1 

86 

10.799.  Then  you  say  it  will  be  seen  from  these 
figures  that  out  of  86  applications  only  36  orders  were 
made,     Is  that  so? — Yes. 

10.800.  That  is  in  the  year  1909.  Then  in- 25  cases 
the  application  was  abandoned  or  withdrawn,  in  four 
cases  the  summons  could  not  be  served,  and  three  cases 
still  stand  adjourned  P — One  has  since  been  reconciled. 

10.801.  The  magistrates  refused  to  make  an  order 
in  17  Ciises,  whilst  in  one  case  they  bound  the  husband 


over.  I  gather  from  your  proof  that  the  magistrates 
do  not  like  making  separation  orders  except  where  the 
wife's  safety  is  in  danger,  but  that  seems  not  to  be 
quite  consistent  with  what  you  have  told  us,  that  in 
desertion  cases  they  make  the  separation  order?— Or 
if  it  is  imreasonable  to  expect  them  to  continue  cohabit- 
ation with  their  husbands. 

10.802.  It  may  be  reasonable  provided  he  will  come 
back.  That  is  why  I  did  not  see  why  you  do  not  differ- 
entiate between  her  safety  and  where  she  simply  wants 
maintenance  ? — If  the  husband  has  deserted  the  wife, 
she  generally  establishes  some  business,  and  desires  to 
continue  in  it.  I  can  give  you  a  case  very  strongly  in 
point.  A  woman  came  to  me  a  few  months  ago  and 
told  me  her  husband  was  oomuig  back,  that  he  would 
put  her  in  the  family  way,  he  would  beat  her  and  starve 
her,  that  she  could  bear  the  beating  and  the  starving, 
but  she  could  not  bear  to  bring  another  baby  into  the 
world  to  be  beaten  and  starved.  Where  there  is  deser- 
tion such  as  that  the  magistrates  will  make  the  order. 
It  should  remain  with  the  wife  to  say  whether  or  not 
she  will  take  the  husband  back. 

10.803.  If  that  practice  is  followed  in  many  cases 
Mr.  Roberts's  inferences  would  not  be  correct.  Do  you 
know  whether  the  practice  in  other  districts  near  yours 
is  similar  P— I  do  not. 

10.804.  You  only  know  your  own.  Of  the  36  orders 
only  13  were  taken  up.  You  presume  in  the  23  cases 
remaining  the  wife  has  never  taken  up  her  copy  of  the 
order  and  may  have  resumed  cohabitation  ?  That  is  a 
mere  presumption.  Have  you  looked  into  the  cases 
personally,  or  had  it  done  for  you  to  see  what  has 
happened  ? — I  have  not,  but  my  experience  satisfies  me 
that  that  presumption  is  coiTect  because  if  she  wants 
the  maintenance  and  is  h-\dng  apart,  she  comes  for  the 
order  in  order  to  get  the  maintenance. 

10.805.  Do  you  make  the  maintenance  payable  to 
the  wife  or  to  an  officer  of  the  court  ? — To  the  wife. 

10.806.  You  pass  on  to  notice  the  applications  vmder 
the  Act  of  1902  ;  there  were  8  for  habitual  di-unkenness, 
and  in  6  cases  an  order  was  made  ? — Yes. 

10.807.  In  only  one  case  was  the  applicatien  made 
by  the  wife,  and  no  order  was  made :  they  are  mostly 
by  the  husband  against  the  wife.  On  the  whole  you 
think  the  Act  has  worked  satisfactorily  ? — Yes. 

10.808.  Then  you  proceed  to  make  a  conmient  on 
what  you  call  a  class  of  insolent  women.  WiU  you  teU 
us  the  point  you  make  there  P — I  cannot  suggest  any 
point  for  the  amendment  of  the  law.  The  fact  is  there, 
there  are  women  who  seek  protection.  It  does  sup- 
port the  suggestion  which  I  make  in  the  following 
paragraph. 

10.809.  Would  you  just  read  the  paragraph,  to  point 
it  out? — There,  however,  exists  a  class  of  insolent 
lazy  women  who  know  of  these  provisions,  and,  conscious 
of  the  protection  afforded  by  them,  defy  their  husbands, 
run  them  into  debt,  pawn  everything  avaiLable,  drink 
and  neglect  their  houses,  and  sometimes  wilfully  pro- 
voke their  husbands  to  strike  them  or  turn  them  out, 
and  then  apply  for  a  separation  order,  not  really  for 
their  own  protection,  or  with  any  real  determination  to 
live  apart,  but  to  establish  their  independence  and 
effect  their  husbands'  humiliation.  It  is  the  apphca- 
tions of  this  class  of  women  which  account  for  so  large 
a  proportion  of  dismissals  and  of  orders  not  taken  up. 
I  am  of  opinion  that  it  would  be  an  advantage  if  the 
justices  were  given  the  option,  in  cases  of  desertion, 
persistent  cruelty,  and  neglect  to  maintain,  of  com- 
mitting the  defaulting  husband  to  prison,  either  in 
addition  to  or  in  lieu  of  making  a  separation  order. 
These  women  hesitate  to  apply  for  the  punishment  of 
their  husbands.  This  class  of  women,  whilst  they 
hesitate  to  seek  to  have  their  husbands  punished,  will 
seek  to  have  a  separation  order  simply  for  the  pm-poses 
of  humiliation.  Often  a  retort  upon  the  husband  having 
cried  them  down,  as  they  caU  it  in  the  new,spaper  when 
he  advertises  that  he  will  not  be  responsible  for  her 
debts.  There  are  many  husbands  who  deserve  punish- 
ment, and  I  believe  in  the  great  majority  of  cases  in 
which  separation  orders  have  been  granted,  such  sepa- 
ration orders  should  not  be  made  until  the  husband  has 
been  punished  for  his  desertion,  his  persistent  cruelty 
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or  neglect,  and  if  the  magistrates  in  ii  hand  fide  case  of 
real  desertion  or  persisent  cruelty,  or  of  starving  them, 
or  neglecting  to  maintain,  had  the  power  to  give  the 
husband  six  months'  hard  labour,  the  women  would  not 
lightly  prosecute,  and  hu.sbands  would  fear  to  incur  the 
penalty,  and  having  once  inciu'red  it  in  many  cases  he 
woiild  reform. 

10.810.  Would  it  not  be  a  simpler  course,  if  the 
magistrates  thought  that  was  the  class  of  case,  to  dismiss 
the  summons  ? — They  do  dismiss  the  summons,  but  the 
punishment,  I  believe,  would  be  a  very  valuable  improve- 
ment, the  power  to  punish. 

10.811.  Tou  make  a  comment  upon  the  action  oi 
the  guardians.  What  is  the  point  there  y — Women 
who  have  been  deserted  or  whose  husbands  have  left 
them  chargeable  to  the  guardians,  apply  to  the  guar- 
dians for  relief.  The  relieving  officers,  in  their  anxiety 
to  reduce  relief,  refuse  to  give  them  relief,  and  send 
them  to  us  to  get  a  separation  order  and  a  maintenance 
order.  The  result  is  that  many  men  who  are  really 
liable  to  be  punished  imder  the  Vagrant  Act  escape 
that  punishment,  and  the  wife  simply  gets  the  civil 
order  instead  of  the  man  undergoing  the  criminal 
punishment  he  ought  to. 

10.812.  Tour  note  is  that  the  most  worthless 
class  of  husband  thiis  escapes  punishment  for  a 
criminal  offence  which  he  richly  merits.  That  is 
your  remedy  ? — My  remedy  is  to  introduce  into  the 
Summary  Jui-isdiction  Act  a  clause  empowering  the 
magistrates  in  all  cases  where  they  find  there  has  been 
desertion,  cruelty,  and  neglect  to  maintain,  if  they 
think  fit,  to  send  the  husband  to  prison  for  such 
desertion,  neglect,  or  cruelty,  instead  of  or  in  addition 
to  making  an  order  for  separation  and  maintenance. 

10.813.  Tou  go  on  to  say  you  have  had  several 
oases  of  women  resuming  cohabitation  and  coming 
back  two  or  three  times.  Does  that  lead  you  to 
suggest  any  remedy  for  that  ? — No,  that  rests  with  the 
woman  herseM.  It  is  almost  impossible  to  protect 
her  from  herself. 

10.814.  Very  few  orders  have  been  set  aside,  and 
none  in  1909,  on  the  ground  of  adultery  of  the  wife. 
Tou  proceed  to  suggest  that  the  magistrates  should 
have  some  further  jurisdiction  in  divorce  cases  ? — Tes. 

10.81.5.  What  is  the  suggestion  yoir  make  ? — I 
think  that  if  the  magistrates  have  to  continue  to 
exercise  that  jurisdiction  in  separation,  they  should 
also,  subject  to  certain  limitations  and  restrictions, 
have  jurisdiction  in  divorce.  The  suggestion  I  make  is 
that  in  cases  which  are  of  the  class  of  pauper  cases,  the 
magistrates  should  take  the  depositions  and  find  on  the 
facts.  Such  depositions  and  findings  I  think  should  be 
recorded  in  the  divorce  registry,  and  the  decree 
absolute,  speaking  of  the  present  practice,  made  therein 
if  the  depositions  warrant  it.  The  magistrates  at 
present  try  issues  quite  as  serious  as  that  of  adultery. 
The  objection  to  divorce  is  because  nf  the  serious 
moral  aspect  of  the  result,  but  the  trial  of  the  issue  is 
veiy  simple  compared  to  many  issues  which  the  magis- 
trates now  have  to  tiy,  and  I  believe  that  they  are  quite 
as  competent  as  any  tribimal  to  tiy  such  an  issue, 
subject  to  the  necessaiy  review.  I  believe  that  in  a 
large  proportion  of  cases,  in  the  interval  pending  the 
finding  by  the  justices  and  the  making  of  the  decree 
absolute,  the  parties  would  probably  condone  the 
offence  and  the  application  for  a  decree  absolute  would 
not  be  made,  but  I  think  that  the  magistrates  up  to 
that  point  could  well  exercise  all  the  functions  that 
would  be  thrown  upon  them  by  my  suggesticm. 

10.816.  Tour  suggestion  is  that  the  court  m  London 
should  have  the  facts  presented  from  the  magistrates' 
findings  ? — Tes. 

10.817.  And  they  could  deal  with  it  as  they  thought 
right  ? — Tes. 

10.818.  Either  remit  it  for  a  re-tnal,  or  make  a 
decree.  Have  you  considered  the  question  of  con- 
f  en-ing  jurisdiction  on  the  county  courts  ?  Has  that 
come  within  your  department? — I  have,  as  a  member 
of  the  Law  Society.  I  think  that  the  magistra,tes' 
court  would  be  the  more  popular  tribimal,  and  I  beheve 
it  is.  The  county  courts  sit  only  once  a  month,  they 
have  as  much  work  as  ever  they  can  get  through,  and 
the  justices  are  more  conversant  with  the  ways  of  the 
people  and  their  habits  of  livelihood  than  the  county 


court  judges.  I  should  think  that  the  magistrates 
are  quite  as  efficient,  and  there  would  be  less  expense. 
The  fees  iu  the  county  court  are  much  higher  than 
those  in  the  police  court,  and  I  think  that  the  justices 
could  do  it  probably  as  well  as  the  county  court. 

10.819.  Are  you  speaking  of  the  class  of  people 
who  now  come  before  the  magistrates?  Have  you 
considered  the  position  of  those  who  do  not  like  to 
go  to  the  police  court  and  do  not  come  there  ? — -The 
limitations  I  have  suggested  as  to  the  income,  31.  a 
week,  are  the  class  of  people  who  do  come  for  separa- 
tion orders,  and  if  they  come  for  separation  orders  1 
think  they  also  might  have  the  opportunity  of  coming 
for   divorce. 

10.820.  Tou  go  on  to  say  that  in  cases  of  desertion 
where  a  man  has  left  his  wife  he  is  found  living  with 
another  woman :  is  that  a  matter  of  your  own  expe- 
rience ? — In  very,  very  many  cases  indeed — a  very 
large  proportion  of  cases. 

1(.>.S21.  Tou  also  say  that  many  women,  who  have 
obtained    separation   orders    and  still  more  who  have 
separated   from    theii-   husbands    without   orders,   are 
living  with  men  who  are  not  their  husbands ;  is  that 
so  ? — Since  I  wrote  that  I  have  re-considered  it.     Not 
many  women  who  have  been  separated  from  their  hus- 
bands are  living  with  men  who  are  not  their  husbands. 
Very  few  women  who  have  been  separated  with  orders 
are  living  with  men  who  are  not  their  husbands,  but 
a  very,  very  large  number  indeed  of  women  who  are 
separated   from   their  husbands    are  living   with  men 
who  are  not  their  husbands,  and  men  who  are  sepa- 
rated from  their  wives  are  living  with  women  who  are 
not  their    wives.     Very    generally    indeed    both    the 
woman  and  the   man   are  married  people.     The  first 
maiTiage  has  proved   a  failui'e,  and  they,  without  in- 
curring   opprobrium    in   their   district,   live    and    live 
respectably  with  another  man.     They  find  it  necessary 
to  have  some  man,  and  they  live  together  and  they 
live  without  shame  and  without  reproach.     We   had 
only  last  Christmas  an  inquest.     The  man  was  a  mar- 
ried  man   living   with   a  woman  who  was  a   mairried 
woman.     The  husband  of  the  woman  was  living  with 
another  woman,  and   the  wife  of  the  man  was  living 
with  another  man.     These  people  had  a  family.     They 
were    living    decently,   but   dnring   the   distress    they 
applied  for  relief.     The  guardians  would  not  give  it, 
because  they  were  living  in  adultery,  out  of  the  work- 
house, and  the  verdict  at  the  inquest  was  that  the  man 
died  from  natural  causes  accelerated  by  want  of  proper 
nourishment.     I  could  multiply  these  cases,  I  am  sorry 
to  say,  very  very  largely. 

10,822.  What  is  the  remedy  you  are  endeavouring 
to  suggest  for  that  state  of  things  ? — That  these  people 
sh(juld  have  divorce. 

10,82:-!.  Tou  think  that  is  necessary — that  that  is 
desirable  ? — I  think  so.  Here  is  one  case  which  is  pre- 
sent to  my  mind  which  was  brought  to  my  notice  by 
the  guardians.  A  man  was  deserted  by  his  wife :  she 
went  to  live  with  another  man  and  left  her  husband 
with  a  1  >aby.  He  took  a  housekeeper  who  was  a  married 
wi  inia,n,  and  they  lived  together  and  had  four  children, 
and  as  soon  as  his  wife  died  he  married  her.  Had  he 
been  in  a  position  to  legalise  his  relationship  at  the 
first  I  believe  he  would  have  done  it.  I  believe  that 
is  so  in  very  many  cases. 

10.824.  I  gather  from  that  that  you  would  place  the 
facility  for  getting  these  divorces  within  the  reach  of 
these  people? — Tes. 

10.S2.5.  Tou  have  made  your  suggestion  as  to  how 
it  should  lie  done.  I  think  that  is  practically  all  there 
is  in  your  proof  ? — I  should  Kke  to  suggest  that  there 
shoidd  be  power  to  give  divorce  where  persons  have 
been  sentenced  to  penal  servitude.  I  have  known 
several  cases  where  persons  have  been  sentenced  to 
penal  servitude  where  the  wives,  during  the  absence  of 
the  husband,  have  contracted  alliances.  I  had  a  very 
startling  case  of  it.  I  found  in  the  streets  a  little  girl 
with  two  strolhng  players.  She  was  evidently  not  their 
child,  and  I  inquired  into  their  circumstances.  I  found 
she  was  the  daughter  of  a  woman  whose  grandfather 
had  left  a  sum  of  7,000L  for  his  daughter  for  life  and 
then  to  her  children.  The  mother  of  this  child  had 
contracted  an  improvident  marriage.  Her  husband 
was  convicted  and  sent  to  penal  servitude  several  times. 
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This  cHld  was  born,  the  mother  died,  the  grandmother 
died,  and  this  child  became  entitled  presumptively  on 
attaining  21  to  the  7,000Z.  I  applied  to  the  trustees 
for  maintenance,  but  they  refused  it.  1  applied  to  the 
Court  of  Chancery  for  the  child  for  an  order  for  main- 
tenance. The  trustees  were  able  to  prove  that  imme- 
diately after  his  arrest,  and  whilst  awaiting  trial,  it  was 
evident  this  child  had  been  begotten  by  a  man  who  was 
not  the  mother's  husband.  She  therefore  got  no  main- 
tenance, and,  she  did  not  get  her  7,000L  which  she  would 
have  had  if  this  woman  had  been  able  to  dissolve  the 
marriage  tie  when  her  husband  first  became  an  habitual 
criminal ;  she  would  probably  have  contracted  a  decent 
marriage,  and  this  child  would  have  been  legitimate. 

10.826.  Have  you  any  further  suggestion  to  make 
on  any  other  grounds  of  divorce  ? — No,  I  have  no  other 
suggestion  to  make. 

10.827.  {Lord  Guthrie.)  Would  you  tell  me  about  the 
magistrates'  meeting.  How  often  do  the  magistrates 
meet  F — Every  day. 

10.828.  How  is  the  court  selected,  or  is  there  any 
selection  at  all  ? — No,  there  is  only  a  rota ;  there  is  no 
selection,  except,  of  course,  for  lunacy  and  licensing. 

10.829.  It  is  entirely  fortviitous  how  many  sit,  or 
who  they  are  ? — Yes. 

10.830.  You  said  there  was  a  rota.  Will  you  just 
explain  about  that  ? — In  Sunderland  we  have  some  35 
acting  justices,  and  they  divide  themselves  into  four 
batches  who  sit  every  four  weeks. 

10.831.  Do  they  sit  for  four  weeks  continuously?— 
No,  every  fourth  week  each  batch  comes  on. 

10.832.  And  they  sit  for  a  week  ?— Yes. 

10.833.  How  many  of  them  ? — The  bench  generally 
consists  of  three. 

10.834.  Have  you  any  number  who  have  legal  train- 
ing ? — Yes,  we  have  a  solicitor  on  the  bench. 

10.835.  You  may  have  a  bench  on  which  there  is 
nobody  with  legal  training  ? — Practically  you  may  take 
it  that  the  bench  has  no  legal  training. 

10,830.  Would  you  have  selected  magistrates  to 
deal  with  questions  of  divorce  if  your  plan  were  carried 
out,  or  any  magistrates  ? — I  am  not  inclined  towards 
selected  magistrates,  but  I  do  not  feel  strongly  on  it. 
The  selection  of  the  magistrates  generally  results, 
except  in  the  licensing  committee,  in  this,  that  at  the 
sessions  called  for  the  selection  of  justices,  the  magis- 
trates who  appear  and  who  apparently  take  an  interest 
are  the  magistrates  who  are  appointed.  I  do  not  think 
that  the  selection  of  justices  woiild  be  likely  to  obtain 
any  special  qualification. 

10,837.  Do  you  have  magistrates  who  take  a  special 
interest,  and  in  that  way  acquire  experience  from  sitting 
very  often,  or  do  they  all  take  their  turn  ? — They  may 
all  take  their  turn.     The  only  work  in  which  the  selec- 


tion of  justices  has  been  found  to  be  valuable  is  that  of 
licensing,  where  a  committee  has  been  appointed  who 
have  devoted  themselves  to  the  work. 

10.838.  Who  is  the  chairman  P — The  mayor,  or  the 
senior  magistrate. 

10.839.  He  may  have  legal  training  or  he  may  not  : 
generally  he  has  none  ? — Generally  he  has  none. 

10.840.  Do  you  ever  have  difficulty  in  separation 
cases  from  questions  of  collusion .' — No. 

10.841.  We  have  been  told  that  on  the  question  of 
divorce  there  is  very  great  difficulty  arising  from  that 
cause.  Do  you  think  that  magistrates  would  be  suit- 
able to  decide  a  question  of  that  kind,  if  it  exists  in 
those  cases  ? — They  would  be  quite  suitable  to  give  a 
finding  on  the  facts  as  to  whether  or  not  there  was 
collusion. 

10.842.  Under  the  advice  of  the  clerk  ?— Yes. 

10.843.  Would  not  the  suitability  of  the  magistrates 
as  a  court  in  divorce  a  good  deal  depend  upon  the  quah- 
fications  of  the  clerk  ? — I  think  you  may  take  that  more 
or  less  in  all  cases. 

10.844.  (Judge  Tindal  Athinson.)  You  might  be 
landed  in  this  difficulty  in  country  districts,  perhaps,  if 
the  justices  took  divorce,  that  some  of  the  justices 
might  be  opposed  to  all  divorce  altogether,  and  others 
might  think  that  divorce  should  be  freely  given.  Then 
on  your  divorce  day  you  would  have  a  bench  curiously 
constituted  for  the- purpose  of  administering .  justice 
would  you  not  ? — I  do  not  think  that  difficulty  arises. 
The  justices,  whatever  their  private  feelings  are, 
administer  the  law.  Whatever  the  law  was,  the  justices, 
whenever  they  come  on  to  the  bench,  sink  their  private 
feelings  and  endeavoui-  to  administer  the  law. 

10.845.  Would  it  meet  your  view  supposing  at  the 
quarter  sessions  they  made  a  rota  of  justices  for  the 
purpose  of  divorce,  and  that  two  justices  should  he 
appointed  to  sit  with  the  county  court  judge  to  take 
the  divorce  cases,  so  in  that  way  you  would  get  your 
mixed  tribunal  ?  Perhaps  you  have  not  thought  of 
it  ? — I  do  not  think  you  want  a  mixed  tribunal.  If  you 
are  going  to  give  the  county  court  judge  jurisdiction, 
leave  him  his  jurisdiction.  You  do  not  want  to  mix  a 
county  court  judge  and  the  justices. 

10.846.  The  advantage  would  be,  supposing  there  is 
no  jury,  you  would  get  two  men  of  the  world  who 
would  be  able  to  deal  with  the  question  of  fact,  to- 
gether with  the  judge.  That  would  be  an  advantage, 
would  it  not  ? — It  does  not  present  itseK  to  me  so.  I 
think  if  a  county  cotu-t  judge  is  trying  the  matter  he 
is  quite  competent  to  deal  with  the  facts. 

10.847.  In  the  absence  of  the  justices  having  jm-is- 
diction,  what  is  the  next  best  local  tribunal,  in  your 
opinion — the  county  courts  ? — It  is  the  only  other  local 
tribunal. 


Mr.  John  Wright  Guise  called  and  examined. 


10.848.  (Chairman.)  You  are  a  solicitor,  and  were 
admitted  in  1880  ?— Yes. 

10.849.  Do  you  appear  here  to-day  on  behalf  of  the 
Gloucester  and  Wilts  Incorporated  Law  Society  ? — I  do. 

10.850.  Have  the  matters  dealt  with  in  your  proof 
been  considered  by  your  committee  P — They  have. 

10.851.  You  have  been  registrar  of  the  Newnham 
County  Court  for  28  years  ? — Yes. 

10.852.  You  also  hold  the  office  of  clerk  to  the 
magistrates  for  the  Newnham  Petty  Scswional  Division, 
which  division,  as  well  as  the  county  court  division, 
embraces  the  greater  part  of  the  Forest  of  Dean  ? — Yes. 

10.853.  The  importance  of  that  is  that  it  is  populated 
by  miners  and  colliers  P — Yes. 

10.854.  And  also  includes  a  large  agricultural 
district  P — Yes. 

10.855.  The  first  question  I  want  to  ask  you  is 
whether  your  committee  has  considered  the  question 
of  conferring  jurisdiction  on  any  local  courts  in  divorce 
matters  ? — They  have. 

10.856.  What  is  the  conclusion  they  have  come  to  P 
— The  county  coui-t. 

10.857.  Is  that  an  opinion  universally  held  by  your 
committee  P — That  is  so. 

10,868.  You  say  in  yom-  proof  that  they  are  the 
best,  most  convenient,  and  cheapest  tribunals  to  deal 
with  such  matters  P — That  is  my  opinion,  undoubtedly. 
I  do  not  think  there  is  any  question  in  my  own  mind. 


10.859.  You  go  on  to  refer  to  the  judges  and  officials 
of  the  county  court.  I  think  we  know  aU  about  that, 
sufficiently  not  to  require  details  from  you,  but  I  should 
like  to  ask  you  whether  you  think  there  would  be  any 
objection  on  the  part  of  the  people  who  might  resort 
to  them  being  relegated  to  the  cotmty  courts  ? — I  do 
not  think  so. 

10.860.  It  has  been  suggested  that  people  might 
resent  it  P — I  do  not  agree  at  all. 

10.861.  Does  your  experience  enable  you  to  state 
whether  you  agree  or  not  with  those  who  have  been 
called  before  us,  who  pointed  out  the  expense  is  at 
present  too  great  for  people  P — I  do  not  see  why  the 
expense  should  be  great.  I  have  said  in  a  fm-ther  part 
of  my  proof  that  in  undefended  cases  I  do  not  see  any 
reason  why  the  costs  should  exceed  hi. 

10.862.  In  the  High  Court  ?— No.  In  the  High 
Court  I  have  put  them  at  25^. 

10.863.  I  will  come  to  that  in  a  moment.  I  was 
asking  whether  your  view,  and  that  of  those  associated 
with  you,  at  present  is  that  the  procedure  is  such  that 
the  poorer  classes  cannot  avail  themselves  of  it  by 
reason  of  the  expense  P — That  is  so — in  the  High 
Court. 

10.864.  Then  you  refer  to  the  gi-ounds  of  the  intro- 
duction of  county  courts,  and  you  think  they  will 
properly  deal  with  this  jurisdiction  if  conferred  ? — I  am 
quite  sure  of  it. 
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10.865.  You  propose  a  limitation  in  damages  and  a 
limitation  in  the  income  of  those  who  ought  to  be 
allowed  to  go  there  ? — That  is  so. 

10.866.  Then  you  come  to  the  point  you  were  just 
mentioning.  Tou  have  estimated  the  cost  of  a  simple 
undefended  case  at  present,  I  understand,  at  25Z.  ? — 
That  is  so. 

10.867.  Is  that  from  personal  experience  ? — Yes. 

10.868.  You  have  had  cases  in  which  it  has  been 
done  at  that  rate  ? — Yes. 

10.869.  You  find  that  is  a  common  figure  ? — Yes  ;  I 
have  consulted  with  other  practitionei-s  in  my  county, 
and  that  is  what  I  have  found.  Those  figures  about 
agree,  from  25?.  to  SQL 

10.870.  "We  have  had  it  placed  somewhat  higher 
than  that  ? — I  have  done  it  at  251.  I  have  known  it 
done,  rather,  at  '251. 

10.871.  In  the  county  coui-t  you  suggest  it  might 
be  done  even  for  51.  ? — Yes,  working  out  the  present 
equity  fees  I  work  it  out  at  9L  8s.  4-d. 

10.872.  Have  you,  for  example,  any  bill  which  lias 
actually  passed  through  your  hands  at  25?.  under  the 
present  procedure  ? — I  have  not  here. 

10.873.  The  next  point  is,  do  you  consider  from 
your  experience  that  the  jurisdiction  of  a  county  court 
should  be  centralised  at  any  particular  town,  or  should 
be  exercised  in  aU  the  county  courts  ? — In  every 
county  court. 

10,874  What  is  the  reason  for  that  ? — The  reason 
is  obvious — ^because  they  are  in  a  large  county.  To 
bring  people  from  one  end  of  it  to  the  county  town  is 
manifestly  inconvenient.  For  instance,  in  my  own 
county,  Gloucestershire,  that  is  bounded  on  the  one 
side  by  the  Cotswold  Hills  and  on  the  other  by  the 
Forest  of  Dean,  and  to  bring  them  to  Gloucester  would 
very  greatly  inconvenience  them  and  cause  very  great 
expense.  It  is  as  bad  as  bringing  them  up  to  London, 
possibly. 

10.875.  You  also  deal  with  the  suggestion  that  has 
been  made  that  these  cases  might  be  dealt  with  at  the 
assizes.  What  is  the  view  you  entertain  about  that  ? — 
Really  the  same  views  I  have  pointed  out  about 
centralisation,  and,  also,  the  judges  of  assize  have 
enough  to  do,  we  fitnd.  If  one  has  a  civil  case  entered 
at  the  assizes  now  I  have  found  it  is  cheaper  and  better 
to  have  it  in  London,  set  it  down  for  trial  in  London. 

10.876.  That  is  by  reason  of  pressure  and  diificulty  ? 
— Yes.  There  may  be  long  cases  and  the  judge  is  kept. 
He  leaves  cases  and  goes  on  to  the  next  town.  He  may 
come  back,  and  then  the  witnesses  are  all  brought  up 
again. 

10.877.  Your  statement  would  involve  that  an 
ordinary  civil  action  is  not  satisfactoiy  at  the  assizes  ? 
— I  do  not  think  it  is. 

10.878.  Those  cases  would  have  much  the  same 
thing  happen  to  them  ? — That  is  so. 

10.879.  With  regard  to  the  question  of  separation 
orders,  you  speak  partly  in  your  capacity  as  magis- 
trates' clerk  and  partly  as  county  court  registrar  ? 
—Yes. 

10.880.  What  have  you  to  say  about  that  _P— I  do 
not  like  the  present  practice  at  aU  in  front  of  justices. 
I  think,  if  I  may  say  so,  it  is  much  too  casual.  _  It  is 
not  gone  into  properly.  Then,  further,  there  is  no 
proper  machinery  afterwards  in  can-ying  out  and 
enforcing  the  orders,  whereas  in  the  county  court  there 
is  that  procedure.  You  have  your  High  Bailiff  Depart- 
ment, and  everything. 

10.881.  How  long  have  you  been  a  magistrates' 
clerk  ? — I  have  been  for  five  years,  but  before  that  I 
acted  as  deputy  for  three  years.  Of  course,  I  have  had 
much  more  experience. 

10.882.  You  are  registrar  of  a  county  com-t  ? — Yes. 

10.883.  So  that  you  have  the  opportunity  of  seeing 
both  systems  at  work  ? — Yes. 

10.884.  What  are  the  principal  objections  that  you 
state  with  regard  to  magistrates  dealing  with  these 
cases  ? — I  think  in  the  first  place  it  is  much  too  local, 
and  I  also  think  that  justices  are  appointed,  I  do  not 
say  of  inferior  position  exactly,  who  are  tradespeople, 
and  who  may  have  their  customers  in  front  of  them,  in 
fact  I  know  they  have,  and  the  difficulty  in  dealing 
with  it  has  increased.  If  I  may  say  so,  that  does  not 
add  to  the  dignity  of  the  court. 


10.885.  You  would  prefer  to  see  jurisdiction  even 
under  the  Separation  Act  dealt  with  by  a  legal 
tribunal  P — A  trained  legal  mind. 

10.886.  Are  all  your  cases  before  lay  magistrates  ? 
— No ;  one  of  them  is  a  deputy  chairman  at  quarter 
sessions.  There  are  a  couple  of  barristers  who  have 
practised  at  the  bar,  but  are  not  practising  at  the 
present  moment. 

10.887.  You  have  other  ordinary  men? — All  classes, 
comity  gentlemen,  small  tradesmen,  farmers ;  but  the 
majority  at  the  present  moment  are  county  gentlemen, 
I  am  happy  to  say. 

10.888.  Do  you  find  that  people  come  together 
again  after  these  orders  have  been  made  ? — Yes,  to  a 
great  extent.  My  opinion  is  that  they  merely  come 
into  the  magistrates'  court  through  something  more  or 
less  in  the  nature  of  a  temporary  quarrel,  and  they 
afterwards,  I  think  almost  invariably,  come  together 
and  shake  hands,  because  applications  for  warrants  for 
arrears  under  the  orders  are  extremely  seldom  applied 
for,  proving  that  the  parties  come  together. 

10.889.  Do  you  mean  by  that  that  the  orders  have 
been  too  readily  granted  ? — Yes. 

10.890.  That  there  has  not  been  a  real  ground  ? — I 
have  known  these  cases  adjourned.  I  know  it  is  not 
strictly  legal  procedure,  but  on  my  own  advice  they 
have  been  adjourned  for  a  month,  and  we  have  not 
heard  anything  more  about  that. 

10.891.  You  summarise  this  point  by  saying  you  are 
confident  if  this  procedure  was  in  the  county  court,  the 
parties  appearing  before  a  judge,  with  officials  and 
advocates  properly  robed,  would  have  far  more  weight 
in  their  minds  than  appearing  in  the  more  or  less 
rough  and  ready  atmosphere  of  a  police  court.  That 
sums  up  the  whole  point  we  are  on  at  present  ? — That 
is  so. 

10.892.  You  also  say,  the  procedure  being  a  civil  one, 
in  your  mind  that  is  a  further  argument  for  removal  to 
the  county  court.  The  county  court  is  more  fitted  to 
deal  with  such  matters.  That  is  dealing  with  the 
administrative  part  of  the  Act  of  1895  ? — Yes. 

10.893.  Would  your  views  be  if  divorce  questions 
were  to  be  dealt  with  in  the  country  that  the  county 
courts  would  be  the  proper  place  ? — Yes. 

10.894.  With  regard  to  the  publication  of  reports, 
what  is  the  view  you  have  to  express  ? — I  should  leave 
that  ia  the  discretion  of  the  judge  who  heard  the  case. 

10.895.  Have  you  considered  when  and  how  he  is 
to  exercise  that  discretion  ? — I  am  afraid  not. 

10.896.  Is  what  is  in  your  mind  revising  the  proofs 
sent  out  by  the  reporters  ? — If  the  judge  consideder 
the  proceedings  would  be  disastrous  and  dangerous, 
and  cause  immorality,  I  think  he  would  be  justified  .in 
suppressing  them.     I  should  leave  that  to  him. 

10.897.  When  do  you  think  that  would  be  exercised  ? 
Before  the  case  begins  he  would  not  necessarily  know, 
and  after  it  is  over  it  may  be  too  late  ? — I  cannot  say 
that  has  occun'ed  to  nie,  but  at  the  end  of  the  case  I 
think  he  could  direct  that  the  reporters  should  not 
publish  it.  It  would  then  only  affect  the  actual  persons 
in  court,  who  might  not  be  very  many. 

10.898.  With  regard  to  the  question  of  amendments 
in  the  existing  laws,  you  have  dealt  with  that  chiefly  in 
your  evidence  as  to  practice  and  procedure  ? — Yes. 

10.899.  You  do  not  appear  to  have  gone  into  any 
broader  question  ? — No. 

10.900.  Is  it  not  your  wish  to  do  so  ? — Yes.  I 
thought  I  had  more  or  less  dealt  with  the  points. 

10.901.  You  have  not  dealt  with  any  question  of 
extension  of  divorce.  You  have  dealt  with  the  question 
of  facilities,  but  any  question  of  the  extension  of  the 
grounds  of  divorce  you  have  not  dealt  vrith.  Have 
you  not  considered  that  ? — I  have  considered  that.  T 
would  give  divorce  on  the  ground  of  habitual  drunken- 
ness and  penal  servitude  imdoubtedly,  over,  say,  a 
period  of  three  years. 

10.902.  Have  you  considered  the  case  of  continued 
desertion  for  a  lengthy  period? — Yes,  I  would  grant 
divorce  for  that. 

10.903.  Is  that  also  the  view  of  your  committee,  or 
are  you  only  speaking  personally  P — ^It  is  the  view  both 
of  myself  and  the  committee. 
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10.904.  As  to  men  and  women  being  plii(/ed  on  the 
name  footing,  have  yon  considered  that  ? — I  do  not 
agree  with  that  at  all.  I  think  that  the  nature  of  men 
is  different,  and  I  consider  at  the  present  moment,  with 
the  addition  of  what  I  hare  stated  as  to  drunkenness 
and  penal  servitude,  I  would  leave  the  matter  as  it  is. 

10.905.  (Sir  George  White.)  You  have  been  saying 
that  the  judgments  of  the  court  are  far  too  casual ;  are 
you  giving  the  experience  of  your  own  bench  or  a  wider 
experience  of  benches  in  general  in  your  district  ? — 
Generally ;  anyhow,  1  think  that  is  so  in  many  cases, 
because  I  have  had  more  experience  outside  of  my  own 
court. 

10.906.  Do  the  magistrates  consult  you  at  all  in 
coming  to  their  decisions  ? — On  legal  points ;  I  never 
interfere  in  questions  (if  fact  unless  I  am  asked. 

10.907.  1  understand  you  would  not  only  give  juris- 
diction to  the  covmty  court  in  cases  of  divorce,  but 
remove  all  the  separation  cases  to  the  county  court  ? — 
Tes,  I  would. 

10.908.  Part  of  yotxr  gi-ound  is  because  lately  you 
have  had  imported  another  class  of  justices? — That 
afBects  it  in  a  way,  because,  as  I  have  explained,  jou 
may  have  their  customers  in  front  of  you,  whereas  the 
other  class  have  not  the  local  knowledge,  and  I  do  not 
think  they  are  as  ready  to  discuss  these  matters  out  of 
court. 

10.909.  You  would  consider  that  justice  is  best 
obtained  by  having  one  class  to  judge  another  ? — No,  I 
do  not  say  that  in  these  cases. 

10.910.  Why  not  in  these  cases  ? — For  the  same 
reason. 

10.911.  Because  it  is  a  question  of  fact  ? — 1  think 
they  know  more  in  the  immediate  neighbourhood. 

10.912.  How  many  new  justices  of  this  class  have 
you  had  put  on  your  bench  ?  First  of  all,  let  me  ask 
you  how  many  jvistices  have  you  altogether  ? — Twenty- 
six. 

10.913.  What  additions  have  jou  had  from  this 
particular  class  ? — I  should  say  one  dozen  or  15. 

10.914.  You  say  the  majority  of  your  bench  is  still 
composed  of  county  gentlemen  ? — Yes,  that  is  the 
majority. 

10.915.  Yoii  say  26  ? — 1  beg  your  pardon,  I  am 
wrong.     Put  it  at  10,  please. 

10.916.  You  had  no  representation  of  this  class 
whatever  before  ? — Not  much ;  no. 

10.917.  You  draw  a  great  distinction  between  the 
two  courts,  1  find.  Yoti  say :  "  1  am  confident  that  if 
"  this  procedure  was  in  the  county  court,  the  parties 
"  appearing  before  a  judge,  with  officials  and  advocates 
"  properly  I'obed,  would  have  far  more  weight  in  their 
"  minds  than  appearing  in  the  more  or  less  rough  and 
"  ready  atmosphere  of  a  police  court  "  ? — I  think  so. 

10.918.  The  atmosphere  of  the  county  coiu-t  is  \evY 
largely  the  same  clas.s  of  people  ? — But  there  is  more 
discipline,  that  is,  in  my  opinion.  It  i  s  a  better  disciplined 
coui't,  naturally :  it  is  under  a  jiidge  who  has  had 
experience  at  the  bar,  in  a  great  many  cases  very  large 
experience. 

10.919.  It  has  been  represented  to  us  again  and 
again  that  local  knowledge  is  of  very  great  advantage 
in  coming  to  a  decision  in  these  cases  ? — I  am  afraid 


I  cannot  agree ;  that  : 


all. 


10.920.  You  do  not  consider  local  knowledge  to  lie 
kn  advantage  ?  —  I  think  it  is  dangerous  at  times ; 
distinctly  so. 

10.921.  You  have  to  take  it  generally  i' — I  know 
that,  but  I  think  it  is  better  to  have  a  judge  coming  in 
absolutely  quite  free  from  local  facts  and  knowledge. 

10.922.  {Loi'd  Guthrie.)  From  what  you  said  about 
the  justices,  I  understand  your  view  is  that  while  the 
newer  class  of  justices  may  be  qiute  as  good  in  know- 
ledge and  ability,  and  quite  as  honest  in  intention,  they 
are  too  much  in  touch  with  the  class  of  people  ? — That 
is  so.     I  am  afraid  I  have  put  it  I'ather  badly. 

10.923.  There  is  no  reflection  on  their  ability  or 
character? — Not  the  slightest.  I  see  I  have  put  it 
badly. 

10.924.  With  regard  to  your  25/.  as  a  minimum  for 
present  expense,  1  quite  see  your  point.  We  have  been 
told  that  for  witnesses  in  a  case  in  London  a  minimum 
would  be  201.     I  confess  that  astonished  me  very  much. 


Could  you  give  me  any  idea,  in  the  251.  case,  how  it 
would  be  divided  between  witnesses  and  fees  to  counsel 
and  solicitors  ? — Of  coui-se,  in  an  undefended  case  the 
evidence  is  not  very  great.  There  are  not  a  gi-eat 
number  of  witnesses  called. 

10.925.  Supposing  you  have  three  or  four  witnesses, 
and  a  place  not  very  remote  from  London,  201.  as  a 
minimum  for  witnesses  must  be  very  much  in  excess  ? 
— I  should  have  thought  so.  I  wish  I  had  known  I  was 
going  to  be  asked  about  that  point. 

10.926.  Can  you  get  a  bill  of  costs  and  send_it  to 
the  Commission  ? — Yes,  I  will  do  that.*  ^ 

10.927.  You  mentioned  the  way  in  which  quarrels 
were  made  up,  and  referred  to  cases  where  there  was  an 
adjournment  for  a  month.  That  is  done  without  a  main- 
tenance order  being  pronounced.'' — Yes,  an  ordinary 
adjournment. 

10.928.  Is  not  the  result  that  a  wife  through 
starvation  is  forced  to  go  back  even  when  she  should 
not  ? — I  do  not  think  so. 

10.929.  That  would  follow ;  she  must  live? — I  think 
it  is  more  or  less  in  the  nature  of  a  quairel,  a  tem- 
porary one. 

10.930.  A  breeze  ?~Yes. 

10.931.  I  understand  it  would  be  only  in  such  a 
case  that  an  adjournment  would  be  ordered  ? — Yes, 
where  the  bench  considei-ed  it  was  a  breeze,  then  it 
would  be  adjourned  with  success,  because  they  would 
never  be  heard  of  again. 

10.932.  With  reference  to  what  you  said  about 
publication,  suppose  your  view  were  given  effect  to 
and  divorce  were  to  be  gi-anted  for  desertion,  habitual 
drunkenness,  and  penal  servitude,  there  would  be  a 
distinction  ;  in  such  cases  there  would  be  no  objection 
to  publication  ? — Not  a  bit. 

1(>.933.  It  would  be  only  in  adultery  cases  that  the 
question  would  arise  ? — Yes. 

10.934.  Do  you  not  think,  looking  to  the  difficulty 
of  discriminating  by  the  pleadings,  that  it  would  be 
better  just  to  have  a  rule  to  limit  all  adultery  oases 
to  what  is  in  the  pleadings  and  the  opinion  of  the 
judge  ? — Yes. 

10.935.  A  judge  could  not  discriminate  from  the 
pleadings,  and  know  whether  the  case  was  to  be 
indecent  or  not  ? — No. 

10.936.  You  said  you  would  leave  the  question  of 
equality  between  men  and  women  as  it  is  ? — Yes. 

10.937.  Sir  John  Bigham  took  that  view  also,  but 
then  he  said  he  would  add  to  the  present  exceptions 
two  more,  not  merely  the  jjresent  five:  incest,  bigamy, 
adultery  with  cruelty  and  adultery  with  desertion,  but 
he  wou.ld  add,  first,  cases  where  the  husband  was 
practising  open  and  continuous  adultery.  Woidd  you 
not  add  that  ? — I  do  not  think  I  would. 

10.938.  Then,  second,  he  said  he  would  add  cases 
where  the  adultery  of  the  husband  was  accompanied 
with  circumstance.s  of  gross  indignity  to  the  wife. 
Would  you  not  add  that,  leaving  it  to  the  court  to 
judge  ? — What  was  it  he  meant  by  "  gross  indignity"  ? 

K.l.i-toll.  For  instance,  having  a  mistress  in  his  own 
house  where  the  wife  was  living  ? — No,  I  do  not  think  I 
would. 

lU.'.MlJ.  (Sir  Letci.-i  Dibili'ii.)  How  many  separation 
cases  did  yoii  have  in  your  particular  division  last 
year?^I  am  afraid  I  have  not  looked  it  up  but  I 
should  say  a  dozen  to  fifteen. 

10,941.  Are  those  applicati(ms  made,  or  orders 
made  ?—  Applications  made. 

10.tt42.  How  many  orders  were  made  ? — I  should 
think  in  a  considerable  proportion  orders  have  been 
made,  except  in  those  cases  where  I  have  told  you 
there  were  adjournments. 

10,943.  Five  or  six,  would  you  say  ? — I  should 
say  so. 


*  Relative  to  the  question  Q.  ]  0.926  in  the  proof  of  my 
e\i(lence  as  to  the  production  of  a  taxed  bill  of  costs  at  25/. 

I  have  made  search  hi  my  office  and  regret  I  am  unable  to 
put  my  hands  on  such  a  document ;  but  that  is  the  amount  my 
London  agent  has  always  told  me  to  procure  in  respect  of  au 
undefended  cast.  I  liave  consulted  as  well  with  other  solicitors 
in  this  neighbourhood,  who  all  agree  with  nie  that  they  have 
usually  told  their  clients  tliev  could  not  carry  the  matter 
through  for  a  less, sum  thaii  25/. 

1  trust  this  information  will  be  of  assistance  to  the 
Commission. — J.  W.  Cf, 
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10.944.  They  are  not  very  numerous  in  your 
diyision  ? — No. 

10.945.  How  many  petty  sessional  divisions  are 
there  in  Gloucestershire.'' — I  should  think  there  must 
be  sixteen  or  seventeen. 

10.946.  I  see  there  are  1.59  cases  in  the  whole 
county  in  which  orders  were  made  during  the  year  ? — 
I  did  not  know  that. 

10.947.  I  am  taking  the  statistics  of  1907.  Do 
you  anticipate  any  very  great  number  of  applications 
for  divorce,  supposing  the  law  were  changed  as  to  the 
courts  and  as  to  the  grounds  ?  First  of  all,  as  to  the 
courts,  do  you  expect  a  very  great  increase  in  the 
number  of  cases  ? — I  do,  undoubtedly,  if  the  fees  in 
the  county  court  were  put  on  a  proper  basis.  I  con- 
sider the  county  court  fees  in  equity  and  Admiralty 
are  m\ich  too  high  at  the  present  moment. 

10.948.  Assuming  the  procedure  were  put  on  a 
basis  you  would  approve,  and  county  courts  were  given 
jurisdiction,  you  think  there  would  be  a  very  large 
nmnber  of  applications  for  divorce  ? — I  have  no  doubt 
of  it. 

10.949.  How  does  that  agree  with  youi-  experience 
in  separation  cases,  the  present  sepai-ation  orders  ? 
Ton  have  told  me  that  there  are  really  few,  and  I  think 
it  is  your  view  even  of  those  too  many  are  granted  ? — 
Tes. 

10.950.  Does  not  that  look  as  if  there  would  not  be 
a  very  great  number  of  cases  ? — That  is  not  adultery. 
My  idea  is  that  if  the  county  court  had  jurisdiction 
and  the  poorer  classes  had  the  advantage  of  it  and  the 
expenses  were  not  too  high,  there  would  be  advantage 
taken  of  it. 

10.951.  Tou  think  there  would  be  a  great  number 
of  cases  of  adultery  brought  for  divorce  which  do  not 
now  become  the  subject  of  application  for  separation 
orders  on  the  ground  either  of  ci'uelty  or  desertion  ? — 
Tes. 

10.952.  With  regard  to  the  court,  I  think  your  view 
is  that  divorce  is  so  serious  a  matter  that  it  ought  to 
be  treated  in  a  court,  shall  I  say,  of  considerable  dignity  ? 
—Tes,  I  do. 

10.953.  1  notice  you  think  that  the  judge  and  the 
advocates  being  robed  has  a  good  effect? — Tes,  I  have 
not  a  doubt  of  it.  I  know  both  courts  :  I  have  had 
experience  of  both,  and  I  have  not  a  doubt  about  it. 

10.954.  Do  you  think  that  the  coiraty  court  satisfies 
the  conditions  of  dignity  which  you  desiderate  ? — -Thope 
mine  does.  I  hoped  it  did,  and  I  have  always  more  or 
less  thought  so. 

10.955.  Supposing  it  could  be  managed  with  regard 
to  expense,  you  would  say,  I  suppose,  a  judge  of  the 
High  Court  would  have  even  more  dignity  than  a 
county  court,  would  you  not  ? — Tes,  I  suppose  he 
would. 

10.956.  Wliat  they  call  in  the  country  a  "red 
judge  "  ? — Tes. 

10.957.  Have  you  at  all  considered  the  suggestion 
that  has  been  made  here  by  one  of  the  judges,  that  a 
judge  should  go  down  from  the  Probate  Court — I  am 
not  speaking  of  assizes,  but  a  divorce  judge  should  go 
down  from  time  to  time  wherever  it  was  necessary  and 
hold  fixed  sittings  ? — Tes,  I  have  considered  it. 

10.958.  Wbat  do  you  think  of  that  suggestion  ? — 
I  like  the  idea  of  the  county  court  judge  best,  with  all 
submission. 

10.959.  "Will  you  tell  me  why  ? — 1  have  pointed  that 
out  already.  I  take  it  if  it  was  a  judge  of  the  High 
Court  there  woixld  be  a  centralising,  and  he  would  go 
to  the  county  town  :  he  would  not  go  to  the  Cotswold 
Hills. 

10.960.  He  would  go  to  different  centres,  and  those 
would  be  arranged  according  to  the  amount  of  work 
there  was  to  be  done  ? — I  like  the  idea  of  each  county 
court  having  it  on  its  own  ground,  as  it  were,  for  the 
purpose  of  convenience. 

10.961.  Tou  think  it  better  that  divorce  should  be 
brought  to  every  man's  door? — I  do.  The  county 
court  is  the  poor  man's  court.  It  was  instituted  for 
that  purpose. 

10.962.  Tou  think,  do  you  not,  that  divorce  is  of 
such  importance  that  the   best   coui-t  that   could  be 
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devised  is  not  too  good  to  deal  with  it  P — No,  of  course 
not.     It  is  the  ground  of  expense. 

10.963.  Tou  think  there  ought  to  be  the  same  law 
for  the  rich  as  for  the  poor  ? — Undoubtedly.  That  is 
my  great  point. 

10.964.  If  divorce  jxiriadiction  were  given  to  the 
county  courts,  why  should  not  it  all  be  given  to  the 
county  court ;  why  keep  up  a  coui-t  in  London  at  all, 
as  you  propose  ?  Why  should  you  ? — It  is  a  question 
of  means. 

10.965.  Why  should  the  rich  man  have  a  better 
court  than  the  poor  man  P — I  do  not  know  that  it  would 
be  a  better  court ;  at  least,  I  hope  not.  It  is  a  better 
court,  of  coiu'se,  in  a  way,  because  it  is  a  superior  coui-t : 
but,  at  the  same  time,  I  think  the  county  court  judges 
having  jiu-isdiction,  as  they  have  now,  up  to  1001.,  that 
the  county  courts  are  adequate. 

10.966.  I  thought  that  was  youi' view.  Why  shoidd 
they  not  do  the  whole  thing  ?  Why  have  a  much  more 
expensive  court  in  London  for  the  rich  men  P — I  had 
not  thought  of  it.  Then  you  would  abolish  the  High 
Courts  altogether,  and  give  the  county  courts 
jurisdiction  P 

10.967.  I  ask  you  that  question  because  you  say  in 
your  proof  that  by  giving  jurisdiction  to  county  courts 
you  would  thereby  leave  persons  of  the  means  and 
position  of  those  who  now  apply  to  the  Probate, 
Divorce,  and  Admiralty  Division  to  continue  to  do  so. 
I  ask  you  why  ? — On  the  ground  of  means. 

10.968.  Why,  because  they  have  more  money,  should 
they  have  a  more  expensive  court  P — Take  the  question 
of  damages  alone  against  a  co-respondent.  I  would 
limit  that  to  1001.,  like  the  1001.  jurisdiction  in  the 
county  court. 

10.969.  I  follow  you  where  there  are  damages,  but 
in  the  great  majority  of  divorce  cases  I  suppose  there 
is  no  question  of  damages  P — No. 

10.970.  Tou  cannot  carry  it  further  than  that  P — I 
am  afraid  I  cannot  carry  that  further ;  I  am  sorry. 

10.971.  With  regard  to  the  grounds  of  divorce,  I 
think  you  said — I  am  not  quite  sure  I  understood  you — 
that  you  would  allow  divorce  for  penal  servitude  for 
three  years  ? — Tes. 

10.972.  Is  that  your  view  P— Tes. 

10.973.  With  every  sentence  of  three  years  penal 
servitude  you  involve  a  potential  divorce  if  the  wife 
likes  to  claim  it  P — Tes. 

10.974.  Have  you  thought  about  that  P — Tes.  I 
first  of  all  thought  five  years,  but  now  I  think  that  it 
is  very  unfair  on  a  woman,  especially  a  young  woman, 
to  leave  her  unprotected,  as  it  were,  when  she  might 
find  a  man  who  was  ready  to  make  a  home  for  her  and 
her  children. 

10.975.  What  has  led  you  to  modify  your  view  of 
five  years  to  three  years  P — Consideration.  I  at  first 
thought  five  years,  and  thinking  it  over  aftenvards  on 
the  basis  of  the  facts  I  have  told  jou,  I  considered 
three. 

10.976.  I  thought  you  might  be  able  to  tell  me 
what  were  the  grounds  of  your  consideration  p — Those 
are  the  grounds.  There  is  a  woman  alone  with  a 
family,  and  she  may  find  a  man  who  would  give  her 
a  home  and  look  after  her,  instead  of  the  union. 

10.977.  Tou  really  think  that  in  every  case  of 
penal  servitude  for  three  years  the  wife  should  be 
allowed  a  divorce  and  be  able  to  remany .'' — Tes. 

10.978.  What  about  the  children  ?— That  is  one  of 
the  points,  the  protection  of  the  children. 

10.979.  Do  you  think  your  proposal  is  in  the 
interests  of  the  childi'en  ? — Partly. 

10.980.  How  long  a  desertion  would  you  propose  as 
a  ground  of  divorce  P  Tou  are  in  favour  of  divorce  for 
desertion  ? — Tes. 

10.981.  How  long  P — I  would  allow  a  fair  amount — 
six  months,  say. 

10.982.  Where  a  husband  has  left  his  wife  for  six 
months  she  should  be  entitled  to  a  decree  of  divorce  P 
—Tes. 

10.983.  Does  it  strike  you  that  would  probably  lead 
to  collusion,  to  an-angements  being  made  P  Perhaps 
you  are  not  averse  to  that.  Are  you  contemplating 
what  they  call  in  Scotland  malicious  desertion  P — What 
is  malicious  desertion  ? 
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10.984.  "Where  it  is  done  by  one  side  without  the 
consent  of  the  spouse  who  is  deserted.  Is  that  what 
yon  are  contemplating  ? — Possibly. 

10.985.  Are  you  contemplating  that  only  ? — I  think 
there  might  be  collusion,  of  course,  but  then  there 
might  be  collusion  in  anything. 

10.986.  Do  you  object  to  collusion  ? — Yes,  I  do,  of 
course. 

10.987.  Suppose  a  man  and  his  wife  agreed  that  he 
should  go  away  for  six  months  and  desert  her,  would 
you  allow  a  divorce  then  P — No ;  I  would  not,  on  stxict 
proof  of  collusion. 

10.988.  The  com-t  will  not  act  on  a  thing  that  is  not 
proved  ? — Certainly  not. 

10.989.  You  do  mean  what  is  called  malicious 
desertion  for  six  months  should  be  a  ground  of  divorce  ? 
—Yes. 

10,989a.  (Judge  Tindal  Athinson.)  You  have  been 
asked  some  questions  about  county  courts  and  the 
limitation  of  jurisdiction.  I  suppose  the  diflSculties  in 
a  case  are  just  as.  great  where  the  amount  is  under 
the  limit  as  they  might  be  if  above  ? — I  have  always 
thought  so. 

10.990.  Perhaps  you  may  agree  that  it  might  be 
well  to  make  the  county  courts  branches  of  the  High 
Court  ? — I  have  always  thought  so. 

10.991.  First  of  all,  in  reference  to  the  county 
courts,  you  say  every  county  court  should  exercise  this 
jurisdiction  because  of  the  convenience  to  the  parties  ? 
—Yes. 

10.992.  Can  you  tell  me  in  your  district  what  is  the 
longest  distance  that  any  suitor  is  from  his  town — 
more  than  five  or  six  miles  ? — In  my  own  county  court 
district,  which  is  a  very  big  one,  a  very  scattered  one — 
it  is  practically  the  whole  of  the  Forest  of  Dean — if 
you  take  from  the  borders  of  the  Wye  to  near  Newnham 
it  would  be  a  matter  of  12  or  13  miles,  but  that  is 
exceptional  in  Gloucestershire,  The  other  ones  are 
not  so  scatten'ed  or  so  large  an  area. 

10.993.  You  have  stated  that  the  further  the  parties 
are  from  the  centre  of  trial  the  greater  the  difficulty  is 
to  get  there  ? — I  think  so. 

10.994.  It  has  been  suggested  that  every  county 
court  having  the  jurisdiction — because  it  is  the  same 
judge  and  therefore  does  not  make  any  difference  in 
that  respect — it  is  as  well  that  the  proceedings  should 
be  commenced  in  certain  specified  registries.  Do  you 
think  it  would  be  better  and  more  convenient  and 
more  economical  for  the  parties  to  commence  their 
proceedings  in  every  registry  ? — No ;  I  would  rather  it 
was  in  the  court  itself.  I  would  rather  the  court  itself 
had  the  proceedings. 

10,996.  In  that  particular  court? — Yes. 

10.996.  You  would  not  specify  the  district  registry, 
for  instance,  or  the  registries  where  they  have  bank- 
ruptcy proceedings  ? — No,  I  would  not. 

10.997.  Will  you  explain  how  it  would  be  better  for 
the  parties  to  be  able  to  commence  their  proceedings 
in  each  registry  instead  of  having  to  go  to  specified 
registries  ? — They  would  have  to  get  up  to  that  registry. 
Taking  my  own  case,  as  I  pointed  out,  the  county  town 
of  Gloucester,  if  they  had  to  go  there  for  the  issue  of 
the  petition  or  complaint,  as  the  case  might  be,  it 
would  be  a  great  deal  more  convenient  if  they  were  more 
or  less  at  their  doors. 

10.998.  It  has  been  suggested  that  they  could  do 
that  by  post.  Do  you  think  that  is  a  practical  sugges- 
tion P — It  might  in  a  simple  case  be  done  by  post.  It 
might  be  the  cause  of  en'ors  and  delay.  Things  might 
be  filed. 

10.999.  Do  you  find  that  people  take  advantage  of 
the  post  P — Yes,  undoubtedly ;  solicitors  do  a  great 
deal. 

11.000.  As  to  the  question  of  audience,  do  you  agree 
that  the  solicitors  must  have  audience  in  divorce  courts 
as  well  as  the  bar  ? — Yes,  undoubtedly. 

11.001.  As  far  as  the  solicitor  is  concerned,  it  pays 
him  better  to  employ  counsel,  if  he  can,  rather  than  be 
his  own  advocate  P — I  am  aware  of  that. 

11.002.  With  regard  to  the  question  of  publication, 
do  I  understand  you  to  say  that  the  jvidge  should  not 
be  obliged  to  go  through  the  z-epoi-ts  P — No. 


11.003.  For  the  purpose  of  analysing  how  much  of 
the  report  should  be  published  and  how  much  should 
be  struck  out,  but  that  at  the  end  of  the  case,  having 
regard  to  the  whole  case,  he  should  give  his  decision 
that  that  case  is  not  to  be  reported,  except  the  names 
of  the  parties- P — That  is  so. 

11.004.  (Mr.  Brierley.)  How  often  does  your  comity 
coiu't  sit  at  Newnham  ? — Once  a  month. 

11.005.  Are  there  any  courts  on  the  Gloucester 
circuit  where  the  court  only  sits  once  in  two  months ' 
—Yes. 

11.006.  If  you  transfer  the  jurisdiction  of  the 
magistrates  to  the  county  coui-ts  for  separation  orders,  as 
you  propose,  what  do  you  suggest  the  wife  should  do  in 
cases  where  immediate  relief  is  necessary  ? — I  think  in 
matters  of  emergency  application  might  be  made  at  the 
registrar's  ofiice,  and  either  that  the  judge  should 
arrange  a  special  day  for  that  particular  com-t,  or  that 
it  should  be  heard  by  one  of  his  other  courts,  the 
nearest  and  most  available, 

11.007.  Is  it  not  your  experience,  I  will  say  in 
almost  nine  cases  out  of  ten  of  this  kind,  that  there  is 
emergency — they  are  matters  of  urgency  ? — Sometimes. 

11.008.  Are  not  most  of  these  wives  in  an  almost,  if 
not  entirely,  destitute  condition  as  soon  as  they  have 
left  their  husbands,  or  as  soon  as  their  husbands  have 
left  them  ? — Yes  ;  but,  again,  they  have  the  overseers 
of  the  parish  to  give  reUef . 

11.009.  Do  the  overseers  of  the  parish  give  outdoor 
relief,  or  do  they  require  them  to  enter  the  workhouse  ? 
— No,  I  think  they  would  give  outdoor  relief. 

11.010.  They  would,  in  your  opinion  ? — Yes. 

11.011.  You  gave  as  one  of  tne  reasons  for  trans- 
ferring these  separation  orders  to  the  county  com-ts 
that  the  order  would  be  better  enfoi'ced  in  the  county 
court  ? — Yes. 

11.012.  Why  do  you  say  that  P — Because  in  the 
police  courts,  in  the  magistrates'  coui-ts,  they  have  not 
any  machinery  for  caiTying  out  or  collecting  arrears. 
Supposing  an  order  is  made,  the  woman  has  to  cany 
out  the  order.     It  is  not  watched  in  any  way. 

11.013.  Does  not  the  plaintiff  carry  out  the  judg- 
ment in  the  county  coui-t  ?  The  plaintiff'  has  to  apply 
for  a  warrant  of  execution  ? — Yes. 

11.014.  In  the  county  court  the  remedy  is  a  waiTaut 
of  execution  or  a  judgment  summons  ? — Yes. 

11.015.  In  the  police  coui-t  the  remedy  is  warrant 
for  distress,  or,  if  there  are  no  goods,  an  application 
for  a  warrant  or  summons  P — Yes. 

11.016.  As  a  matter  of  fact,  is  not  the  remedy 
rather  better  in  the  police  coru't^,  namely,  that  in  the 
county  court  in  a  judgment  smnmons  means  must  he 
proved,  whei-eas  on  a  warrant  for  the  arrears  in  the 
police  court  it  is  not  legally  necessary  to  prove  means  ? 
— That  is  the  existing  procedure. 

11.017.  Does  it  not  follow  that  the  means  of 
enforcing  the  ari-ears  is  somewhat  better  in  the  police 
court  than  in  the  county  court  P  It  is  necessary  to 
prove  means  in  the  one  case,  whereas  it  is  not  legally 
necessary  to  prove  means  in  the  other  P — In  the  making 
of  the  order  in  the  police  court  the  history  is  gone  into, 
the  question  of  means 

11.018.  I  do  not  say  it  is  nut.  You  only  gave  as 
one  of  your  reasons  that  the  arrears  could  be  better 
enforced  in  the  county  coui-t  than  in  the  piilice  court 
I  was  suggesting  to  you  that  is  hardly  so  ? — I  consider 
the  county  court  has  the  best  machinery  for  the 
enforcement  of  the  orders. 

11.019.  (Judge  Tindal  Atkivfsnn.)  May  I  ask  one 
question  upon  that  P  You  know  in  an  administration 
order  the  imprisonment  goes  unless  the  debtor  proves 
he  has  not  had  means  P — Yes. 

11.020.  There  would  be  no  difficulty,  if  your  view  is 
right,  in  placing  these  orders  in  the  same  position 
either  as  administration  orders  or  in  giving  the  judge 
a  power  to  imprison  without  a  proof  of  means  P — 
Exactly  so. 

(Chairman.)  We  thank  you  very  much  for  your 
evidence. 


MINUTES   OF   EVIDENCE. 


4;-!  5 


22  March  1910.] 


Mr.  H.  Wrat. 


[^Continued. 


Ml-.  Haebt  Wrat  called  and  examined. 


11.021.  (Chairman.)  Are  you  president  of  the  HuU 
Incorporated  Law  Society  ? — I  am. 

11.022.  Wliat  is  the  number  of  members  of  that 
society  ?— About  130. 

11.023.  Tou  take  an  annual  year  of  office  ? — That 
is  so. 

11.024.  Tou  are  president  this  year  ? — This  year. 

11.025.  I  will  fii-st  ask  you  with  regard  to  the 
divorce  practice  of  your  firm.  What  is  the  name  of 
your  firm  ? — Laverack,  Son,  and  Wray. 

11.026.  Have  you  had  considerable  experience  of 
divorce  cases  and  sepai-ation  orders  ? — I  think  -we  huve. 

11.027.  In  yo\ir  proof  you  say  at  present  you  have 
a  dozen  divorce  cases  in  your  office  iit  the  various 
stages  ? — That  is  so. 

11.028.  And  further  on  you  say  you  have  an  average 
of  three  or  foui-  sepai-ation  eases  per  week  at  the  local 
coui-t  ? — That  is  scarcely  correct.  We  have  probably 
three  or  foiu-  cases  per  week  about  which  we  are  con- 
sulted. Probably  one-haM  of  those  will  be  dealt  with 
through  the  local  court,  or  through  agreement  or  deeds 
o*  separation. 

11.029.  Has  your  experience  led  you  to  any  con- 
clusion as  to  the  present  state  of  things  with  regard 
to  divorce  jurisdiction  ? — ^Tes.  I  have  long  held  the 
opinion  that  there  was  frequently  very  great  hardship 
80  far  as  the  poorer  classes  are  concerned  with  regai'd 
to  divorce.  They  have  nothing  like  the  same  oppor- 
tunity of  getting  a  divorce,  and  in  many  instances  the 
circumstances  are  much  more  deserving  than  in  the 
well-to-do  classes. 

11.030.  Tou  have  been  in  practice  for  25  years? — 
That  is  so. 

11.031.  Is  that  including  pi-actice  both  in  Hull  and 
in  the  local  courts  in  Torkshire  and  Lincolnshire  ? — 
That  is  so. 

11.032.  What  is  the  remedy  you  propose  for  the 
difficulty  you  have  mentioned  ? — I  would  propose  that 
certain  of  the  county  court  districts  have  divorce 
jurisdiction.  I  should  not  go  so  far  as  the  last  witness 
and  give  every  county  court  jurisdiction.  I  think  the 
county  courts,  where  there  is  a  High  Court  registry, 
would  be  ample  to  supply  the  need. 

11.033.  He  was  speakiag  for  Gloucestershire  and 
you  are  speaking  for  a  part  of  Torkshire  ? — ^I  am 
speaking  for  Hull,  which  has  its  district  registry. 

11.034.  But  the  difficulty  -that  was  suggested  by 
him  I  should  like  to  ask  you  about ;  it  was  the  difficulty 
of  poor  people  getting  to  a  central  district  registry  ? — 
I  do  not  anticipate  any  difficulty  with  regard  to  that. 
We  have  now  very  excellent  train  services,  and  some  of 
the  railway  companies  run  motor  buses  into  the  remote 
country  districts.  I  do  not  see  why  the  witnesses 
should  not  get  to  a  centre  like  Hull,-  or  Tork,  or  Scar- 
borough, which  is  another  district  registry  town,  getting 
there  and  back  in  the  course  of  a  day  quite  com- 
fortably. 

11.035.  It  depends  practieally  upon  the  facility  of 
access  ? — That  is  so.  We  frequently  have  cases  at  the 
assizes ;  your  Lordship  will  know  that  the  assizes  for 
the  north  and  east  riding  are  held  frequently  at  Tork, 
and  in  many  instances  vritnesses  come  from  the  remote 
parts  of  the  north  riding  of  Torkshire  down  to  Tork, 
and  again  from  the  easternmost  comer  of  Torkshire, 
dovra  as  far  as  Spurn  point,  to  and  from  Tork.  They 
can  get  through  imcontested  or  undefended  cases  at 
the  assizes  quite  comfortably  in  the  course  of  the  day. 

11.036.  That  is  really  a  question  of  local  facilities, 
of  getting  about,  which  may  not  apply  in  some  parts  ? 
— I  imagine  there  may  be  some  difficulties. 

11.037.  Tou  would  place  it,  as  it  were,  in  the  head- 
quarters of  the  county  court  ?— That  is  my  view. 

11.038.  Tou  say  much,  as  I  foUow,  as  the  bank- 
ruptcy jurisdiction  ?— I  take  bankruptcy  as  a  case  in 
point,  where  debtors  have  to  travel  for  some  distance 
frequently  far  beyond  their  own  town,  in  which  there 
may  be  a  sitting  of  the  county  court,  to  another  town 
where  the  public  examination  takes  place. 

11  039.  There  are  two  points  on  this  suggestion  I 
should  like  to  ask  you  about.  The  first  is  whether 
you  think  that  the  people  who  might  use  those  courts 


would  resent  having  them  instituted? — I  think  they 
would  resent  having  their  cases  associated  with  the 
police  court,  but  I  do  not  think  they  would  object  to 
the  county  court  having  jurisdiction. 

11.040.  The  other  point  is  whether  you  think  there 
is  any  real  demand  from  your  experience  for  some 
such  facilities  as  you  are  suggesting  ? — I  should  not 
like  to  say  that  there  is  an  overwhelming  demand  for 
the  establishment  of  a  poor  man's  divorce  court,  but 
there  are  many  instances  of  very  great  hardship  being 
endured,  particularly  by  women,  and  owing  to  poverty, 
where  I  think  the  parties  would  avail  themselves  of  tlie 
facilities  if  they  were  afforded, 

11.041.  Passing  on  for  a  moment  to  the  question 
of  separation  orders,  you  have  told  us  you  have  a 
number  of  these  ? — Tes. 

11.042.  I  gather  fi-om  your  proof  you  find  the  per- 
centage is  lower  than  in  the  towns.  What  do  you  attri- 
bute that  to  ? — I  think  that  the  attractions  in  the 
country  are  fewer  than  they  are  in  the  town,  and  that 
the  opportunities  of  spending  money  are  a  good  deal 
less  in  the  country  villages,  and  although  I  am  rather 
afraid  the  proportion  of  immorahty  before  marriage  is 
somewhat  larger  in  the  country  villages,  yet  my 
experience  goes  to  show  that  after  marriage  you  have 
practically  very  few  cases  of  separation. 

11.043.  In  the  country? — Tes,  and  I  speak  from 
some  little  experience  of  that,  first  as  a  practitioner  in 
a  fair  number  of  the  local  courts,  and  also  because  I 
occasionally  act  as  assistant  magistrates'  clerk  in 
another  court  in  which  I  do  not  practise.  After 
marriage  I  think  the  people  in  the  country  settle  down 
much  more  happily  and  contentedly,  generally  speaking, 
than  those  in  towns,  and  there  are  certainly  fewer 
cases  of  separation. 

11.044.  Do  you  consider  that  the  marriages  are 
more  providently  made  in  the  country  than  in  towns  ? 
• — I  think  that  the  people  in  the  country  are  more 
contented  and  more  disposed  to  settle  down  under  the 
conditions  which  surround  them  than  the  people  are  in 
the  towns.  Once  you  get  a  young  farm  lad  manied 
to  a  girl  in  the  village,  the  chances  are  against  an 
unhappy  marriage.  He  settles  down  in  fife,  and  she 
has  fewer  temptations,  perhaps,  less  opportunities  of 
spending  money,  and  frequently  there  are  much  better 
results  than  in  the  larger  towns. 

11.045.  Tou  have  some  reference  to  it  in  your 
proof.  What  do  you  say  as  to  the  effect  of  a  separa- 
tion order  between  these  people  ? — My  own  view  is 
this.  I  should  not  grant  a  separation  order  at  once. 
I  should  grant  a  separation  order  in  the  first  instance 
on  the  lines  of  decrees  nisi  for  periods  of  one,  three,  six, 
or  twelve  months,  and  I  should  avail  myself  of  the 
services  of  the  probation  officers  of  the  court,  who, 
from  my  ovra  experience,  render  most  excellent  service 
in  many  ways,  particularly  in  regard  to  children,  as  to 
whether  there  was  not  a  possibihty  of  the  parties  being 
got  together  again.  I  should  not  grant  them  a 
separation  order  at  once.  It  would  be  a  conditional 
order  under  which  the  wife  would  be  allowed  her  main- 
tenance, but  it  would  be  for  a  fixed  period,  and  at  the 
end  of  that  period  there  can  be  a  report,  as  frequently 
happens  in  the  Hull  Court,  where  children  are  bound 
over  under  the  new  Act  and  placed  under  probation 
officers'  charge.  He  reports  to  the  magistrate  the 
result  of  his  experience  of  the  person  during  the  six 
or  twelve  months  they  are  bound  over,  in  the  hope  by 
probably  being  brought  to  the  court  again  that  the 
parties  might  be  prevailed  upon  to  get  together  again. 

11.046.  Do  you  consider  if  the  order  is  permanent 
it  is  likely  to  produce  bad  results  ? — I  am  afraid  it  has 
a  tendency  more  on  the  part  of  the  man  than  the  wife. 

11.047.  In  your  proof  you  refer  to  local  courts 
having  power  to  review  the  facts,  and,  if  thought  fit, 
to  grant  a  dissolution  of  the  marriage.  Will  you 
explain  what  you  intend  to  convey  there  ?— That  is 
probably  rather  badly  expressed.  I  was  thinking  more 
at  that  time  of  the  point  with  which  I  have  just  dealt 
that  the  order  should  not  be  made  permanent  at  the 
time  of  making,  that  they  should  be  conditional,  that 
the  parties  should  be  in  a  sense  on  probation. 
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11,048.  Tou  have  a  suggestion  as  to  making  the 
meaning  of  "habitual  drunkard"  clearer? — I  think  it 
would  be  a  good  thing.  There  is  great  confusion  in 
the  minds  of  a  large  number,  I  think  in  the  minds  of 
some  of  the  judges  and  certainly  of  the  practitioners, 
as  to  when  a  person  does  become  an  habitual  drunkard, 
and  if  we  could  have  a  legal  definition  it  would  be  of 
service,  I  think. 

11.049.  There  is  a  statutory  definition? — Tes. 

11.050.  Do  you  mean  you  would  rather  loosen  it  ? 
— I  should  loosen  it  very  considerably. 

11.051.  The  result  of  what  you  are  saying  sub- 
stantially comes  to  this  :  you  would  confer  jurisdiction 
on  the  county  courts  in  the  way  you  have  described 
for  divorce  cases  ? — Tes. 

11.052.  Would  you  leave  the  magistrates'  juris- 
diction much  as  it  is,  with  the  exception  of  what  you 
have  suggested  about  discretionary  powers  as  to  the 
length  of  the  order,  or  would  you  confer  that  on  county 
courts  too  ? — I  was  very  much  impressed  with  the 
evidence  of  the  first  witness  this  morning,  and  probably 
the  second  witness  too.  It  depends  to  a  very  large  extent 
upon  the  magistrate.  We  are  singularly  fortunate  in 
having  a  most  paiustaking  magistrate. 

11.053.  Is  he  a  stipendiary  ? — Tes.  I  think  he  has 
been  a  witness  before  the  Commission.  He  is  very 
painstaking,  and  many  times  he  adjourns  cases  for  a 
fortnight  or  a  month  in  order  that  the  parties  might, 
if  possible,  be  induced  to  get  together  again,  and 
dealing  parenthetically  with  regard  to  this  question  of 
maintenance  during  the  month  he  suggests  that  during 
the  period  of  adjournment  there  shotdd  be  a  payment 
per  week  without  prejudice  to  the  hearing,  and  that 
disposes  of  the  temporary  difficulty  of  maintenance 
which  was  referred  to.  There  is  a  strong  objection  to 
some  of  the  local  justices  having  powers  of  divorce. 
There  is  no  doubt  that  they  do  get  to  know,  probably 
much  against  their  will  in  many  cases,  some  of  the 
facts  of  the  case,  and  probably  at  times  only  the  facts 
on  one  side,  which  is  much  to  be  deplored  in  the 
administration  of  justice.  The  stipendiary  magistrate, 
of  course,  is  far  above  anything  of  that  sort ;  he  hears 
nothing  of  the  cases  until  they  come  before  him.  I  do 
not  quite  like  the  idea  of  vesting  in  benches  of  magis- 
trates, constituted  as  they  are  in  many  instances,  the 
power  of  divorce. 

11.054.  Does  that  apply  also  to  the  powers  they 
have  at  present  of  separation,  or  would  you  prefer  to 
see  that  confined  to  a  legally  trained  mind  ? — I  think 
I  should  retain  that  as  it  is.  Many  of  the  facts  in 
connection  with  these  separation  cases  are  facts  which 
men  of  the  world  are  capable  of  dealing  with.  We  get 
a  fairly  good  sprinkling  of  practical  men  on  the  bench, 
though  they  have  other  disadvantages. 

11.055.  That  comes  to  this,  leaving  the  magistrates 
then-  jurisdiction  much  as  it  is,  with  the  amendment 
you  have  suggested  of  giving  an  interim  or  not 
complete  order  tiU  a  later  period  ? — That  occurs  to  me 
as  a  suggestion  that  might  have  very  beneficial  results. 

11.056.  Would  you  convey  to  us  or  not,  as  between 
the  lay  magistrates  and  the  stipendiary  magistrates,  if 
possible,  that  all  these  separation  cases  even  should  go 
before  a  legal  tribxmal  ? — I  think  it  would  be  highly 
desirable. 

11.057.  The  next  point  is  the  question  of  the 
publication  of  reports.  Will  you  tell  us  what  view 
you  have  formed  about  that  ? — I  think  the  present  day 
system  of  publication  is  most  objectionable,  and  to  my 
certain  knowledge  has  had  very  detrimental  results.  It 
seems  to  me  that  a  short  condensed  report,  a  sort  of 
resume  of  the  case,  with  the  names  of  the  parties  and 
their  addresses  and  the  tribunal  before  which  the  case 
was  heard,  and  the  decision,  would  be  enough  in  the 
interests  of  the  public.  I  should  not  even  mention 
the  witnesses'  names,  because  many  people  object  to 
go  to  court,  and  particularly  to  a  police  court  or  assize 
court,  because  they  will  not  be  associated  with  what 
they  imderstand  goes  on  at  the  police  coui-t  and  assize 
court. 

11.058.  Tou  said  it  was  detrimental,  to  your  certain 
knowledge.  What  exactly  is  the  state  of  facts  or 
matters  brought  to  you  to  make  it  your  certain  know- 
ledge that  the  effects  ai-e  bad  ? — Cases  where  evidence 


has  been  given  in  the  court  that  the  wife  has  traced 
the  faults  of  her  husband  from  a  certain  pubhshed 
case  or  a  certain  local  case,  facts  having  reached  her 
husband's  knowledge,  and  she  attributes  his  downfall 
to  practically  that  period. 

11.059.  Through  reading  something?  —  Through 
reading  something  in  the  paper. 

11.060.  The  next  point  is  the  question  of  amend- 
ments ;  are  those  confined  to  amendments  in  the 
practice  of  procedm-e,  or  in  the  law  ? — Both.  I  think 
the  procedure  in  the  divorce  court  is  vei-y  good.  Tou 
get  the  petition,  which  sets  forth  the  allegations  against 
the  respondent  concisely,  sufficiently  to  bring  to  hie 
knowledge  what  it  is  that  is  to  be  said  against  him. 
The  citation  brings  him  before  the  court  or  not,  as 
he  chooses,  and  it  seems  to  me  that  that  is  a  very 
simple  way  of  citing  a  party  before  the  court.  Tou 
serve  him  with  his  citation,  the  copy  petition  accompanies 
it,  and  he  sees  what  is  required  of  him,  to  attend  the 
court,  enter  his  appearance,  and  what  it  is  that  is  charged 
against  him.  I  do  not  think,  with  great  respect,  you 
can  improve  upon  that. 

11.061.  What  suggestion  in  the  way  of  amendment 
are  you  making.'' — I  think  that  I  should  make  one 
addition  to  the  grounds  for  divorce  on  the  part  of  the 
wife,  where  the  husband  is  treating  his  wife  with  studied 
contempt,  ignoring  her  existence  practically,  insulting 
her  before  the  servants,  refusing  to  associate  with  her, 
will  not  take  his  meals  with  her,  will  not  take  her  into 
society,  and  treats  her  in  that  way — I  think,  of  course, 
after  very  careful  investigation  of  the  whole  of  the 
facts,  that  those  together  should  constitute  an  additional 
ground  for  freeing  a  wife  from  such  a  husband. 

11.062.  Have  you  considered  the  question  of  crime, 
insanity,  and  desertion  ? — Tes.  I  do  not  think  that  I 
favour  the  additional  ground  of  commitment  for  a  term 
of  years,  penal  servitude.  I  think  that  is  one  of  the 
incidents  of  married  life  that  I  should  expect  a  wife 
to  put  up  with.  It  is  one  of  the  misfortunes  which 
may  overtake  her  in  her  married  life,  and  she  would 
have  to  put  up  with  it.  I  should  not  like  to  say  a 
much  longer  term  of  penal  servitude  than  has  been 
suggested  should  be  made  a  grovmd  for  divorce. 

11.063.  With  regard  to  insanity  and  desertion,  what 
have  you  to  say? — I  think  in  hopeless  insanity  cases 
I  should  grant  her  release. 

11.064.  And  the  other  ? — Desertion  would  have  to 
be  for  longer  than  has  been  suggested  this  morning. 

11.065.  I  daresay? — I  should  think  not  less  than 
two  years. 

11.066.  The  other  points  you  mention  are  chiefly 
details  as  to  matters  of  damages,  and  so  on,  that  I  do 
not  know  we  need  trouble  about.  There  is  a  point 
about  custody  of  the  children  which  you  mention 
towards  the  end  of  yoiu-  proof,  which  I  should  hke  to 
ask  you  aboiit.  Tou  have  something  to  say  about 
that  ? — Tes.  I  think  under  the  separation  orders  which 
are  now  made  the  coui-t  usually  as  a  matter  of  course 
gives  the  custody  of  the  children  to  the  wife.  I  should 
like  the  court  to  have  a  retaining  influence  over  those 
children,  the  power,  if  need  be,  again  thi-ough  its 
probation  officers,  to  visit  those  children  and  see  that 
they  are  being  brought  up  under  proper  circumstances 
and  surroimdings,  even  by  the  successful  party,  and 
that  the  com-t  should  have  the  power  to  take  the 
children  out  of  the  possession  of  a  mother  who  was 
neglecting  them,  under  similar  provisions  to  those 
provided  by  the  Cruelty  to  Children  Acts. 

11.067.  The  last  point  you  mention  is  placing  men 
and  women  on  the  same  footing  P — Tes. 

11.068.  (Judge  Tindal  Atkinson.)  One  question  about 
the  limitation  of  county  courts.  Tou  would  limit  the 
county  court  to  tiy  divorce  cases  to  those  which  have 
a  district  registry  ? — I  think  it  would  supply  the 
demand. 

11.069.  Do  you  know  how  many  courts  have  dis- 
trict registries  attached  to  them  in  England  and 
Wales  ? — I  do  not  know  the  precise  number,  but  I 
should  think  50  or  60,  perhaps. 

11.070.  I  think  there  are  a  larger  number  than 
that ;  I  think  nearly  90.  That  is  over  the  whole  of 
England  and  Wales  ? — Tes. 
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11.071.  There  are  about  564  county  courts  ? — 
Yes. 

11.072.  If  you  limit  it  to  the  district  registry,  do 
you  think  that  would  give  the  poor  people  who  were 
not  resident  close  by  the  district  any  facilities  at  all  ? 
— I  think  so.  I  have  in  my  mind  a  county  court 
which  is  20  miles  distant  from  the  extreme  limit  of 
that  county  court  area.  I  never  hear  any  complaints 
fi'om  the  suitors  in  the  coui-t  as  to  having  to  attend 
the  court, 

11.073.  I  have  only  one  district  registry,  at  Col- 
chester, and  I  have  jurisdiction  in  Hertfordshire,  and 
that  would  necessitate  the  parties  going  from  Hert- 
fordshire all  the  way  down  to  Colchester,  and  getting 
from  the  Hertfordshire  and  Cambridge  Ime  on  to  the 
main  Colchester  line,  which  would  be  practically  im- 
possible P — There  might  be  instances  where  that  would 
have  to  be  rather  enlarged  upon. 

11.074.  Whei-e  the  judge  is  the  same  judge,  if  it 
is  for  the  convenience  of  the  parties,  why  should  he 
not  exercise  it  in  any  of  the  towns  which  would  enable 
the  parties  to  get  to  them  ?  —  There  is  nothing 
against  it. 

11.075.  I  do  not  know  whether  you  have  practised 
in  the  county  court,  have  you  ? — Tes. 

11.076.  Do  you  find  that  the  county  courts  are  a 
popular  tribunal.'' — Tes.  There  is  a  very  different 
opinion  in  the  mind  of  the  public ;  they  differentiate 
between  a  police  court  and  a  county  court.  You  can 
get  witnesses  to  come  to  a  county  court  wUlingly  and 
almost  gladly  to  help  people  who  need  them,  but  they 
rather  shrink  from  entering  a  police  court.  There  is 
something  about  it  which  is  objectionable  to  them, 
and  they  do  not  care  to  go  and  have  it  said  afterwards 
that  they  had  been.  It  may  be  sentiment,  but  the 
feeling  exists. 

11.077.  It  is  like  what  a  lady  said  to  me  once. 
She  was  a  defendant  in  the  county  court.  She  did  not 
like  to  be  in  the  police  court,  she  said.  I  told  her  it 
was  not  a  police  court,  and  she  said  it  was  next  door 
to  it  ? — Tes.  Well,  that  would  be  the  case  in  many 
instances. 

11.078.  {Lord  Guthrie.)  Do  you  propose  to  limit 
the  remedy  of  divorce  in  these  local  centres  to  persons 
below  a  certain  limit  of  income  ? — Tes. 

ll,078o.  How  much  ? — I  should  think  not  more 
than  il.  or  50s.  a  week. 

11.079.  Is  it  that  class  and  downwards  who  are  at 
present  deprived  practically  of  any  legal  remedy  ? — 
That  is  my  experience. 

11.080.  So  far  as  you  know,  is  this  the  only  case 
in  England  where  an  important  legal  remedy  is 
practically  denied  to  the  poor,  as  far  as  you  remember 
at  the  moment  ? — Tes,  I  should  say  that  is  so.  Take 
the  procedure  and  the  practice  under  the  Workmen's 
Compensation  Act,  where  the  poor,  through  the 
medium  of  the  county  court,  get  the  amount  to  which 
they  are  entitled  awarded  to  them  practically  with  no 
expense  at  all. 

11.081.  And  the  tendency  of  recent  legislation  has 
been  to  open  remedies  to  the  poor  more  freely  than 
they  were,  by  increasing  the;  jurisdiction  of  the  county 
court  ? — That  is  my  view. 

11.082.  On  the  other  hand,  is  it  not  a  fact,  if  your 
proposals  are  earned  out,  this  will  be  the  only  case 
where  jui-isdiction  to  deal  with  a  certain  class  of  action 
is  denied  to  people  whose  income  is  above  a  certain 
limit? — Tes,  so  far  as  place  of  trial  is  concerned. 

11.083.  Tou  propose  to  exclude  people  above  21. 
per  week  from  the  remedy  of  divorce  in  the  county 
court  ? — Tes. 

11.084.  There  is  no  other  instance  of  that  being 
done  that  yon  remember  ? — No.  I  should  say  to  that 
extent  the  experiment  would  be  exceptional. 

11.085.  Necessitated  by  the  circumstances  P — 
Necessitated  by  the  circumstances,  and  bearing  out 
the  idea  that  the  county  coui-t  is  regarded  as  the  poor 
man's  court. 

11.086.  I  quite  understand.  What,  in  your  case, 
would  be  the  biggest  cost  to  a  witness  for  a  return 
ticket  from  the  remotest  part  to  Tork  or  Hull,  what- 
ever it  may  be :  roughly  11.  ? — Oh,  dear,  no. 
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11.087.  Not  so  much  P— Hull  to  Tork  would  be 
about  6s. 

11.088.  Would  10s.  be  the  biggest  P— I  should  think 
it  would  caiTy  you  from  Middlesbrough  to  Tork. 

11.089.  So  that  a  5Z.  note  would  cover  the  witnesses 
easily  in  undefended  cases  ? — In  the  ordinary  simple 
undefended  cases  where  you  have  probably  the  wife, 
and  one  witness  who  may  have  seen  the  act  of  mis- 
conduct, which  is  sufficient  to  obtain  the  order,  5Z.  is 
quite  sufficient  for  the  witnesses.  The  cost  is  incurred, 
if  I  may  say  so,  through  our  having  to  engage  counsel 
and  London  agents. 

11.090.  Tou  attach,  however,  importance,  in  such 
matters  as  divorce,  to  the  court  having  professional 
assistance,  if  possible,  in  every  case,  rather  than  the 
persons  being  forced  to  appear  in  person  P — Tes, 
I  do. 

11.091.  At  all  the  centres  you  refer  to  there  is  a 
competent  local  society  of  agents  P — Tes. 

11.092.  Do  you  think  that  solicitors  in  your  county 
could  be  got  at  these  centres  to  appoint  a  certain 
number  of  their  younger  members,  year  by  year,  to 
represent  the  poor  gratuitously  in  these  cases  P — I 
should  think  that  could  be  adopted. 

11.093.  Do  you  know  that  is  our  system  in  Scot- 
land all  through,  that  the  local  solicitors  appoint  a 
certain  number  annually  of  their  yoimger  members  to 
represent  the  poor  ? — ^I  was  not  aware  of  that. 

11.094.  We  find  no  difficulty — ^they  are  the  younger 
men  with  little  to  do,  of  com-se  ? — They  get  the 
experience. 

11.095.  Do  you  think  there  would  be  any  difficulty 
in  England  ? — I  should  not  think  so. 

11.096.  That  would  be  very  important,  to  ensure 
that  in  every  case  there  were  persons  responsible  to 
the  court  to  appear  for  the  parties  P — Tes ;  it  would 
have  all  that  advantage. 

11.097.  And  especially  in  questions  of  collusion  it 
would  be  a  safeguard  to  the  court  that  persons  who 
were  responsible  to  the  court  conducted  the  cases  ? — 
Yes.  Dealing  with  the  Workmen's  Compensation  Act 
as  administered  in  HuU,  where  we  have  a  very  large 
number  of  cases,  as  you  can  readily  imagine,  about  one 
month  sees  the  beginning  and  the  end  of  the  case.  A 
woman  who  has  the  misfortune  to  lose  her  husband,  a 
month  later  may  have  received  her  award  from  the 
county  court  judge,  and  probably  a  payment  on  account 
out  of  the  araoimt  paid  into  court. 

11.098.  In  the  case  you  mentioned  of  desertion 
long  continued  and  persisted  in,  wiKul  desertion,  have 
you  this  knowledge,  that  a  husband  who  has  disappeared 
to  the  colonies,  for  instance,  concealing  his  address, 
sending  no  maintenance  to  his  wife  and  children, 
leaving  them  to  starve,  generally  has  taken  up  with 
another  woman  ?  Do  you  think  it  is  a  fair  presump- 
tion P — I  have  no  case  present  in  my  own  mind  of  the 
kind  at  the  moment,  but  I  quite  accept  that  view  of 
the  matter. 

11.099.  In  regard  to  hopeless  insanity,  is  it  your 
view  that  may  reasonably  be  taken  as  equivalent  to 
death  ? — I  think  it  is  almost  worse  than  death  for  the 
wife. 

11.100.  (Sir  George  White.)  I  gather  that  on  the 
whole,  whilst  you  are  prepared  to  give  jurisdiction  in 
divorce  cases  to  the  county  court,  you  are  still  in 
favour  of  keeping  the  ordinary  separation  orders  cases 
to  ordinary  magistrates  ? — Yes,  I  think  I  should, 
because,  in  many  instances,  separation  orders  are  dis- 
posed of  in  ten  minutes ;  there  may  be  no  appearance 
on  the  part  of  the  husband;  the  facts  are  perfectly 
clear,  and  probably  the  police  court_  is  as  quick  and 
expeditious  a  way  of  deaUng  with  it  as  the  county 
court. 

11.101.  I  gather,  too,  that  in  some  cases  where 
separation  orders  are  given  you  think  a  divorce  would 
be  preferable.  You  say,  in  your  proof,  that  you  think 
a  separation  order  is  a  frequent  obstacle  to  the  parties 
availing  themselves  of  an  offer  of  marriage  P — Yes. 

11.102.  And  if  the  county  court  was  available, 
those  cases  would  go  to  the  county  court  for  divorce 
rather  than  to  the  court  of  summary  jurisdiction  for 
sepajation  ? — Yes. 
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11.103.  Tou  do  not  tliink  that  there  is  an  over- 
whelming demand  for  divorce  amongst  these  poorer 
people  ? — I  do  not  allege  that  for  a  moment.  There  is 
no  great  outcry  that  I  know  of,  but  at  the  same  time 
there  are  a  large  number  of  people  sufEering  from  the 
fact  that  they  cannot  get  relief  from  a  husband  from 
whom  they  should  have  relief.  They  have  not  the 
means  to  do  it. 

11.104.  Do  you  think  in  many  cases  they  do  not 
make  the  demand  because  they  are  already  aware  that 
the  cost  is  prohibitive  ? — I  do. 

11.105.  Therefore  their  cases  do  not  come  so 
prominently  before  the  court,  or  any  one  else,  as  they 
would  if  this  was  not  a  known  obstacle  ? — That  is  my 
experience. 

11.106.  Tou  suggest,  I  think,  that  in  your  expe- 
rience the  poorer  people  in  the  country  are  more 
faithful  to  the  marriage  tie  than  in  towns  ? — To  the 
marriage  tie  I  do  think  so. 

11.107.  Tou  give  as  a  reason  that  there  is  less 
opportunity  of  spending  money.  Would  you  think 
another  reason  is  that  there  is  sure  to  be  more  pub- 
licity in  the  narrow  circle  in  which  they  are  than  in 
towns  ? — No,  I  should  not  assign  that  as  a  reason.  I 
think,  on  the  whole,  the  country  people  after  marriage 
settle  do\vn  and  are  inclined  to  be  more  faithful  to 
each  other  than  people  in  a  similar  station  of  life  in 
town. 

11.108.  1  understand  you  are  against  allowing 
divorce  in  any  case  of  penal  servitude,  whatever  the 
nature  of  the  crime  ? — ^I  should  differentiate,  probably. 
I  could  imagine  one  or  two  gross  cases  where  I  would 
release  the  wife.  But  take  a  sentence  of  penal  servitude 
for  embezzlement. 

11.109.  Tou  would  give  jurisdiction  ? — No  ;  I  should 
discriminate  between  the  offences. 

11.110.  (Sir  Lewis  Bibdin.)  Do  you  mean  you  would 
allow  penal  servitude  for  embezzlement,  or  would  you 
not  ? — 1  would  not.  Take  a  bank  clerk,  who  may  have 
a  large  family ;  his  salary  is  small ;  it  is  a  case  extend- 
ing over  a  long  time,  and  he  gets  a  sentence  of  penal 
servitude.  1  should  not  let  the  wife  divorce  him.  But 
if  it  was  a  case  of  a  gross  act,  such  as  one  can  imagine, 
some  of  the  grosser  oSences,  offences  against  natm-e, 
and  different  things  of  that  sort,  then  I  should. 

11.111.  [Sir  George  White.)  That  is  what  I  want  to 
get  at  ? — I  think  I  said  at  first  I  was  against  it,  but  I 
would  alter  that.  1  can  imagine  cases  where  I  would 
grant  divorce. 

11.112.  I  want  to  ask  you  a  question  because  of 
something  in  your  evidence  and  in  the  evidence  of  a 
previous  witness.  Tou  rather  implied  that  local  justices 
are  not  absolutely  the  best  tribunal  to  deal  with  these 
cases,  because  they  get  to  know  the  facts  of  the  case. 
Is  it  in  your  experience  a  matter  of  practice  to  any 
extent  whatever  that  local  justices  in  their  private 
capacity  Ksten  to  statements  made  by  people  who  are 
coming  under  their  jurisdiction  afterwards  P^It  is  my 
experience  that  at  times  they  have  to  listen,  that  they  are 
not  willing  parties  to  it,  and  they  object  to  it,  but  they 
cannot  help  themselves  ;  they  get  to  know.  I  remember 
on  one  oc(!asion  a  magistrate  asking  a  question  which 
did  not  arise  out  of  evidence  at  all,  but  which  could 
only  have  been  asked  owing  to  some  private  knowledge 
of  the  case  of  his  own. 

11.113.  I  can  imagine  a  case  of  that  kind.  I  wanted 
to  get  at  whether  you  considered  it  was  in  any  sense  a 
practice  for  magistrates  to  allow  people  who  were 
coming  before  them  to  come  to  them  in  their  private 
capacity  and  make  statements  ? — I  should  not  like  to 
suggest  that  against  the  magistrates.  I  think  they 
very  strongly  object  to  it,  but  they  cannot  help  them- 
selves ;  they  are  in  a  small  country  village,  probably,  or 
a  small  town,  and  the  parties  go  to  them  and  tell  their 
story,  or  as  much  of  it  as  the  magistrate  is  disposed  to 
listen  to,  and  they  get  some  information  other  than 
that  which  is  disclosed  in  the  court. 

11.114.  Unwittingly,  really  ? — Of  course,  I  do  not 
suggest  they  go  in  search  of  it. 

11.115.  I  should  have  supposed  the  practice  was 
they  would  say  at  once,  "  This  case  coming  before  me, 
"  I  cannot  hear  anything  you  have  to  say"? — They 


probably  say  so,  but  they  have  probably  heard  a  good 
deal  before  they  make  up  their  mind  to  say  so 

11.116.  {Mr.  Spender.)  May  I  just  try  to  get  clearer" 
the  course  of  events  you  contemplate  for  the  county 
court  with  regard  to  separation  orders  and  divorce 
jurisdiction.  I  think  you  said  you  would  give  the 
police  magistrate  an  option  to  make  separations  for 
one    month,   or  two   or  three  months,   temporarilyP. 

11.117.  And  then  after  a  certain  period,  if  those 
separations  continued,  you  would  let  the  parties  eo 
from  there  to  the  county  court.?— No.  I  am  sorry  if 
you  understood  that. 

11.118.  That  was  the  point  I  wanted  to  make  clear? 
—My  object  is,  if  possible,  this.  Great  efforts  are 
made  by  our  own  magistrates,  and  in  many  instances 
by  the  advocates  in  our  office.  We  meet  at  our  rooms 
at  the  Law  Courts  with  a  view  to  keeping  these  people 
together  if  it  can  possibly  be  managed.  Where  we 
can  teU  it  is  a  case  of  a  breeze,  as  has  been  suggested, 
or  the  first  quarrel,  and  the  wife  rushes  into  court  for 
a  summons,  the  sohcitors  on  both  sides  are  frequently 
compUmented  by  his  Worship  upon  havmg  made  efforts 
to  prevent  the  thing  coming  into  coiut.  Tou  may  find 
it  hopeless,  and  it  may  be  adjourned  for  a  fortnight  or 
a  month  for  the  parties  to  reconsider  things.  K  at  the 
end  of  the  month  it  is  hopeless,  then  the  magistrate 
makes  his  separation  order.  I  would  make  those  orders 
limited  as  regards  time,  and  at  the  end  of  one  month, 
or  two  months,  or  three  months,  or  six  months,  or 
twelve  months,  whatever  it  might  be— the  shorter  the 
time  the  better,  perhaps— the  parties  should  appear 
before  the  court  agaiu,  and  a  renewed  effort  is  made  to 
get  them  together. 

11.119.  I  follow  that  ? — Probably  the  ground  having 
been  prepared  by  the  probation  officer  in  the  mterval 
the  separation  is  running. 

11.120.  Tou  say  you  would  give  the  local  court 
power  to  review  the  original  facts ;  what  do  you  mean 
by  the  local  court  P — The  magistrates. 

11.121.  Tou  go  on  to  say:  "together  with  any 
"  additional  evidence  that  might  be  brought  forward, 
"  and,  if  thought  fit,  to  grant  a  dissolution  of  the 
"  maniage •" 

(Cliairman.)  That  is  what  the  witness  said  he  wished 
to  coiTect. 

(Mr.  Spender.)  I  thought  it  was  lower  down 

(Chairman.)  That  is  the  point  on  which  he  said  he 
wished  to  vary  the  proof. 

(The  Witness.)  I  should  not  give  the  magistrates 
power  to  dissolve  the  man-iage  at  all. 

11.122.  (Mr.  Spender.)  Tou  would  cut  off  the  people 
who  had  been  to  the  police  court  for  a  separation  order, 
and  got  one,  from  going  afterwards  ?— No,  let  them  go 
to  the  county  court  for  the  divorce  if  they  had  the 
necessary  proof. 

11.123.  This  review  of  the  facts  would  be  taken  by 
the  county  court  p — Tes. 

11.124.  On  the  question  of  publication  of  reports 
you  seem  to  contemplate  the  appointment  of  an  official 
reporter  of  the  court  F— An  official  reporter  of  the 
°°"ii  loT^v'^"'®  °^°'^^  reporters  of  the  court  now. 

11,U5.  Tou  say  it  would  be  sufficient  if  a  condensed 
r.;.SM»ie  of  the  case  were  issued  to  the  press  without 
disclosing  the  names  of  witnesses.  That  seems  to 
contemplate  the  exclusion  of  reporters  from  the  court, 
and  the  supplying  of  an  official  report  to  the  press  ?- 
bmce  the  Criminal  Appeal  Act  you  have  at  quai-ter 
sessions  and  at  assizes  an  official  reporter :  you  might 
adopt  that  principle  in  your  police  courts.  There  are 
Hail  a  dozen  reporters;  you  might  have  one  for  one 
month  and  another  for  another,  and  a  longer  period  if 
you  like,  who  would  prepare  a  short  resume  of  the  case 
and  submit  it  to  the  clerk  to  the  magistrates,  if 
you  like. 

i?}'"^^'  ^°^  "^oxAi  admit  the  public  to  the  court  as 
well  .^— Tes.  What  I  object  to  is  the  publication  of 
three  columns  of  a  wretched  divorce  case  with  aU  its 
vmsavory  details,  and  you  cannot  get  three  hues  or 
three  sentences  about  the  Congo  atrocities.  That  is 
what  I  want  to  convey  to  you.  They  wiU  read  three 
columns  of  divorce  proceedings,  but  you  cannot  get 
them  interested  in  such  queBtions. 
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11.127.  That  is  the  fault  of  the  public  P— Not 
altogether. 

11.128.  Do  you  follow  that  one  consequence  of  this 
proposal  would  be — I  do  not  say  it  is  fatal  to  it — that 
an  official  report  would  prevent  any  report  till  the  next 
day?  The  evening  papers  would  be  shut  out  from 
reporting  a  case  of  public  interest  ? — Would  it  matter 
if  we  have  to  wait  till  the  next  day  to  read  that 
John  Jones  has  been  divorced  ? 


11.129.  May  I  take  it  a  step  further.  Would  you 
reserve  these  reports  till  the  trial  was  over  ? — Yes,  I 
should. 

11.130.  Till  it  was  entirely  over? — Yes,  and  then 
issue  to  the  public  the  official  report  of  the  case.  The 
com-ts  are  open  to  those  of  the  public  who  like  to 
attend  and  hear  for  themselves  what  is  going  on. 

(Chairman.)  We  thank  you  very  much  for  your 
evidence. 


Mr.  John  Herbert  Payne  called  and  examined. 


11.131.  (Chairman.)  You  also  come  from  Hull,  and 
you  are  a  member  of  the  Incorporated  Law  Society. 
I  think  your  name,  in  addition  to  Mr.  Wray,  was  sent 
up  by  the  secretary  of  your  association  i*— That  is  so. 

11.132.  You  are  a  solicitor,  and  senior  partner  in 
the  firm  of  Payne  and  Payne,  practising  at  Hanover 
House,  Hull?— Yes. 

11.133.  For  the  past  12  years  you  have  had  a  large 
experience  as  an  advocate  in  police  coui-ts,  more 
especially  during  the  past  10  years  at  the  Hull  City 
Police  Court  ? — Yes. 

11.134.  Have  you  during  that  period  been  frequently 
advising  the  poor  and  lower  middle  classes  in  matters 
relating  to  divorce  and  matrimonial  causes  ? — Almost 
daily. 

11.135.  First  of  all  with  regard  to  the  question  of 
conferring  jurisdiction  on  local  courts,  will  you  tell  us 
what  you  have  to  say  about  that? — So  far  as  my 
experience  goes  I  do  not  think  there  is  a  great  demand 
for  increased  facilities  for  divorce  amongst  the  lower 
classes.  There  are  a  number  of  hard  cases,  but  in  my 
opinion  the  remedy  would  be  worse  than  the  disease. 

11.136.  The  remedy  of  divorce  ? — ^Yes. 

11.137.  Will  you  teU  us  why? — One  is  consulted 
every  week  by  young  people  who  have  married  in  haste 
and  ai-e  anxious  on  the  very  slightest  grounds  to  have 
the  maniage  annulled.  Of  course  the  decent  working 
classes,  except  in  veiy  occasional  cases,  do  not  require 
divorce,  but  I  am  afraid  if  facihties  are  granted  to 
local  coui-ts  a  number  of  these  lower  class  people  would 
on  very  slight  grounds  go  to  the  county  court,  say,  and 
ask  for  a  divorce. 

11.138.  Would  you  assume  that  the  county  court 
would  give  it  on  sUght  grounds  ? — What  would  there 
be  to  prevent  a  man  and  a  woman  who  had  married  in 
haste  arranging  to  commit  adulteiy  ? 

11.139.  That  is  what  you  fear?— That  is  what  1 
should  fear.  Even  now  the  King's  Proctor  intervenes, 
but  I  do  not  know  that  in  all  cases  he  succeeds  in 
obtaining  the  information  he  requires  ;  but  if  you  give 
divorce  jurisdiction  to  the  coimty  court  there  would 
be,  1  am  afraid,  a  considerable  amount  of  collusion 
which  it  would  be  impossible  to  detect. 

11.140.  How  would  you  deal  with  these  cases  in 
which  we  have  heard  there  may  be  considerable  hard- 
ship, where 'there  are  real  grounds  of  divorce  ? — I  have 
suggested  in  the  last  paragraph  in  my  proof,  that  it 
seems  to  me  the  principle  of  some  recent  legislation  is 
not  only  to  assign  a  solicitor  and  counsel  to  a  poor 
person  who  is  unable  to  pay,  but  to  pay  for  such 
assistance;  I  mean  the  Poor  Prisoners  Defence  Act 
and  the  Criminal  Appeal  Act. 

11.141.  Is  your  point  that  if  there  were  an 
extension  or  assistance  given,  it  should  be  done  by 
means  of  money  provided  rather  than  a  local  court  ? — 
Yes,  that  is  my  suggestion.  I  think  provision  should 
be  made  where  a  poor  person  proves  that  he  or  she  is 
not  worth,  say,  50^.,  after  payment  of  aU  just  debts,  &c. 
To  such  a  person,  on  laying  a  case  before  counsel,  or  if 
it  is  thought  advisable  an  official  who  might  be  appointed 
for  the  purpose,  setting  out  the  grounds  of  action, 
together  with  a  copy  of  the  evidence  proposed  to  be 
called  in  support  thereof,  if  leave  to  proceed  were 
given,  a  solicitor  should  be  assigned  with  permission 
to  employ  counsel,  and  both  solicitor  and  counsel 
should  be  paid  a  reasonable  sum — a  small  sum,  I  should 

put  in for  their  costs  and  fees  in  the  matter.     Such 

fees  and  costs  to  be  taxed  by  an  officer  of  the  court, 
and  the  allowance  made  not  to  exceed  a  maximum 
eiun. 


11.142.  Paid  by  whom — out  of  the  rates,  do  you 
mean  ? — Out  of  the  rates. 

11.143.  Or  the  national  funds  ? — I  had  not  thought 
about  that.     I  should  not  care,  either  one  or  the  other. 

11.144.  At  the  public  expense  P — Yes.  I  might 
add,  if  you  would  allow  me,  I  think  that  there  would 
be  much  less  risk  of  collusion  if  the  system  1  have 
suggested  were  adopted  rather  than  cases  tried  in  the 
county  court.  People  are  very  careful  about  coming 
to  London,  and  are  more  careful  about  what  they  say 
here  than  they  would  be  in  the  county  court. 

11.145.  That  sums  up  generally  your  objection  and 
your  suggestion.  If  you  were  to  confer  jurisdiction  on 
the  local  court  I  should  like  to  ask  whether  there  would 
be  any  reason  you  suggest  for  preferring  the  magistrates' 
court  to  the  county  court,  or  the  county  court  to  the 
magistrates'  court  ? — On  the  whole,  I  think  the  county 
court  would  be  the  better  tribunal. 

11.146.  You  say  in  your  proof  you  get  a  trained 
lawyer  where  justices  would  not  necessarily  have  that 
training  ? — That  is  so. 

11.147.  What  is  your  view  about  confining  that 
county  court  jurisdiction  to  a  centre  as  distinguished 
from  the  various  courts  about  a  county?  I  do  not 
know  whether  you  have  gone  into  that  ? — I  think  it 
would  be  much  better  to  limit  the  jurisdiction  in 
divorce,  if  it  is  extended  to  the  county  court,  to  those 
places  where  there  is  a  district  registry  of  the  High 
Court.  Of  course,  in  our  district,  as  Mr.  Wray  has 
pointed  out,  the  distance  from  any  given  point  to  a 
district  registry  is  certainly  not  more  than  12  or 
13  miles  at  the  most.  Hull  and  York  were  mentioned, 
but  York  is  a  district  registry,  and  so  is  Hull,  and 
there  are  district  registries  between  Hvill  and  York. 

11.148.  You  are  speaking  of  district  registries  of 
the  High  Court  ? — District  registries  of  the  High 
Court. 

11.149.  You  proceed,  also,  as  regards  the  relative 
position  of  county  courts  and  police  courts,  to  point 
out  that  in  the  county  courts  the  officials  are  famihar 
with  the  proceedings,  such  as  pleadings,  and  so  forth, 
and  in  the  police  court  that  is  not  so  ? — Yes. 

11.150.  You  conclude  on  this  point  by  saying  that 
from  the  administrative  point  of  view  it  seems  clear 
that  the  county  court  would  be  much  better  able  to 
perform  the  work  consequent  upon  the  new  jurisdiction 
in  divorce,  &c.  than  the  pohce  court  ? — I  think  so. 

11.151.  Unless  it  was  presided  over  by  a  stipendiary- 
magistrate,  as  you  proceed  to  say  further  on  ? — Yes. 
If  the  jurisdiction  is  .extended,  and  if  it  were  possible 
to  confer  jurisdiction  on  the  police  court  presided  over 
by  a  stipendiary  magistrate,  I  should  like  to  see  it 
done. 

11.152.  You  have  already  dealt  with  the  district 
registries  of  the  High  Court.  The  next  paragraph  of 
your  proof,  I  think,  deals  with  details  as  to  procedure, 
which  I  do  not  think  we  need  trouble  about  for  the 
moment.  With  regard  to  the  question  of  separation 
orders,  you  have  been  good  enough  to  look  through  the 
figures,  and  are  prepared  to  give  the  figures  in  Hull  ? 
— That  is  so. 

11.153.  You  have  a  population  of  300,000  ?— Close 
on  that  figure. 

11.154.  The  clerk  to  the  city  justices  supplied  you 
with  these  figures.  During  the  past  three  years  223 
separation  orders  have  been  made,  and  386  summonses 
granted  ? — Yes. 

11.155.  You  think  the  difference  between  the 
number  of  summonses  and  orders  is  due  to  recon- 
ciliation between  the  parties  ? — That  is  so.  In  a  great 
number  of  these  cases,  where  one  is  consulted  by  the 
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husband  or  wife,  tiie  summonses  are  never  applied  for 
at  all.  We  are  all  members  of  one  society,  and  in  oases 
of  tMs  sort  we  endeavour  to  do  our  best  to  get  these 
young  people  together,  and  in  a  great  number  of  oases 
we  succeed. 

11.156.  If  that  is  not  so,  sometimes  the  summons  is 
successful  and  produces  reconciliation  ? — That  is  so. 

11.157.  I  gather  even  after  the  order  is  made  you 
find  cases  of  reconciliation  ? — Yes,  very  frequently. 

11.158.  Do  you  find  also  after  the  order  is  made  a 
certain  number  remain  permanently  apai-t  ? — A  certain 
number  remain  permanently  apart,  but  I  should  say  in 
nearly  75  per  cent,  of  the  cases  the  parties  come 
together  again  after  the  order. 

11.159.  Can  you  tell  us  that  from  figures  ? — This  is 
a  table  showing  the  number  of  summonses  granted 
during  the  past  three  years,  and  the  number  of  orders 
made. 
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11.160.  What  is  the  number  of  ordei's  made  out  of 
that  total  of  223  which  are  only  for  maintenance,  as 
distinguished  from  maintenance  and  separation  ? — I 
could  not  say  that.  Since  the  case  to  which  yoiu- 
Lordship  referred  a  short  time  ago  has  been  decided, 
the  stipendiary  magistrate  generally  asks  the  solicitor 
for  the  wife,  if  he  has  decided  to  make  an  order:  "Do 
"  you  wish  a  separation  order  made,  or  simply  an  order 
"  for  payment  of  maintenance  ?  "  In  a  great  number 
of  cases  an  order  merely  for  the  payment  of  maintenance 
is  made. 

11.161.  Tou  approve  of  that  practice  ? — I  do. 

11.162.  Will  you  tell  us  why,  because  I  think  it  was 
the  gentleman  from  Sunderland  who  said  he  did  not 
approve  of  it,  or  indicated  that  ? — I  approve  of  that, 
because  if  a  woman,  say  she  has  brought  her  husband 
there  for  persistent  cruelty  or  desertion,  simply  gets  a 
separation  order,  she  is  deban-ed  from  taking  proceedings 
in  the  Divorce  Court  hereafter. 

11.163.  And  so  it  is  better  to  leave  it  simply  main- 
tenance ? — ^Leave  it  open ;  I  think  it  is  much  better. 

11.164.  Do  you  find,  as  a  fact,  the  people  themselves 
make  any  difference  in  their  action  according  to  whether 
it  is  maintenance  or  separation  P — I  do  not. 

11.165.  They  treat  it  as  if  it  was  an  order  between 
them  ? — That  is  so. 

11.166.  Upon  the  whole  you  think  the  present 
system  of  granting  these  orders  is  working  fairly  well, 
although  you  cannot  regard  the  Act  of  1895  as  an 
Tinmixed  blessing  ? — That  is  so. 

11.167.  What  are  the  mixtui-es  in  it  which  lead  to 
it  not  being  satisfactory  to  some  extent? — For  one 
reason,  the  amount  of  maintenance  money  granted  to 
the  wife  for  the  support  of  herself  and  children  is 
generally  so  small  that  she  is  tmable  to  keep  herself 


and  children  properly.  On  the  other  hand,  the  amount 
the  husband  has  to  pay  is  so  much  out  of  his  wages, 
and  what  is  left  is  very  often  insufficient  to  properly 
keep  him. 

11.168.  Is  that  one  of  the  reasons  why,  as  we  have 
heard,  the  economic  pressure  comes  into  play,  bringing 
them  back  again  ? — I  think  that  is  so.  I  think  that  is 
a  very  strong  factor.  I  have  given  the  case  of  a  man 
earning  24s.  a  week  with  a  wife  and  foui-  childi'en.  In 
si^ch  a  case  the  usual  rule  in  the  City  of  HuU  would  be 
to  give  the  wife  one  third  of  the  husband's  income 
plus  Is.  a  week  for  each  child.  That  would  mean  the 
woman  would  have  for  the  support  of  herself  and  four 
children  12s.  a  week,  and  the  husband  would  have  the 
remaining  12s.  Neither  the  husband  nor  the  wife 
would  be  able  to  live. 

11.169.  What  remedy  do  you  suggest.'' — I  do  not 
know  I  could  suggest  a  remedy.  I  think  in  practice  it 
works  out  rather  well,  and  it  brings  the  parties  together 
again. 

11.170.  You  go  on  to  say  that  youi-  experience  of 
county  police  courts  is  that  the  justices  do  not  give  a 
wife  such  a  large  proportion  of  the  husband's  income. 
Is  that  as  distinguished  from  what  you  have  stated? — 
Yes.  I  have  known  a  number  of  cases  where  a  wife 
with  a  number  of  childi'en  has  obtained  an  order  against 
the  husband,  and  the  amount  of  the  maintenance  money 
has  sometimes  been  only  4s.  to  6s.  a  week. 

11.171.  That  is  the  county  as  distinguished  from 
the  borough  ? — Yes. 

11.172.  You  make  a  comment  upon  the  possible 
effects  of  that  state  of  things.  Will  you  tell  us  what 
you  intend  to  convey? — I  have  known  several  cases 
where  women  have  deliberately  gone  to  hve  with  men 
because  they  have  been  unable  to  keep  themselves  and 
their  children  on  the  amount  of  moneys  which  have 
been  granted  to  them  by  the  justices. 

11.173.  That  leads  me  to  ask  you  again  what  remedy 
is  present  to  your  mind  or  view  to  meet  that  state  of 
things  ? — 1  think  that  the  wife  should  have  at  least 
one  third  of  the  husband's  income,  and  that  certainly 
does  not  apply  in  many  of  the  country  courts. 

11.174.  What  are  the  grounds  upon  which  they  cut 
it  down  P — I  do  not  know ;  but  I  have  been  amazed  in 
several  cases  at  the  very  small  amount  given  to  the 
wife  by  the  justices. 

11.175.  Out  of  the  man's  income  P — Yes,  having 
regard  to  his  earnings  ;  and  I  rather  think  one  reason 
which  has  operated  in  the  minds  of  the  justices  has 
been  that  if  they  give  the  woman  a  very  small  amount 
she  may  go  back  to  her  husband. 

11.176.  Do  you  regard  that  as  a  legitimate  exercise 
of  the  powers  under  the  Act  ? — I  do  not  think  so.  J 
find  that  some  justices  in  the  country  are  inclined  to 
look  rather  lightly  at  craelty  committed  by  a  man  to 
his  wife. 

11.177.  Does  that  lead  you  to  think  that  this  juris- 
diction should  not  be  exercised  except  by  trained 
lawyers  P — I  am  very  strongly  of  that  opinion. 

11.178.  Let  us  see  how  you  suggest  that  should  be 
worked  out.  In  the  city,  where  there  is  a  stipendiary 
magistrate  it  is  not  so  difficult,  but  in  country  places 
what  is  your  proposal  then  P — On  the  whole,  I  rather 
think  the  county  court  would  be  a  better  court  to  try 
aU  cases  of  dispute  between  husband  and  wife,  rather 
than  the  police  court. 

11.179.  Even  including  all  these  separation  orders? 
— Even  including  these  separation  orders. 

11.180.  Therefore,  having  a  legal  mind  rather  than 
the  ordinary  bench  of  lay  magistrates.  That  is  the 
reason  for  what  you  are  suggesting  P — Yes. 

11.181.  Then  there  is  another  point.  You  say  all 
payments  should  be  made  through  the  com-t.  You 
think  that  would  be  an  advantage  P — I  think  it  would 
be  a  very  great  advantage. 

11.182.  Then  also,  if  the  husband  falls  into  aiTear 
for  a  certain  period,  he  should  be  committed  without 
an  application  for  the  purpose  ? — That  is  so. 

11.183.  That  would  be  brought  to  the  court's 
attention  by  the  officer  to  whom  it  shordd  be  paid  ? — 
Yes. 

11.184.  And  there  and  then  a  committal  order  made  P 
— That  is  so. 
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11.185.  It  puts  the  wife  at  pi-esent  to  too  great 
expense  to  enforce  the  arrears  ? — That  is  so.  The  wife 
has  to  apply  for  a  warrant,  and  when  the  man  is  arrested 
she  has  to  tui'n  up  and  give  evidence  against  him. 
Before  she  can  get  a  warrant  she  has  to  pay  5s.  Sd. 
for  it. 

11.186.  The  next  point  seems  to  deal  with  what 
you  have  already  said,  becatise  you  say  that  greater 
care  needs  to  be  exercised  by  the  justices  in  the 
granting  of  separation  orders,  especially  to  young 
married  people,  and  such  orders,  if  granted,  should 
provide  for  payment  of  a  reasonable  sum  for  the 
maintenance  of  the  yAi^  and  children.  That  is  in 
substance  what  we  have  been  dealing  with  ? — Yes. 

11.187.  You  suggest  that,  instead  of  granting 
separation  orders  in  these  cases  of  hniited  income,  it 
would  be  a  benefit  if  the  wife  were  ordered  to  return, 
and  the  husband  and  wife  placed  under  supervision. 
Is  that  a  practical  matter  ?  Could  that  practically  be 
done  ? — I  think  so.  If,  as  I  suggest,  the  husband  and 
wife  were  placed  under  the  care  of  the  probation 
officers,  who  ai-e  persons  of  considerable  experience 
and  general  tact  as  well,  I  think  the  results  would  be 
very  beneficial.  The  last  witness  suggested  that 
separation  orders  should  not  be  granted  at  once,  and 
I  agree  with  him.  As  the  result  of  my  experience  I 
find  that,  with  a  little  care  and  the  exercise  of  tact, 
a  very  great  number  of  these  young  people  who  say 
they  want  to  be  separated  can  be  brought  together, 
and  I  may  tell  you,  I  think,  without  the  slightest 
exaggeration  that,  during  last  year,  I  and  the  last 
witness  brought  at  least  30  young  couples  together  by 
means  of  talking  tathem. 

11.188.  There  would  be  power  in  the  magistrates 
to  order  them  to  live  together  under  supervision  ? — 
Yes. 

11.189.  In  proper  cases  ? — Yes. 

11.190.  The  last  point  I  think  I  need  trouble  you 
upon  is  the  question  about  the  publication  of  reports. 
What  have  you  say  about  that  ? — -I  think  the  publica- 
tion of  fuU  reports  of  some  cases,  setting  out  details  as 
they  do,  must  exercise  a  corrupting  influence  on  the 
minds  of  especially  young  people;  and  I  think,  on  the 
whole,  if  reports  were  given,  short  reports  merely  con- 
taining the  names  of  the  guilty  parties,  justice  would 
be  met  in  the  interests  of  the  public.  I  do  not  think 
it  is  a  good  thing  to  pander  to  public  taste  by  inserting 

.  in  the  papers  long  details  of  acts  of  adultery  which 
have  taken  place,  and  if  all  the  newspapers  agreed,  one 
wotdd  not  get  any  benefit  agaiast  the  other. 

11.191.  You  summarise  the  leading  points  men- 
tioned in  your  proof.  Just  see  if  that  is  your  view. 
"  It  wUl  be  seen  that,  in  my  opinion,  it  is  not  advisable, 
"  in  the  interests  of  the  public,  to  extend  the  facihties 
"  for  divorce  amongst  the  poorer  classes  by  conferring 
"  jurisdiction  on  local  courts  under  which  divorces 
"  could  be  obtained  at  small  expense.  At  the  same 
"  time  it  seems  anomalous  that  the  Divorce  Court  is 
"  open  to  the  rich  suitor,  while  the  poor  person  is 
"  denied  aremedy  owing  to  the  expense  of  proceedings." 
That  is  your  view  ? — That  is  so. 

11.192.  And  the  way  to  meet  it  is  by  finding  the 
money  to  provide  it  in  London  ? — That  is  so. 

11.193.  {Mr.  Brierley.)  Did  I  understand  you  to 
suggest  that  there  should  be  a  statutory  provision  that 
the  justices  should  grant  at  least  one  third  of  the 
husband's  income  to  the  wife  ?— I  did  not  suggest  that 
there  should  be  a  statutory  rale  of  that  sort,  but  I  am 
not  sure  that  it  would  not  be  advisable. 

11.194.  Otherwise  the  justices  have  discretion  now 
as  to  what  amount  they  will  order  the  husband  to  pay  ? 
— That  is  so. 

11.195.  I  think  you  rather  suggested  that  there 
should  be  some  statutory  provision  ? — On  consideration 
I  do  suggest  it.  Of  course,  there  is  a  case  in  the 
Divorce  Court  which  is  referred  to  in  "  Stone." 

11.196.  In  which  the  judges  pointed  out  the  practice 
in  the  Divorce  Court  ? — Yes  ;  it  is  followed  in  cities, 
but  is  not  followed  in  the  country. 

(Chairman.)  That  practice  is  based  upon  incomes 
considerably  larger  than  what  we  are  dealing  with, 
where  a  third  may  be  adequate  for  people  to  live  upon. 


I  do  not  think  that  rule  could  be  laid  down  as  a  hard- 
and-fast  rule  in  any  way. 

11.197.  {Mr.  Brierley.)  I  do  not  think  it  is  so  held 
to  be.  You  say  your  experience  is  that  in  cases  of 
cruelty  the  justices  do  grant  rather  a  small  proportion  ? 
— That  is  so — lay  justices. 

11.198.  You  said  they  viewed  cruelty  lightly  ;  do 
you  mean  they  refuse  the  separation  altogether,  even 
in  cases  where  there  is  some  substantial  evidence  of 
cruelty,  or  do  you  mean  they  grant  the  separation  but 
refuse  to  grant  substantial  maintenance  ? — I  mean  that 
the  cruelty  has  vei-y  often  to  be  rather  gross,  and  that 
when  an  order  is  made  the  maintenance  moneys  are 
small,  I  have  found. 

11.199.  It  seems  to  me  yoiu-  evidence  about  that  is 
rather  different  from  that  of  a  good  many  vidtnesses, 
who  have  told  us  these  separation  orders  are  granted 
on  somewhat  trivial  evidence  of  cruelty  ? — I  have  not 
found  that  so  in  my  experience.  I  have  found  it  is 
much  more  serious  to  commit  an  offence  like  poaching 
than  it  is  to  knock  a  woman's  head  nearly  off.  That  is 
in  the  local  courts. 

11.200.  {Chairman.)  That  is  not  the  bench  in  the 
cities  ? — No. 

11.201.  {Judge  Tindal  Atkinson.)  You  think  a  scheme 
could  be  proposed  and  caiTied  into  effect  by  which  the 
State  should  pay  the  costs  of  these  poor  people  to  come 
up  to  the  London  courts  P — That  is  so. 

11.202.  A  divorce  is  a  private  matter  between  the 
two  parties.  It  is  not  like  the  administration  of  the 
criminal  law  ? — That  is  so. 

11.203.  Do  you  think  it  would  be  possible  to  get 
the  Treasiiry  to  consent  to  give  public  funds  to  bring 
people  from  different  parts  of  England  to  London 
when  there  exist  567  county  court  towns  in  the  kingdom 
which  they  could  resort  to  ?  Do  you  think  it  would  be 
likely  ? — I  am  sure  I  do  not  know  what  the  Treasury 
woxdd  do. 

11.204.  You  would  think  there  would  be  a  difficulty 
with  the  Treasury  ? — I  should  anticipate  there  would 
be  a  difficulty  with  the  Treasury  if  they  were  asked  to 
supply  any  money,  but  I  think  in  the  interests  of  the 
community  it  would  be  better  that  these  cases  should 
be  tried  only  in  London. 

11.205.  Why  should  not  the  Treasury  pay  the  cost 
of  all  divorce  proceedings  on  the  same  footing  ? — You 
ask  me  that  question ;  might  not  I  ask  why  should  not 
the  Treasury  pay  the  cost  of  all  prisoners  being 
defended  ? 

11.206.  Well,  why  not  P — The  coimty  pays  for  poor 
prisoners  being  defended,  but  they  do  not  pay  for  rich 
men. 

11.207.  That  is  a  matter  of  much  greater  public 
interest  than  the  question  of  divorce  P 

{Lord  Guthrie.)  WhyP 
{Witness.)  I  do  not  think  so. 

11.208.  {Judge  Tindal  Athinson.)  You  say  that  there 
is  a  difficulty  in  detecting  collusion  in  a  local  coua-t  P — 
Yes. 

11.209.  How  do  you  suppose  any  judge  ia  an 
undefended  case  can  judge  of  collusion  when  he  has 
the  witnesses  before  him? — He  cannot,  but  inquiries 
are  made  by  the  King's  Proctor,  and  in  the  case  of 
persons  in  a  better  position  in  Ufe  it  is  more  easy  to 
find  out  whether  they  conducted  themselves  in  an 
unusual  way  than  it  would  be  in  the  case  of  poor 
people  living  in  terraces  in  the  poor  parts  of  a  city. 

11.210.  Those  are  inquiries  which  are  made  after 
the  case  is  determined  ? — -After  the  decree  nisi  is 
granted,  but  before  the  decree  absolute. 

11.211.  Is  there  not  some  machinery  in  the  county 
court  by  its  bailiffs  and  registrars  for  making  the 
necessary  inquiries  in  the  locality,  where  the  bailiff 
probably  knows  everybody  and  everything  about  them  P 
Those  baihffs  could  make  the  inquiries  and  ascertain 
the  necessary  facts  ? — I  do  not  think  so. 

11.212.  Why  not  ? — Because  what  woiUd  be  an  act 
of  gross  impropriety  and  would  lead  to  great  suspicion 
in  the  case  of  a  person  in  a  good  position  in  life  would 
be  a  mere  nothing  with  regard  to  these  poor  people 
living  in  teiTaces,  and  it  would  be  a  most  difficult 
matter,  if  a  young  couple  aiTanged  that  one  or  other 
should  commit  adultery  for  the  purpose  of  getting  a 
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divorce,  for  the  county  court  bailiff  or  anybody  else  to 
suggest  or  prove  tliat  adultery  bad  been  committed. 

11.213.  That  would  be  equally  so  if  that  particular 
case  were  tried  in  the  High  Court  ? — That  is  so. 

11.214.  Then  it  makes  no  difference  whether  the 
case  is  tried  in  the  county  court  or  in  the  High  Court  ? 
— I  agree. 

11.215.  In  reference'  to  the  separation  orders  and 
the  bringing  of  the  parties  together,  may  it  not  be  that 
it  is  not  always  advisable  to  do  so  itpon  simply  economic 
grounds  ?  The  wife  is  compelled  perhaps  to  come  back 
to  a  binital  husband  ? — That  is  so. 

11.216.  And  live  the  life  of  a  toad  under  a  harrow 
simply  because  she  is  compelled  to  live  with  him  to  get 
means  ? — That  is  so. 

11.217.  Is  it  not  better  that  they  should  be  divorced  P 
— Tea,  in  a  case  of  that  sort  I  should  say  it  might  be, 
but  you  cannot  grant  divorce  to  relieve  one  person 
without  granting  it  to  every  person,  and  I  think,ron 
the  whole,  that  the  remedy  would  be  worse  than  the 
disease,  to  put  it  shortly.  There  are  c:i,ses,  un- 
doubtedly, where  poor  persons  ought  to  have  divorce, 
cases  of  considerable  hardship,  but  you  cannot  grant 
those  persons  relief  without  opening  the  door  to  all 
these  improvident  careless  persons  to  whom  I  have 
refewed. 

11.218.  You  say  separation  oi'ders  operate  well 
because  of  the  reconciliation  of  the  parties,  and  they 
come  together  ? — That  is  one  factor. 

11.219.  It  is  a  very  considerable  factor  .f — Yes,  but 
I  should  say  that  far  more  matters  are  arranged  before 
a  separation  order  is  granted  than  after. 

11.220.  After  the  summons,  you  mean  ? — Yes. 

11.221.  I  daresay  that  is  true.  I  cannot  under- 
stand, and  I  want  to  understand  if  1  can,  because  1 
have  to  form  an  opinion,  why  you  say  that  it  is  better 
that  the  divorce  proceeding,  if  they  go  to  the  county 
oom-t,  should  be  tried  in  the  district  registry.  I  will 
give  you  an  illustration..  If  it  applied  to  my  circuit  I 
should  only  sit  at  Colchester.  People  coming  there 
would  have  to  come  from  remote  parts  of  Tottenham, 
Edmonton,  parts  of  Hertfordshire,  Barking,  travelling 
all  the  way  down  to  Colchester,  and  bear  the  expense. 
When  I  go  into  other  districts  and  sit  myself,  and  I 
am  the  same  man,  what  is  the  advantage  of  my  sitting 
at  Colchester  to  take  the  cases  from  those  remote 
districts  ?— I  am  very  much  surprised  to  hear  that  you 
have  only  one  district  registry  in  your  county  court 
district,  and  if  that  were  the  case  generally — I  do  not 
think  it  is — I  should  modify  my  opinion. 

11.222.  Supposing  there  are  two  or  three ;  what 
is  the  object  of  the  parties  following  the  judge  to 
his  particular  town  when  he  comes  to  their  own 
towns  and  can  hear  them  there  ? — For  one  reason,  1 
think  in  the  district  registries  the  registi-ars  have 
much  more  practice  ;  they  are  acquainted  with  ques- 
tions of  pleading  and  practice  which  arise  better  than 
the  registrars  in  little  places  where  they  may  only 
have  two  or  three  cases  each  year,  cases  of  very  trifling 
importance,  and  1  assume  that  if  divorce  jurisdiction 
was  granted  to  the  county  court,  matters  of  consider- 
able moment  would  have  to  be  decided  by  the 
registrars. 

11.223.  Subject  to  an  appeal  to  the  judge  P — Sub- 
ject to  an  appeal  to  the  judge. 

11.224.  But  even  if  your  view  were  carried  out, 
why  should  not  the  judge  try  them  at  all  his  com-ts, 
even  although  the  proceedings  were  taken  in  a  par- 
ticular registry  ? — For  the  convenience  of  the  parties 
I  do  not  see  why  they  should  not  be  tried  in  a  particular 
court,  as  long  as  the  process  is  only  issued  at  the 
district  registry  court,  because  you  can  try  cases  now, 
as  you  know,  by  an-angement. 

11.225.  Would  you  extend  it  to  banki-uptcy  registries, 
because  the  registrar  has  very  important  jurisdiction 
in  bankruptcy  ? — I  would,  decidedly. 

11.226.  (Sir  Lewis  Bibdin.)  I  think  you  are  not 
in  favour  of  bringing  divorce  to  every  man's  door  ? — 
I  am  not. 

11.227.  Your  objection  is  not  based  on  any  imper- 
fections of  the  county  court  for  its  present  purposes, 
but  on  the  general  undesirabihty  of  so  increasing 
facilities  for   divorce   as   to   make  it   a   very  common 


thing  ?— That  is  my  reason.  I  think  the  county  court 
at  the  present  time  is  a  very  satisfactoiy  tribunal  for 
the  poor ;  but  I  think  in  the  interests  of  the  community 
it  is  undesirable,  as  you  put  it,  to  bring  divorce  to 
every  man's  door. 

11.228.  I  daresay  you  did  tell  us,  but  I  omitted  to 
notice  it,  how  far  your  proof  voices  the  views  of  your 
society  ? — You  have  heard  my  president,  who  gave 
evidence  before  me,  Mr.  Wray.  I  do  not  know  what 
the  individual  members  of  the  HuU  Law  Society  think, 
but  I  can  say — with  the  exception  of  my  friend, 
Mr.  Wray ;  he  and  I  slightly  differ  on  this  matter— 
the  advocates  I  have  spoken  to  in  Hrdl  who  have  had 
experience  of  these  matters  in  the  police  court,  agree 
with  me,  and  I  believe  the  stipendiary  magistrate  and 
the  chief  constable  do. 

11.229.  There  is  just  a  very  trifling  matter  arising 
out  of  my  friend,  Judge  Tindal  Atkinson's  examination. 
He  put  to  you  in  a  feeling  way  the  single  district 
registry  which  there  is  in  his  great  district.  I  daresay 
you  are  aware — I  do  not  think  he  put  it  to  you — that 
his  district  is  comparatively  near  to  a  town  of  some 
imjjortance  called  London  ? — I  see. 

11.230.  I  think  that  may  probably  affect  the  matter  ? 
— Yes,  I  think  it  would. 

11.231.  {Lord  Guthrie.)  On  the  whole,  do  you  think 
that  divorce  in  England  has  done  more  harm  than 
good  P— I  do  not  go  back  to  1857  ;  but  from  what  1 
have  seen  since  I  have  been  in  practice,  I  should  say 
that  on  the  whole  it  has  done  more  harm  than  good. 

11,282.  You  would  repeal  the  Act  of  1857  if  you 
had  the  chance — it  comes  to  that  ? — Yes,  I  think  I 
should. 

11.233.  You  say  that  that  is  the  opinion  of  the 
majority  of  the  Law  Society  of  Hull  ? — I  would  not 
say  that.  I  am  not  speaking  for  the  Law  Society ;  I 
am  simply  saying  I  have  spoken  to  the  men  who 
practise,  the  advocates  at  the  Hull  Police  Court  and 
County  Court,  four  or  five  of  the  leading  men  there, 
and  I  did  not  put  that  point  to  them. 

11.234.  That  is  what  I  mean  ? — I  did  not  put  that 
point  to  them.  I  simply  asked  them  whether  they 
would  extend  it  to  the  county  courts. 

11.235.  Assuming  that  Act  was  right,  you  have 
no  doubt  it  was  intended  that  the  remedy  in  the  Act 
should  be  available  for  all  classes  ? — That  is  so. 

11.236.  Equally  you  have  no  doubt  that  in  point  of 
fact  it  has  proved  not  available  for  the  poor  ? — That  is 
quite  true  ;  it  is  not  available. 

11.237.  In  regard  to  what  you  have  suggested  as  to 
payment  for  solicitor  and  counsel  in  the  case  of  poor 
persons  \mder  a  certain  wage,  so  far  as  you  remember, 
is  there  any  other  case  in  England  where,  in  order  to 
obtain  a  civil  remedy  the  Crown  pays  the  parties 
costs,  or  any  part  of  them  ? — No,  I  do  not  know  of  any 
case. 

11.238.  I  think  not.  In  the  case  you  referred  to  of 
the  Poor  Prisoners'  Defence  Act,  1903,  does  the 
Crown  only  pay  where  the  Crown  is  the  prosecutor  P— 
That  is  so. 

11.239.  {Sir  George  White.)  I  think  you  said  you 
were  daily  consulted  about  these  cases.  Were  you 
referring  especially  to  those  who  wanted  divorce,  or  to 
matters  of  separation  that  come  before  you? — I  was 
referring  to  matrimonial  differences  between  husband 
and  wife. 

11.240.  Of  all  classes  ? — Which  embraces  divorce, 
separation,  and  cruelty,  of  course. 

11.241.  You  are  not  inchned,  although  you  admit 
there  are  many  hard  cases  amongst  the  poor,  to  place 
facilities  in  their  way  to  get  rid  of  their  hard  position 
lest  it  should  be  abused  by  a  too  greater  readiness  to 
give  divorces  in  other  cases  ?— That  is  so,  and  because 
of  the  effect  it  would  have,  not  on  the  decent  working 
people,  who  only  need  a  remedy  in  a  small  number  of 
cases,  but  because  of  the  effect  it  would  have  on  the 
poorer  classes  who  are  improvident,  drunken,  and 
so  on. 

11.242.  Cannot  you  trust  the  existing  courts  not  to 
make  this  thing  easy,  and  give  divorce  in  cases  which  are 
not  justified  ? — I  do  not  see  how  the  existing  comt  could 
find  out.^  These  people  who  want  separations,  having 
married  in  haste,  would  arrange,  I  am  afraid,  to  commit 
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adultery,  and  the  county  court  would  not  be  able  to 
ascertain  whether  they  had  or  not. 

11.243.  Still  you  get  back  to  my  original  position, 
but  you  are  not  prepared  to  give  justice  where  it  is 
required  lest  it  should  be  abused  ? — I  am  prepared  to 
give  justice.  My  suggestion  is  that  all  parties  should 
be  treated  aUke,  both  the  rich  and  the  poor,  but  I  do 
not  propose  to  bring  divorce  to  the  poor  man's  door. 
I  propose  to  bring  the  poor  man  to  London,  and  either 
let  the  Treasury  or  somebody  else  pay  for  him  getting 
that  relief  which  the  rich  man  has  at  present. 

11.244.  Do  you  consider  that  a  pi-aotical  remedy? 
— ^I  think  so.  I  do  not  think  there  would  be  a  great 
number  of  cases.  If  you  open  the  county  courts 
I  think  people  would  rush  there,  but  they  would 
hesitate  abo\it  coming  to  London. 

11.245.  But  why  "rush"?  —  These  improvident 
persons,  these  dissolute  poor,  would  go  to  the  county 
court  for  a  divorce,  I  believe,  in  numbers,  but  they 
would  not  come  to  London. 

11.246.  In  that  case  they  would  have  to  prove 
adultery  ? — Tes,  but  they  could  easily  prove  it  if  they 
arranged  to  commit  it,  as  I  am  afraid  they  would. 

11.247.  We  are  not  deaUng  with  the  very  lowest 
and  improvident  section  ? — That  is  so,  but  you  cannot 
deal  with  these  decent  working  people  who  have  relief 
without  dealing  with  the  persons  to  whom  I  refer. 

11.248.  That  is  just  my  point.  Would  you  not 
give  these  decent  working  people  relief  lest  others  who 
do  not  desei-ve  it  would  get  it? — Not  rehef  in  the 
county  court. 

11.249.  To  come  back  to  the  impracticability  of  your 
remedy,  if  I  may  suggest  it,  that  is  to  say  that  the 
Treasury  certainly  would  not  find  in  a  case  of  this  sort 
the  extra  money  needed  to  bring  people  to  London 
when  they  could  get  provision  much  nearer  home  and 
at  less  expense,  therefore  if  that  be  so  your-  remedy  is 
no  remedy  at  aU? — But  still,  as  a  matter  of  fact, 
remedies  are  denied  to  the  poor.  Even  to-day  there 
was  a  question  asked  of  the  last  witness,  if  I  might 
refer  to  it,  as  to  whether  in  any  cases  there  was 
a  remedy  denied  to  the  poor.  May  I  give  a  striking 
illustration  ? 

11,2.50.  I  do  not  think  it  is  necessary.  Other 
classes  get  justice  sometimes  where  poor  people  cannot 
get  it.  We  are  considering  the  possibility  of  meeting 
cases  so  far  as  divorce  is  concerned  ? — That  is  so. 

11,251.  It  appears  to  me  that  your  remedy  is  no 
remedy,  and  therefore  you  perpetuate  what  you  admit 
to  be  an  injustice  to  a  certain  section  of  the  poorer 
classes  ?— But  a  remedy  could  be  given.  I  do  not  see 
any  reason  why  these  persons  should  not  be  brought  to 
London.  If  the  Treasury  will  not  do  it,  why  not  let  it 
be  done  at  the  expense  of  the  rates  of  the  district 
where  they  live  ?  The  Treasury  does  not  pay  the  cost 
of  a  poor  prisoner ;  it  is  paid  out  of  the  rates. 

11  252.  Tou  believe  it  would  be  compatible  with 
the  ideas  of  people  to  pay  these  extra  expenses  that 
would  be  incurred  by  coming  to  London  out  of  public 
funds,  and  that  they  would  be  vsdllingly  paid  out  of 
pubhc  funds,  either  local  or  imperial  ?— Yes. 

11 253.  Unless  you  accept  that  position,  your 
remedy  is  no  remedy  ?— I  accept  it.  I  think  it  is  much 
better  than  taking  divorce  to  the  door  of  these  people. 

11  254  There  is  one  rather  remarkable  sentence  m 
your  proof  which  I  think  is  contrary  to  the  evidence 
we  have  generaUy  had.  Tou  say,  "  At  the  present 
"  time  amongst  many  of  the  poorer  classes,  both  men 
"  and  women,  perhaps  more  women  than  men,  utterly 
"  fail  to  recognise  anything  of  a  binding  nature  about 
"  marriage."  Is  that  a  matter  of  opinion  or  experience, 
_"  more  women  than  men  "  P— I  should  perhaps  have 
said  there,  more  young  women  than  men. 

11  255.  However,  if  it  is  modified  m  that  torm,  it 
alters' it?— I  should  say  newly-married  young  women. 
That  is  what  I  meant.  Tou  will  notice  in  the  foUowing 
sentence  in  my  proof  I  give  an  iUustration  of  young 
married  persons  who  have  in  some  instances  been  only 
married  a  few  months,  and  the  wife  on  very  sUght 
grounds  wishes  to  obtain  a  separation  order. 

11  256.  I  am  coining  to  that  in  a  moment.  Tou 
give  as  an  instance  that  a  young  couple  have  had  a 
quaiTel;  heated    words    ensued,    and     have    perhaps 


resulted  in  the  husband  slapping  his  wife's  face.  Is 
that  a  ground  for  separation  in  the  courts  with  which 
you  are  familiar  ? — It  is  not,  but  it  is  a  ground  for  the 
wife  running  ofE  to  the  solicitor,  accompanied  by  her 
mother,  or  to  the  pohce  court,  to  ask  if  she  cannot  get 
a  separation. 

11.257.  She  does  not  get  it? — She  does  not  get  it. 

11.258.  It  is  a  matter  of  no  consequence  ? — It  is  a 
matter  of  some  consequence  as  an  illustration  of  what 
I  am  trying  to  point  out,  that  the  marriage  tie  is 
regarded  very  lightly  by  these  people. 

11.259.  Then  in  regard  to  the  question  of  main- 
tenance you  draw  a  strong  distinction  between  the 
sums  allowed  in  the  country  and  in  the  town  P — Tes. 

11.260.  Are  you  quite  sure  that  is  not  based  upon 
the  comparatively  reduced  earnings  in  the  country  ? — 
No,  I  think  not.  ■ " 

11.261.  Tou  speak  of  about  4s,  tO' 6s.  ? — I 'do  not 
say  that  generally.  I  gave  that  as  an  illustration.  :  I 
do  say  from  what  I  have  seen  of  the  practice  in  the 
country  that  the  justices  do  not  generally  grant  one 
third  of  the  man's  earnings  plus  Is.  for  each  child,  as 
oui-  stipendiary  magistrate  does  in  the  city. 

11.262.  Would  not  this  low  .figure  of  48.  to  63.  in  a 
very  great  number  of  cases  be  one. third  of  the  man's 
earnings  in  a  country  district  ? — No,  not  plus  Is.  each 
for  the  chOdren. 

11.263.  What  are  the  average  earnings  of  an 
agricultural  labourer  in  Lincolnshire  P^— I  should  say 
IBs.  to  IL  a  week. 

11.264.  That  is  quite  the  outside.  63.  and  Is,  for 
each  child  would  be  more  than  one  third.  That  is 
what  I  want  to  get  at .'' — That  is  so,  but  if  you  refer, 
you  will  see  that  the  usual  rule  in  th«  city  is  to  give 
the  wife  one  third  of  the  husband's  income,  plus  Is.  a 
week  for  each  child,  and  I  have  known  cases  in  country 
districts  where  a  man  receiving  18s.  to  1^  a  week;  and 
the  wife  has  perhaps  three  or  four  children,  the  justices 
have  simply  made  an  order  for  4s.  or  Ss.     - 

11.265.  That  6s.  is  inclusive  ? — Tes. 

11.266.  There  is  a  considerable  difference  between 
the  average  earnings  of  the  country  labourer  and  even 
the  town  labourer  ? — That  is  so;  but  then  the  (.country 
man  has  advantages  the  man  in  town  has  not ;  the 
wages  are  not  the  only  factor  as  to  what  the  man  gets. 

11.267.  (Mr.  Spender.)  If  marriage  is  already  re- 
garded very  lightly  by  these  poor  people  and  the 
dissolute  poor,  would  it  do  much  harm  to  give  them 
the  opportunity  of  coming  to  the  Divorce  Court  P — It 
would  go  on  perpetuating  something  that  it  is  not 
desirable  to  perpetuate. 

11.268.  On  the  contrary,  if  they  were  living  in 
irregular  relations,  might  it  not  give  some  the  oppor- 
tunity of  making  a  respectable  marriage  ? — It  might, 
but  I  do  not  think  it  would,  speaking  generally,  - 

11.269.  Do  you  think  it  would  make  it  worse  than 
it  is  now? — I  think  it  would.  .   ,  n^ 

11.270.  How  so  ? — If  you  take  divorce  to  -the  poor 
man's  door,  the  dissolute  poor  man  enters  into  marriage 
lightly,  and  I  think  that  view  of  marriage  would  be 
extended,  with  the  result  that  you  would  get  what  oiie 
may  call  experimental  marriages. 

11.271.  I  thought  you  said  that  exists  now.  Tour 
words  were,  that  man-iages  were  regarded  very  lightly  ? 
— Only  by  some.  I  am  talking  about  the  dissolute, 
not  about  decent  working  people. 

11.272.  That  is  the  point  I  am  trying  to  get  at. 
Tou  say,  as  I  understood  you,  although  you  would  be 
willing  to  give  this  relief  to  decent  working  people  if 
we  had  only  to  consider  them,  we  could  not  afford  to 
grant  these  facilities  because  the  dissolute  poor — those 
I  think  were  your  words — would  take  advantage  of  it  ? 
— Of  course  the  dissolute  poor  would  take  advantage 
of  this,  and  it  might  extend  to  those  working  people 
who  are  now  living  decent  married  lives. 

11.273.  Do  you  think  the  decent  working  people 
are  more  likely  to  be  tempted  towards  divorce  than 
well-to-do  people  by  the  existence  of  a  Divorce  Court 
in  London  ? — I  do. 

11.274.  The  respectable  working  class.  We  -have 
had  a  great  deal  of  evidence  to  show  that  the  respectable 
working  class  attach  peculiar  value  to  the  marriage 
tie  ? — I  agree  with  that,  but  at  the  same  time,  I  think 
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if  you  have  a  divorce  court  at  everybody's  door  there  is 
a  temptation  to  decent  working  people. 

11.275.  Do  you  think  there  is  a  temptation  to  the 
well- to- do  people,  that  the  existence  of  the  Divorce 
Division  in  London,  which  can  be  got  at  a  com- 
paratively small  cost,  constitutes  a  temptation  to 
divorce  P — No. 

11.276.  Tou  are  thinking  only  of  the  respectable 
working  class.  Do  you  think  they  are  likely  to  be 
tempted  by  the  possibility  of  getting  divorce  at  a  cost 
which  is  proportionately  the  same  to  their  wages,  at  a 
place  which  is  not  more  accessible  than  the  Divorce 
Court  in  London  to  the  other  classes  ? — I  think  young 
married  people  might  be  tempted,  where  at  the  present 
time  they  live  together  and  get  to  know  one  another 
better,  and  eventually  I  believe  live  happy  lives. 

11.277.  Your  view  is  that  the  provision  of  the 
facility  for  divorce  at  reasonable  terms,  and  reasonably 
accessible,  constitutes  a  temptation  to  divorce  ? — I  do. 

11.278.  (Chairman.)  I  gather  from  your  evidence 
that  you  think  that  the  law  is  at  present  out  of  reach 
to  a  large  section  of  the  community  ? — I  do,  certainly. 

11.279.  Do  you  think  that  state  of  things  may  not 
tend  to  a  disregard  of  the  law  altogether  ? — Yes,  there 
may  be  that  danger. 

11.280.  Woiild  it  not  be  possible,  if  the  law  was 
placed  on  a  proper  footing,  and  was  within  the  reach  of 
the  whole  of  the  classes  you  have  been  considering,  it 
might  become  more  respected  altogether,  and  their 
lives  in  accordance  with  such  respect  improved  ? — I  do 
not  know ;  I  am  afraid  there  is  not  a  great  deal  of 
respect  for  the  county  court  or  the  police  court. 

11.281.  I  was  thinking  of  the  law  ? — The  amount  of 
perjury  one  sees  in  the  covmty  courts  and  police  courts 
is  appalling.  That  is  why  I  suggested  that  the 
jurisdiction  of  the  divorce  court  should  be  kept  in 
London,  because  I  am  convinced  from  what  I  have  seen 
that  people  will  say— and  they  do  in  the  county  courts 
and  the  police  courts — what  they  would  never  dare  to 
do  in  the  Probate  Court  in  London. 

11.282.  You  are  favouring  a  system  by  which  cases 
might  be  heard  in  London  and  the  expense  provided 
for  hearing  them  ? — Yes. 

11.283.  Do  you  think  that  would  necessarily  be  a 
better  position  than  to  hear  them  in  the  country? 
Might  it  not  be  said,  "  "We  can  get  our  remedy  at  the 
"  cost  of  the  State,  including  a  trip  to  London  ?  "  I 
was  wondering  whether  it  might  not  be,  from  your 
point  of  view,  that  would  rather  tend  to  increase  the 
desire  to  get  a  divorce  than  if  they  had  to  go  into  a 
local  court  ?  —  I  do  not  know,  I  am  sure.  I  saw 
Mr.  Justice  Bargrave  Deane's  evidence,  and  I  think, 
if  I  remember  rightly,  he  suggested  that  a  Divorce 
Court  judge  should  go  round  the  country  and  try  cases. 
That,  J  should  think,  would  be  as  expensive  as  bringing 
the  parties  to  London. 

11.284.  I  am  not  qmte  sure  I  see  that  advantage 
you  get  from  the  point  of  view  of  morality  in  pro- 
viding the  funds  and  having  a  trip  to  London  included 
in  their  proceedings  ? — I  do  not  understand  what  you 
mean  quite. 

11.285.  1  mean  as  compared  with  a  local  court  and 
a  court  in  London.  With  the  means  of  coming  to 
London  pi'ovided  at  the  cost  of  the  county,  1  cannot 
Bee  myself  at  the  moment  why  you  suggest  that  the 
one  case  would  not  tend  to  immorality  and  that  the 
other  would.  You  thi-ow  in  the  procedure,  and  with 
it  a  trip  to  London  ? — Yes,  but  in  addition  to  that  I 


say  that  persons  would  be  afraid  of  saying  in  London 
what  they  say  in  the  county  court  at  the  present  day. 

11.286.  Would  they  be  under  more  check  in 
London  ? — I  am  strongly  of  opinion  that  they  would 
be  under  more  check  in  London. 

11.287.  Would  not  there  be  a  tendency  to  know  that 
all  they  said  in  the  country  county  court  was  known  to 
the  officers  and  the  bailiffs  and  people  who  knew  them 
there,  rather  than  to  persons  who  know  nothing  about 
them  in  the  London  court  ? — I  do  not  think  so,  because 
one  could  apply  that  test  to-day,  and  yet  one  finds  ui 
every  county  court  people  deliberately,  either  one  side 
or  the  other,  say  what  is  untrue. 

•  11,288.  You  said  in  the  course  of  your  evidence 
just  now  that  you  have  some  slight  difference  of  views 
from  Mr.  Wray,  the  president  of  the  society  ? — Yes. 

11.289.  Is  it  the  case  that  there  has  been  a  great 
difference  of  opinion  in  Hull  upon  some  of  these 
matters  ? — I  do  not  think  so. 

11.290.  I  will  tell  you  why  I  ask  you  before  you 
answer,  because  your  secretary  writes,  "  The  matter 
"  was  discussed  by  the  council,  but  it  was  felt  it  was 
"  impossible  to  appoint  anyone  to  give  evidence  as 
"  representing  the  views  of  the  society,"  and  he 
suggests  both  you  and  the  president  to  speak  entirely 
for  yourselves,  and  not  for  the  society  as  a  whole  ? — 
That  is  so.  I  am  simply  telling  youi'  Lordship  that  I 
have  spoken  to  half  a  dozen  of  the  leading  practitioners 
in  the  police  court  and  the  county  court,  and  they 
agree  with  me  that  it  is  not  desirable  to  give  the 
county  court  or  the  police  court  facilities  for  trying 
divorce  cases.     Beyond  that  I  cannot  say. 

11.291.  There  does  seem  to  be,  judging  from  the 
letter,  some  difference  of  opinion  in  the  matter?^ 
should  say  there  would  be,  probably. 

11.292.  Mr.  Wray  possibly  representing  one  view, 
and  you  another? — I  did  not  know  what  my  friend 
Mr.  Wray's  view  was  until  he  commenced  to  give 
evidence. 

11.293.  Three  names  were  sent  up  from  Hull ;  we 
have  had  two  as  witnesses,  and  the  secretary  pointed 
out  that  they  would  speak  for  themselves  and  not  on 
behalf  of  the  society  as  a  whole  ? — I  do  not  think  the 
society  have  discussed  it  as  a  society. 

11.294.  It  has  been  discussed  by  the  council,  he 
says  —  these  are  the  finishing  words  of  his  letter : 
"  The  matter  was  discussed  by  the  council,  but  it  was 
"  felt  it  was  impossible  to  appoint  anyone  to  give 
"  evidence  as  representing  the  views  of  the  society." 
It  rather  looks  as  if  there  was  a  division  of  opinion  ? — 
I  may  say  this.  The  majority  of  the  members  of  the 
council  of  our  law  society,  of  which  my  friend  is 
president,  are  not  advocates  in  the  police  or  the  county 
courts,  and  the  majority  of  them,  I  should  say,  have 
not  had  much  experience  in  advising  in  this  class  of 
case. 

11.295.  (Lord  Chdhrie.)  Will  you  complete  one 
answer  you  had  not  finished,  which  you  made  in 
answer  to  Sir  George  White.  You  indicated  that  there 
was  another  good  legal  civil  remedy  which  was  equally 
practically  denied  to  the  poor.  What  was  that  ?  I 
may  have  mistaken  what  you  said  ? — Take  the  case  of 
a  bastardy  order.  A  woman  applies  to  the  magistrates 
for  a  bastardy  order.  The  order  is  made,  and  the 
woman  subsequently  dies.  Nobody  can  enforce  that 
order,  and  yet  the  father  of  the  mother  of  the  child  is 
compelled  to  keep  the  child,  while  the  putative  father 
goes  absolutely  free. 

{Chairman.)  We  thank  you  very  much  for  your 
evidence. 


Mr.  William  Simpson  called  and  examined. 


11,296.  {Chairman.)  Are  you  a  solicitor  practising 
in  the  borough  and  county  of  Leicester  ? — Yes. 

_  11,297.  Are  you  a  member  of  the  firm  of  Owston, 
Dickinson,  Simpson,  and  Bigg  P — Yes. 

11,298.  You.  have  had  both  a  conveyancing  and 
general  practice  in  divorce  and  High  Court  cases  ? — 
That  is  so. 


11,299.  Have  you  been  delegated  by  your  law 
society  of  Leicester  P — I  represent  them,  but  at  the 
same  time  most  of  my  opinions  are  personal.  They 
have  asked  me  to  treat  the  case  personally.  They  have 
not  had  any  fomial  resolutions  passed  owing  to  the 
difficulty  of  getting  a  number  of  men  who  know  much 
about  the  particular  question, 
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11.300.  Are  you  able  to  take  your  proof  as  repre- 
senting the  opinion  of  a  body  of  men  ? — Generally,  if 
you  please. 

11.301.  First,  with  regard  to  the  state  of  the  law, 
what  do  you  say,  or  rather  the  present  state  of  the 
practice  of  the  law  ? — My  opinion  is  a  strong  one,  that 
the  county  courts  ought  to  have  jui-isdiction  to  grant 
divorces  on  the  same  lines  as  those  granted  to  the 
High  Court. 

11.302.  Is  that  on  the  ground  of  the  present  state 
of  things  rendering  it  difficult,  if  not  impossible,  foi 
poor  people  to  obtain  divorces  ? — That  is  so.  I  feel 
that  very  strongly  from  the  number  of  cases  that  come 
before  my  notice  professionally. 

11.303.  You  give  an  instance  of  what  you  call  a 
recent  poor  man's  undefended  case  in  which  you  have 
acted  ? — That  is  so,  last  October. 

11.304.  You  have  given  the  total  costs  of  that  case  P 
—Yes,  just  imder  60Z.— 59?.  18s.  5d. 

11.305.  Was  that  a  case  from  Leicester? — It  was 
a  case  from  the  district — in  the  neighboxu-hood. 

11.306.  How  many  witnesses  had  you  to  take  to 
London  ? — Four  witnesses. 

11.307.  Were  any  of  them  professional  witnesses  P — 
None  of  them  professionals,  fortunately. 

11.308.  That  is  what  it  cost  ?— Yes. 

11.309.  Was  there  any  special  featm-e  about  it  ? — 
Investigation  and  identification  questions  both  came  up. 

11.310.  Have  you  the  bill  in  that  case  P — I  have 
not  the  details  with  me ;  I  did  not  think  of  bringing 
them. 

11.311.  Can  you  teU  me  roughly  what  they  were  P — 
1  have  not  the  details  with  me,  I  am  son-y  to  say. 

11.312.  Can  you  teU  me  roughly  whether  the  pre- 
liminary expenses  formed  much  of  that  amount  P — -That 
was  a  considerable  part.  When  I  vrrote  this  proof 
three  months  ago  the  thing  was  fresh  in  my  memory, 
but  since  that  I  have  not  looked  it  up  specially. 

11.313.  Could  you  send  that  bill  to  us  ? — 1  should 
be  very  pleased  to  do  so. 

11.314.  That  was  a  case  in  which  the  petitioner's 
wife  left  him  and  lived  with  the  co-respondent  some 
years  before  the  petitioner  had  the  means  to  get  the 
divorce  ? — That  is  so. 

11.315.  Then  he  did  so  with  the  help  of  friends  ? — 
Yes. 

11.316.  As  he  only  earned  25s.  a  week  he  could 
never  have  obtained  a  divorce  without  such  help  P — 
No. 

11.317.  You  say  that  this  was  drawn  three  months 
ago,  but  you  mention  in  your  proof  that  counsel's  fees, 
London  agents'  charges,  and  other  disbursements, 
formed  the  chief  items  of  the  total  costs.  Apart  from 
that  particular  case,  do  you  think  that  is  typical,  in 
your  experience,  of  what  the  costs  of  undefended  cases 
come  to  ? — It  is  a  little  more  possibly  than  an  average 
case,  owing  in  this  particular  case  to  the  difficulty  of 
identification.  I  think  40i.  or  50L  is  what  I  am 
generally  in  the  habit  of  telling  poorer  clients  who 
speak  about  divorce,  many  of  whom  think  it  can  be 
given  to  them  without  any  difficulty,  and  that  it  will 
cost  from  201.  to  4:01.  for  a  simple  undefended  case. 

11.318.  With  the  defended  cases  it  depends  entii-ely 
upon  the  strength  of  defence  and  the  way  of  fighting 
it  ? — Yes,  entirely. 

11,819.  You  have  said  already  that  you  recommend 
that  jurisdiction  should  be  conferred  upon  the  county 
px)urts  ?  What  do  you  think  as  to  the  relative  position 
of  the  county  courts  and  the  magistrates  ?— My  first 
impression  would  have  been,  if  possible,  to  grant  it  to 
magistrates,  on  the  gi-ound  that  they  now  deal  with 
the  separation  orders  and  maintenance  orders,  but  my 
experience  there  is  that  they  scarcely  are  a  sufficiently 
strong  tribunal  to  deal  with  cases  that  require  trained 
judicial  minds. 

11.320.  That  is  the  substance  of  the  point.  Before 
benches  of  county  magistrates  you  would  not  feel 
satisfied  P — I  should  certainly  not  feel  satisfied. 

11.321.  The  limit  of  jurisdiction  which  you  suggest 
is  where  the  petitioner  does  not  receive  more  than  31.  a 
week,  and  has  no  capital  exceeding  60Z.  P — I  merely 
threw  out  that  as  a  general  suggestion. 


11.322.  301.  or  40L,  with  possibly  the  expenses  of 
the  defence,  might  be  a  serious  matter  for  incomes 
larger  than  that? — Up  to  lOOZ  one  might  possibly 
say,  undoubtedly. 

11.323.  Broadly  speaking,  in  dealing  with  procedure 
you  think  that  the  county  couit  procedure  would  do,  if 
it  were  properly  adapted  ? — I  do. 

11.324.  With  an  appeal  to  the  Divorce  Division, 
much  as  there  is  in  the  summary  jurisdiction  courts  P 
—Yes. 

11.325.  With  regard  tcj  maintenance  orders  and 
separation  orders,  will  you  tell  us,  without  going 
through  the  details  of  what  you  have  here,  the  points 
which  you  wish  to  indicate  with  regard  to  these  orders  ? 
— That  we  have  been  locally  in  the  habit  of  granting 
maintenance  orders  rather  than  separation  orders, 
largely  because  of  the  decision  of  the  Divorce  Court  in 
Dodd  V.  Dodd.  By  obtaining  a  separation  order  the 
wife  would  be  precluded  from  using  the  desertion  as  a 
ground  for  divoi'ce. 

11.326.  You  have  had  in  the  year  1908  only  26 
separation  orders  as  against  51  maintenance  orders  P — 
That  is  so,  just  about  half. 

11.327.  About  one  third  of  the  total? — That  is  so. 
The  applicants  themselves  practically  treat  this  as  a 
technical  matter  for  the  lawyers,  and  it  does  not 
matter  much  to  them,  the  main  object  being  that  they 
are  to  get  maintenance. 

11.328.  Do  you  find  in  operation  that  the  parties 
think  themselves  separated  whether  the  order  is  for 
one  thing  or  for  the  other  ? — Yes,  it  is  practically  the 
same  thing. 

11.329.  Then  you  state  how  efforts  are  made  to 
reconcile  the  people  P — That  is  being  more  and  more 
used,  generally  through  the  missionaries  of  the  court 
and  the  probation  officers. 

11.330.  You  point  out  that  the  principal  difficulty 
is  private  agreements,  which  can  only  be  enforced  in 
the  county  court.  What  is  the  remedy  you  suggest 
with  regard  to  those  P — The  procedure  now  adopted  is 
to  ask  for  a  magistrate's  order,  which,  personally,  I 
think,  can  be  enforced  much  more  easily  than  a  county 
court  order.  The  one  can  be  enforced  within  a  week 
with  giving  any  evidence  of  means  against  the  husband, 
but  with  the  other  you  have  to  get  first  of  all  your 
summons  out,  retiu-nable,  say,  thres  weeks  or  a  month 
afterwards,  and  meanwhile  things  are  running  on,  and 
it  is  a  very  dilatory  process. 

11.331.  It  has  been  suggested  to  us  that  in  default 
of  payment  under  an  agreement  there  should  be  power 
to  bring  the  case  by  way  of  summons  at  once  before 
the  magistrates,  as  if  there  was  desertion.  Would  that 
make  a  difference  P — I  do  not  see  how  that  would  work 
out. 

11.332.  The  suggestion  is,  if  there  was  an  agree- 
ment between  the  parties  and  a  payment  to  be  made, 
if  default  in  payment  were  made,  a  summons  would 
issue  almost  on  the  same  lines  as  a  desertion  summons  ? 
— That  would  be  convenient. 

11.333.  Would  that  meet  that  difficulty  ?— Yes, 

11.334.  It  would  be  practically  treating  the  agree- 
ment as  broken,  and  the  parties  would  be  remitted  to 
the  position  of  desertion? — Yes,  that  would  be  so. 

11.335.  Do  you  find  that  after  these  separation 
orders  or  maintenance  orders  the  parties  go  back  and 
live  together  P — In  about  half  the  cases  locally.  Of 
course,  on  a  matter  of  that  sort  I  have  the  opinions  of 
other  persons  than  myself  to  guide  me,  because  my 
own  would  be  Umited. 

11.336.  You  say  you  have  had  information  that 
out  of  30  orders  made  in  1909  which  were  paid  through 
the  police  court  missionary,  that  16  are  stiU  apart  and 
the  other  14  are  re-united  ? — Roughly  speaking,  it  is 
half  and  half,  and  that  I  believe  is  the  experience  of 
the  Leicester  court  missionary  for  many  yfears  past. 

11.337.  That  is  the  amendment  you  suggest  in 
reference  to  the  enforcement  of  these  separation  orders  P 
— That  is  the  only  amendment  I  suggest. 

11.338.  That  is  cutting  down  the  month  to  a  shorter 
period  P — Yes. 

11.339.  I  do  not  think  there  is  anything  else,  except 
what  you  have  to  put  before  ub  with  regard  to  the 
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reporting  of  cases  ? — It  seems  to  me  that  the  same 
practice  shoxdd.  be  enforced  with  regard  to  divorce, 
as  is  practically  used  with  regard  to  affiliation  or 
bastardy  cases.  In  all  respectable  newspapers,  if  they 
give   any  report,  they  simply  state  that  Jane  Smith 

obtained  an  aflSliation  order  against ,  giving  the 

name  of  the  man  fully  and  his  description,  that  an 
order  was  made  of  3s.  a  month,  or  whatever  it  was.  I 
suggest  that  what  is  done  in  affiliation  cases  by  the 
local  papers  should  be  compulsorily  done  in  divorce 
cases.  I  do  not  regard  a  divorce  case  as  a  criminal 
procedure,  and  I  strongly  feel  that  newspapers  should 
be  restricted  from  publication  of  any  kind  excepting 
the  bare  facts. 

11.340.  The  last  point  is  with  regard  to  the  exten- 
sion of  the  causes  of  divorce ;  you  suggest  an  extension 
in  one  particular  ? — That  is  the  only  one  I  give,  of 
insanity.  Where  the  husband  or  the  wife  has  been 
certified  for  two  years  as  insane,  I  think  that  should 
be  a  sufficient  ground  for  divorce. 

11.341.  Have  you  considered  any  other  causes  which 
have  been  placed  before  us  as  possible  grounds  ? — Not 
so  as  to  be  useful  to  help  you.  I  do  not  think  that  it 
is  useful,  unless  one  has  a  strong  opinion  and  has  fully 
considered  it,  to  offer  an  opinion  to  gentlemen  far 
more  competent  to  deal  with  it  than  myself. 

11.342.  (Lm-d  Outhrie.)  In  what  cases  in  your  view 
ought  a  separation  order  to  be  pronounced  as  distinct 
from  a  mere  maintenance  order  ? — Where  a  wife  com- 
plains of  having  been  brutally  treated  by  the  husband, 
and  that  she  is  unsafe  with  him. 

11.343.  And  proves  it  P — And  proves  it.  I  should 
in  all  cases  press  for  a  separation  order,  to  prevent  the 
husband  coming  back  to  the  house  and  forcing  his  way 
in  in  a  drunken  condition  at  night  with  children  there. 
Many  of  those  cases  occur  in  connection  with  the 
Children's  Society,  which  I  have  represented  ever  since 
it  was  formed  in  our  district.  A  violent  husband  often 
forces  his  way  into  a  house  agaiast  the  will  of  the 
wife. 

11.344.  If  she  has  a  separation  order,  on  showing 
that  to  a  police  constable  he  turns  the  man  outP — Yes. 

11.345.  If  it  is  only  a  maintenance  order  the  police 
refuse  to  interfere  ? — Yes,  technically. 

11.346.  Even  if  the  house  was  taken  in  her  own 
name  ?  —  There  would  be  much  more  likely  to  be 
trouble  if  she  has  not  got  a  separation  order. 

11.347.  In  a  divorce  case,  when  the  husband  applies 
to  the  court  he  has  to  find  secm-ity  for  costs  ? — That 
is  so,  and  a  very  hard  case  often  arises. 

11.348.  To  what  extent?  Is  a  sum  fixed  up  to 
which  he  has  to  find  security  ? — That  is  so. 

11.349.  What  kind  of  sum  ?— 20?.  or  30L  would  be 
the  lowest  pi-obably. 

11.350.  Is  the  security  found  in  the  shape  of  the 
name  of  a  responsible  person  ? — Usually  the  money  is 
paid  by  the  poorer  people,  owing  to  the  difficulty  of 
getting  a  sui-ety. 

11.351.  And  consigned  into  court.' — Yes. 

11.352.  After  that,  if  the  wife  appears  to  defend 
she  makes  out  a  motion  for  her  costs  P — Yes,  and  the 
costs  in  full,  if  she  succeeds,  are  ordered  to  be  paid. 

11.353.  In  the  end  ?— Ultimately. 

11.354.  What  does  she  ask  for  when  she  comes  into 
court  ? — She  asks  for  means  to  defend  herself  and  her 
reputation,  and  I  take  it  that  is  the  foundation  of  the 
application  by  the  wife  for  her  means,  to  show  that 
she  is  an  innocent  woman. 

11.355.  Has  she  to  show  a  prima  facie  defence  P — ■ 
She  has  to  show  21,  prima  facie  case  of  defence,  but  that 
is  not  fully  investigated. 

11.356.  What  kind  of  sum  is  allowed  in  the  case  of 
a  working  man  ? — That  is  the  real  difficulty.  There  are 
not  many  of  such  cases  which  now  arise,  because  it  is 
outside  the  scope  of  the  means  of  both  parties. 

11.357.  Supposing  a  working  man  was  able  to  apply, 
with  wages  of  30s.,  could  you  tell  me  roughly  what 
would  be  allowed  to  her  by  way  of  alimony,  or  by  way 
of  maintenance  ?— Something  like  20Z.  probably  would 
be  required  to  be  deposited  by  him. 


11.358.  In  addition  to  the  original  Ibl.  ? — No,  not 
in  addition. 

{Chairman.)  Might  I  tell  you  the  practice.  The 
wife,  when  a  case  is  being  started,  gets  her  costs  up  to 
the  time  of  hearing,  and  then  she  gets  security  for  the 
amount  which  would  carry  her  over  the  hearing. 

{Lord  Guthrie.)  About  what  amount  would  that 
be? 

{Chairman.)  It  varies  with  this.  The  soheitor  has 
to  lay  before  the  registrar  the  proofs  of  the  witnesses 
he  proposes  to  caU,  and  the  registrar  fixes  what  he 
thinks  wiU  be  a  reasonable  sum  to  secure  for  her  costs. 
Unless  the  solicitor  has  been  guilty  of  anything  in  the 
way  of  not  properly  conducting  the  case,  that  money 
has  to  be  paid  in  the  end. 

{Lord  Guthrie.)  What  might  it  amount  to  ? 

{Chiiirman.)  It  varies  with  the  number  of  witnesses. 

{Lord  Guthrie.)  The  minimum  might  be  20?. 

{Chairman.)  I  would  not  like  to  tell  you  the 
minimum  ;  it  depends  upon  the  number  of  proofs. 

{The  Witness.)  The  point  which  you  are  asking  me 
about  is  one  of  very  great  importance  in  connection 
with  divorce  law,  because  one  has  to  point  out  to  one's 
client,  in  case  it  is  a  man,  that  you  not  only  wiU  have 
to  pay  30?.  or  40?.  or  50?.  for  yo\ir  own  case  if  it  is  un- 
defended, but  if  your  wife  defends  it,  you  wiU  have  to 
raise  more  money  for  hers,  and  also  be  paying  her  as 
well,  therefore  it  makes  it  impracticable  for  this  poor 
man  to  cany  the  thing  through. 

11.359.  {Lord  Guthrie.)  You  admit  that  it  is  a 
pei-feci,ly  proper  thing  that  the  wife  should  be 
enabled  to  maintain  her  ovsm  case  at  the  husband's 
expense? — Certainly,  assuming  there  it  is  a  prima 
facie  case. 

11.360.  {Chairman.)  Perhaps  you  would  like  to 
know  one  further  thing.  I  endeavom-ed  to  put  some 
check  upon  a  mere  formal  defence  being  put  in  by 
requiring  that  there  should  be  a  reasonable  ground  of 
defence  before  an  order  for  security  was  made,  and  my 
impression  is  that  the  registrars  work  upon  that  now, 
so  that  by  merely  putting  in  a  formal  defence  the 
expense  cannot  i-un  on ;  there  must  be  some  justification 
for  it.  I  think  that  is  the  practice  which  is  now 
followed  ? — Yes. 

11.361.  {Judge  Tindal  Atkinson.)  If  the  cases  were 
tried  in  the  county  court,  the  security  would  be 
very  much  smaller  than  in  the  High  Court."— No 
doubt. 

11.362.  Do  you  agree  that  each  county  court  should 
have  the  jurisdiction,  and  that  the  judge  should  try  in 
each  of  his  courts  rather  than  try  in  special  centres  ? — 
Certainly,  I  think  that  very  important  in  the  interests 
of  the  suitdrs. 

11.363.  Would  it  be  practicable  to  fix,  for  mstance, 
the  district  registry  in  every  circuit.  Would  that  be 
any  assistance  to  poor  people  ? — It  might  be  of  assist- 
ance in  facilitating  the  work  of  the  court,  but  the 
registrar  of  a  small  out-of-the-way  local  court  has  not 
had  any  experience  of  pleadings,  and  does  not  know 
the  way  of  dealing  with  summonses.  That,  I  think,  is 
the  reason  why  in  many  cases  they  have  required  the 
district  registrar  only  to  be  able  to  deal  with  cases  of 
this  kind. 

11.364.  As  regards  trial,  you  will  agree,  being  the 
same  judge,  that  it  should  be  in  any  court  ?— I  think  it 
should  be  at  any  court. 

11.365.  In  the  case  of  the  district  registries,  would 
not  you  have  to  multiply  the  number  of  the  registries, 
because  in  many  of  the  country  towns  there  is  one 
district  registry  for  the  whole  circuit  ?— Speaking  of 
the  Midlands,  I  do  not  apprehend  any  difficulty  in  that 
direction. 

Il,:.!t3(!.  The  parties  should  have  their  interlocutory 
proceedings  conducted  in  this  particular  registry 
and  the  case  tried  in  each  county  court  town  ? — 
I  think  that  will  be  found  the  most  conveiuent 
coui'se. 

11,367,  With  reference  to  separation  orders,  sup- 
posing a  separation  order  is  ultimately  made  per- 
manent, have  you  considered  whether  that  might  not 
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he  referred  to  the  county  court  to  decide  ;  if  the  orders 
were  made  temporarily  in  the  first  instance  for  a 
certain  number  of  months,  and  if  it  is  clear  the  order 
is  to  be  permanent  P — That  is  a  point  I  have  not 
considered. 

11.368.  {Sir  George  White.)  You  say  in  your  proof : 
"  the  Leicester  coiu't  missionary  informs  me  that  out 
"  of  30  orders  made  during  the  year  1909  which  were 
"  paid  to  him";  is  it  the  practice  of  the  Leicester 
justices  to  order  maintenance  to  be  paid  through  the 
police  court  missionary  ? — That  is  the  practice ;  I  think 
it  is  a  very  good  one.  It  prevents  unseemly  disputes 
between  the  husband  and  wife  when  separated,  and 
it  forms  a  very  good  medium  for  negotiations  for  any 
purpose  ;  for  the  childi-en,  for  instance. 

11.369.  That  is  the  invariable  practice  ? — That  is 
the  genei-al  pi-acticc. 

11.370.  {Chairman.),  Is  the  police  court  missionary 
an  officer  of  the  court  ? — He  is  the  probation  officer 
as  weU. 

11.371.  If  I  recollect  rightly,  the  words  of  the  Act 
are  "  through  an  officer  of  the  ooui-t "  ? — That  would 
be  so.     He  is. 

{Chairman.)  I  have  to  thank  you  very  much  for 
your  evidence. 


The  following  has  been  forwarded  by  Mi:  Simpion 
as  a  supplement  to  his  evidence  : — 

Be  Davenport  v.  Davenport  and  Gamble. 
Summary  of  Costs  of  Petitioner. 


1909. 

£ 

s. 

d. 

£ 

s.   d. 

Feb.  5 

Owston     and     Oo.'s 

21 

0 

0 

to 

charges. 

Dec.  16. 

Disbursements  : 

Amount     paid    to 

4 

18 

0 

witnesses. 

Other  payments    - 

1 

2 

0 

27 

0    0 

July  9 

London  agents'  charges 

18 

2 

7 

to 

(Messrs.  Crowder.3, 

Oct.  21. 

Vizard,  Oldham  & 
Co.). 
Disbursements  : 

Counsel's  fees 

7 

19 

6 

Other  payments    - 

6 

16 

6 

Total     - 

32 

18  6 

- 

59 

18     6 

Mr.  Peect  Trevarthian  Pbaece  called  and  examined. 


11.372.  {Chairman.)  You  are  a  solicitor  in  practice 
at  Plymouth  ? — I  am. 

11.373.  You  have  been  selected  by  the  Plymouth 
Incorporated  Law  Society  to  give  evidence  before  this 
Commission  ? — I  have. 

11.374.  You  have  presented  me  with  a  revised 
proof  ? — I  must  apologise  for  having  been  so  late. 

11,37.5.  Is  that  what  you  would  like  to  be  examined 
upon  ? — If  you  please. 

11.376.  Perhaps  it  is  only  a  little  extension  of  the 
old  one  ? — There  are  one  or  two  new  ideas  which  I 
have  inserted  which  may  be  of  assistance  to  the 
Commission. 

11.377.  I  will  take  you  through  the  new  one.  You 
have  been  in  practice  since  January  1883,  first  in 
Cornwall,  and  since  1886  in  Plymouth,  and  you  are  a 
member  of  the  firm  of  Bond  and  Pearce  ? — Yes. 

11.378.  During  the  past  2.5  years  you  have  had  a 
very  extensive  practice  in  eveiy  class  of  litigation  ? — 
I  have. 

11.379.  You  have  appeared  as  agent  of  the  Genei'al 
Post  Office,  and  frequently  on  behalf  of  the  Treasury, 
and  you  act  on  behaM  of  the  more  important  insurance 
companies  in  cases  arising  under  the  Workmen's  Com- 
pensation Act  ? — I  do. 

11.380.  And  you  also  have  a  large  court-martial 
practice  at  Plymouth  ? — ^^A.  very  large  one. 

11.381.  First  of  all  with  regard  to  these  cases  of 
divorce  and  separation,  have  you  had  considerable 
experience  vrith  them  P — Yes. 

11.382.  With  regard  to  the  granting  of  jurisdiction 
to  a  local  court,  what  have  you  to  say  ? — I  feel  strongly 
that  the  jurisdiction  in  divorce  cases  should  be  extended. 
That  is  the  result  of  my  association  with  the  Service, 
to  which  I  am  well  knovni.  I  come  frequently  in 
contact  with  a  very  large  number  of  sailors,  and  dui'ing 
my  experience,  as  I  say  in  my  proof,  without  exaggera- 
tion, I  have  had  hundreds  of  cases  where  sailors  have 
been  away,  as  very  frequently  they  are  on  enforced 
foreign  service,  for  three  years  or  more,  during  which 
they  have  been  in  the  habit  of  allowing  their  wives 
allotment  moneys,  and  on  going  back  they  have  found 
either  that  those  wives  have  cohabited  with  other  men 
or  they  have  set  up  a  new  home  or  been  guilty  of  other 
acts  of  immorality,  and  I  have  been  applied  to  in  those 
cases  to  advise  whether  divorce  was  possible.  I  desire 
to  point  out  that  I  do  not  for  a  moment  suggest 
that  sailors'  wives  are  possibly  more  immoral  than 
other  women  are.  I  should  like  to  make  that  clear, 
but  they  have,  under  those  circumstances,  a  very 
frequent  opportunity  in  the  absence  of  their  husbands 
of  straying  from  the  right  path. 

11,383.  I  believe  that  their  husbands  who  are  in  the 
Service  are  often  away  for  years  ?— Yes,  three  or  four 
years. 


11.384.  And  the  money  is  paid  by  the  officials 
monthly  to  the  wives,  and  taken  out  of  the  men's  wages  ? 
—Yes. 

11.385.  You  say  that  you  have  had  hundreds  of 
cases  P^Yes.  Very  often  this  happens.  Sometimes  a 
man  is  going  on  a  foreign  commission,  and  probably 
there  is  a  hasty  wedding,  and  they  may  have  cohabited 
for  a  month,  or  it  may  be  a  bit  more,  and  very  frequently 
they  are  young  untried  women ;  sometimes  they  come 
from  the  country  to  busy  towns,  and  they  occupy,  it 
maybe,  one  room  in  a  tenanted  house,  and  there  they 
have  every  opportunity  of  associating  with  other  people 
in  the  house,  and,  under  those  circumstances,  the  acts 
of  which  the  husbands  not  unnaturally  complain  have 
arisen.  In  those  cases  I  have  advised,  in  consequence 
of  the  financial  position  of  the  husband,  that  an  appli- 
cation for  a  divorce  would  practically  be  an  impossibility. 
Under  those  circumstances  I  have  heard  it  often  said 
by  these  men,  "  Very  well,  then,  I  shall  go  and  set  up  a 
"  home  for  myself,"  and  there  is  no  doubt  that  has  been 
the  result  of  the  inability  to  apply  for  a  divorce,  and 
the  wives  have  gone  on  living  with  these  other  men, 
or  leading  the  immoral  lives  into  which  they  have  gone, 
and  the  husbands  have  set  up  homes  in  some  instances 
of  their  own.  I  have,  of  course,  realised  that  an  appli- 
cation for  a  divorce,  at  such  a  remote  distance  as 
Plymouth  is  from  London,  is  a  very  serious  matter, 
and  I  have  brought,  thinking  it  might  be  of  some 
assistance,  a  taxed  bill  in  a  recently  undefended  case, 
from  Plymouth,  in  the  High  Court. 

11.386.  {The  Earl  of  Derby.)  Is  it  a  sailor's  caseP — 
I  am  not  sure,  but  the  same  rule  would  apply.  I  merely 
bring  it  up  to  illustrate  practically  what  serious  cost 
may  be  incurred.  In  this  case  I  observe  that  the  result 
of  the  taxation  was,  as  against  a  co-respondent  in  an 
undefended  case,  73Z.  8s.  9d. 

11.387.  {Chairman.)  How  many  witnesses  ? — Five. 

11.388.  Did  all  those  witnesses  come  from  the 
locality,  or  was  it  a  case  of  expensive  witnesses  from 
elsewhere  P^From  Devonport  and  Plymouth,  andthere 
was  one  private  inquiry  agent  also  from  Plymouth. 

11.389.  What  is  his  charge  ? — His  charge  was  only 
for  two  days,  2  guineas  and  his  railway  fare.  The 
total  professional  charges  there  amounted  to  452.  Os.  4£i., 
and  the  payments,  39J.  2s.  9d.  There  was  taxed  off  the 
biU  12L  14s.,  leaving  the  amount  payable  by  the  co- 
respondent 73Z.  8s.  9d. 

11.390.  What  is  the  total  cost  of  taking  those  five 
witnesses  to  London  and  back  again? — I  have  not 
taken  them  out. 

11.391.  I  should  like  to  know  that,  because  we  have 
had  a  variety  of  figures  given  before  us  P— I  vrill  give 
you  the  items— 32.  10s.  lOd.,  31.  Os.  lOd.,  15s.— that  was 
going  to  Welling  to  identify.  I  will  analyse  them 
presently,  if  you  do  not  mind. 
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11.392.  I  think  you  might  do  it  now,  just  the  cost 
of  coming  to  London  and  keeping  them  there,  and 
bringing  them  back?— The  first  is  31.  3s.,  31.  10s.  lOd., 
31.  10s.  lOd.,  and  the  next  11.  ;  apparently  31.  was 
knocked  off.  Possibly  it  was  allowed  on  some  other 
item. 

11.393.  {The  Earl  of  Derby.)  That  is  four  witnesses  ? 
— Tes,  I  thought  it  was  five. 

11.394.  {Mr.  Brierley.)  What  is  the  railway  fare 
from  Plymouth  ? — 37s.  4(£.  third  class. 

11.395.  Return?— Yes. 

11.396.  {Chairman.)  What  is  the  bulk  of  the  70Z.  ?— 
Inquiries  and  journeys  for  the  purpose  of  identification, 
and  agents'  charges,  and  counsels'  fees. 

11.397.  Even  in  the  county  coui-t  those  charges  for 
identification  would  be  incun-ed  ? — They  undoubtedly 
would  be. 

11.398.  What  do  they  come  to  ?  Will  you  just  take 
them  out? — I  am  unable  from  this  bill  to  analyse 
exactly  what  they  are. 

11.399.  Do  you  object  to  leaving  that  bill  with  us  ? 
— I  will  leave  it  with  pleasure. 

11.400.  Does  that  biU  strike  you  as  an  excessive 
amount  in  these  cases,  or  is  it  typical  of  what  you 
might  expect  ? — I  generally  advise  that  I  wiU  not  have 
anything  to' do  with  a  case  under  60Z. — an  undefended 
case.     It  is  practically  an  impossibility. 

11.401.  If  the  petitioner  is  a  man,  you  have  to 
decide  whether  he  can  afford  to  go  on  with  it  if  it  is 
defended  ? — Yes. 

11.402.  Perhaps  you  will  answer  the  question  that 
Lord  Guthrie  piit.  In  such  a  case  as  that,  what  would 
you  find,  on  the  average,  would  be  the  cost  of  the  wife's 
expenses  up  to  setting  down  ? — It  is  a  case  that  very 
rarely  arises  with  reference  to  poor  people  in  oui- 
district,  because  we  have  not  the  applications.  We 
cannot  make  them. 

11.403.  You  have  had  defended  cases  P — Yes,  but 
generally  with  people  much  better  off,  and  it  depends 
upon  the  amount  the  Master  may  fix.  It  is  impos- 
sible to  say  the  precise  amount. 

11.404.  You  could  give  us  the  cost  genei-ally  up  to 
setting  down  ? — About  20L,  roiighly. 

11.405.  After  that  comes  the  cost  of  the  trial  ? — 
Exactly,  and  it  becomes  a  veiy  serious  matter  for  a 
husband  in  a  poor  way  to  face  a  divorce  case  when  he 
knows  he  has  to  provide  not  only  his  own  costs,  but 
has  also  to  provide,  a,nd  to  properly  provide,  for  the 
defence  of  his  wife's  honour. 

11.406.  The  result  is,  that  you  find  people  of  the 
class  you  have  mentioned  are  practically  without  any 
remedy  at  all  ? — I  have  had  a  large  number  of  cases  of 
that  kind.  I  have  had  a  case  during  the  past  month 
of  a  clerk  in  an  office  in  Plymouth.  I  daresay  he  may 
be  getting  30s.  or  35s.  a  week.  His  wife  came  to 
London  to  pay  a  visit,  and  she  has  been  here  two  or 
three  months,  and  I  have  seen  the  letter  from  her 
solicitor,  in  which  she  announces  that  she  is  pregnant 
by  another  man  in  London.  The  clerk  wants  his  own 
child,  the  child  of  the  mai-riage,  but  he  has  not  the 
money,  and  he  cannot  bring  the  divorce.  He  has  not 
the  money,  so  what  will  happen  I  do  not  know.  That 
is  a  case  within  the  past  month.  That  is  not  a  sailor ; 
he  is  a  clerk  in  an  ofiice.  If  the  case  could  be  brought 
in  the  county  court  there  would  be  very  little  difiiciilty 
in  obtaining  it.  There  is  the  actual  confession,  and  it 
is  a  clear  case  beyond  all  doubt. 

11.407.  You  say  in  your  proof  that  you  have  prac- 
tised in  nearly  every  police  court  in  Devon  and  Corn- 
wall ?— About  70  of  them. 

11.408.  And  in  all  the  county  com-ts  in  those 
counties,  and  before  the  county  court  you  have  had 
experience  of  some  14  judges  ? — Yes. 

11.409.  What  is  the  result  of  your  experience  ? — I 
would  not  extend  the  jurisdiction  in  divorce  matters  to 
the  police  court.  I  do  not  think  that  it  is  a  satisfactory 
tribunal.  I  think  those  cases  ought  to  be  dealt  with  by 
persons  with  a  trained  judicial  mind,  and  I  think  very 
often  when  they  are  dealt  with  by  magistrates  that 
there  is  a  possibihty  of  their  having  local  knowledge. 
I  do  not  wish  to  say  anything  deprecating  magistrates, 
but  one  does  know  from  experience  that  they  often  hear 
of  things,  and  know  the  people,  and  do  not  always  decide 


on  the  evidence  that  is  before  them.  I  would  not  give 
to  magistrates  any  increased  jurisdiction.  We  have 
not  a  stipendiary  magistrate  with  us.  If  there  were  a 
stipendiary,  my  observations  as  to  magistrates  would 
not  be  applicable. 

11.410.  Would  you  give  this  jurisdiction  to  the 
county  courts  ? — Unhesitatingly. 

11.411.  Would  you  anticipate .  what  has  been  sug- 
gested to  us,  that  the  poorer  people  might  resent  having 
county  court  jurisdiction  ? — No.  My  experience  of  the 
county  court  judges  before  whom  it  is  my  pleasure  to 
practise  is  that  the  public  have  confidence  in  them.  We 
perhaps  have  been  exceptionally  fortunate,  but  I  know 
that  we  very  often  endeavour  to  give  consent  to  juris- 
diction in  order  that  we  may  try  in  the  local  courts. 

11.412.  That  does  not  apply  to  a-  divorce  case  ? 
—No. 

11.413.  Then  you  proceed  to  refer  to  the  different 
kinds  of  Acts  upon  which  the  county  courts  act.  We 
know  all  that,  but  I  think  the  point  comes  to  this,  that 
you  are  satisfied  that  they  would  be  able  to  form  a 
satisfactory  tribunal  ? — They  have  to  decide  much 
more  difficult  cases  than  divorce  cases  would  be,  cases 
which  involve  moi'e  fact  than  law  in  the  majority  of 
cases.  The  county  courts  have  very  wide  jurisdiction 
in  very  important  matters  involving  veiy  difficult  and 
intricate  points  of  law,  and  you  will  also  observe,  what 
I  have  no  doubt  you  know,  that  they  have  jmisdiction 
to  the  exclusion  of  the  High  Court  in  matters  of  great 
importance,  such  as  the  winding-up  of  companies.  I 
think  that  the  county  coui-t  judges  are  perfectly  able  to 
deal  with  any  case  of  divorce  that  may  arise. 

11.414.  Would  you  anticipate  any  serious  effect 
upon  people's  morality  by  having  the  opportunity  of 
bringing  their  cases  in  the  county  court  ? — The  only 
way  I  can  suggest  is  by  referring  to  the  class  of  cases  I 
have  mentioned,  the  possibility  of  divorces  taking 
place,  and  under  those  cii-cumstances  the  parties  being 
at  liberty  to  marry  instead  of  doing  what  they  are 
doing,  I  believe — cohabiting. 

11.415.  There  is  a  suggestion  which  has  been  made 
that  it  might  be  detrimental  to  the  interests  of  morality 
if  these  people  could  get  their  decrees  in  the  county 
courts,  that  they  would  begin  to  regard  maniage  with 
too  lax  an  eye  ? — I  fail  to  see  why  that  should  arise. 
We  are  not  suggesting  to  make  divorce  in  any  way 
easier  than  it  is  at  present,  we  are  merely  suggesting  a 
change  of  tribimal  in  order  that  the  poor  may  be  placed 
on  the  same  plane  as  the  rich. 

11.416.  I  gather  from  what  you  have  said  that  it  is 
to  deal  with  a  state  of  things  which  actually  exists  ? — 
Precisely. 

11.417.  Then  you  make  some  further  suggestions 
about  petitions,  that  they  should  be  made  in  accordant  e 
with  the  Act  of  1903,  when  the  county  court  has 
jurisdiction  up  to  lOOL,  with  certain  expenses.  Do 
you  propose  the  cases  should  only  be  at  centres  or 
at  any  court  ? — I  suggest  centres,  ajid  the  basis  I  have 
gone  on  is  this.  I  have  maps,  which  I  will  hand 
to  the  Commission,  I  have  had  prepared,  which  show 
the  places  in  Devon  and  Cornwall  with  which  I  am 
more  acquainted,  where  the  trials  might  take  place, 
and  the  centres  I  have  selected  are  those  to  which  the 
extended  jurisdiction  of  the  county  court  has  been 
applied,  and  also  to  those  centres  where  jurisdiction 
in  Admiralty  and  bankruptcy  prevails,  because  I  have 
assumed  that  those  places  have  not  been  given  jmis- 
diction unless  the  Legislatm-e  has  carefully  considered 
the  suitability  of  those  places,  and  I  recognise  in  those 
centres  that  there  must  be  a  satisfactory  staff  to  cope 
with  such  cases  as  'Bould  arise.  I  also  appreciate  the 
fact  that  where  sucb,  jurisdiction  existed  there  would 
be  a  stronger  bar  of  solicitors  than  there  would  be  in 
the  more  remote  courts,  because  with  us  we  have 
neither  in  Devon  nor  in  Cornwall  any  local  bai',  so 
that  the  advocacy  which  prevails  there  is  conducted 
entirely  by  the  solicitor.s  of  the  various  com-ts,  many  of 
whom  devote  a  great  portion  of  their  time  to  that  and 
consultation  work  as  I  do. 

11,418.  If  I  may  take  it  from  your  proof,  if  your 
suggestions  were  adopted,  trials  might  take  place  in 
Devonshire  at  Barnstaple,  Exeter,  Plymouth,  East 
Stonehouse,  and  Totnes,  and  in  Oomwall  at  Bodmin, 
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Launcestou,  and  Truro.  Would  those  places  be  suffi- 
ciently accessible  to  parties  from  all  parts  of  the 
coxmtry,  so  that  they  covild  come  and  lodge  their  cases 
themselves  ? — ^With  reference  to  that  point  I  propose 
that  they  should  have  an  opportunity — you  will  see 
it  in  the  earlier  part  of  my  proof — of  lodging  their 
summonses  in  the  county  court  of  the  district  where 
they  reside,  as  they  have  the  power  of  doing  inider  the 
Extended  Jurisdiction  Act,- lodging  it  in  the  court  in 
the  immediate  neighbourhood,  and  it  is  the  duty  of 
the  registrar,  the  summons  having  been  lodged  there, 
to  foi'wai'd  it  to  the  centre  which  would  be  applicable 
for  the  purposes  of  the  trial. 

11, -419.  Do  you  mean  that  the  whole  of  the  inter- 
locutory work  is  worked  out  in  the  place  where  they 
live  ? — In  the  centres. 

11 .420.  What  takes  place  ? — They  would  simply  file 
their  petition. 

11.421.  And  let  that  be  sent  on  ? — Yes. 

11.422.  Who  seiwes  itP — That  would  be  served  in 
the  ordinary  way  just  as  an  ordinary  county  com-t 
summons. 

11.423.  Let  us  follow  this  oiit,  as  it  is  important 
from  Judge  Tindal  Atkinson's  point  of  view.  If  the 
petition  is  filed  not  in  one  of  the  places  you  mention, 
but  in  the  nearest  county  court,  who  serves  it  ? — It 
would  be  served  by  the  high  bailiU  of  the  particidar 
coiu-t  through  which  the  summons  is  filed. 

11.424.  What  next  happens  to  it? — It  would  be 
transfeiTed  to  the  centre  where  aL.  future  proceedings 
would  take  place. 

11.42-5.  Supposing  the  respondent,  haviug  been 
served  out  of  the  local  place  where  the  petitioner  lived, 
wishes  to  appear  and  fight  the  case,  with  an  ordinary 
county  coui't  summons,  he  does  not  appear  tUl  the  day 
of  hearing.     Is  not  that  so  ? — That  is  so, 

11.426,  He  might  in  this  case  require  to  put  iu  a 
defence  and  appear  to  answer  ? — That  is  a  detail  that 
would  he  worked  out  in  practice. 

11.427,  Would  you  allow  that  to  be  done  in  the 
local  place  ? — I  see  no  objection. 

ll,J-28.  And  that  forwarded  to  the  centre? — 
Precisely ;  there  could  be  no  objection  to  that. 

11.429.  That  means,  without  going  into  detail, 
giving  the  people  the  opportunity  of  lodging  their  cases 
close  to  them,  appearing  close  to  them,  and  trying  at 
one  of  these  centres  which  you  have  mentioned? — 
Precisely,  I  do  not  know  whether  it  would  be  of  interest 
to  the  Commission  to  have  roughly  the  poj)ulation  of 
the  two  counties, 

11.430.  Yes  ? — Taken  at  the  last  census  the  popula- 
tion of  the  three  towns,  known  to  us  locally  as  the  thi-ee 
towns,  consisting  of  Devonport,  Plymouth,  and  Stone- 
house,  would  be  22-5,000.  and  I  think  that  has  been 
considerably  increased  since  1901,  The  population,  at 
that  time,  of  Cornwall  was  roughly  225,000,  and  of 
Devon,  666,000,  In  each  case,  I  think,  there  has  been 
an  increase. 

11.431.  There  are  nearly  a  million  of  people  there? 
—Yes. 

11.432.  I  will  read  this  from  your  proof,  just  to  get 
it  on  the  note  :  "  On  the  maps  (which  I  now  produce)  I 
"  have  indicated  the  particular  jurisdiction  which  the 
•'  county  coiu-ts  in  the  particular  town  possess. 
"  'Bankruptcy'  is  denoted  by  a  circle  coloured  red, 
"  'Admiralty'  is  denoted  by  a  circle  coloured  blue, 
"  '  extended  jurisdiction  '  is  denoted  by  a  circle  coloured 
"  black,  and  '  High  Court  district  registry  \  by  a  circle 
"  coloured  green.  Where  more  than  one  circle  appears 
"  it  indicates  that  the  particular  court  has  othoj- 
"  jm-isdiction  according  to  the  colour  of  the  circle  "  ? — 
Yes. 

11.433.  Do  you  favour  the  idey  that  has  been  sug- 
gested of  a  High  Com-t  judge  proceeding  dowii  to  try 
these  cases  ? — I  see  absolutely  nO  necessity  for  it  at  all. 
I  have  an  illustration,  I  think  I  give  it  almost  im- 
mediately, of  a  case  which  involved  a  material  point 
which  would  have  to  be  decided  in  the  Divorce  Court, 
which  was  settled  by  his  Honour  Judge  Lush  Wilson,  of 
Plymouth,  the  other  day.  The  wife  was  suing  her 
husband  under  a  deed  of  separation,  and  the  evidence 
set  up  was  that  she  had  been  unchaste,  and  the  judge 
had  to  try  the  issue  whether  or  not  she  had  been  guilty 
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of  the  adultery  which  was  imputed  to  her.  He  had  the 
jurisdiction  to  do  that,  and  he  dealt  with  it  and  decided 
against  the  wife.  The  husband  there  was  a  poor  man 
and  he  has  no  relief.  He  cannot  approach  the  High 
Court. 

11.434.  You  mean  he  was  able  to  fight  the  defence 
in  the  county  court,  but  having  fought  his  defence 
successfully  he  could  not  proceed  for  a  divorce? — 
Precisely ;  he  has  not  the  means. 

11.435.  He  proved  that  she  had  been  guilty  of 
adultery  and  got  rid  of  the  deed,  but  he  cannot  use  any 
fiirther  proceedings  in  order  to  cancel  the  marriage  P- — 
That  is  his  position.  I  merely  illustrated  that  also  to 
show  that  the  county  court  judge  was  able  to  deal  with 
it,  and  disposed  of  it  satisfactorily, 

11.436.  Were  you  engaged  in  that  case  ? — I  was. 

11.437.  You  proceed  to  say  that  it  will  be  suggested 
that  the  county  court  is  a  debtors'  court,  and  shoiild  not 
be  utilised  for  such  cases  as  divorce  cases  ? — Yes. 

11.438.  There  is  really  a  sentimental  and  not  a 
practical  objection  ? — If  it  is  desired,  it  can  be  obviated 
in  the  same  way  as  we  do  in  bankruptcy  matters.  We 
have  our  bankruptcy  day  in  Plymouth 

11.439.  By  allotting  special  days  to  this  work,  so 
that  it  shotild  not  be  mixed  up  with  anything  else  ? — 
That  could  be  done,  if  desired, 

11.440.  Is  there  any  bar  at  Plymouth  ? — No. 

11.441.  At  Plymouth  the  com-t  sits  five  days  con- 
secutively each  month,  and  you  have  a  bankruptcy  and 
a  judgment  summons  day  as  well  ? — Yes,  a  part  of  the 
five  days. 

11.442.  The  next  point  is  this,  bu.t  I  do  not  know 
that  we  need  trouble  much  about  it.  It  relates  to  some 
suggestions  that  have  been  made  elsewhere,  that  the 
registrar  should  have  greater  power,  so  as  to  give  more 
time  to  the  county  court  judges  ? — Yes. 

11.443.  I  do  not  know  that  that  comes  as  a  matter 
for  us  to  consider.  Then,  with  regard  to  this  extended 
jurisdiction,  you  propose  that  it  should  be  only  available 
to  persons  of  limited  incomes  ? — Yes. 

11.444.  Have  you  formed  any  definite  view  as  to 
that? — I  have  suggested  that  it  should  be  availalile 
to  persons  whose  incomes  do  not  exceed  hi.  a  week.  I 
do  not  think  a  lower  sum  would  be  altogether  reasonable, 
because  there  are  very  many  cases. 

11.445.  Are  you  speaking  now  of  the  husband's 
means  ? — The  husband's  means  should  not  exceed  hi. 
a  week. 

11.446.  There  would  be  a  good  many  cases  where 
the  wife  does  not  know  what  the  meEins  are,  and  the 
husband  has  gone.  We  had  a  case  suggested  to  us. 
What  would  be  the  position  of  the  wife  then  ? — She 
ought  to  be  able  to  speak  as  to  what  his  means  were, 
probably,  at  the  time  they  were  living  together.  She 
should  have  some  idea.  I  also  suggest,  in  any  case 
instituted  in  the  county  court,  that  any  person  who  was 
a  party  to  it  should  have  the  right  of  having  it  removed 
to  the  High  Court,  if  he  so  wishes  it,  on  giving  security 
for  costs. 

11.447.  To  be  fixed  by  the  county  court  judge? 
—Yes. 

11.448.  So  as  to  meet  the  expenses  of  the  case  in  the 
High  Court  ?— Exactly. 

11.449.  With  regard  to  audience,  you  propose  to 
include  the  solicitors  ? — Undoubtedly,  for  the  reasons  I 
have  given  there.  I  think,  with  great  respect  to  the 
bar,  if  we  are  to  economise,  that  it  would  be  a  mistake, 
and  I  think  it  is  unreasonable  and  unnecessary  to 
suggest  that  barristers  should  have  the  exclusive  right 
of  audience.  Of  course,  we  know  that  the  public,  if 
they  wish  it,  can  now  have  a  ban-ister  to  conduct  their 
cases  in  the  county  com-t,  but  my  experience  shows 
that  facility  may  be  availed  in  one  case  out  of  a 
hundred.  In  other  cases  the  people  in  Devon  and 
Coi-nwall  are  good  enough  to  have  confidence  in  those 
who  practise  in  the  various  courts  and  allow  us  to  deal 
with  matters  far  more  intricate  and  involved  than 
those  that  would  arise  in  divorce  cases.  If  counsel 
were  to  come  down  it  would  not  pay  them ;  they  would 
have  very  small  fees,  and  those  who  would  come  would 
probably  be  the  junior  members  of  the  bar,  who 
would  use  it  rather  as  a  practice  com-t. 
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11,450.  I  gather  that  the  suggestion  was  made  with 
a  view  to  checking  any  improper  practice  which  might 
take  place  in  some  instances  P — We  feel  rather  strongly 
about  that.  "We  hope  that  we  are  as  jealous  of  our 
honour  as  the  other  branch  of  the  profession. 

11451.  Ton  would  not  anticipate  any  difficulty  of 
that  character  ? — Not  the  slightest. 

11,452.  Tou  think  that  might  be  left  to  the  body  of 
solicitors  and  the  judge  P — I  venture  to  think  our  own 
county  court  judges  before  whom  one  appears  would  be 
the  best  to  express  an  opinion  upon  that. 

1]  ,453.  With  regard  to  the  first  question  of  separa- 
tion orders,  which  are  at  present  granted  by  the 
justices,  what  have  you  to  say  from  youi-  experience  ? — ■ 
I  would  not  extend  the  jurisdiction  of  the  magistrates. 
I  do  not  think  that  theirs  is  a  tribunal  by  which  such 
cases  should  be  dealt  with. 

11.454.  Do  you  think  it  is  desirable  that  the  present 
jurisdiction  which  is  exercised  should  continue,  or,  if 
divorce  jurisdiction  were  given  to  the  county  court, 
that  the  whole  matter  should  be  transfeiTcd  to  the 
county  court  P — The  county  court  entirely. 

11.455.  The  suggestion  made  is  that  the  eourt 
would  not  sit  so  often  as  the  magistrates,  and  that 
these  applications  must  be  speedily  dealt  with,  and, 
therefore,  that  it  is  desirable  to  leave  them  with  the 
magistrates  P — There  are  certain  cases  perhaps  of 
brutality,  where  they  might  grant  a  maintenance  order. 
There  are  cases  of  that  sort  of  urgency  which  might  be 
dealt  with  by  the  justices,  if  deemed  desirable,  but  as 
our  county  court  judge  sits  every  month,  and  is  always 
getatable  thi-oughout  the  county  during  the  rest  of  the 
month,  1  do  not  think  any  serious  difiB.culty  would  arise 
except  in  cases  of  bmtality,  which  I  would  describe  as 
cases  of  ui-gency. 

11.456.  In  those  cases  would  you  leave  the  jurisdic- 
tion to  be  exercised  temporarily  ? — I  think  that  might 
be  wise. 

11.457.  And  then  passed  on  to  the  county  court  if 
they  desire  something  more  permanent  ? — Yes. 

11,468.  What  is  youi-  objection  to  the  tribunal  at 
present  ? — The  objection  I  hinted  at  just  now  was  that 
very  often  some  magistrates  are  not  always  guided  by 
the  evidence  which  is  before  them.  It  is  quite  possible 
to  approach  some  magistrates.  Parties  do  approach 
them  in  some  cases,  and  I  think  that  it  is  a  very 
undesirable  possibility.  No  one  would  attempt  to 
approach  a  county  court  judge ;  he  would  not  hear 
anybody. 

11.459.  Do  you  find  as  a  matter  of  experience  that 
magistrates  are  guided  by  their  clerk? — Very,  very 
much. 

11.460.  Does  that  lead  to  the  suggestion  that  the 
clerk  is  the  authority  for  the  tribunal  and  not  the 
magistrates  P — To  a  great  extent.  There  are  some 
magistrates  who,  to  use  a  common  phrase,  take  the  bit 
between  their  teeth  and  go  their  own  way.  They  are 
inexperienced  to  some  extent  and  are  guided  by  the 
clerk,  who  is  a  trained  man. 

11.461.  They  have  always  a  considerable  expei-ience  ? 
—  Undoubtedly. 

11.462.  Tou  say :  "  If  the  magistrates  are  to  be 
"  allowed  to  retain  the  jurisdiction  " — I  take  it  also  if 
that  jurisdiction  were  conferred  to  the  county  court,  or 
is  this  obseiT^ation  confined  to  the  magistrates  ? — I 
think  it  would  apply  to  whatever  tribunal  was  dealing 
with  the  matter. 

11.463.  Tou  make  some  observation  with  regard  to 
acts  of  cruelty  P — Section  8  of  the  Act  makes  the 
Summary  Jurisdiction  Act  applicable,  and  grave  doubts 
have  been  raised  whether  you  can  go  into  acts  of 
cruelty  which  have  taken  place  anterior  to  the  six 
months,  which  rather  upsets  one's  idea  of  the  trae 
meaning  of  the  word  "persistent."  I  do  not  say  that 
the  construction  placed  upon  the  Act  of  Parliament  is 
unsound,  but  until  there  is  some  decision  of  the  High 
Oourt,  as  there  was  with  reference  to  desertion,  where 
it  was  held  that  desertion  was  a  continuous  offence, 
the  point  will  be  left  open. 

11.464.  Tou  would  not  limit  the  ci-uelty  to  the 
period  of  the  six  months,  but  you  think  the  last  act 
shiiuld  be  within  the  six  months? — Tes.  Another 
important  poLat  is  this,  and  that  is  as  to  the  possibility 


of  a  rehearing.  A  wife  comes  before  the  oom-t,  and 
the  court,  perhaps,  is  not  quite  satisfied  in  the  first 
instance,  or  circumstances  may  have  arisen  which 
prevent  them  making  an  order,  and  they  refuse  an 
order.  The  result  is  the  wife  cannot  go  to  the  bench 
again.  I  had  a  very  strong  case  some  time  ago.  I 
was  appearing  for  the  wife,  and  in  my  view  there  was  a 
very  sti-ong  case  of  desertion.  After  a  hearing  which 
lasted  two  or  three  days  the  justices  thought  other- 
wise. In  consequence  of  the  evidence  which  the 
husljand  gave  at  that  trial,  which  was  absolutely 
untrue,  the  husband  was  prosecuted  at  the  assizes  for 
perjui-y,  which  was  said  to  have  been  committed  by 
him  at  that  hearing.  The  husband  was  found  guilty 
of  perjury,  but  it  was  that  perjured  evidence  which 
enabled  him  to  get  the  wife's  application  dismissed, 
and  that  wife  at  the  present  moment  is  unable  to  go  to 
the  coui-t  again.  She  cannot  do  anything  more ;  .she 
is  barred.  I  think  under  circumstances  of  that  kind  a 
rehearing  should  be  allowed. 

11.465.  Why  do  you  say  she  is  baiTed? — Because  it 
is  res  judicata. 

11.466.  Not  if  the  desertion  continues  ? — It  was  not 
a  question  of  desertion  in  that  case,  or,  rather,  the 
magistrates  held  that  there  had  been  no  desertion  in 
fact,  and  therefore  they  had  dealt  with  the  application. 

11.467.  There  is  nothing  to  prevent  her  going  home 
again  ? — It  is  impossible  when  there  has  been  a  prosecu- 
tion for  perjui-y.  The  feeling  would  be  very  bitter,  and 
there  would  be  an  absolute  impossibility  of  the 
resumption  of  the  home  life ;  in  fact,  it  would  be  better 
otherwise. 

11.468.  Tour  suggestion  is  that  there  might  be  a 
new  trial? — Exactly  the  same  as  in  affliation.  The 
gii'l  applies  and  is  refused  her  order.  She  can  stUl  go 
on  by  producing  new  evidence.  She  can  go  before  the 
bench  again,  but  this  wife  cannot. 

11.469.  Tou  mean  that  they  have  power  to  vary  an 
order  made  by  fresh  evidence,  but  that  there  is  no 
power  to  reconsider  a  case  upon  fresh  evidence  ? — They 
have  none. 

11.470.  The  next  point  is  with  regard  to  extending 
the  ground  of  separation  to  another  case  ? — Tes,  that 
class  of  case  I  mentioned  would  be  cruelty  in  the  High 
Court,  as  I  understand  it,  but  it  would  not  come  under 
persistent  cruelty. 

11.471.  I  had  better  mention  what  it  is  in  order  to 
get  it  on  the  note.  Tou  mean  a  case  of  contagious 
disease  ? — Tes.  My  note  is  .-  '■  Where  a  wife  is  able  to 
"  show  that  a  contagious  disease  has  been  communicated 
"  to  her  by  the  husband,  I  would  make  this  a  sufficient 
"  ground  alone  for  the  granting  to  her  of  a  separation." 

11.472.  At  present  that  would  jirobably  be  excluded 
by  the  word  "persistent"? — Tes,  but  in  the  High 
Court  I  rather  gather  from  the  authorities  that  it 
would  be  a  good  ground. 

11.473.  Do  you  see  any  oljjeot  in  retaining  that 
word  "persistent"  at  all  if  ciiielty  is  defined  as  safety 
or  as  affecting  safety  ? — Personally  I  should  be  inclined 
to  do  away  with  the  word  "  persistent,"  leaving  it  to 
the  discretion  of  the  bench  to  siiy  whether  there  had 
been  cruelty  such  as  would  justify  their  interference. 

11.474.  Cruelty  which  made  living  together  un- 
reasonalile  ? — Tes. 

11.475.  The  next  point  you  mention  we  have  aheady 
dealt  with.  Toil  would  leave  out  the  "  causing  to  five 
separate  "  words  so  as  to  allow  the  wife  to  sue  for  the 
order,  although  she  still  remains  in  the  house  P — Tes. 

11.476.  Tou  mean  cases  of  that  kind  P — Undoubtedly, 
where  great  difficulty  has  arisen. 

11.477.  I  think  we  appreciate  that  point.  While 
we  are  upon  this  point  of  cruelty,  there  is  the  statement 
which  you  mention,  that  it  should  not  be  limited  to 
physical  cruelty.  What  do  you  wish  to  convey  about 
that  P — I  think  cruelty,  as  at  pi'eseut  we  understand  it, 
must  be  some  act  of  violence.  I  do  not  think  that 
violence  should  be  essential.  I  have  a  case  that  has 
recently  come  under  my  observation  of  a  lady  of  con- 
siderable position,  where  she  and  her  husband  have 
lived  in  the  same  house  as  husband  and  wife  practically 
for  some  years,  but  they  rarely,  if  my  instructions 
bo  right,  ever  speak  to  each  other.  The  husband  does 
everything  he  can  do,  according   to  my  instructions, 
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to  treat  her  -with  contempt  and  disdain.  Her  life  is  an 
absolute  misery,  and  the  doctor  only  recently  told  me 
— he  is  a  doctor  of  considerable  eminence — if  such 
treatment  continues  he  fears  what  the  result  will  be. 
I  Tentm-e  to  tliink  that  must  be  a  species  of  cruelty 
that  ought  to  be  dealt  with,  and  that  a  wife  ought 
to  have  some  relief.     She  has  her  family  mth  her. 

11.478.  Is  it  a  case  in  which  her  health  is  affected  P 
— It  might  be,  but  in  view  of  the  decisions,  as  I  read 
them,  it  is  not  a  case  where  it  could  be  held  to  be 
cruelty. 

11.479.  I  am  not  sva-e  that  the  definition  is  not  wide 
enough  to  include  that  ? — I  rather  gather  not  by  the 
decisions  by  which  we  are  guided. 

11.480.  That  would  equally  apply  whether  the 
appKcation  is  made  for  separation  or  divorce,  where 
ci-uelty  is  to  be  alleged.     You  mean  that  ? — Yes. 

11.481.  The  next  point  is  with  regard  to  the  pub- 
lication of  reports  ? — Yes. 

11.482.  I  should  like  to  hear  what  youi-  view  about 
that  is  ? — I  would  give  the  judge  before  whom  any  case 
might  be  tried  power  to  forbid  the  publication  of  the 
report  in  any  case  in  which  he,  in  his  discretion, 
thought  it  right  to  exercise  it.  The  publication  in 
detail  of  the  evidence  in  such  cases  is,  no  doubt,  objec- 
tionable, but  I  believe  in  the  publication  of  evidence 
showing  the  possibility  of  detecting  matrimonial  offences, 
because  I  am  of  opinion  that  the  fear  of  "  being  found 
out"  is,  a  very  powerful  deterrent  in  such  cases,  as 
many,  without  seeing  such  reports,  if  so  iaclined,  would 
think  the  fear  of  "  being  found  out  "  very  remote. 

14.483.  Which  do  you  think  is  the  better  of  the 
two,  that  there  shoiild  be  deterrents,  or  publication  so 
that  the  country  at  large  may  read  all  the  details  ? — I 
do  not  suggest  that  they  should  be  put  out  in  every 
detail,  but  I  do  think  it  useful  to  pubhsh  the  evidence 
which  tends  to  show  that  there  are  faoiUties  open  to 
those  who  make  inquiry  to  find  out  those  who  are 
guilty  of  immorality,  which  are  powerful,  and  the  fact 
that  there  is  a  chance  of  being  found  out. 

11.484.  "Would  you  go  further  than  requiring  the 
publication  of  the  names  of  the  parties  and  the 
decision  ?  — ■  I  do  not  see  that  would  be  of  any 
advantage  at  all. 

11,48-5.  Your  proof  concludes  without  dealing  with 
the  question  of  the  extension  of  the  grounds  of  divorce  ? 
— I  do  not  suggest  any. 

11.486.  You  leave  that  for  consideration  ? — Yes. 

11.487.  {Sir  George  White.)  Might  I  ask  whether 
the  typical  case  in  which  you  stated  the  expense  as 
731.  8s.  9d.  was  a  case  which  was  tried  immediately,  or 
was  there  any  delay  ? — I  think  it  was  commenced  in 
January  1909,  and  concluded  in  June. 

11.488.  Was  there  any  delay  in  the  hearing  ?  Were 
the  witnesses  kept  ? — No. 

11.489.  You  say  that  you  have  had  a  very  large 
number  of  cases  affecting  the  matrimonial  position. 
Does  any  proportion  of  them  belong  to  what  we  call 
the  very  lowest  of  the  population  in  your  thi-ee  towns  ? 
—No. 

11.490.  Do  you  consider  that  there  is  any  demand 
among  that  class  of  people  for  divorce  ? — Do  you  mean 
the  very  lowest  ? 

11.491.  Yes  ? — I  am  not  in  a  position  to  say. 

11.492.  I  understand  that  you  are  in  favour  not 
only  of  giving  the  county  court  judge  power  to  try 
divorce  cases,  but  also  the  separation  cases?— Yes. 

11.493.  Except  in  certain  instances.  Would  there 
be  no  difficulty  in  setting  up  two  tribunals  for  the 
purpose  of  separation  ? — In  practice  I  should  assume 
not. 

11.494.  Your  reasons  are  given  in  two  or  three 
ways;  first,  that  the  magistrates  are  not  always 
guided  by  the  evidence  before  them.  You  have  pro- 
fessional men  on  your  bench,  I  presume  ? — There  are 
some. 

11.495.  Your  own  partner  is  one,  I  think  P— No, 
he  refused,  I  think,  because  I  am  a  practitioner  in  the 
courts.  When  he  was  mayor  of  the  town  he  was  on 
the  bench. 

11  496.  Do  not  you  consider  that  with  a  rota  oi 
four  or  five  magistrates  usually  on  the  bench,  in  a 
town  like   Plymouth,   they  are   able    to    take   a   fair 


judgment  upon  matters  that  are  almost  entirely  matters 
of  fact  P — That  is  rather  a  matter  of  opinion ;  personally 
I  should  prefer  a  stipendiary. 

11.497.  And,  failing  a  stipendiary,  a  county  com-t 
rather  than  the  present  jurisdiction  P — Yes. 

11.498.  {The  End  of  Derby.)  In  the  particular  case 
you  gave  us,  could  you  give  me  any  particular  idea  of 
what  the  costs  would  have  been,  if  it  had  been  tried  in 
the  county  court  P— Off-hand  I  cannot.  As  a  matter 
of  fact  my  divorce  clerk  handed  this  to  me  since  I  pre- 
pared my  proof.  He  had  rather  the  conducting  of  the 
case  than  I. 

11.499.  All  the  travelling  expenses  would  have  been 
done  away  with  P — Yes. 

11.500.  The  professional  charges  would  undoubtedly 
have  been  less  P — Very  much  less.] 

11.501.  You  cannot  give  us  any  idea  what  the  cost 
would  have  been  P — No,  I  would  not  hke  to  pledge 
myself ;  I  might  mislead  you. 

11.502.  {Lady  Frances  Balfour.)  Upon  the  point  of 
these  sailors'  wives,  who,  imfortunately,  are  not  always 
faithful  in  the  absence  of  their  husbands,  do  you  think 
if  they  knew  they  could  obtain  a  divorce  against  them 
in  the  county  oom-t  that  that  would  be  a  deterrent  as 
regards  their  conduct  P — It  might  probably  so  operate. 

11.503.  {Lord  Guthrie.)  In  reference  to  what  Lord 
Derby  asked  you,  you  would  have  no  counsel  to  start 
with  in  the  county  court;  you  dispense  with  their 
fees,  and  also  with  the  maintenance  of  the  witnesses, 
and  you  would  have  one  day  instead  of  three  days  P 
Of  course,  Plymou.th  to  London  means  three  days  ? — 
Quite. 

11.504.  Then  the  court  fees  would  be  less? — The 
question  would  arise  whether  you  would  charge  any 
com-t  fees,  or  adopt  the  practice  tmder  the  Workmen's 
Compensation  Act  where  there  are  no  fees. 

11.505.  You  might  dispense  with  them  altogether  ? 
—Yes. 

11.506.  What,  roughly,  do  you  think  it  would  be 
reasonable  to  expect  the  class  which  you  refer  to  to 
find.  Would  they  be  able  to  find  201.?— Yes,  I 
daresay. 

11.507.  With  a  reasonable  sum  like  that  relatives 
and  friends  will  come  forward  to  help,  whereas  with  a 
big  sum  it  is  no  good  asking  them? — 1  have  a  case 
where  the  friends  offered  to  find  iOl.,  but  I  said  it  was 
hopeless  to  do  it  for  that. 

11.508.  You  would  entirely  object  to  making  divorce 
easier  in  the  way  either  of  dispensing  with  the  necessity 
for  clear  proof,  or  in  the  way  of  allowing  collusion  ? — I 
should. 

11.509.  Whatever  the  procedure  and  whatever  the 
tribunal  ? — Except  the  points  I  have  touched  upon,  I 
should  allow  the  law  to  remain  as  now  with  a  change 
of  tribtmal. 

11.510.  In  regard  to  publication,  would  not  you  be 
satisfied  if  the  papers  were  entitled  to  publish  all  that 
is  in  the  pleadings  along  with  the  opinion  of  the  judge  ? 
— I  would  rather  like  it  to  be  shown  that  there  are 
methods  that  can  be  resorted  to  to  find  out  the  guilty 
persons.  If  that  could  be  so  published,  I  think  it 
should  be. 

11.511.  Excluding,  of  course,  all  details  which  are 
merely  prurient  ? — Yes. 

11.512.  By  some  method  or  another? — Yes. 

11.513.  {Judge  Tindal  Atkinson.)  With  reference  to 
the  centres  you  have  suggested,  the  divorce  cases,  if 
they  were  undefended,  would  be  comparatively  simple, 
and  not  last  vei'y  long  ? — No. 

11.514.  One  of  the  reasons  for  fixing  centres  under 
the  Extended  Jurisdiction  Act  is  that  the  cases  under 
that  Act  sometimes  last  a  considerable  time  and  some- 
times are  very  important  cases.  Would  it  not  be 
advisable  if  divorce  jurisdiction  were  given  to  the 
county  courts  to  leave  it  entirely  with  the  judge  to  fix 
the  place  of  trial  in  reference  to  every  case  ? — He  would 
hardly  know  the  whole  of  the  facts,  or  what  the  case 
would  resolve  itself  into,  till  it  came  before  him. 

11.515.  I  am  speaking  with  reference  to  a  particular 
case  arising  in  a  particular  district.  He  would  know 
the  facility  with  which  people  could  come  to  one  court 
or  the  other  P — If  you  will  look  at  the  maps  I  ha.ve  put 
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ill,  you  will  find  tliat  the  distances  which  would  have  to 
be  travelled  would  not  be  very  great.  I  do  not  limit  it 
only  to  those  centres  to  which  the  extension  of  the 
jurisdiction  applies. 

11.516.  Is  that  a  map  of  every  county  court  district 
in  the  kingdom  ? — No,  my  own  district. 

11.517.  {Mr.  Brierley.)  Did  I  understand  you  to  say 
that  the  county  court  at  Plymouth  sits  one  week  in  each 
month  P — Five  days.  - 

11.518.  During,  at  any  rate,  three  weeks  in  every 
month  the  county  court  judge  is  somewhere  on  his 
circuit  P — I  do  not  say  the  whole  of  his  time. 

11, .519.  Either  on  his  circuit  or  elsewhere  ? — Yes. 

11.520.  The  chief  constable  of  Plymouth  on  Friday 
last  told  us  that  the  great  bulk  of  applicants  for  separa- 
tion orders  at  the  Plymouth  Police  Court  were  appli- 
cants for  free  summonses,  they  having  been  left 
destitute  and  unable  to  pay.  Do  you  agree  with  that 
statement  P — I  am  not  able  to  form  an  opinion  as  well 

11.521.  He  attends  there  P— Yes. 

11.522.  So  that  he  is  able  to  form  a  good  opinion  ? 
. — Yes. 

11.523.  If  the  evidence  on  that  point  is  correct,  how 
do  you  suggest  that  these  wives  who  are  left  destitute, 
and  unable  to  pay  even  for  a  summons  at  the  police 
court,  should  act  after  you  transfer  the  whole  of  the 


jurisdiction  in  separation  orders  to  the  county  court  ? — 
That  class  of  case  1  have  not  considered. 

11.524.  According  to  the  chief  constable,  that  is  the 
bulk  ? — I  think  he  said  there  were  a  great  number  of 
those  cases. 

11.525.  I  am  not  sure  what  he  said  in  his  evidence, 
but  in  his  proof  he  said  the  great  bulk  ? — I  understand 
a  great  proportion,  as  the  result  of  inquiry,  of  the 
summonses  were  not  granted  at  all.  That  would 
reduce  the  number.  When  one  goes  frequently  into 
the  police  court  one  does  not  hear  a  very  large  number 
of  those  applications. 

11.526.  No  doubt,  but  I  understand  the  practice 
at  Plymouth  is  to  send  the  police  court  officer  or 
missionary  and  attempt  to  bring  about  a  reconciliation  ? 
—Yes. 

11.527.  According  to  your  suggestion,  I  rather 
understand  that  all  these  applications  would  have  to  be 
made  to  the  county  court  judge  P — So  far  as  I  know 
there  cannot  be  a  very  large  number  that  actually  come 
into  court  and  are  tried.  That  is  all  I  have  to  guide 
me,  of  course.  I  know  nothing  of  what  goes  on  behind 
the  scenes. 

11.528.  I  was  suggesting  that  the  chief  constable 
did  say  that,  and  that  he  has  very  good  means  of 
knowing  ? — Yes,  he  would  know. 

(Chairman.)  I  think  that  is  all  we  have  to  ask  yoii. 
We  are  very  much  obliged  to  you  for  your  evidence. 


Adjourned. 


In  the  High  Court  of  Justice, 
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Bill  of  costs  of  the  Petitioner  of  this  cause  to  be  taxed  pursuant  to  decree  nisi  dated 


June  1909. 
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Hilary  Sittings,  1909. 

January  1909 — 

Instructions  for  petition      ..... 

Drawing  and  engrossing  same  .  .  .  - 

Pee  to  Mr.  B.  to  settle  draft  petition  and  clerk 
Attending  him  ...... 

Instructions  for  affidavit  in  support  of  petition 

Drawing  and  engrossing  same  -  -  -         -    - 

Attending  Petitioner  to  be  sworn  and  on  his  signing  petition 
Paid  oath     ....... 

Paid  for  certificate  of  Petitioner's  and  Respondent's  marriage 
Attending  obtaining  same   ..... 

26th.     Attending  fihng  petition  and  affidavit  - 

Paid  ....... 

Instructions  for  citation  against  Respondent 

Preparing  citation  and  praecipe        .... 


January  1909 — 

Attending  getting  citation  signed  and  sealed 

Paid  ....... 

Instructions  for  citation  against  Co-respondent 
Preparing  citation  and  precipe        .... 

Attending  getting  citation  signed  and  sealed 

Paid  ....... 

Two  copies  of  petition  for  office  copies,  fos.  9 
Attending  bespeaking  office  copies  petition  for  sei-vice 
Paid  ....... 

Copy   citation    for    ser^-ice    on    Respondent    at    Welling,    Kent 

(11  miles). 
Service  thereof  and  of  office  copy  petition,  and  mileage 
Copy  citation  for  service  on  Co-respondent 
Service  thereof  and  of  office  copy  petition   .  .  .  . 

Two  certificates  of  service   ...... 

Drawing  and  engrossing  affidavit  of  sei-vice  on  both  the  Respondent 

and  Co-respondent,  fos.  6. 
Marking  exhibits      ....... 

Attending  to  be  sworn  ...... 

Paid  oath  and  exhibits         -..-.. 
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February  12fch — 

Attending  filing   affidavit  of   service  of   citations   and   returning 

citations  into  the  registry. 
Paid  ........ 


Febi-uary  12th — 

Attending  searching  appearance  by  Respondent 

Paid  ........ 

Attending  searching  for  appearance  by  Co-respondent 

Paid  ........ 

Drawing  and  engrossing  iiffidavit  of  search  and  no  appearances 

Attending  to  be  sworn  ...... 

Paid  oath     ...--... 

Attending  filing  affidavit      --.... 

Paid  -  -  .  .  -  . 

Filling  up  application  and  attending  bespeaking  registrar's  certifi. 
cate  to  set  down  cause  for  hearing. 

Attending  for   the  registrar's  certificate   to   set   down   cause  for 
hearing. 
March — 

Paid  ........ 

31st.     Preparing  subprena  ad  test  and  attending  sealuig 

Paid  ........ 

Copy  subpoena  for  sei-vice  on  witness  A.  F.  - 

Sei-vice  thereof  at  Fulham  and  mileage        .... 

Copy  subpoena  for  service  on  witness  W.  C. 

Service  thereof  at  Chelsea    ...... 

April  7th — 

Prepai-ing  subpoena  ad  test  and  attending  sealing  - 

Paid  ........ 

Copy  subpoena  for  service  on  witness  A.  W. 

Service  thereof  ..-...- 


April  7th— 

Attendances  searching  cause  list      ..... 
Sittings  fee  ........ 

Easter  Sittings,  1909. 

Instructions  for  brief  (including  attendances  upon  Petitioner  and 
four  witnesses,  some  in  the  country  and  others  in  London,  and 
arranging  for  identification   by  the   latter  of   Respondent  and 
Co-respondent  at  Welling — numerous  attendances  upon  private 
enquiry  agent  perusing  report  by  him.     Attendances  at  Fulham, 
Chelsea,  &c.,  and  taking  notes   of   evidence  of   Petitioner  and 
witnesses). 
Drawing  brief,  fos.  95  -----  - 

Fair  copy      .---.--- 
Copy  amended  petition  for  counsel  .  .  -  -  - 

The  like  affidavit  in  support  .  .  .  .  - 

The  like  certificate  of  marriage         .  .  .  -  . 

17th.     Fee  to  Mr.  T.  Ci.  R.  with  brief  and  clerk 

Attending  him  ....-.- 

Conference  fee  to  Mr.  R.  and  clerk  -  -  - 

Attending  him  -  -  -  -    _         - 

Attendances  seai-ching  cause  list  during  the  sittings 


April  1909— 

Numerous  attendances  upon  Petitioner  dviring  the  sittings,  wilting 
him  from  time  to  time  position  of  cause,  and  as  to  when  his 
attendance  in  London  would  probably  be  required,  he  having  to 
make  an-angements  and  get  leave  of  absence  from  his  commanding 
officer  (Petitioner  an  instructor  in  the  R.N.). 

Paid  wires  to  and  from  London  as  to  position  of  the  cause  during 
the  sittmgs. 

Sittings  fee  ---■"'' 

Trinity  Sittings,  1909. 
June — 

Attending  searching  list       -     '         -  -  -  ,  \.  , 

7th.     Paid  wire  to  the  country  this  cause  was  in  to-moiTOw  s  list 
Attending  Petitioner  informing  him  cause  in  to-morrow's  paper, 

and  to  proceed  to  London  to-day. 
The  like  attendance  upon  two  witnesses  at  Plymouth 
Writing  witness    W.  0.  tliis  cause  in  to-morrow's  paper,  and  to 
attend  court  then  on  subpoena,  and  ntteiidi'ig  at  Chelsea  tliere- 
with. 
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The  like  witness  A.  F.  and  attending  at  Fulham  therewith 
Journey  to  London  from  Plymouth  of  cleric  to  Petitioner's  comitry 

solicitors   to   instruct   counsel  and   attend    hearing,  and  return 

journey  to  Plymouth. 
Jom-ney  to  Plymouth,  railway  fai-e  and  expenses      - 
8th.     Attending  conference  with  coimsel  .  .  -  - 


June  8th,  1909— 

Attending  court,  cause  heard,  and  a  decree  nisi  granted  with  costs 

against  the  Co-respondent. 
Drawing  costs  and  copy,  fos.  19        - 
Attending  filing  c(]sts  ..---- 

Paid  -------- 

Attending  taxing  costs  ------ 

Order  for  payment  of  costs  .  .  .  -  - 

Copy  for  service        - 

Service  thereof  at  Welling    -  -  "  '     .        ' 

Attending  searching  if  amount  of  costs  had  been  paid  into  court     - 
Paid  ...----- 

Cost  of  decree  absolute  ...--- 

Payment  schediile  and  obtaining  payment  of  costs  out  of  court 
Sittings  fee    -  -  -  -  -  -  - 

Agency  correspondence.  Ac.  - 

Payments  to  Witnesses  (i)i,cliidiiig  Amounts  i^a i d  with  Subpoenas) 
E.  T.  W.   (the  Petitioner),   of  Keyham,   Dev(jnp<.rt,  Instructor 
Mechanicians  in  the  R.N. — 
Two  days'  attendance        ------ 

Railway  fare  and  other  expenses  .  -  -  -  - 

A.  W.,  of  Plymouth,  wife  of  a  'bus  driver  to  a  hotel  company — 
Two  days!  attendance        ------ 

Railway  fare  and  other  exjienses  -  -  -  -  - 

Expenses  of  witness  from  Plymouth  to  Welling  for  purposes-  of 
evidence. 
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W.  0.,  of  Chelsea,  a  potman — 

(3ne  (lay     -  -  -  -  - 

Two  attendances  at  Welling  and  travelling 

G.  E.  W..  of  Plymouth,  private  inquiry  agent- 
Two  (lays  -  -  .  - 
Railway  fare  and  other  expenses   - 
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Winchester  House,  St.  James's  Square,  London,  S.W. 


SEVENTEENTH   DAY. 


Wednesday,  23rd  March  1910. 


Present: 
The  Right  Hon.  LORD  GORBLL  (Chamnan). 


The   Right   Hon.   the   Earl   of   Derby,   G.C.V.O. 

C.B. 
The  Lady  Frances  Bali'dur. 
The  Hon.  Lord  GrTHRiE. 
Sir  Lewis  T.  Dibdin,  D.O.L. 


Sir  George  White,  M.P. 

His  Honour  Judge  Tindal  Atkinson. 

Mrs.  H.  J.  Tennant. 

Sir  RuFTis  D.  Isaacs,  K.C,  M.P.  (Solicitor- General). 

Edgar  Brierley,  Esq. 

The  Hon.  Henry  Gorell  Barnes  (Secetary). 


Mr.  William  Howard  Winterbothamc  called  and  examined. 


11, ■")-'.>.  (Clxiinnaii.)  Ave  you  President  this  year  of 
the  Law  Society  'f — I  am. 

11.530.  Do  you  attend  here  on  hehalf  of  the  Law 
Societv  ? — Tes,  I  have  been  requested  hy  the  council 
to  express  their  view. 

11.531.  One  or  tivo  short  preliminary  questions. 
I  helieve  the  question  of  affording  facilities  for  the  trial 
of  divorce  eases  in  the  provinces,  with  a  view  of  bringing 
the  remedy  of  divorce  within  the  reach  of  the  poor,  was 
discussed  at  the  annual  provincial  meeting  of  the  Law 
Society  at  Newcastle  last  September  ? — Yes. 

11.532.  And  a  resolution  was  adopted  asking  the 
council  to  consider  the  best  way  of  carrying  out  the 
proposed  reform  ? — ^Tes,  the  refonn  being  to  bring  the 
i-emedy  of  divorce  within  the  reach  of  the  poor. 

11.533.  That  was  the  resolution? — That  was  the 
resolution  adopted,  and  that  was  referred  to  the  council 
to  consider  the  best  way  of  can-ying  it  out. 

11.534.  And  while  the  matter  was  under  considera- 
tion you  had  a  letter  from  the  secretary  asking  the 
council  to  present  their  views  at  this  Commission  ? — 
That  was  so ;  and  both  matters  were  referi-ed  to  the 
Legal  Procedui-e  Committee  to  consider. 

11.535.  And  the  matter  was  carefully  discussed 
there,  and  their  report  was  brought  up  and  discussed  by 
the  council  on  the  4th  March  ? — Yes. 

11.536.  And  with  some  trifling  modifications  it  was 
adopted,  and  you  were  requested  to  put  forward  their 
view  ? — Yes. 

11.537.  There  are  50  memljers  representing  both 
London  and  the  provinces,  about  'ZO  out  of  the  50  being 
country. members,  who  are  practically  elected  Ijy  the 
country,  and  the  countiy  members  were  largely  repre- 
sented upon  the  committee  ? — Yes,  we  represent  the 
whole  profession  in  England  and  Wales. 

11.538.  I  see  from  the  shoi-t  memorandum  which 
you  have  just  supplied  to  me  that  the  committee  im- 
"faced  their  report  by  a  statement  that  they  diil  not 
consider  that  the  general  qiiestinji  of  the  policy  of  the 
laws  relating  to  divorce  is  one  on  which  they  should  be 
asked  to  express  an  opinion  ? — That  is  so. 

11.539.  They  say  :  '•  It  involves  social  considerations 
"  of  a  serious  chai-a,oter  on  which  no  doubt  great 
■'  difference  of  opinion  e.'cists,  and  their  recommenda- 
■'  tions  are  made  mi  the  supposition  that,  speaking 
••  broadly,  the  Commission  recommend  the  maintenance 
■■  of  the  existing  facilities  for  divorce  by  the  High 
■'  Court "  P — I  do  not  think  they  meant  that  the  law 
should  remain  exactly  as  it  was,  but  that  they  were 
proceeding  in  this  upon  the  basis  that  divorce  would 
continue  on  those  lines  or  on  some  other  lines. 

11.540.  Are  you  here  to  present  any  view  as  to  the 
general  alteration  of  the  law  ?— No. 

11.541.  It  is  not  a  matter  that  has  been  really  dis- 
cussed and  thrashed  out  ?— No  ;  we  did  not  think,  as  a 
council,  that  it  came  within  our  province. 


11.542.  Perhaps  you  may  be  asked  your  individual 
views  ;  otherwise  I  must  leave  the  proof  as  I  find  it  ? — 
Then  I  must  distinguish  them  as  my  individual  views  ; 
and  I  am  afraid  that  you  have  had  so  many  here  who 
know  more  about  it,  that  I  should  not  put  much  weight 
myself  on  my  own  views  in  the  matter. 

11.543.  The  result  is,  we  are  to  ask  you  more  about 
machinery  ? — -Yes. 

11.544.  Wliat  is  the  opinion  of  the  committee  on 
the  first  important  question  of  conf  emng  the  jurisdiction 
on  the  local  courts  ? — We  feel  it  is  impossible  to  give 
the  poor  the  advantage  of  the  existing  law  by  any 
other  means  than  by  conferring  jurisdiction  on  the 
county  coTU'ts.  We  have  considered  the  other  pro- 
posals ;  that  the  judges  of  the  Divorce  Division  should 
go  to  the  provinces  and  try  the  cases  there^go  on  a 
sort  of  circuit  of  their  own — and  also  that  the  business 
should  be  referred  to  the  High  Court  at  assizes.  We 
do  not  think  that  would  meet  the  case.  We  think 
there  are  many  objections,  but  also  that  it  would  not 
reduce  the  costs  materially. 

11.545.  I  will  come  to  those  more  in  detail.  Do 
you  express  the  view  on  behalf  of  the  committee  that 
at  present  it  is  not  possible  for  the  poorer  classes  to 
reach  the  Divorce  Ooui-t  ? — Yes  ;  unless  they  sue  in 
forma  pauperis,  and  even  then  I  do  not  think  the  present 
rules  are  satisfactory. 

11.546.  That  is  more  in  defended  cases  than  in  un- 
defended ? — Of  course,  in  defended  oases  the  costs  mav 
be  veiy  serious.  You  have  had  estimates  as  to  the 
cost  of  undefended  cases,  and  I  think  that  is  about 
correct — with  a  very  large  margin  for  contingencies. 

11.547.  What  figures  have  you  ? — I  have  the  lowest' 
figure  given  as  30?.  and  the  highest  60L  It  goes 
between  those. 

11.548.  Then  when  you  get  to  defended  cases ? 

— Oh,  that  might  be  anything,  of  course. 

11.549.  Stating  it  shortly,  yovi  are  in  favour  of  the 
rounty  courts  having  jurisdiction  ? — Yes;  including 
the  Metropolitan  courts. 

11.550.  Place  them  all  on  the  same  footing  ? — • 
Yes. 

11.551.  I  should  like  to  ask  you  a  little  more  in 
detail  aliout  that.  Did  the  committee  consider,  and 
do  you  speak  hei-e  on  their  behalf,  in  relation  to  any 
differentiation  between  the  county  courts.  I  will 
make  it  plain  in  this  way.  Some  have  suggested  that 
every  county  court  should  lie  given  jurisdiction,  and 
others  that  it  should  only  be  county  courts  at  places 
central  in  the  ooiuitry  ? — We  do  not  see  any  great 
advantage  in  that.  We  think  all  countv  courts  should 
have  it.     That  is  the  view  of  the  council. 

11.552.  Do  you  think  there  may  be  any  resentment 
felt  by  those  who  might  use  those  courts  at  being 
relegated  to  them? — I  did  not  quite  catch  the 
question. 
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11.553.  It  has  been  suggested  that  the  ijoorer 
people  might  resent  having  their  cases  taken  in  the 
coiinty  court  ? — I  cannot  imagine  that ;  I  do  not  think 
they  are  any  fonder  of  the  High  Court  than  the  county 
coiu-t. 

11.554.  It  strikes  you  as  a  novel  suggestion  ? — Tes. 
The  coiuity  courts  have  such  an  enormous  and  varied 
jurisdiction,  and  all  sorts  of  people  are  accustomed  to 
go  there,  and  I  think  they  would  not  feel  that  in  the 
sKghtest.  I  do  not  agree  with  what  has  been  said, 
that  they  are  only  small  debt-collecting  courts. 

11,565.  Tou  fill  one  other  position.  You  are 
official  solicitor  to  the  courts  F — I  am. 

11.556.  In  that  way  oases  sometimes  come  before 
you  connected  with  this  divorce  work  ? — Yes ;  very 
rarely,  and  mostly  in  connection  with  infant  cases  or 
lunacy  cases. 

11.557.  Then  a  little  further  about  the  trials  at 
assizes.  What  is  the  principal  objection  which  you 
present  with  regard  to  that? — "We  have  already 
expressed  our  strong  opinion  that  the  present  assize 
system  is  unsatisfactory  for  the  trial  of  any  cases 
in  the  provinces.  There  was  an  Inquiry  of  the  two 
Houses  on  the  subject,  at  which  I  gave  evidence 
on  behalf  of  the  council ;  and  we  think  there  ought  to 
be  an  entire  reform  of  the  circuit  system  ;  and  we 
certainly  do  not  want  to  send  any  more  work  to  them 
under  the  existing  arrangements. 

11.558.  Is  that  the  unanimous  opinion  of  the 
council  ? — I  cannot  say  unanimous ;  I  do  not  know 
that  we  are  unanimous  on  any  subject  at  all ;  but  it 
is  the  opinion  of  the  large  majority  of  the  council. 

11.559.  Is  the  difficulty  with  regard  to  disposing  of 
the  cases,  as  well  as  the  expense  ? — Yes ;  I  think  the 
cases  would  not  be  heard  satisfactorily,  and  the 
expense  would  be  much  the  same,  except  on  the 
mere  question  of  witnesses'  travelling  expenses. 

11.560.  The  other  alternative  is  the  sending  of  a 
judge  down  from  the  Divorce  Division  to  take  these 
oases  ? — That  seems  almost  impracticable  ;  because  if 
you  are  going  to  send  him  round  to  50  (I  believe  we 
have  56)  circuit  towns — if  you  are  going  to  send  him 
to  any  large  number  of  circuit  towns  you  wiU  want 
a  very  much  larger  number  of  judges  ;  then,  of  coui-se, 
there  would  be  very  few  cases  at  some  places — very 
little  work  indeed  ;  and  I  think  it  would  repeat  aU  the 
failures  of  the  present  circuit  system.  Of  course,  if 
they  went  to  a  certain  number  of  centres,  that  would 
be  more  convenient.  On  the  other  hand,  that  would 
increase  the  expenses,  because  if  a  man  has  to  come 
from  a  remote  pait  of  one  county  to  Birmingham  or 
Liverpool  or  Manchester  it  does  not  save  him  much 
expense. 

11.561.  I  should  like  to  ask  on  that  fiu-ther.  Do 
you  regard  the  suggestion  that  there  might  be  more 
collusion  as  a  material  matter  to  consider  on  this 
point  ? — I  have  been  reading  the  evidence,  and  as  far 
as  I  can  make  out,  although  a  good  deal  of  collusion 
is  suspected,  it  is  very  rarely  discovered.  I  understood 
a  judge  to  say  that  practically  he  never  discovered 
it,  and  that  most  of  the  cases  in  which  the  King's 
Proctor  intervenes  are  not  for  collusion,  but  for  con- 
cealing material  facts,  such  for  instance  as  the 
adultery  of  the  party  who  is  petitioning.  I  should 
have  thought  the  county  court  would  have  better 
opportunity ;  and  I  am  under  the  impression,  that 
whenever  the  King's  Proctor  wants  information  in  a 
country  district  he  sends  to  the  registrar  of  the 
county  c(_>urt  and  gets  it ;  and  if  tin-  registrar  of  the 
county  com-t  made  inquiries  I  think  he  would  know 
more  about  a  local  case  than  the  King's  Proctor. 

11.562.  Then  what  you  think  upon  the  objection 
that  there  will  be  more  likelihood  of  trouble  in  that 
direction  in  the  county  court  is  that  it  is  not  well 
founded  ? — The  opinion  of  the  council  is  that  there  is 
no  foundation  for  that  at  all. 

11,568.  Then  do  yom-  committee  consider  there 
should  be  some  limitation  with  regard  to  the  f)arties 
entitled  to  proceed  in  the  county  court? — Yes;  we 
have  suggested,  as  the  main  point  is  not  damages,  that 
lOOZ.  should  be  the  limit,  which  is  the  present  limit 
for  ordinary  actions  ia  the    county  court — that   they 


should  not  be  able  to  recover  more  than  lOOZ.  in 
damages ;  fmiiher,  that  their  assets  should  not  be 
worth  more  than  lOOZ.,  or  the  joint  income  more  than 
160L  I  think  that  figui-e  was  suggested — 3L  a  week 
or  thereabouts. 

11.564.  You  have  already  expressed  the  view  as  to 
the  Metropolitan  county  courts,  that  they  should  be 

placed  on  the  same  footing  as  the  country  ones  !* 

Yes. 

11.565.  Then  with  regard  to  audience ;  you  express 
a  view  about  that  ? — We  thought  if,  as  I  think  was 
suggested  by  the  committee  over  which  your  Lordship 
presided  —  the  divorce  business  should  be  given  to 
certain  county  courts,  and  that  the  Bar  alone  should 
have  right  of  audience,  that  that  would  increase  the 
expense  again.  The  county  court  gives  the  right  of 
audience  either  to  the  Bar  or  solicitors.  The  general 
rule  is,  and  would  be,  that  wherever  a  case  could  afford 
it,  or  1  equire  it,  the  Bar  would  be  instructed,  but  that 
in  other  cases  a  solicitor  would  conduct  the  case  ;  and 
nobody  can  deny  that  that  of  course  would  save  a  con- 
siderable amount  of  expense  in  the  poor  cases. 

11.566.  So  far,  I  do  not  find  any  difference  between 

your  views  and  those  represented  by  that  committee? 

Exjept  that  I  think  the  committee  suggested  that  the 
divorce  business  in  the  provinces  should  be  dealt  with 
at  certain  centres,  and  I  gathered  that  the  Bar  alone 
were  to  have  audience  there. 

11.567.  Yes,  I  said  with  that  exception;  and  there 
is  also  the  exception  of  the  Metropolitan  courts  ' — 
Yes. 

11.568.  But,  broadly  speaking,  the  county  courts 
were  suggested  and  your  councU  adopted  that  view  ? — 
Yes. 

11.569.  Then  you  also  suggest  that  the  fees  (and  of 
course  there  would  be  new  fees  for  that  kind  of  work) 
should  be  on  a  lower  scale  than  at  present  ? — Yes,  in 
these  poor  cases. 

ll,57<-».  Is  there  any  objection  to  the  county  court 
fees  ? — I  should  like  those  connected  more  with  the 
county  court  than  I  am  to  answer  that ;  but  I  think 
the  general  feeling  is  that  they  are  high  in  small  oases. 

11.571.  That  would  be  a  matter  of  detail  ? — Yes. 

11.572.  But  the  point  is  to  make  it  as  inexpensive 
as  possible  ? — Yes. 

11.573.  Now  the  next  point  you  deal  with  is  the 
question  of  separation  orders  ? — That  is  a  matter  on 
which  several  members  of  our  committee  who  had  con- 
siderable experience  as  members  of  the  Bench,  and  as 
practicing  before  magistrates,  felt  rather  strongly,  that 
the  facilities  for  granting  permanent  separation  orders 
were  very  undesirable  ;  that  if  the  county  oom-ts  were 
to  have  jurisdiction  for  divorce,  separation  orders,  if 
thought  necessary,  should  be  dealt  with  by  the  county 
court,  and  that  the  magistrates  should  only  have 
power  to  grant  temporary  orders  in  cases  in  which  it 
was  necessary  for  the  protection  of  the  wife  against 
cruelty. 

11.574.  Emergency  cases  ? — Emergency  cases,  so  to 
speak,  and  temporarily,  so  that  if  the  wife  wanted  longer 
protection  she  would  go  to  the  county  court  and  ask  for 
a  permanent  order. 

11.575.  Your  committee  hw.s  adopted  the  view 
expressed  l>y  the  committee  you  have  already  referred 
to  ?— Yes. 

11.576.  You  did  not  specify  in  what  you  have  just 
now  said  to  what  extent  the  power  of  the  oom-t  that  has 
jurisdiction  should  go.  You  mentioned  emergency  cases 
and  so  on,  but  in  the  print  of  your  proof  you  refer  to  a 
specific  period  ? — Yes,  six  months  was  suggested,  I  think, 
but  that  is  a  detail.  But  the  point  is  that  there  should 
not  be  a  permanent  order,  but  only  a  temporary  order 
which  would  give  the  necessary  time  to  reconsider  the 
position ;  and  very  possibly  there  would  be  a  recon- 
ciliation before  the  permanent  order  was  made;  and 
that  then  they  should  go  to  the  county  court  to  get 
the  permanent  order  if  necessary. 

11.577.  Is  that  a  view  mianimously  entertained  ? — 
We  had  a  minority.  We  do  not  generally  deal  with 
niinorities  on  om-  report;  but  some  took  a  different 
view,  but  those  who  have  had  experience  speak  very 
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strongly.  Sir  Jolm  Hollams  is  a  man  of  large  expe- 
rience, and  he  took  the  view  as  to  this  power  oi! 
granting  permanent  separations,  that  they  were  granted 
hastily,  without  sufficient  consideration,  and  led  to  very 
undesirable  consequences. 

11.578.  It  is  suggested  that  the  magistrates,  once 
having  had  a  case  before  them,  if  they  made  a  temporary 
order  would  be  better  able  to  deal  with  the  subsequent 
order  than  the  county  coxirt,  beea,u86  they,  or  some  of 
them,  would  have  had  the  case  already  before  them. 
Do  you  anticipate  any  difficulty  if  the  order  was  made 
for  six  months,  we  will  say,  and  then  the  permanent 
order,  if  required  at  all,  should  be  made  in  the  county 
court  ? — I  should  think  no  pi-actical  difficulty.  They 
would  know  the  evidence  on  which  the  magistrates 
made  the  order,  and  they  would  have  the  pai'ties  before 
them. 

11.579.  Then  with  regard  to  the  piiblication  of 
reports  of  divorce.  What  does  your  council  recommend 
with  regard  to  that  ? — There,  again,  we  think  that  is 
very  much  a  social  question  on  which  we  as  a  council 
ought  not  to  be  asked  to  express  an  opinion.  We 
think  if  any  restrictions  are  imposed  on  the  High 
Court  they  ought  to  apply  to  the  county  court  equally ; 
but  they  have  not  expressed  an  opinion  on  the  general 
desu-ability  of  suppressing  reports. 

11.580.  Yovi  have  a  paragraph  in  your  proof  about 
it.  1  do  not  know  whether  that  represents  what  you 
wish  to  say  ? — Tes. 

11, -581.  I  do  not  want  to  suggest  it  to  you,  but 
if  that  is  the  view  of  the  council,  we  had  better 
have  it  ? — -The  view  of  the  council  is  this.  I  will  read 
the  paragraph :  "  With  regard  to  the  pubUcation  of 
"  reports  of  divorce  causes,  the  committee,  while  they 
'■'  wotild  gladly  see  some  restriction  placed  upon  the 
"  Hcence  which  is  at  present  allowed  to,  and  in  too 
"  many  cases  abused  by,  the  Press,  do  not  advocate 
"  the  total  suppression  of  reports,  but  they  do  not 
"  regard  this  as  a  professional  question  upon  which 
"  the  council  need  express  any  opinion.  They  think, 
"  however,  that  any  restrictions  for  the  time  being 
"  imposed  by  the  President  of  the  Divorce  Division  of 
"  the  High  Court  in  that  respect  should  be  made 
"  applicable  to  the  county  court  also." 

11.582.  There  is  a  minor  matter  which  is  not  in  the 
printed  proof  you  have  suppHed,  but  in  the  amended 
one,  in  which  you  suggest  an  amendment  of  the  prac- 
tice about  giving  women  who  are  not  necessarily  parties 
to  the  proceedings  notice  of  them,  so  that  they  can 
intervene  if  they  like  ? — Tes. 

11.583.  That  is  to  say  that  they  should  be  served 
as  much  as  a  co-respondent  ? — They  should  have  the 
opportunity.  I  have  been  told  of  eases  in  which, 
merely  out  of  spite,  perhaps,  the  name  of  a  perfectly 
innocent  woman  is  suggested,  and  the  first  thing  she 
hears  of  it  is  that  she  finds  in  the  newspaper_  she  has 
been  accused  of  adultery. 

11.584.  Now  the  general  questions  you  have  dealt 
with  in  your  recommendations  are  practically  covered 
by  what  you  have  abeady  said? — I  think  I  have 
covered  the  whole  ground. 

11.585.  But  there  are  some  other  points  I  should 
like  to  ask  you  about.  Ton  do  not  yourself  speak,  I 
gather  from  your  memorandum  you  have  sent  in 
recently,  with  any  considerable  personal  experience  of 
divorce  business  ? — No. 

11.586.  Therefore  you  confine  your  evidence  to 
representing  the  views  of  the  council  ? — I  do. 

11.587.  But  there  is  a  point  here  which  I  think  you 
can  help  us  about.  On  your  own  account  we  will  take 
this.  As  official  solicitor  in  the  Supreme  Court  you 
have  had  experience  in  the  rules  of  suing  in  forma 
pauperis  in  this  country  ? — Tes. 

11.588.  Ton  take  great  interest  in  that  ? — Tes. 

11.589.  Have  you  read  the  evidence  with  regard  to 
the  Scotch  practice  ? — Tes. 

11.590.  And  the  evidence  of  Mr.  Lock  with  regard 
to  the  unofficial  efforts  to  assist  poorhtigants  ? — Tes — 
in  this  country. 

11  591.  Would  you  tell  us  what  your  view  is  with 
regard  to  suing  in  forma  pauperis  ? — I  do  not  think  the 
present  rules  in  this  country  are  satisfactory  or  very 
effective.     Curiously  enough,  the  Divorce  Division  is 


not  under  the  same  rules  as  the  Chancery  Division  or 
the  King's  Bench  Division  on  the  subject  of  in  forma 
pauperix  cases.  The  rule,  which  I  think  has  been  in 
existence  for  a  very  great  number  of  years,  and  which  I 
.■suppose  had  its  origin  in  the  Chancery  jurisdiction,  pro- 
vided for  the  taking  up  of  cases  on  behalf  of  poor  liti- 
gants. They  had  to  prepare  a  case,  or  somebody  had  to 
prepare  a  case  for  them,  and  submit  it  to  counsel,  and 
they  had  to  make  an  affidavit  that  the  case  disclosed  aU 
material  facts.  Then  counsel  advised  that  they  had  a 
good  case.  On  that  they  applied  to  be  allowed  to  sue 
in  forma  pauperis  ;  and  that  entitled  them,  and  does 
entitle  them  still  in  the  Chancery  Division  and  the 
King's  Bench  Division,  to  be  excused  the  court  fees 
altogether ;  and  the  court  is  entitled  to  appoint  a 
solicitor  and  a  barrister  to  represent  them.  I  believe 
that  power  is  never  exercised  unless  the  barrister  or 
solicitor  consents ;  but  I  know  the  feeling  is,  and  I 
believe  it  is  a  correct  one,  that  the  coiirt  has  at  the 
present  time  power  to  nominate  any  of  its  officers— any 
solicitor  or  barrister — and  compel  him,  really,  to  repre- 
sent the  party  ;  and  whether  he  acts  by  consent  or  in 
that  way,  he  is  not  allowed  to  make  any  charge ;  in  fact, 
it  is  a  contempt  of  court  if  he  does.  He  is  liable  to 
penalties  in  the  way  of  imprisonment  if  he  does  charge 
anything ;  and  equally  so  with  the  banister.  The 
result  is,  if  a  litigant  gets  into  that  favotirable  position, 
everything  is  done;  there  are  no  court  fees;  he  has 
nothing  to  pay  but  for  bringing  up  witnesses,  and  any 
inquiries  made  by  the  solicitor  for  which  also  he  has  to 
pay.  Then  he  is  not  allowed  to  recover  costs  in  that 
case,  though  the  case  is  a  perfectly  fair  and  right  one. 

11.592.  How  does  that  work  in  fact.'' — I  do  not 
think  it  woi-ks  very  well,  because  a  man  does  not  know 
how  to  set  to  work ;  unless  a  solicitor  takes  the  case  up 
out  of  sympathy  and  helps  him  through  with  it,  he  very 
often  finds  himseK  acting  in  person,  and  that  is  not  a 
convenient  mode,  especially  if  the  case  presents  any 
difficulties.  Then  I  do  not  think  the  cases  are  investi- 
gated sufficiently  before  the  order  is  made.  1  had  a 
case  the  other  day  where  the  claim  went  back  a  hun- 
dred years,  and  it  started  altogether  apart  from,  the 
Statute  of  Limitations,  and  the  man  had  no  case.  Ho 
actually  brought  the  case  into  court  and  took  up 
the  time  of  a  Chancery  judge  in  arguing  the  case. 
There  was  no  opinion  of  counsel  worth  caUing  one ;  an 
opinion  was  written  after  the  case  was  begun ;  the 
whole  thing  was  very  irregular,  and  I  do  not  think 
myseK  the  system  is  well  worked. 

11.593.  Ton  are  speaking  now  of  the  Chanceiy  and 
common  law  ? — Tes. 

11.594.  Let  us  go  by  steps.  Then  there  is  power  to 
nominate  a  counsel  and  solicitor,  but  not  without  their 
own  consent? — I  believe  there  is  power  to  nominate 
whether  they  consent  or  not,  but  it  is  not  exei'cised. 

11.595.  How  do  you  think  the  in  foniiil  pauperis 
proceedings  in  those  two  Divisions  work — the  Chancery 
and  the  King's  Bench  Divisions  ? — I  thinli:  poor 
litigants  have  very  great  difficulty  in  getting  their  cases  ■ 
satisfactorily  before  the  court  under  the  present 
practice.  They  do  not  know  where  to  go  to  get  help, 
and  they  have  nobody  they  can  go  to.  They  very  often 
come  to  me  as  official  solicitor,  and  the  practice  began 
of  appointiag  me  in  these  cases,  but  I  foimd  it   was 

-  quite  impossible  to  do  all  that  work  for  the  poor 
litigants,  and  the  Court  of  Appeal  dealt  with  that 
niiitter  and  dismissed  the  order  appointing  me,  and 
declared  that  though  they  claimed  the  power  to  appoint 
me  in  any  case  they  thought  fit,  that  it  was  not 
convenient  that  my  time  should  be  altogether  taken  up 
in  looking  after  poor  litigants. 

11.596.  That  practice  of  nominating  counsel  and 
solicitor  does  not  prevail  in  the  Divorce  Division  ? — - 
I  believe  they  only  get  off  their  court  fees,  and  I 
think  the  counsel  and  solicitor  may  be  paid  although 
the  court  fees  are  excused. 

11.597.  We  are  told  the  court  fees  are  the  only 
thing  ? — Tes,  and  that  therefore  is  not  very  much  help. 

11.598.  Would  you  like  to  suggest  how  this  system 
might  be  more  elaborated  and  made  more  workable  ? — 
Well,  I  was  very  much  struck  by  the  evidence  from 
Scotland.  I  think  those  things  are  much  better 
managed  there.     Of  course  the  difficulties  are  not  so 
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great  there,  but  I  believe  vrith.  a  little  organisation  the 
profession  woiild  help  in  these  matters  ;  and  I  should 
certainly  be  strongly  in  favour  of  the  virork  being  done 
by  the  Bar  and  by  solicitors  rather  than  by  a  Grovem- 
ment  Department  at  the  public  expense. 

11,599.  It  has  been  suggested  that  if  some  such 
scheme  as  that  were  adopted,  and  money  found  for  the 
poorer  litigants  to  come  up  to  London,  that  that  scheme 
might  be  adopted  in  their  easfes  in  divorce  heard  in 
London  preferably  to  taking  their  cases  to  the  county 
courts.  I  want  to  know  what  you  say  about  that  ? — 
Of  course  there  remains  the  serious  cost  of  the  witnesses, 
and  I  confess  that  if  a  man  has  21.  or  31.  per  week,  I 
think  it  would  be  much  better  for  him  to  sue  in  the 
ordinary  way  in  his  local  court  than  to  pay  his  expenses 
and  bring  him  to  London  and  give  him  the  privilege 
of  suing  as  a  pauper.  It  would  do  if  it  was  worked  as 
it  is  in  Scotland ;  but — as  was  said — I  suppose  within 
'  50  miles  of  Edinburgh  foiu'-fifths  of  the  population  of 
Scotland  is  concentrated ;  but  in  the  north  of  England 
we  have  a  larger  population  than  in  the  south. 

11.600.  If  you  had  to  choose  between  the  two 
systems,  would  you  prefer  to  have  the  money  found  and 
the  machinery  arranged  for,  for  bringing  up  people  to 
London,  or  letting  them  go  to  the  county  court  ? — I 
should  prefer  the  county  court,  certainly. 

11.601.  Has  this  particular  point  been  before  the 
council  ? — Not  recently ;  not  this  pai-ticular  question 
of  suing  171  forma,  pauperis.  There  is  one  point  that 
the  Oommission  might  like  to  ask  me  some  (iuestions 
about.  I  am  very  familiar  with  lunacy  practice,  and  a 
suggestion  w;is  made  that  lunacy  should  be  made  a 
ground  for  divorce.  That  is  a  very  difficult  question, 
and  those  who  know  what  an  enormous  variety  of 
cases  you  have  in  lunacy,  would  recognise  the  immense 
difficulty  in  dealing  with  such  a  question,  unless  it  is 
guarded  to  the  utmost. 

11.602.  Tes,  we  recognise  that;  but  are  thei-e  any 
points  of  fact  which  you  can  bring  out  ? — Well,  I  heard 
a  case  the  other  day  where  a  man  was  a  hopeless  lunatic 
for  two  years,  and  the  man  recovered  the  other  day. 
Then  there  are  these  cases  :  a  man  is  exceedingly  bad 
for  two  or  three  weeks ;  he  then  recovers  for  six 
months ;  he  is  as  sane  as  anybody  round  this  table 
for  six  months  in  the  year,  and  then  so  bad  that  he 
has  to  be  put  vmder  restraint ;  and  then  again  he 
recovers.  Sometimes  you  could  rely  on  the  six  months 
and  sometimes  you  could  not. 

11.603.  1  think  the  broad  suggestion  made  is  with 
regard  to  lunacy  that  has  endured  for  some  time,  it  is 
usually  reported  as  incurable  ? — Then  he  recovers  and 
goes  back  and  finds  his  wife  "is  married  to  somebody 
else,  and  his  children  are  no  longer  his  own.  I  feel 
there  are  very  great  difficulties  in  the  way  of  that. 
I  look  upon  it  as  a  disease,  and  if  you  have  a  man  with 
an  incurable  disease  nobody  would  think  of  divorcing 
him  from  his  wife. 

11.604.  (The  Solicitor-General.)  Just  on  the  last 
■  point,  Mr.  Winterbotham,  with  reference  to  tlie  lunacy 

matter.  Have  you  in  your  experience  had  cases  in 
which  a  man  has  been  condemned  as  an  incurable 
lunatic — pronounced  an  incurable  lunatic — where  he 
has  after  a  number  of  years  recovered  ? — A  case  was 
mentioned  to  me  by  Sir  Crichton  Browne,  who  is  one 
of  the  Lord  Chancellor's  Visitors,  the  (ither  day.  I 
have  not  had  a  case  of  that  in  my  own  experience. 

11.605.  Such  a  case  as  that  would  be  extremely 
rare  ? — They  would  be  rare,  undoubtedly. 

11.606.  The  cases  you  are  putting  to  us  are  ca,ses 
which  would  show  that  there  should  be  no  haste  in 
aniving  nt  a  conclusion  that  a  man  was  an  incurable 
lunatic.  That  is  what  your  observations  would  show  ? 
— Tes.  There  are  many  other  cases.  There  is  the  case 
where  a  man  may  be  incm-able  who  has  delusions,  but 
they  are  harmless  delusions  ;  he  is  ob^dously  insane,  but 
he  never  gets  any  worse  or  any  better. 

11.607.  Would  such  a  person  as  that  be  under 
restraint  ? — Possibly  not,  it  would  depend  a  good  deal 
on  circumstances.  If  he  were  perfectly  harmless  and  he 
had  a  home  and  somebody  to  care  for  him,  he  would  not 
be  under  restraint ;  but  if  he  was  a  poor  man  and  had 
nobody  to  look  after  him,  he  might  get  into  trouble 
through  his  delusions. 


11.608.  And  he  would  have  to  be  placed  under  care  ? 
— Not  so  much  under  restraint  as  under  care  ;  it  is  not 
restraint. 

11.609.  There  is  all  the  difference  in  the  world ? 

— No,  except  that  you  cannot  put  those  people  imder 
care  except  by  placing  them  in  an  asylum.  If  a  man  is  a 
poor  man  he  cannot  get  that  amount  of  care  that  he 
requires  for  his  ov,)'.  safety,  and  in  that  case  you  put 
him  in  an  asylum,  not  because  he  wants  restraint  so 
much  as  care.  There  are  a  vast  number  of  cases  in 
in  our  asylums 

11.610.  Or  a  licensed  house .' — Yes. 

11.611.  In  which  it  becomes  necessary  to  provide  at 
any  rate  care  for  the  person,  and  also  to  give  someone 
authority  to  restrain  him  in  case  he  should  break  out  in 
some  form  of  violence  ? — Tes,    . 

11.612.  I  suppose  there  is  a  great  difficulty  in 
knowing  at  what  precise  moment  an  apparently  harm- 
less lunatic  may  become  dangerous  ? — Tes ;  it  is  very 
much  a  medical  question,  and  I  do  not  know  that 
doctors  know  veiy  much  about  it. 

11.613.  There  may  he  a  difficulty  if  a  person  who 
has  a  delusion  that  something  will  happen  in  the  even- 
ing, and  consequently  they  may  be  desirous  of  i-unning 
away.  Unless  such  a  person  is  in  a  licensed  house  or 
under  restraint  in  some  form  it  is  impossible  to  exercise 
any  power  ? — You  may  exercise  just  as  much  restraint 
in  a  private  hoiise  if  you  have  the  authority  of  the 
court  to  do  so,  but  it  means  expense. 

11.614.  And  it  reqiiires  a  certificate  ? — Oh,  yes,  it 
must  be  under  certificate,  of  coui-se. 

11.615.  In  the  majority  of  cases  that  have  come 
before  you  of  dangerous  lunatics,  you  have  had  those 
cases  ? — There  are  very  few  dangerous  lunatics.  Tou 
mean  dangerous  to  themselves  rather  ? 

11.616.  I  ^^'as  thinking  more  of  dangerous  to  others  ? 
— There  ai-e  A-ery  few  of  such.  1  think  it  is  the  general 
opinion  that  there  are,  but  I  have  been  through  some 
of  the  worst  wards  of  the  worst  asylums  and  I  have  not 
been  in  the  slightest  difficulty. 

11.617.  But  then  you  are  going  through  asylums  ? 
—Tes. 

11.618.  But  take  the  case  of  a  lunatic  who  is  dan- 
gerous to  himself.  There  are  a  great  number  of  those 
cases  ? — Oh,  yes — siiicidal  and  so  on. 

H,6l!:i,  What  I  want  to  ask  you  is,  speaking  gene- 
rally from  youi'  experience  (of  covirse  it  can  only  be  a 
general  observation),  do  those  cases  recover  ? — Not  veiy 
often, 

11,62(.),  Even  though  you  may  have  a  temporary 
return  to  sanity,  that  still  leaves  the  patient  with  a 
liability  to  recurrence  ? — Yes  ;  it  is  difficult  to  lay  down  a 
general  rule.  Moreover,  cases  do  not  come  into  my 
hands  as  a  rule  unless  they  are  likely  to  be  permanent, 
and  therefore  my  experience  would  be  rather  of  per- 
manent cases.  If  they  are  likely  to  recover,  thej'  would 
perhaps  not  take  any  proceedings  to  protect  their  pro- 
perty, or  they  would  not  appoint  me. 

11.621,  That  means  the  evidence  you  may  give  is 
of  less  importance  on  this  one  question,  Mr,  Winter- 
botham ? — Certainly, 

11.622,  In  yoiu-  experience,  I  understand  from  what 
you  have  told  us.  you  have  never  known  of  a  case  in 
which  a  person  has  been  a  limatic  for  a  number  of 
years  who  has  eventually  recovered  ? — Oh,  yes  ;  I  would 
not  say  that,  I  can  think  of  several  cases,  I  know  a 
lady  now  who  has  been  out  of  the  asylum  for  many 
years,  and  I  do  not  think  she  has  any  sign  of  a  return 
of  the  ma.lady, 

11.623.  '■  Been  out  of  the  asylum  for  many  years  "  ? 
— Tes,  and  been  disch;i]';j;ed  from  certificate  in  court, 

11.624.  But  I  am  not  suggesting  that.  Suppose  a 
person  had  been  certified,  or  had  been  in  an  asylum,  for 


many  years- 


-  ? — That  is  the  case. 


11.625,  Oh,  she  had  been-' — Tes,  she  was  luider  my 
care  for  a  good  many  years,  and  I  had  to  look  alter  her 
children, 

11.626,  In  the  case  of  which  you  are  speaking, 
would  you  have  regarded  that  case,  or  was  it  regarded, 
as  a  hopeless  case  ? — I  do  not  know.  She  varied  very 
much.     It  was  not  a  very  bad  case, 

11.627,  Really  what  I  wanted  to  know  is,  have  you 
ever  known   any  case   that  has  been  looked  upon  as 
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hopeless,  recovering  ? — I  should  like  a  medical  man  to 
answer  that,  but  Sir  Ciiehton  Browne  certainly  gave  me 
the  impi-i'ssioii  that  thei'e  were  such  (.'ases. 

11.628.  I  vaiderstood  you  to  siiy  before  that  yovi 
did  not  know  of  any  case  in  your  experiencu'.  but  yovi 
did  know  of  a  case  that  Sir  Cricliton  Browne  had 
mentioned  ? — Yes,  that  was  a  very  bad  case-^a  severe 
one.  I  had  not  in  my  mind  at  the  moment  the  case  I 
have  just  thought  of. 

11,629.  But  that  is  not  such  a  case  ? — That  is  a  case 
where  a  lady  was  for  15  or  20  yeai's  confined  in  an 
asylum,  and  I  visited  her  every  yeai%  and  she  was  in  a 
condition  of  obvious  insanity,  but  she  entirely  recovered. 

ll.(i:5().  I  quite  appreciate  what  you  said  about  that, 
but  it  led  me  to  the  further  question.  You  told  me 
you  could  not  say  her  condition  was  regarded  as  hope- 
less ? — I  cannot  tell  you  that — no. 

11.631.  Therefore  you  must  exclude  her  from  con- 
sidei-ation.  The  one  case  you  have  given  must  be 
excluded,  because  you  do  not  sny  that  it  was  regarded 
as  hopeless  ? — No  ;  and  I  do  not  think  anybody  else  c«iild 
tell. 

11.632.  Therefore  I  am  asking  from  your  experience  ; 
except  for  the  case  you  have  referred  to  just  now,  which 
Sir  James  Crichton  Browne  gave  you,  you  do  not  know 
of  a  case  where  a  person  has  been  regarded  as  a 
hopeless  Ivuiatic  and  has  recovered  ? — I  do  not  think  I  do. 
It  is  difficult  to  recall  over  15  yeai-s.  I  have  over  a 
himdi'ed  in  my  cai-e,  and  it  is  difficult  to  recall  every 
case ;  but  speaking  genei-ally  it  is  a  very  rare  thing. 

11.633.  That  is  what  oui-  attention  is  being  directed 
to  for  the  moment  ? — Yes. 

11.634.  Now,  with  regai'd  to  the  in  formdpaujierit: 
suits  that  have  been  brought,  I  do  not  want  to  travel 
over  the  ground  you  have  dealt  with  already,  though  I 
may  not  have  heard  it.  Would  you  tell  us,  with  refer  • 
ence  tn  the  practice  in  the  coui-ts,  do  you  find  that 
the  certificate  of  counsel,  which  is  always  demanderl  in 
the  preliminaries — is  it  not  ? — Yes. 

11.635.  Is  carefully  given  ? — Not  always. 

11.636.  And  sometimes  you  get  a  case  certified  as  a 
proper  case  that  ought  not  to  have  been  certified  ? — 
Undoubtedly ;  a  proper  preliminary  investigation  of 
that  case  by  some  qualified  person  who  was  able  to  get 
at  the  facts  would  probably  stop  a  good  many  of  them, 
and  they  would  not  be  allowed  to  sue. 

11.637.  That  would  seem  to  indicate  that  a  good 
many  of  the  cases  in  forma  pauperis  that  are  brought 
in  the  courts  ought  not  to  be  brought  ? — Undoubtedly 
that  is  so ;  I  mean  there  are  cranks  of  all  sorts  and 
kinds  ;  and  I  see  most  of  them — every  judge  sends  them 
to  me,  if  he  cannot  get  rid  of  them  in  any  other  way. 

11.638.  What  occurs  to  one  is  that,  generally  speak- 
ing, in  the  courts,  the  kind  of  person  you  see  suing  in 
forma  pauperis  is  what  you  may  almost  describe  as  the 
professional  Htigant? — Yes,  there  are  many  of  those 
cases,  and  it  is  very  difficult  for  any  litigant  in  person 
to  put  his  case  properly  in  the  superior  courts. 

11,63!X  And  does  not  that  rather  indicate  that  the 
ordinary  person  who  knows  nothing  about. the  Law 
Courts,  has  not  the  means  very  handy  or  ready  for 
him  to  sue  in  forma  pauperis  ? — If  he  could  get  a 
solicitor  of  good  standing  to  be  interested  in  the  case, 
or  a  client  asked  him  to  take  it  up  and  he  took  it  up, 
then  undoubtedly  he  would  be  able  to  secure  a  counsel 
who  would  take  it  up  also  :  then  the  man  would  get 
very  good  assistance  for  nothing  ;  but  the  system  does 
not  work  very  satisfactorily. 

1I,64<J.  What  I  was  going  to  suggest  is  that  the 
difficulty  is  for  such  a  person  to  get  in  contact  with  a 
solicitoi-  of  standing  or  a  counsel  of  standing  ? — Yes. 

11.641.  I  dare  say  you,  like  a  great  number  of  us, 
receive  a  great  number  of  letters  from  persons  applying 
for  some  sort  of  assistance  in  suits  ? — Yes. 

11.642.  Which  it  is  impossible  to  answer  P — Yes.  I 
had  a  curious  case  yesterday.  A  Scotch  solicitor  wrote 
to  me  asking  me  who  was  the  solicitor  who  looked  after 
the  poor  people  iu  Chester,  and  I  had  to  vnite  and  say 
we  had  no  such  individual  in  this  country. 

11.643.  If  it  was  possible  to  have  a  department 
managed  by  a  member  of  the  Law  Society,  we  woidd 
have  a  number  of  names  on  the  roll  to  whom  such  people 
might  be  ref en-ed  ? — That ,  is  what  I  have  wanted,  and 


I  believe  there  are  judges  <m  the  bench  who  would 
be  glad  to  oairy  out  such  a  scheme  ;  it  would  be  a 
desii'able  scheme. 

11.644.  And  no  doubt  you  would  be  glad  to  have 
some  person  to  refer  to?— Yes.  The  Legal  Aid 
Societies  act  to  some  extent  as  the  poor  man's  lawyer, 
but  their  difficulty  is,  having  advised  a  man  that  there 
should  be  litigatiou,  they  have  to  find  somebody  to 
oaiiy  it  on. 

11.645.  Then,  in  the  event  of  the  matter  going  before 
the  committee  or  board  managing  such  an  association, 
or  such  a  list  of  solicitors  and  barristers  ready  to  take 
charge  of  oases,  then,  upon  a  proper  certificate,  if  the 
fees  are  e.xcused,  it  would  make  the  litigation  very  much 
cheaper,  of  course,  to  the  suitor? — Undoubtedly. 

11.646.  One  other  question  only  I  want  to  ask  you 
about  the  suggested  bringing  of  witnesses  to  the  Com-t 
here,  so  that  all  cases  might  be  heard  in  the  Divorce 
Court  in  London.  It  would  stiU  leave  open  the  very 
serious  difficulty  that  a  good  many  persons  cannot  leave 
theu-  business? — Undoubtedly.  Of  course,  in  unde- 
fended cases,  they  ai-e  almost  always  heard  the  same  day 
that  the  trial  is  fixed  for.  but  in  a  defended  case  that 
would  be  impossible,  and  you  have  to  bring  witnesses 
to  town  and  keep  them  here. 

11.647.  Shall  I  be  right  in  summarising  your  evi- 
dence with  regard  to  lunacy  in  this  way  :  that,  consi- 
dering all  the  difficulties  surrounding  it,  you  are  against 
divorce  for  lunacy  on  any  ground  whatever  ? — I  should 
hardly  put  it  as  strongly  as  that,  and  again,  it  is  my 
own  opinion  and  not  the  Society's.  I  have  looked  upon 
lunacy  always  as  I  would  on  any  other  hopeless  case 
of  disease.  You  may  imagine  a  case  of  hopeless 
pai-alysis  of  a  man  who  cannot  recover ;  you  would  not 
suggest  that  the  wife  should  divorce,  him?  This  is 
paralysis  of  the  brain. 

11.648.  Does  not  that  strengthen  what.  I  put  ? — 
Yes,  but  I  do  not  think  I  can  put  it  as  strongly  as 
you  have. 

11.649.  There  are  cases  in  which  you  might  con- 
sider ? — One  has  not  worked  the  thing  out  sufficiently 
to  enable  one  to  lay  down  an  opinion  on  one's  own 
views,  but  I  think  the  difficulties  would  be  enormous  in 
making  any  distinction,  and  you  would  have  to  give  a 
judge  the  widest  possible  discretion  if  you  gave  liim 
any  power  at  all. 

11.650.  With  regard  to  including  the  Metropolitan 
county  courts,  which  is  a  comparatively  new  suggestion  : 
you  would  do  that  chiefly  on  the  gromid  of  expense — 
that  it  woidd  reduce  expense  in  London,  though  not 
equal  to  the  county  court  cases  ? — Yes. 

11.651.  And  you  see  no  real  danger  to  society  in 
having  divorce — ^as  we  have  it  put  here — brought  to  the 
doors  of  the  poorer  classes  ? — No  greater  evil,  if  it  is 
an  evil,  than  the  present  one.  I  think,  if  you  let  a  man 
who  can  afford  50Z.  or  1001.  get  a  divorce,  you  might 
allow  it  to  a  man  who  can  only  afford,  say,  51.  The 
61.  is  as  much  to  him  as  WOl.  to  the  other  man,  and 
therefore  I  do  not  see  that  there  wotdd  be  any  greater 
objection  on  a  similar  ground.  Again,  I  must  not 
speak  on  behalf  of  my  Society. 

11.652.  We  have  had  it  put  that  if  county  courts 
have  jurisdiction  it  would  excite  a  desire  in  certain 
classes  of  society  to  get  a  divorce  where  it  does  not  at 
present  exist.  Have  you  any  belief  in  any  such  feeling 
being  excited  as  that  ? — No  doubt,  a  certain  number  of 
people  would  get  divorces  who  would  not  now,  and  who 
abandon  the  idea  because  they  cannot  afford  it. 

11.653.  But  they  would  be  suitable  cases  ? — I  cannot 
say  what  would  induce  them  to  go  to  the  coimty  oourtj 
but  they  would  get  it  there  when  they  cannot  aft'ord 
it  now. 

11.654.  Still  joiu-  Society  are  prepared  to  take  the 
risk  of  that  in  order  to  meet  the  cases  where  it  cannot 
be  got  now  and  should  be  ? — Yes. 

11.655.  With  regard  to  judicial  separation,  would 
you  allow  the  summary  court  the  jurisdiction  to  hear 
all  the  oases  in  the  first  instance  ? — The  suggestion  is 
(it  is  not  a  subject  I  am  familiar  with)  that  permanent 
orders  are  made  far  too  readily  by  the  magistrates  in 
many  parts  of  the  country.  That  is  not  done  in  all 
parts,  but  they  get  it  too  easily,  and  it  would  be  better 
that  a  temporary  order  should  be  made,  and,  then,  if  a 
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permanent  order  is  required,  ttat  the  court  wMcli  has 
to  deal  with  divorces  should  deal  with  those  cases. 

11,656.  That  necessitates  all  the  cases  coming 
before  the  coui-t  of  summary  jurisdiction  in  the  first 
instance  ? — I  do  not  know  whether  they  mean  that  the 
county  courts  should  have  no  jurisdiction  to  grant 
interim  orders;  I  think  they  ought  to  have,  as  they 
can  grant  permanent  orders.  I  think  they  ought  to 
make  interim  orders  equally  ;  I  think  it  snould  be  a 
concurrent  jurisdiction. 

11.657.  But  you  limit  the  court  of  summary  juris- 
diction to  orders  for  a  time — say,  for  six  months  ? — 
Yes. 

11.658.  Then  would  it  not  necessitate  the  rehearing 
of  those  oases  before  the  county  court  ? — I  do  not 
think  that  woiild  be  an  evil.  I  think,  if  the  separation 
orders  were  granted  too  hastily  or  on  insufficient  ground, 
the  rehearing  would  be  a  very  admirable  thing.  I  see 
the  evidence  goes  to  this,  and  I  thiak  it  would  be  so 
in  many  of  those  cases,  that  temper,  or  some  trumpery 
cause,  has  led  them  to  quaiTel.  The  separation  of 
three  or  six  months  might  bring  them  together  again, 
and  1  think  the  i-ehearing  would  be  an  excellent  thing. 

11.659.  Then  you  think  the  reheailng  would  be 
rather  an  advantage  than  othenvise  ? — Yes. 

11.660.  {The  Marl  of  Derby.)  I  want  to  ask  you  one 
or  two  questions  with  regard  to  a  lunacy  point.  You 
have  mentioned  cases ;  take  the  case  of  a  man  where 
he  is  shut  up  as  a  lunatic  and  then  becomes  sane  for  a 
time^as  sane  as  anybody  at  this  table  you  said,  I 
think — and  then  had  to  go  back  into  the  lunatic 
asylum  ? — Yes,  that  is  not  at  all  infrequent. 

11.661.  Does  it  not  strike  you  it  might  be  very 
hard  lines  on  a  woman  that  she  should  have  to  resume 
cohabitation  with  such  a  man,  with  the  result  that 
there  may  be  childi'en  from  that  ? — No  doubt. 

11.662.  I  think  you  would  agree  that  insanity  is  in 
many  cases  hereditary  ? — Yes. 

11,668.  Is  it  not  very  hard  that  that  woman  should 
be  compelled  to  have,  perhaps,  insane  children  as  well 
as  an  iii.sane  husband  Y — Oh,  yes,  no  doubt.  That  is  a 
veiy  difficult  subject,  as  to  whether  a  man  who  has 
been  insane  ought  ever  to  be  allowed  to 

11.664.  Do  you  think  there  might  be  some  way  of 
guarding  a  woman  against  such  a  risk? — I  think  that 
might  be  done  by  separation  in  that  case. 

11.665.  Then  you  would  be  prepared  to  give  her 
a  separation  order  ? — I  should  like  to  be  excused 
answering  those  questions  ;  I  have  not  given  the  fullest 
consideration  to  all  the  details.  I  only  wanted  to  say 
I  felt  very  great  difficulty  in  treating  lunacy  in  that 
way.  There,  are  many  cases  in  which  there  is  physical 
infirmity  where  I  would  think  it  very  hard  to  expect 
the  wife  to  resume  cohabitation. 

11.666.  But  when  you  mention  paralysis,  there  is  a 
great  distinction  between  that  and  lunacy.  The  wife 
can  lie  there  and  can  act  as  a  nurse,  cannot  she  ? — In 
very  many  lunacy  cases  that  would  be  equally  true. 
There  are  many  cases  that  are  nearly  akin  to  paralysis. 
It  is  mere  want  of  the  mental  powers. 

11,607.  But  in  paralysis  there  would  be  no  co- 
habitation ? — No. 

ll,66y.  And  in  lunacy  there  might  be  ? — Yes. 

11,(169.  Then  in  your  experience  have  you  ever  come 
across  any  cases  where  women  are  shut  up  as  lunatics — 
where  they  commit  adultery,  perhaps  of  their  own  free 
will,  or  somebody  takes  advantage  of  them  ? — You  mean 
before  they  were  in  the  asylum  i' 

11,670.  You  have  never  known  it  happen  actually 
in  the  asylum  ? — No. 

ll,67i.  Or  have  ever  heard  of  such  cases  ? — No. 

11,072.  But  have  you  heard  of  cases  where  a  woman 
has  been  under  restraint — not  actually  in  an  asylum  ? — 
I  do  not  think  I  have  known  of  those.  I  have  known 
women  who  have  been  insane,  but  not  certified,  and  who 
have  been  taken  advantage  of,  imdoubtedly. 

11.673.  In  cases  like  that  the  woman  is  supposed 
not  to  be  in  her  right  mind  when  she  does  it  ? — Yes. 

11.674.  And  therefore  the  man  could  get  no  divorce  .'' 
—I  presume  not ;  I  am  not  quite  sui-e.  I  was  going  to 
say  the  Chairman  would  know  more  than  I  do  about 
that.  I  have  had  to  act  in  the  Divorce  Ooirrt  for  persons 
;harged  with  adulteiy  who  were  insane,  but  I  cannot  be 


certain  whether  the  fact  that  they  were  insane  at  the 
time  of  the  act  is  a  defence. 

11.675.  You  will  not  give  any  definite  opinion  ? — 
I  could  not  without  further  consideration. 

11.676.  Then  there  is  only  one  other  question  I 
should  like  to  ask  you.  You  talk  about  temporary  and 
emergency  separation  orders  being  given  by  the  magis- 
trates ? — Yes. 

11.677.  Have  you  any  definite  opinion  as  to  how 
long  those  orders  should  be  given  for  ?  Would  they  be 
in  the  discretion  of  the  magistrate  or  limited  to  a  cer- 
tain length  of  time  ? — I  think  a  limit  of  time.  I  think 
six  months  was  submitted  in  my  council's  report. 

11.678.  Six  months  or  less  ? — -Yes ;  not  anything 
exceeding  six  months. 

11.679.  (Lord  Ghdhrie.)  I  see  in  the  report  on  page  4 
you  use  these  words  which  I  suppose  sums  up  the 
situation :  "  They  consider  the  present  difficulty,  ex- 
"  pense,  and  delay  of  a  trial  in  London  combine  to 
"  create  hardship  on  the  poorer  classes."  Does  the 
word  "difficulty"  refer  to  what  the  Solicitor- General 
said — ^the  difficulty  of  getting  into  contact  with  the 
machinery  ? — I  think  so ;  and  also  there  is  a  great 
difficulty,  as  is  said,  in  getting  witnesses  up — getting 
them  away  from  their  work. 

11.680.  Apart  from  expenses  and  delay,  there  is 
that  solid  consideration  ? — Oh,  yes,  distinctly. 

11.681.  With  reference  to  what  you  said  about  the 
Scotch  system.  Suppose  you  had  such  a  system  in 
England,  you  would  also,  I  suppose,  approve  of  the 
Scotch  system  of  having  some  form  of  tribunal  before 
whom  it  could  be  certified  whether  there  was  a  prima 
facie  case  or  not  ? — I  think  that  is  most  important. 

11.682.  Yoit  understand  with  us  there  is  a  double 
system.  There  is  the  appointment  of  the  people  to 
act  for  the  poor,  and  then  there  is  a  body  who  stop  all 
frivolous  cases  ? — Yes.  That  is  not,  I  take  it,  an 
official  body  ;  it  is  not,  I  mean,  a  judicial  body  but  a 
voluntary  combination  of 

11.683.  It  is  a  body  who  are  appointed  by  the  bar 
and  by  the  societies  of  solicitors  annually  ? — Yes  ; 
that  is  my  own  idea. 

11.684.  That  would  be  essential? — Yes. 

11.686.  Would  you  also  approve  of  the  Scotch 
system,  in  so  far  as  it  provides  that  in  the  event  of 
success  the  losing  party  should  be  bound  to  pay 
ordinary  remuneration  to  the  solicitor  and  the  counsel 
for  the  defence  ? — I  think  the  judge  should  have  the 
discretion,  to  allow  it  in  a  proper  case.  Of  com-se, 
these  pauper  cases  are  a  little  hard  for  the  litigant.  If 
he  succeeds  he  cannot  recover.  On  the  other  hand  if 
he  loses  they  recover  against  him.  First  of  all  you 
would  have  the  protection  of  this  body  you  are 
suggesting  who  would  not  bring  frivolous  cases ;  then 
you  would  have  the  discretion  of  the  judge  only  to 
allow  costs  in  a  case  in  which  he  thought  it  reasonable 
and  proper  that  they  should  be  allowed. 

ll,68(i.  Suppose  you  had  that  protection  coupled 
with  this,  that  this  body  we  have  been  referring  to 
hear  the  defendant  ? — Yes. 

11.687.  And  if  the  defendant  is  dissatisfied  with 
their  passing  the  case  he  could  appeal  to  the  com-t? 
— Is  that  so  in  Scotland  ? 

11.688.  That  is  so  ? — I  think  that  sounds  very 
satisfactory. 

11,GS9.  And  the  court  do  overtui-n  the  favourable 
opinion  of  those  reporters,  as  we  call  them,  and  refuse 
to  allow  the  case  to  go  on.  In  short,  any  case  must  be 
certified  by  the  coui-t  if  the  fight  is  to  go  on .'' — Pro- 
vided that  does  not  add  to  the  expense.  If  it  can  be 
done  economically  I  should  say  it  is  an  admirable  plan ; 
because  my  experience  is,  while  you  want  justice  done 
to  the  poor,  you  do  want  to  stop  these  frivolous  cases 
against  another  person.  I  had  a  case  where  a  man 
wanted  to  bring  an  action  against  40  newspapers  for 
libel,  and  that  was  a  case  where  the  Master  appointed 
me  to  act  for  him. 

11.690.  Then,  do  I  understand  you  would  not  limit 
this  suggestion  about  having  assistance  for  the  poor  in 
divorce  cases ;  it  would  apply  equally  to  all  cases  ? 
—Yes. 

11.691.  Would  you  limit  it  to  civil  cases,  or  have  it 
as  we  do  in  Scotland,  that  every  prisoner  is  represented 
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by  a  counael  and  agent,  and  in  the  inferior  court  by  an 
agent  ? — We  have  a  system  where  a  trifling  payment 
is  made,  and  I  think  that  is  ah-eady  in  force. 

11,(!92.  But  tliat  is  only  in  cases  where  the  prose- 
cution is  by  tlie  Crown? — There  I  am  afraid  you  are 
out  of  my  depth. 

11.693.  At  least  a  witness  said  so  to  us.  Suppos- 
ing that  is  so,  there  ought  to  lie  a  system  in  all  eases 
of  prosecution,  ought  there  not  ? — I  think,  if  a  man  is 
to  be  helloed  in  civil  busines.^^,  he  ought  certainly  tn  be 
helped  in  criminal. 

11.694.  Then,  in  ScotlauJ.  we  often  find  people  are 
able  to  find  the  fluids  with  difficulty,  and  the  court  in 
such  cases  has  the  power  to  remit  the  court  fees.  I  will 
give  you  a  case  that  I  had  recently.  A  nurse  had  been 
deserted  by  her  husband  and  left  to  support  the  children. 
She  qualified  as  a  professional  nurse  and  then  she  brought 
a  divorce,  and  I  gave  it  her  -vvith  great  satisfaction.  It 
was  repi-esented  that  she  was  a  struggling  woman,  and 
I  remitted  the  eoiu-t  fees.  Do  you  think  a  plan  of  that 
kind  is  a  fair  one  to  have  ? — I  should  think  the  court 
has  the  power  now,  but  at_any  rate  it  would  be  a  very 
reasonable  one. 

11.695.  {Sir  Lewis  Dibdin.)  I  think  you  said  you 
have  50  members  inyoui-  council? — Yes. 

11.696.  And  this  Report  was  considered  at  one  or 
more  meetings  ? — It  took  a  two  hours'  discussion  at  the 
council,  and  we  had  two  or  three  meetings  of  our 
committee. 

11.697.  But  at  the  council  it  was  adopted  at  one 
meeting  ? — Yes. 

11.698.  Was  that  largely  attended  ? — Yes.  It  was 
the  longest  debate  we  have  had  in  my  recollection.  I 
know  it  was  very  fuUy  discussed.  I  think  eveiybody 
in  the  room  spoke. 

11699.  If  it  is  not  going  too  far,  what  proportion  of 
the  50  was  there  ? — I  cannot  say. 

11.700.  Thii-ty? — I  should  think  quite  that  but  it 
is  impossible  for  me  to  say. 

11.701.  You  have  taken  no  steps — probably  you 
would  not  take  any  steps — to  ascertain  the  views  of 
the  members  of  the  Incoi-poi-ated  Law  Society  as  a 
whole  ? — Well,  we  first  of  all  discussed  it  at  the 
general  meeting  in  the  country,  at  Newcastle.  Then 
a  number  of  provincial  Law  Societies  have  dis- 
cussed it,  and  I  think  there  is  a  gentleman  here  to 
express  the  views  of  the  Associated  Provincial  Law 
Societies.  The  association  consists  of  almost  the 
whole  of  the  provincial  law  societies,  representatives 
of  whom  meet  in  conference  ;  and  I  imagine  there  is 
no  better  way  of  ascertaining  the  views  of  the  pro- 
vinces. 

11.702.  But  you  have  no  machineiy  for  taking  the 
view  of  all  your  members  'f — Not  exactly.  We  have 
8,000.  and  we  could  not  exactly  do  that ;  but  in  this 
case  we  invited  members  of  the  council  who  are  not  on 
om-  committee  to  assist  us  with  their  suggestions, 
•and  we  have  had  communications  with  a   great  many 

of  the  country  members. 

11.703.  You  mentioned  the  name  of  Sir  John 
HoUams,  which  we  all  entertain  with  very  high  respect, 
as  agreeing  with  the  report  on  the  separation  orders 
question  ? — I  think  I  am  right  in  saying  that ;  I  feel  a 
little  uncertainty,  Init  I  think  I  am  right  ui  saying 
he  did. 

11.704.  May  I  take  it,  it  was  Sir  John's  view  also 
with  regard  to  the  county  courts  ? — ^I  think  so.  He 
did  not  agree  with  the  committee  on  what  I  may  call 
the  social  view  ;  he  took  a  strong  view  the  other  way. 

11.705.  As  to  the  points  on  which  you  have  not 
reported  ? — Yes. 

11.706.  But  with  regard  to  the  county  coui-ts  ? — It 
is  a  little  difficult  to  say  what  every  member  of  vthe 
Committee  said. 

11.707.  But  you  mentioned  Sir  John  Hollams 
yom-selE  ? — Yes,  because  he  said  that  he  sat  on  a 
Bench,  and  so  on ;  and  that  helps  me  to  remember. 

11.708.  Can  you  tell  us  what  his  views  were  about 
the  county  court  question  ? — ^I  am  not  sure  that  my 
memory  carries  me.  A  gentleman  sitting  behind  you 
was  present. 


11.709.  I  should  not  have  referred  to  it,  but  you 
mentioned  Sir  John  ? — I  did  over  that  particular  point 
— that  only. 

11.710.  Now  do  you  anticipate  a  great  msh  of 
divorcee  cases  to  the  local  coiu-ts  if  this  jurisdiction  is 
given  to  them  ? — I  think  there  will  be  a  very  consider- 
able nunilier — I  caunot  say  what  number. 

11.711.  Do  you  tlunk  that  would  be,  as  it  were, 
dealing  with  arrears,  or  will  it  be  a  continued  increase 
to  a  large  extent  ? — I  can  only  judge  from  what  one 
would  imagine  would  be  the  case.  They  have  been 
debarred  from  that  remedy  at  the  present  time,  and  a 
good  many  who  had  not  been  able  to  do  it  ia  the  past 
would  take  advantage  of  the  new  rule. 

11.712.  That  is  working  ofE  arrears,  as  I  call  it  ? — 
Yes. 

11.713.  That  would  occupy  a  year  or  two ;  and 
wlien  tliat  is  done  do  you  anticipate  a  great  increase 
of  divorce  cases  ? — I  should  think  there  would  be  no 
inconsiderable  number  who  would  take  advantage  of 
it,  but  my  opinion  is  not  worth  much  on  that. 

11.714.  I  think  there  are  about  700  divorce  cases 
in  the  year  now  ? — Yes. 

11.715.  I  ask  you  that  in  reference  to  your  view 
as  to  more  judges.  There  is  a  suggestion  that  a  judge 
from  the  Divorce  Oom-t  should  go  down  and  hear  these 
cases — either  one  of  the  existing  staff  or  an  additional 
judge — and  I  think  your  view  was  that  he  could  not 
possibly  cope  with  the  number? — I  should  hardly 
imagine  he  could.  I  should  think,  to  put  it  at  a  very 
low  figure,  there  would  be  another  700  or  probably 
more. 

ll,71(i.  You  think  they  would  be  at  least  doubled? 
— My  view  is  a  mere  guess. 

17.717.  But  when  you  dealt  with  Mr.  Justice 
Bargrave  Deane's  suggestion  you  must  have  had 
reasons  in  your  mind  ? — Well,  I  felt,  to  send  two  judges 
on  circuit  to  try  the  cases  in  the  country  would  absorb 
a  vast  deal  of  their  time,  and  they  would  not  go  more 
than  once  or  twice  a  year. 

11.718.  I  think  the  view  was  that  the  judge  who 
went  would  go  very  frequently  ? — Then  you  would  want 
half-a-dozen  judges  at  the  very  least. 

11.719.  Well,  take  700  cases.  Why  should  that 
require  the  entire  judicial  time  of  six  or  seven  judges  ? 
— As  I  say,  I  have  no  power  of  judging  what  the 
number  would  be  ;  but  taking  the  number  of  cases  that 
are  now  tried  in  the  county  court — ordinary  cases — they 
are  enormous,  as  compared  with  the  number  tried  in 
the  King's  Bench  Courts  ;  and  you  have  a  very  large 
number  of  judges  trying  the  King's  Bench  cases ;  and 
if  you  see  the  total  number  of  cases  that  are  dealt 
with  in  the  county  courts — I  am  not  speaking  of  the 
matters  the  registrars  deal  with — they  are  enormously 
greater  than  those  dealt  with  in  the  King's  Bench. 

11,721).  Do  you  think  you  can  make  any  real  com- 
parison between  the  number  of  the  ordinary  cases  tried 
in  the  county  court  and  divorce  oases  ? — I  should  think 
it  is  some  indication  of  the  amount  of  business. 

11.721.  You  thmk  it  is  ?— Yes. 

11.722.  You  agree  it  is  possible  to  make  divorce  too 
easy  ? — If  it  is  a  right  thing  to  give  it,  it  cannot  be 
too  easy. 

11.723.  You  would  make  the  opportunity  of  getting 
divorces  on  pro^jer  grounds  as  easy  as  possible  ? — If 
divorce  is  to  be  given  at  all — if  it  is  a  remedy  that  is 
desirable — then  it  should  be  made  easy. 

11.724.  Does  that  follnw  as  a  matter  of  fact? 
I  suggest  to  you  that,  apart  altogether  from  the 
question  of  expense,  in  so  serioiis  a  matter  as  divorce 
a  man  or  woman  ought  to  take  a  considerable  amount 
of  trouble  aliout  it,  and  ought  to  be  expected  to  take 
a  c(msiderable  amount  of  trouble  ? — I  do  not  mind  the 
trouble  if  you  do  not  put  the  expense,  the  expense  is 
prohibitive. 

11,72-5.  Yes,  l>ut  I  say,  apart  from  the  expense? — 
Well,  I  do  not  know  what  safeguards  you  would  put  on 
hasty  applications.  I  quite  agree  it  is  a  very  serious 
thing,  and  I  think  most  people  would  think  so  too. 

11,726.  Is  not  one  safeguard,  quite  apart  from 
expense — as  to  which  I  agree  with  you,  if  I  may  say 
go — that  the  demand  or  the  need  may  be  measured  by 
the  amount  of  trouble  which  a  man  has  to  take  to  get 
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it  ? — Tee,  I  suppose  that  applies  to  everytliiiig.  If  you 
want  a  remedy,  for  whatever  purpose,  you  must  take 
some  trouble,  otherwise  you  will  get  frivolous  cases. 

11.727.  Take  the  case  of  a  coimtry  district  labourer 
who  cannot  get  on  with  his  wife.  Do  not  you  think,  if 
he  could  go  to  the  county  court  close  by  liim,  and,  as  I 
think  one  witness  suggests,  get  his  divorce  for  21.  or  3L, 
that  that  would  be  rather  likely  to  unsettle  the  views 
with  i-egard  to  the  permanence  of  the  man-iage  tie  in 
that  disr.iict  ? — Tou  say  "  cannot  get  on  with  his  wife," 
but  I  am  assuming  his  wife  has  committed  adultery. 
Now,  if  he  could  not  get  on  with  his  wife,  or  the  wife 
could  not  get  on  with  the  husband,  she  can  get  a 
separation  order  and  get  a  permanent  one.  That  is  a 
serious  thing.  But  I  should  hardly  caU  it  "  not  getting 
"  on  with  his  wife  "  if  she  has  committed  adultery. 

11.728.  Well,  take  a  case  where  adultery  has  been 
committed.  Do  you  think  it  should  be  made  quite  easy 
for  a  man  to  get  rid  of  his  wife,  or  for  a  wife  to  get  rid  of 
her  husband  without  the  opportunity  of  reconciliation  ? 
— No,  I  do  not  say  that ;  and  again  I  must  express  my 
ovm  personal  opinion  only — I  am  not  authorised  to 
express  anybody  else's  view  on  this — I  think  that 
suggestion  of  an  attempt  at  reconciliation  is  a  very 
admirable  one. 

11.729.  Well,  if  a  man  is  to  take  a  good  deal  of 
ti'ouble  to  get  a  divorce,  it  does  give  an  opportunity  for 
reconciliation,  which  does  not  exist  if  it  can  be  got  very 
easily  or — as  one  of  the  Commissioners  has  put  it  to  you 
■ — at  his  door  ? — That  is  true,  and  that  is  true  mth 
regard  to  any  other  remedy.  If  it  gives  you  trouble  to 
get  it,  you  will  not  do  it,  unless  you  are  very  anxious  to 
get  it. 

11.730.  Now,  it  is  put  to  you,  do  you  think  the  poor 
would  feel  resentment  at  going  to  the  county  court  ? 
As  1  have  understood  the  witnesses,  that  is  not  quite 
the  point.  What  has  been  put  is  this,  that  they  would 
resent  going  to  the  county  court  with  the  knowledge 
that  people  who  had  more  money — people  who  in  other 
respects  were  exactly  the  same  as  themselves — were 
provided  with  another  and  more  expensive  and  more 
elevated  court? — I  do  not  think  stich  piide  exists 
amongst  the  people.  I  think  that  class  of  people  are 
quite  well  satisfied  with  the  county  coui-t  as  a  rule,  and 
would  cei'tainly  not  consider  that  any  slight  was  put 
upon  them  becavise  they  could  not  go  to  the  superior 
court. 

11.731.  Tou  do  not  think  so  ?— No. 

11.732.  Tou  realise  the  position  is  different  from 
the  ordinai-y  county  court  jm-isdiction,  which  depends 
not  on  the  riches  or  poverty  of  the  parties  but  on  the 
amount  of  the  claim  ? — Tes. 

11.733.  I  think  you  will  admit  that  for  the  first 
time  you  are  creating  a  jurisdiction  that  is  open  to 
people  not  on  account  of  the  ground  of  their  claims — 
because,  you  would  agree,  one  marriage  is  as  important 
as  another,  1  suppose  ? — Tes. 

ll,7.-!4.  But  simply  because  one  is  poor  and  the 
other  rich  ? — Tes,  but  I  do  not  see  any  other  way  of 
giving  them  relief. 

11.735.  But  would  not  they  consider  it  a  drawback  ? 
—No. 

11.736.  Do  not  you  think  so  ? — No,  I  think  it  is  the 
best  thing  that  could  be  done  under  the  circumstances. 

11.737.  Let  us  see  if  it  is  the  best  thing  to  be  done 
under  the  circumstances — supposing  the  cost  of  local 
hearing  by  a  High  Court  Judge  were  reduced.  Tou 
are  of  opinion,  1  think,  yourself  that  the  coimty  court 
fees  are  too  high  ? — I  think  in  these  cases  they  would 
have  to  be  made  as  low  as  possible,  but  that  would 
have  to  be  considered. 

11.738.  Supposing  that  were  done  in  the  High 
Court,  and  the  fee  difficulty  were  got  rid  of  ? — That  is 
not  the  chief  difiiculty  ;  they  might  be  excused,  and  in 
any  case  they  do  not  come  to  about  more  than  71.  1 
think  in  an  undefended  case ;  that  is  only  about  a  fifth 
or  a  sixth  of  the  whole  of  the  costs. 

11.739.  Then  what  is  the  great  difficulty  of  a  local 
hearing,  apart  from  the  question  of  the  judge  being 
able  to  go  rotmd  ? — Well,  the  cost  of  the  trial  at  the 
superior  com't  is  very  much  heavier  than  the  coimty 
court,  and  specially  if  you  instruct  counsel ;  and  then 
there  is  very  little  businesH  done  at  some  of  these  local 


centres,  and  you  would  have  to  take  counsel  down  from 
London  perhaps,  or  one  of  the  other  large  centres. 

11.740.  I  am  assuming  you  would  have  audience 
by  sohcitors  ? — In  the  superior  courts  ? 

11.741.  Tes  ?— That  is  a  long  way  off  I  think. 

11.742.  Tou  think  that  is  impossible? — I  have 
never  wanted  it,  and  I  do  not  suggest  it,  and  I  do  not 
think  the  Bar  would  approve  of  it. 

11.743.  Well,  supposing  solicitors  were  allowed  to 
be  heard  if  the  judge  went  down  on  circuit,  would  that 
get  over  the  difficulty  ? — That  is  one  of  the  causes  of 
expense. 

11.744.  Are  there  any  others  ? — Unless  you  take 
the  judges  to  the  very  doors  you  have  to  bring 
witnesses,  and  if  the  judge  is  going  to  56  circuit 
towns  it  might  mean  a  very  serious  expense. 

11.745.  Expense  to  whom  ? — And  a  number  of 
judges. 

11.746.  But  putting  that  aside — that  is  the  State. 
What  would  the  expense  be  to  the  party,  would  it  be 
a  very  great  additional  expense  to  the  party  if  instead 
of  going  to  the  nearest  county  court  he  had  to  take 
the  trouble  and  expense,  such  as  it  is,  of  going  to  one 
of  these  centres  ? — I  think  it  would  be  some  saving  of 
expense.  Of  course  the  county  court  is  brought  to 
the  man's  door,  but  the  circuit  would  hardly  do  that. 

11.747.  I  am  suggesting  it  would  be  making  it  a 
little  too  easy — the  county  court? — Well,  I  do  not 
agree  with  that. 

11.748.  Now,  with  regard  to  audience,  you  know 
the  Lord  Chancellor's  Committee  recommended  that 
counsel  ought  always  to  be  employed  even  in  un- 
defended cases  ? — Tes. 

11.749.  Tou  do  not  agree  with  that? — I  do  not. 

11.750.  Supposing  they  wei'e  considered  essential 
and  that  view  were  adopted,  would  you  still  be  in 
favour  of  the  county  court  ? — I  think  I  should  even 
then.     I  think  it  would  be  cheaper  in  other  ways. 

11.751.  Even  if  you  had  to  take  counsel  ? — Tes. 

11.752.  Would  that  be  true  in  remote  comitry 
courts,  say  in  Northumberland  ? — Well,  of  course  you 
have  to  take  a  bar  to  Northumberland — I  think  there 
is  a  bar  at  Newcastle  now.  The  local  bars  ai-e 
extending  very  largely,  and  places  have  them  now 
which  had  not  before. 

11.753.  Well,  take  Plymouth,  which  we  had 
yesterday,  where  there  is  no  local  bar.  Would  you 
be  in  favour  of  the  county  court  system  in  Devonshire 
and  Cornwall.? — I  think  on  the  whole  it  would  be 
better — putting  other  questions  aside — ^but  I  do  not 
see  that  you  could  economise  sei'iously  in  the  superior 
courts. 

11.754.  I  see  your  committee  is  in  favour  of  trial 
^y  i^i^dge  alone  without  a  jury  ? — Tes. 

11.755.  Supposing  the  possibility  of  having  jiuies 
is  considered  essential,  what  do  you  say  then  ? — I  sup- 
pose they  would  be  the  same  then  in  the  county  com-t 
as  in  the  other  courts. 

11,766.  Wovild  you  regard  a  county  com-t  jury — as 
constituted  at  present — as  good  as  a  common  jmy  ? — 
Tes. 

11.757.  T(iu  think  it  is  as  good  as  a  common  jury  ? 
— Tes. 

11.758.  What  about  the  number  ? — I  have  very 
little  expei-ience  of  the  county  court.  I  should  rather 
you  asked  the  gentleman  who  follows  me  about  that. 

11.759.  I  wanted  to  ask  you  a  question  about  the 
sepai-ation  orders.  I  am  not  sm-e  that  I  quite  grasp 
your  point  of  view  about  making  them  temporary  only. 
At  present  you  know  there  is  a  very  large  proportion 
of  reconciliations  after  the  orders  have  been  made  ?— 
Tes. 

11.760.  A  very  large  proportion  mdeed? — I  take 
it  so. 

11.761.  Some  witnesses  have  said  as  much  as  75  per 
cent.,  and  other  witnesses  50  per  cent,  or  60  per  cent., 
but  a  very  large  proportion.  So  that  the  order  as  it 
is  granted  now  does  not  prevent  the  people  coming 
together  again  ? — No. 

11.762.  It  has  been  suggested  to  us  by  some 
witnesses  that  if  you  made  them  specifically  temporary, 
say,  for  six  months,  it  would  actually  have  a  deterrent 
effect  from  reconciliation — ^that  the  parties  (particularly 


MINUTES   OF   EVIDENCE. 


463 


23  March  1910.] 


Mr.   W.    H.    WiNTBEBOTHAM. 


[^Continued. 


the  wife)  would  feel  that  until  the  six  months  was  over 
nothing  could  be  done,  and  she  must  stop  away  for  six 
months .'' — It  is  very  difficult  for  me  to  know  what 
wives  would  think  under  those  circumstances  ;  but  am 
not  I  right  in  saying  they  can  come  together  at  any 
time  they  choose  ? 

11,763.  Yes,  but  do  not  you  see  in  the  present 
system  the  orders  are  nominally  permanent,  though  it 
would  be  more  accurate  to  call  them  indefinite,  and  the 
parties  come  together  again  as  easily  the  next  day  as  six 
months  after ;  but  if  you  make  an  order  for  six  months 
definitely,  would  not  there  be  a  dum^ei'  that  people 
would  not  come  together  attain  who  would  do  so  if  it 
had  not  been  for  that  definite  period  ?— I  hardly  think 
so,  but  I  think  the  council  were  against  the  permanent 
orders  being  made  by  the  magistrates.  They  thought 
they  should  be  made  tempoi-ary,  and  if  they  want 
permanent  orders  it  should  be  at  the  hands  of  the 
county  court,  who  would  deal  with  it  as  a  branch  of 
their  divorce  business. 

11.764.  It  has  been  suggested  an  order  should  be 
made  rather  of  the  natui-e  of  a  rule  nisi  with  an  interim 
allowance  for  maintenance  because  of  the  great  diffi- 
culty as  to  how  the  woman  is  to  be  supported.  Have 
you  considered  that  suggestion  ? — No,  I  have  not. 

Il,7ti4a.  {Judge  Tiiidal  Aflcinson.)  Mr.  Musgrave, 
the  Taxing  Master  in  the  Divorce  office — you  know 
him,  I  daresay  ? — Tes. 

11.765.  He  said  in  London  the  average  minimum 
undefended  case  would  be  about  40?.  or  50Z.  trying  it  in 
London. — Tes. 

11.766.  Supposing  the  cases  are  tried  at  the  assizes 
and  the  parties  have  to  travel  some  distance,  would  not 
the  cost  be  probably  about  the  same  ?  —  I  should  think 
there  would  be  no  serious  difference. 

11.767.  Is  there  another  objection  to  the  assizes 
that,  owing  to  the  nature  of  the  business  done  at  the 
assizes,  it  would  be  impossible  to  forecast  the  time 
when  these  cases  would  be  taken  ? — As  the  business  is 
done  at  present,  certainly. 

11.768.  And  would  it  be  a  very  serious  objection  or 
misfortime  to  these  poor  people  if  they  are  brought  to 
the  assizes  and  then  have  their  cases  adjourned  to 
another  day  ? — Tes,  I  do  not  thiok  anybody  who  knows 
anything  of  the  matter  would  be  in  favour  of  trying 
these  cases  at  the  assizes — any  practitioner,  1  should 
say.  There  is  eveiy  possible  objection  to  it  and 
nothing  in  its  favour. 

11.769.  Then  as  to  the  judge  travelliag  from  the 
Divorce  Court,  the  same  objection  would  apply  if  he 
had  to  sit  in  the  assize  towns  to  a  great  extent  ? — Tes. 

11.770.  If  you  sent  him  to  four  towns  in  every 
county  com-t  district  then  that  would  involve  sitting  in 
about  200  different  places  every  year? — It  would  be 
impossible. 

11.771.  Then  about  the  juries,  I  understand  your 
society  think  it  would  be  better  to  try  these  _  oases 
before  a  county  coui-t  judge  alone  ? — Yes,  that  is  the 
suggestion. 

11.772.  A  suggestion  has  been  made  that  it  might 
be  possible  that  the  quarter  sessions  should  nominate 
a  rota  of  justices  in  the  county,  and  that  two  should 
always  sit  with  the  county  court  judge  when  he  took 
his  divorce  cases,  so  that  you  would  get  a  tribunal  of 
fact  as  well  as  law  ? — I  have  not  considered  that. 

11.773.  Do  you  think  that  would  be  a  good  sugges- 
tion ? — I  should  be  sorry  to  express  an  opinion  that 
would  not  be  of  any  value,  but  I  do  not  see  any 
objection  to  it  immediately. 

11.774.  In  reference  to  the  pai-ties  suing  in  forma 
pauperis,  that  would  save  them  from  the  fees  ? — Are 
you  speaking  of  the  Divorce  Court  now  ? 

11,77.5.  No,  supposing  you  apply  the  King's  Bench 
practice  ? — It  would  save  the  fees  and  all  the  solicitor's 
and  barrister's  expenses. 

11  776.  If  the  proceeding  is  remitted  or  transferred 
to  the  county  courts  the  rules  as  to  in  forma  pauperis 
in  the  coi.uity  courts  would  be  the  same  as  in  the  High 
Court  ? — I  presume  so. 

11  777.  So  if  the  party  wanted  to  sue  in  forma 
vanvris  in  the  county  court  the  same  practice  would 
be  ado^jted  as  is  adopted  in  the  High  Coiu-t  now  ?^ 
Tes. 


11.778.  Supposing   the    King's    Bench   practice   is 
adopted  if  the  oases  were  tried  at  the  assizes,  a,U  that 
would  be  saved  are  the  court  fees,  and  the  counsels 
fees,  and  the  solicitors'  fees  ? — Well,  that  is  the  bulk 
of  the  costs. 

11.779.  And  then  comes  the  question  of  ivitnesses  ? 
—Tes. 

11.780.  As  you  know,  I  suppose  in  these  small  cases 
it  is  of  the  utmost  importance  to  these  working  people 
that  they  should  not  be  kept  from  their  work  P — Tes. 

11.781.  And  therefore  a  delay  would  be  a  most 
serious  objection  from  that  point  of  view — with  regard 
to  the  poor  people  losing  their  Av(jrk,  and  it  may  be 
losing  their  situations  ? — Tes. 

11.782.  As  to  damages,  you  would  fix  that  at  lOOZ.  ? 
—Tes. 

11.783.  Some  witnesses  have  suggested  that  the 
poor  people  should  be  helped  by  the  public  funds  to 
come  up  to  London.  Do  you  think  there  would  be  any 
possibility  of  getting  over  the  objection  that  they 
should  be  compelled  to  pay  out  of  the  public  purse  the 
cost  of  litigation  in  a  private  matter  ? — I  can  only  say 
that  my  experience  of  the  Treasury  would  not  give  me 
much  hope  in  making  such  an  application  ;  1  cannot 
say  more. 

(Judge  Tindal  Atkinson-.)  Then  one  word  about 
reconciliation.  It  is  suggested  by  Sir  Lewis  that  it  is 
an  advantage  at  the  present  time  that  there  should  not 
be  facilities,  because  the  parties  are  obliged  to  live 
together  because  they  cannot  get  a  divorce,  and  that 
that  amounts  to  a  reconciliation. 

{Sir  Lewis  Bibdin.)  That  i.s  not  the  form  I  suggested 
it  in. 

11.784.  {Judge  Tindal  Atkinson.)  Would  not  the 
county  court  judge  have  a  better  opportunity  than 
anybody  else  if  he  thought,  in  the  nature  of  the  case,  it 
was  desirable  to  bring  about  a  reconciliation  ? — Well, 
as  has  been  said  in  this  room  before,  1  think,  there  are 
judges  and  judges,  but  most  of  the  county  court 
judges,  I  should  think,  would  be  very  capable  of  assist- 
ing in  that  way,  and  more  cajpable  because  they  knoM 
more  of  the  parties. 

11.785.  Then  there  is  a  point  I  want  your  opinion 
upon.  Some  gentlemen  think  that  the  county  courts 
should  take  these  cases  at  centres  ? — Tes. 

11.786.  Others  think  they  should  take  them  at  all 
county  com-ts,  but  that  the  interlocutory  proceedings 
should  be  instituted  and  cariied  on  at  the  district 
registry  of  each  com-t.  Do  you  see  my  difficulty  in  the 
registrar  of  every  court  dealing  with  the  interlocutory 
matters  which  would  arise  in  divorce  cases  ? — No,  I  do 
not  at  all. 

11.787.  Are  they  so  complicated  that  they  could 
not  do  it? — I  think  they  are  more  complicated  in 
London  than  they  need  be.  I  never  have  understood 
why  the  Probate  and  Divorce  Courts  are  outside  the 
ordinary  courts,  and  why  they  do  not  begin  their  pro- 
ceedings in  the  identical  way  the  others  do.  I  have 
had  it  put  to  me  very  strongly  that  the  cost  of  pro- 
ceedings in  London — the  petition  and  citation  and  so 
on — add  unnecessarily  to  the  costs. 

11.788.  {Mr.  Brierley.)  With  regard  to  your 
proposal  that  on  the  expiration  of  six  months  a  wife 
who  desires  a  permanent  separation  order  should  be 
compelled  to  apply  to  the  county  courts,  have  you  con- 
sidered the  fact  that  has  been  spoken  to  by  a  good 
many  witnesses  that  a  very  large  proportion  of  the 
wives  who  apply  for  these  orders  belong  to  the  class  of 
the  extremely  poor? — Tes. 

11.789.  So  poor  that  the  provisional  fee  of  three 
shiUir'gs  required  for  the  police  court  summons  is  a 
matter  of  great  difficulty  to  them  ?— Well,  some  of 
them  are  as  poor  as  that,  no  doubt. 

11.790.  If  your  proposal  was  adopted,  would  not 
that  be  placing  a  very  great  difficulty— assuming  a 
proper  case  for  permanent  protection — in  the  way  of  a 
very  large  proportion   of    the  women  who  apply  for 

these  orders  ? I  suggest  that  the  fees  should  be  small 

and  I  should  have  thought  the  expense  of  going  to  the 
county  court  would  be  very  smaU  also  in  such  a  case. 
I  do  not  know  enough  of  the  practice  of  the  county 
courts  to  teU  you  that. 
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11.791.  Woiild  not  those  wires  be  under  much  the 
same  disabilities  with  regard  to  obtaining  separation 
orders  as  the  persons  of  a  rather  higher  class  are  now 
with  regard  to  obtaining  diTorces? — I  should  not  have 
thought  so.  Yoti  mean  the  difference  between  the  cost 
of  going  to  the  magistrate  and  the  county  court  would 
be  as  great  as  between  gomg  to  the  county  court  and 
the  superior  coui't .'' 

11.792.  I  should  suggest  so? — 1  should  not  have 
thought  so  for  a  moment.  I  am  not  very  familiar 
with  the  costs  of  the  county  court.  If  they  are  as  high 
as  that,  they  ought  to  be  reduced,  certainly. 

11.793.  I  think  some  witnesses  have  said  that  the 
obtaining  of  a.  divorce  in  the  county  court  would  be 
about  101.  ? — I  saw  somebody  said  51.  and  somebody 
said  101.  It  is  very  difficult  to  fix.  It  depends  on  the 
witnesses  and  the  distances  they  have  to  come. 

11.794.  But  you  would  agree  that  to  a  very  large 
proportion  of  women  in  the  police  court  even  10/. 
would  be  a  difficulty? — I  should  not  approve  of  any 
system  that  would  compel  a  poor  woman  to  pay  101.  to 


get  a  separation  order ;  and  if  that  is  what  it  would 
mean  I  .should  be  against  it.  But  I  cannot  think  it 
would  cost  that. 

11.795.  {Chair)iuui.)  I  gather  from  what  you  are 
saying  that  in  any  cawe,  whether  it  was  a  magistrate  or 
a  county  court,  you  would  have  the  order  in  the  first 
instance  limited  in  time  ? — I  think  that  was  the  main 
point  that  was  in  the  minds  of  the  council,  that  they 
think  these  maintenance  orders  are  made  too  readily 
and  in  enormous  numbers  by  the  magistrates. 

11.796.  "Would  that  view  be  fortified  by  the  fact 
that  we  have  been  told  in  some  oases  75  per  cent,  and 
in  others  50  per  cent,  are  reconciled  ? — Most  certainly. 
A  temporary  order  would  lead  to  a  reconciliation,  I 
think. 

11.797.  And  that  shows  that  the  bulk  of  these 
orders  which  are  made  are  not  suited  for  meeting  the 
needs  of  those  cases  ? — Yes. 

(Chairman.)  I  have  to  thank  you,  Mr.  Winterbotham/ 
on  behalf  of  the  Commissioners  for  coming  here  to 
give  evidence. 


Mr.  William  English  Habeison,  K.C,  called  and  examined. 


{The  W'itne.'is.)  May  1  state  the  position  1  desire 
to  appear  here  in,  my  Lord  ?  Your  Lordship  is  aware 
that  my  name  is  William  English  Harrison,  and  I  am 
appearing  as  chainnan  of  the  General  Council  of  the 
Bar,  and  not  in  any  other  capacity,  I  desire  to  state 
shortly  what  the  General  Council  is.  It  consists  of 
48  elected  members,  who  are  elected  by  the  practising 
members  of  the  Bar,  of  whom  six  are  obliged  to  be  of 
under  ten  years'  standing,  in  order  to  bring  in.  amongst 
others,  the  younger  men  who  are  more  acquainted  with 
County  Court  practice.  In  addition  to  those  48  gentle- 
men, of  whom  half  retire  annually,  so  that  half  the 
Council  is  renewed  annually  for  the  purpose  of  being 
in  complete  touch  with  the  practising  members  of  the 
Bar,  there  are  six  additional  members  who  are  co-opted 
on  to  the  Council — gentlemen  who  have  some  particular 
portion  of  the  Bar  more  immediately  in  their  pro- 
fessional cognisance,  or  any  distinguished  parliamentary 
member  whom  it  is  desirable  to  have  as  a  member 
of  the  Ooimcil.  The  Law  Officers  of  the  day  are 
ex-officio  member,?—  that  is  the  Attorney- General  aiid 
the  Solicitor-General,  and  the  ex- Attorney-General  and 
ex-Solicitor-General.  The  present  Solicitor- Geiieral  is 
therefore  an  e.x -officio  member,  and  was  before  that  date 
one  of  the  co-opted  members  and  sei-ved  on  the  body  for 
some  time.  That  being  the  position,  I  think  I  can  now 
tell  your  Lordship  what  the  Council  consider  should  be 
put  before  this  Commission  in  aiiswer  to  the  questions 
which  were,  I  understand,  circulated  amongst  vaxious 
public  bodies  for  the  purpose  of  obtaining  information 
as  to  their  views.  I  will  read  the  report  of  the  Council, 
and  I  might  elaborate  one  or  two  matters  as  I  go  on. 

11,798.  (Chair iiui)i.)  The  questions  indicated  the 
subject-matters  for  consideration  ? — Yes,  my  Lord. 
I  commence  at  paragraph  2  at  the  top  of  page  -  : 
"  The  matters  to  which  the  consideration  <  if  the  Council 
"  has  been  invited  include,  as  will  beobseiwed,  not  only 
"  the  administration  of  the  law  in  divorce  and  matri- 
"  monial  causes,  but  (amongst  others)  questions  as  to 
'■  an  amendment  of  that  lai\',  as  well  as  (piestious 
"  relating  to  the  publication  of  reports  of  divorce  and 
"  matrimonial  causes.  Such  questions  involve  the 
"  consideration  of  variations  and  extensions  oj'  the 
"  grounds  of  divorce,  upon  which  the  Council,  in  \  iew 
"  of  the  differences  of  opinion  existing  upon  the 
"  Council,  is  not  prepai'ed  to  express  any  opinion."  Of 
course  the  council  contains  gentlemen  of  various 
religious  beliefs,  and  their  religious  beliefs  to  some 
extent  influence  their  opinions,  and  there  is  a  variety  of 
opinion  on  the  Council  on  all  these  matters.  ••  There 
•'  is  room  for  much  difflerence  of  opinion  in  applying 
■'  the  law  to  such  issues  as  are  raised  in  matrimonial 
"  causes.  Hitherto  it  has  always  been  considered  that 
"  uniformity  of  decision,  and  dignity  of  procedure  were 
"  essential.  This  end  has,  up  to  the  present  time,  been 
"  attained  l>y  limiting  the  trial  of  such  causes  to  a 
■'  court  specially  constituted  and  experienced." 

1],7!MI.  That  leaves  out  of  consideration  that  the 
Ecclesiastical   Com-ts  sat  all  over  the  country  before 


1857  ? — Yes.    But  we  are  only  dealing  with  the  existing 
Divorce  jurisdiction. 

11.800.  Yes,  I  know,  but  one  must  remember  that 
deprived  the  Ecclesiastical  Courts  of  their  ecclesiastical 
jurisdiction  and  concentrated  it  in  London,  so  that 
that  has  not  always  been  so  considered  ? — No,  my 
Lord,  but  that  is  not  the  present  system.  "  If  any 
•'  alteration  of  the  present  system  is  to  be  adopted, 
■'  the  Council  is  of  opinion  that  it  is  desirable  that  such 
"  issues  should  be  dealt  with  by  a  small,  rather  than  a 
•'  large,  number  of  judges.  4.  The  Council  is  strongly 
"  of  opinion  that  no  proposal  to  confer  jurisdiction  in 
"  divorce  and  matrimonial  causes  on  county  courts 
"  should  be  entertained,  having  regard  to: — (1)  The 
■'  large  number  and  varying  qualifications  of  the 
"  County  Coui-t  Judges.  (2)  The  difficulty  of  depriv- 
"  ing  litigants  in  matrimonial  causes  of  theii' right  to 
"  a  jury,  and  the  character  of  coiuity  coui-t  juries 
"  generally."  On  the  subject  of  juries  we  thought 
that  the  assistance  of  a  jury  composed,  many  of  them, 
of  fathers  of  families  and  gentlemen  of  experience  in 
life,  was  of  very  great  assistance  in  arriving  at  the 
truth  in  such  contested  matters  of  fact  as  came  before 
the  Divorce  Court.  We  thought  that  was  a  very 
valuable  asssistance  rendered  by  gentlemen  of  exper- 
ience in  the  ways  of  the  world  and  that  that  ought  not 
to  be  abandoned. 

11.801.  We  are  told  that  the  county  coint  juries  ai'e 
selected  from  the  same  class  as  the  common  juries  in  the 
High  Court  ? — I  think  nobody  can  fail  to  obseiwe  that 
county  court  juries  are  not  of  the  same  satisfactory 
class  as  those  who  are  in  the  other  courts.  They  are 
supposed  to  be  summoned  from  the  same  panel,  but,  as 
your  Lordship  knows,  the  service  on  different  jurymen 
is  not  very  satisfactorily  accomplished,  and  there  is 
a  good  deal  of  room  for  valuation  of  the  class  of 
men  who  ultimately  arrive  in  the  jui-y  box.  I  do  not 
think  that  anybody  who  has  practised  in  the  county 
courts  as  I  have  (though  not  very  lately)  can  fail  to 
observe  the  mai-ked  difference  between  the  juries  who 
appear  in  the  High  Court  and  those  who  appear  in  the 
county  co\u-ts.  ■■  The  varying  qualifications  of  the 
'•  advocates  entitled  to  practise  in  county  courts." 
That  is  an  allusion  to  the  solicitors  who  practise,  as 
well  as  the  Bar,  Ijecause  the  Council  attribute  great 
importance  to  the  fact  that  by  having  coimsel  practising 
in  these  divorce  matters  the  whole  tone  of  the  case 
would  be  kept  on  a  higher  level  because  the  advo- 
cates for  the  parties  in  many  of  -these  comatry 
districts  do  not  appear  very  often  in  court.  Many 
of  them  are  not  solicitors  of  very  large  practice, 
and,  therefore,  the  Council  attribute  great  weight 
to  the  assistance  of  counsel  in  these  cases.  I  need 
not  labour  this  liefore  your  Lordship,  because,  I 
think,  your  Lordship  has  make  the  obsei-vation  more 
than  once  that  the  presence  of  counsel  in  these 
cases  is  of  the  greatest  assistance  to  the  Court,  not 
only  in  actually  determining  the  questions  that  have 
to  lie  tried,  1nit  in  infonning  the  Court  of  anything 
that  might  lead  them  to  think  there  was  coHusion  or 
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connivance,  or  suppression  of  material  facts.     Counsel 
ai-e  of  great  assistance  in  that  way  to  the  Ooiirt.     Then 
another  matter  which  perhaps  it  is  not  immaterial  to 
observe  is  that  some  of  the  advocates  are  not,  perhaps, 
quite  happy  in  their  modes  of  advocacy.     The  advocate 
in  cross  examination  has,  of  course,  enormous  powers, 
and  imless  those  powers  are  kept  within  due  bounds 
they  ai-e  apt  to  be  abused,  or,  at  any  rate,  not  con- 
ducted in  the  same  style,   or   on   the  high   plane,    as 
counsel  who  are  experienced  in  advocacy  do  condiict 
their  cross-examinations.     Then  another  matter  which 
1  think  is  not  quite  immaterial  is  this — that  the  dis- 
cipline over  the  Baa-  is  a  very  severe  one,  that  is  to  say, 
the  Benchers  of  the  Inns  of  Court,  or  the  Bar  Council, 
have  complete  control  over  the  Bar,  so  that  if  there  is 
any  transgression  in  any  way  from  the  ordinary  rules  and 
etiquette  of  the  profession  the  barrister  is  at  once  checked, 
and,  I  wiU  say,  admonished  by  the  other  members  cf 
the  profession  who  have  had  more  experience,  perhaps, 
than  they  have  had.     That  is  not  unimportant  in  con- 
sidering the  class  of  advocates  it  is  desirable  to  have  in 
these  divorce  cases.     Then  the  fourth  matter  is*  :  "  The 
"  present  congested  condition  of  business  in  many  of 
"  the  county  courts,  the   difficulty  of  obtaining  con- 
"  tinuity  of  trial,  and  the  consequent  expense."     That 
was  put  in  in  consequence  of  the  information  we  had 
from   the   various   members  who   from   time  to   time 
practise  in  the  various  county  courts,  of  the  frequent 
occasions  on  which  they  have  found  the  county  courts 
on  a  pai-ticular  day  blocked  up  with  business  and  they 
have  been  obliged  to  attend  on  a  subsequent  occasion. 
That  might   be   an-anged,   but   at   present   that  is   a 
difficulty.     One  member  of  the  Council  described  how 
he  had  been  three  times  at  a  county  court  in  a  distant 
part  of  the  country.     The  case  could  not  be  continued 
the  next  day  because  the  county  court  judge  had  to  be 
at  another  place,  and  it  was  resxuned  on  a  second  day, 
and  it  was  not  finished,  and  he  had  to  go  back  a  third 
time.     Then :    "  paragraph   5.    Mutatis    mutandis    the 
"  observations  of  Lord  Gorell's  Committee  on  County 
"  Court  Procedure  {see  page  24),  with  regard  to   the 
"  jurisdiction  of  justices  of  the  peace  and  stipendiary 
"  magistrates  ia  grantiug  separation  orders  under  the 
"  Summary  Jurisdiction  (Married  Women)  Act,  of  1895, 
"  apply  with  at  least   equal  force  to  the   exercise   of 
"  divorce  jurisdiction  by  county  court  judges." 

11,802.  Was  that  extended  to  stipendiary  magis- 
ti-ates'?— Tes,  I  was  going  to  read  the  passage  if  I 
might.  It  is  at  page  24  of  the  Chairman's  Committee 
on  Co'imty  Coui-t  Procedure.  What  the  report  says, 
at  page  24,  is  this :  "  Moreover,  courts  of  summary 
"  jurisdiction  held  by  justices  of  the  peace,  or  even 
"  stipendiary  magistrates,  are  not  the  most  satisfactory 
"  tribunal  to  select  for  the  purpose  of  making  orders 
"  which  have  a  lifelong  effect  upon  the  parties  and 
"  their  children.  It  is  a  very  difficult  and  delicate 
"  jurisdiction  to  exercise,  and,  although  the  appeals 
"  have  not  been  numerous,  owing,  no  doubt,  partly,  if 
"  not  mainly,  to  the  poverty  of  the  parties,  yet  they 
"  frequently  disclose  what  it  is  natural  to  expect,  that 
"  courts  whose  main  business  is  with  numerous  small 
"  offences  have  often  not  the  general  attitude  towards 
"  these  cases  which  their  real,  though  possibly  not  their 
"  apparent,  gravity  requires."  You  observe  there  that 
the  "general  attitude"  towards  these  cases  is  alluded 
to  by  the  draughtsman  of  the  report,  and  by  the  com- 
mittee who  signed  this  report,  and  we  think  that  applies 
eauallv  to  courts  where  mere  debts,  and  small  debts, 
are  largely  coUected,  and  which  have  not  had  any 
possible  experience  in  this  class  of  jurisdiction  at  all. 
Therefore  we  thought  those  obsei-vations  would  _  apply 
with  equal  force  and  bearing  to  county  court  judges 
when  the  profession  assumed  that  even  in  the  case  of 
stipendiary  magistrates  they  are  not  perhaps  the  most 
Ltifactoi^  tribunal  you  can  have.  Then  para- 
<^ranh6-  "The  council  thinks  that  the  poorer  classes 
"  should  be  placed  in  a  better  position  to  obtam  rebel 
"  in  matrimonial  causes,  and  to  accomplish  this  object 
"  suggests  that  provision  should  be  made  for  the  tnal 
"  of  matrimonial  causes  on  circuit  by  a  judge  of  the 
"  High  Court,  with  or  without  a  jury."     The  council 
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thinks  that  the  real  difficulty  is  that  the  htigant  has  a 
difficulty  of  accessibility  to  a  tribunal  where  he  can  get 
his  divorce,  and  it  seemed  to  be  rather  a  question  of 
degree.  On  the  one  hand  it  has  been  suggested  that 
every  small  county  court  in  the  country  should  grant 
divorce — to  which  the  council  are  entirely  opposed : 
they  think  there  are  considerable  evils  in  if; — and  they 
think,  by  giving  power  to  the  judge  of  the  High  Court 
on  circuit,  with  or  without  a  jury,  that  very  substantial 
relief  to  many  large  masses  of  the  population  would 
be  afforded. 

11.803.  Is  that  the  judge  of  the  assizes,  or  a  judge, 
as  has  been  suggested,  going  round  from  the  Divorce 
Court  ? — No,  the  judge  on  assize ;  not  a  judge  who  goes 
round  as  has  been  suggested  from  the  Divorce  Court. 

11.804.  Has  the  council  considered  that  the  judge 
of  assize  visits  the  counties  mainly  only  twice  a  year  ? 
— No,  my  Lord,  that  is  not  quite  so.  There  are  three 
circuits.  There  is  a  criminal  circuit  between  October 
and  Christinas,  and  one  between  January  and  Bastei. 
and  another  in  the  summer ;  so  that  there  are  really 
three  assizes.  On  two  of  those  three  only  is  civil 
work  done,  but  I  think  we  should  suggest  that  at  each 
of  the  criminal  assizes  the  judge  on  the  circuit  should 
have  jurisdiction  to  take  divorce  cases.  May  I  say,  as 
your  Lordship  is  aware,  there  are  upwards  of  56  towns 
at  which  assizes  are  held,  and  at  some  of  the  larger 
centres  of  population,  such  as  Liverpool,  Manchester, 
Birmingham  and  Leeds,  and  I  think  now  Bristol,  there 
are  four  circuits.  So  that  euonmously  relieves  matters 
in  populous  places,  because  in  Liverpool  the  population 
is  about  684,000,  Birmingham  is  about  522,000,  which 
is  less,  and  Manchester  about  543,000,  and  you  are 
affording  a  substantial  relief  to  very  large  numbers  of 
the  population. 

11.805.  I  should  like  to  put  these  points  to  you. 
Even  in  the  foui'  circuits  there  would  be  three  months 
between  P — Yes. 

11.806.  And  in  three  cu-cuits  there  would  be  four 
months  ? — Yes. 

11.807.  And  in  some  there  would  be  six  months 
intei-val  ? — Yes,  there  might  be  upwards  of  say  four  to 
possible  five  months,  when  the  suit  was  commenced  just 
before  the  circuit  arrived  there. 

11.808.  Has  the  council  borne  in  mind  that  in  these 
matrimonial  cases,  where  the  people  are  poor  especially, 
it  is  almost  essential  that  the  case  should  be  disposed 
of  at  once  ? — The  council  is  of  opinion  that  there 
should  not  be  too  much  huiTy  in  rushing  to  the 
Divorce  Court  immediately,  that  there  should  be  some 
lomis  poenitentix  .for  the  effecting  of  reconcilement 
between  the  parties,  if  possible,  and  they  think  a  delay 
of  something  like  two  months,  which  would  be  the  usual 
delay,  would  not  be  an  unreasonable  delay. 

11.809.  Take  the  common  case  of  a  labouring  man's 
wife,  where  the  man  has  committed  adultery  and  been 
guilty  of  cruelty,  and  that  is  easity  proved  because  in 
some  cases  they  are  in  the  same  village  or  town.  What 
is  the  suggestion  as  to  what  she  is  to  do  if  she  does  not 
apply  for  a  separation  order,  but  applies  for  divorce 
during  those  four  or  five  months  ? — That  is  true  in 
everything.  There  is  always  some  difficulty  in  the  way 
of  everything,  but  you  must  take  the  thing  as  a  whole. 
The  council  are  all  very  strongly  of  opinion  that  it  is  of 
the  very  greatest  importance  that  divorce  should  also 
be  considered  from  the  point  of  view  of  the  State, 
because,  after  all  the  breaking  up  of  the  family,  and  con- 
siderations with  regard  to  the  children  of  the  man-iage, 
and  all  those  other  matters  which  I  need  not  aUude  to 
because  they  are  present  to  the  mind  of  every  Commis- 
sioner here,  are  matters  that  must  not  be  lost  sight  of, 
and  that  the  desire  for  immediate  and  speedy  justice  is 
only  one  of  the  elements  that  has  to  be  taken  into 
consideration.  In  view  of  aU  the  different  matters  which 
ought  to  be  taken  into  consideration  in  dealing  with 
such  a  difficult  and  complicated  subject,  they  do  not 
think  such  a  delay  as  that  is  an  undue  delay  for  the 
purpose  of  settUng  the  status  of  parties,  and  so  affecting 
the  childi-en. 

11.810.  It  is  suggested  by  some  witnesses  that  in 
many  of  the  counties  it  is  as  difficult  to  get  from  some 
parts  of  them  to  the  county  town  as  it  is  to  get  to 
London  ? — I  think  that  only  applies  in  some  very  few 
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instances.  That  could  easily  be  remedied,  from  my 
point  of  view,  by  altering  tke  position  of  the  assize 
towns.  In  many  of  these  counties  the  assize  has 
been  held  at  a  place  where,  owing  to  the  development 
of  the  railways,  it  has  fallen  out  of  the  main  line  of 
traffic  and  it  is  not  the  most  convenient  town  from  the 
point  of  view  of  accessibihty  ;  but  I  look  upon  that  as  a 
detail  that  ought  to  be  arranged  not  only  with  a  view 
to  divorce  but  with  regard  to  the  criminals  that  have  to 
be  tried,  and  the  common  law  litigants  who  have  their 
ordinary  suits  tried.  That  is  an  objection  which  is 
equally  valid  as  regards  the  existing  litigants  who  have 
to  find  their  way  to  these  towns  now.  I  daresay  an 
improvement  might  be  made  in  that  way,  but  I  do  not 
think  that  applies,  as  far  as  I  can  tell  from  a  limited 
experience  of  having  gone  circuit,  to  many  counties. 

11.811.  Then  there  is  the  point  that  the  expense  of 
the  trial  at  the  assizes  would  be  practically  the  same  as 
in  London  from  the  point  of  view  of  railway  fare  ? — - 
Might  I  deal  with  that  when  1  deal  with  the  question 
of  in  forma  pauperis  ? 

11.812.  Very  well  ? — Then  clause  7,  my  Lord : 
"  7.  Such  causes  might  be  commenced  by  process  in 
"  the  district  registries  and  continued  there ;  and  the 
"  papers  should  then,  before  the  case  is  tried  at  the 
"  assizes,  be  forwarded  by  the  district  registrar  to  the 
"  principal  registry  in  London  for  examination ;  and, 
"  after  being  passed  as  in  order  by  the  registrar,  should 
"  be  returned  by  him  to  the  officials  of  the  circuit; 
"  8.  To  facilitate  fui'ther  the  trial  of  the  matrimonial 
"  causes  of  the  poorer  class  of  suitor,  the  judge  of  the 
"  divorce  division  should,  in  the  opinion  of  the  council, 
"  have  power  at  any  stage  to  tx-ansfer  the  proceedings 
"  from  or  to  London  or  any  district  registry,  and  in 
"  all  cases  to  fix  the  place  and  mode  of  trial ;  the  judge 
"  who  presides  at  the  trial  having  power  to  make  the 
"  necessary  decree  or  decrees ;  to  afford  relief  to  the 
"  poorer  suitor,  the  council  thinks  that  it  is  essential 
"  that  the  practice  in  suits  in  forma  pauperis  existing 
"  in  the  Divorce  CoiHt  should  no  longer  be  continued. 
"  Under  the  existing  system  the  suitor  is  only  relieved 
"  from  the  payment  of  part  of  the  court  fees.  No 
"  counsel  or  solicitor  is  assigned  to  the  stiitor,  and  the 
"  payment  of  fees  to  counsel  and  solicitor  is  as  a  rule 
"  enforced."  Then  your  Lordship  has  a  reference  to 
the  case  in  which  the  whole  matter  was  discussed. 
1  need  not  deal  with  that.  "  The  council  thinks  that  in 
"  suits  in  forma  pauperis  no  court  fees,  or  fees  to 
"  counsel  or  solicitor,  should  be  payable  by  the  pauper 
"  {compare  Rvdes  of  the  Supreme  Court,  Order  16, 
"  Rules  25  to  28)."  Perhaps  I  might  call  attention  to 
those  a  little  more  in  detail,  because  I  think,  in  view  of 
the  questions  which  I  think  Lord  Guthrie  put ;  it  may 
be  material.  Rule  26  in  the  King's  Bench  Division 
provides  that :  "  Where  a  person  is  pennitted  to  sue  or 
"  defend  as  a  pauper,  the  court,  or  the  judge,  may,  if 
"  necessary,  assign  a  solicitor  or  counsel,  or  both,  to 
"  assist  him,  and  the  counsel  or  the  solicitor  so  assigned 
"  shall  not  be  at  liberty  to  refuse  his  assistance  unless 
"  he  satisfies  the  court,  or  the  judge,  that  he  has  some 
"  good  reason  for  refusing."  So  that  the  Bar  is  under 
an  obligation,  if  the  judge  makes  an  order,  to  take  up 
a  cause.  In  practice  it  is  general  to  get  them  to  consent. 
At  the  Bar,  which  is  always  a  generous  profession,  there 
are  usually  a  dozen  men  who  would  take  it  up. 

11.813.  Is  there  any  rule  compelling  a  solicitor  to 
take  it  up  ? — Yes,  "  and  if  necessary  assign  a  solicitor 
"  or  counsel  or  both  to  assist  him,  and  the  counsel  or  the 
"  solicitor  so  assigned  shall  not  beat  liberty  to  refuse." 
Then  one  word  upon  the  way  in  which,  as  a  rule,  it  is 
done.  The  council  are  of  opinion  that  the  existing 
rules  relating  to  in  forma  pauperis  litigation  in  the 
King's  Bench  Division  are  not  satisfactory  rules  at  all, 
and  it  is  for  that  reason  they  do  not  suggest  that  the 
practice  in  the  Divorce  Court  should  be  the  same  as  now 
existing  in  the  King's  Bench  Division,  because  we  do 
not  think  the  existing  practice  is  satisfactory.  As  your 
Lordship  is  aware,  there  is  a  rule  which  says  any  person 
may  be  peimitted  to  sue  or  defend  as  a  pauper  on  proof 
that  he  is  not  worth  2.5Z.,  his  wearing  apparel  and  the 
subject  matter  of  the  cause  only  excepted.  £25  is  a 
limit  which  I  think  unsatisfactory,  and  we  are  not 
prepared  to  recommend  that  the  practice  of  the  divorce 


court  should  be  assimilated  to  the  present  practice  in 
the  King's  Bench  Division,  because  we  think  the  whole 
of  that  practice  requires  readjustment,  and  I  think  the 
council  wouldapprove  of  that  suggestion  by  the  witnesses, 
including  Mr.  Winterbotham,  that  lOOZ.  a  year  would 
be  a  fair  limit  as  drawing  the  line  where  a  man  is  a 
pauper  or  is  not  a  pauper.  At  present  it  has  been 
decided  actually  that  a  police  constable  who  had  70Z.  a 
year  income  which  he  alleged  was  inadequate  to  provide 
the  necessities  of  life  for  himself  and  his  wife,  was  not 
allowed  to  become  a  pauper.  He  was  expected  to 
provide  all  the  ordinary  expenses.  According  to  our 
idea  that  is  not  a  proper  method  of  deahng  with 
pauper  litigants  at  all,  and  the  suggested  iTde  of  putting 
it  at  1001.  a  year  or  150Z.  a  year  does  not  seem  to  the 
council  at  all  unsatisfactory ;  they  would  say  nothing 
about  that.  Of  course  the  160Z.  is  roughly  about  31.  a 
week,  and  you  have  the  provision  in  the  income  tax 
that  exempts  anybody  with  less  than  160Z.  a  year  from 
paying  income  tax  at  all. 

11.814.  How  does  this  in  forma  pauperis  procedure 
you  suggest  meet  the  case  of  the  husband  who  has  to 
provide  for  the  costs  of  the  defendant,  his  wife .' — Well, 
of  course,  that  he  would  not  have  to  provide  at  all.  If 
he  once  has  his  order  to  sue  in  forma  pauperis  he  would 
not  have  to  provide  for  the  costs  of  the  wife.  I  should 
have  thought  she  would  necessarily  be  entitled  to  an 
order  to  defend  in  forma  pauperis  also. 

11.815.  But  that  involves  some  expense  ? — It  does 
involve  some  expense. 

11.816.  Where  is  she  to  get  the  money  from  unless 
the  country  provides  it,  or  he  does  .'' — I  do  not  think  you 
can  ever  provide  for  absolutely  impecunious  people 
unless  you  authorise  some  public  authority  to  provide 
them  with  the  money. 

11.817.  In  the  ordinary  litigation  there  is  no 
necessity  for  providing  for  the  costs  of  the  other  side, 
but  in  all  these  suits  of  husband  against  wife  he  has  to 
do  that  or  she  cannot  fight  at  all  ? — Tes,  exactly ;  and 
even  if  the  wife  brings  a  suit  against  him  he  has  to 
provide  her  costs,  and  if  she  fails  to  establish  her  charges, 
he  still  has  to  pay  the  costs,  which  seems  a  rather  strange 
result,  speaking  personally,  that  the  husband  should  have 
to  suffer  in  that  way.  Now,  may  I  say  a  word  in  reference 
to  actions  in  forma  pauperis.  The  method  of  deahng 
with  in  forma  pauperis  in  trivial  cases  where  the  order 
has  been  made,  is  to  take  out  a  summons  before  a  judge 
of  the  High  Court  to  dismiss  the  action  as  frivolous  and 
vexatious,  so  that  if  a  man  improperly  obtains  an  order 
to  bring  an  action  in  forma  pauperis,  the  other  side  can 
at  once  take  out  a  summons  to  dismiss  his  action  as 
frivolous  and  vexatious  on  the  matters  he  brings  before 
the  judge. 

11.818.  I  know,  but  I  should  like  a  little  more 
assistance  as  to  facing  these  difficulties.  It  is  sug- 
gested if  a  divorce  case  is  started  in  the  country,  the 
defendant  has  no  means  of  taking  out  a  summons 
at  all  without  doing  it  in  London,  and  he  cannot  do  that 
without  getting  a  solicitor  or  doing  it  himself  ? — If  the 
suggestion  is  taken  that  all  the  process  should  be  at 
the  district  registry  and  he  should  do  it  there,  there 
are  a  very  large  number  of  district  registries  at  all 
convenient  towns  in  England  and  Wales.  There  are  a 
vei-y  large  number  of  district  registries,  and  in  all  the 
greater  towns,  such  as  Manchester  and  Binningham, 
and  so  on,  there  ai-e  particular  district  registries  for 
those  towns.  So  that  a  large  number  of  the  popula- 
tion would  have  their  needs  met  in  that  way  at  once 
Then,  No.  10  :  "  In  the  opinion  of  the  council,  the 
"  conferring  of  jurisdiction  in  divorce  and  matiimonial 
"  causes  on  judges  of  assize,  coupled  with  the  sug- 
"  gested  extension  of  the  procedure  in  forma  pauperis 
"  to  such  causes,  would  afford  all  the  i-elief  required." 
Now,  there  is  one  matter  (I  do  not  know  whether  it 
has  been  brought  before  the  Commission)  which  strikes 
the  council,  and  it  is  this,  that  in  county  com-ts  the 
county  court  has  a  jurisdiction  limited  to  its  own 
district.  Where  people  commit  misconduct,  as  a  rule, 
they  would  move  away  from  the  place  where  they  had 
committed  that  misconduct,  and  very  likely,  in  very 
many  cases,  move  out  of  the  district.  That  would,  first 
of  all,  give  rise  to  the  question:  Are  you  going  to 
bring  the   suit  for  divorce  in  the  district  of  the  peti- 
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tioner,  or  are  you  going  to  bring  the  suit  for  divorce 
in  the  district  where  the  respondent  and  the  co-respon- 
dent have  moved  to  P  Ordinarily,  of  course,  you  would 
bring  it  in  the  district  where  the  respondent  and 
co-respondent  had  moved  to. 

11.819,  Why  do  you  say  that?  Why  not  in  the 
place  where  the  parties  were  living  ? — Well,  whichever 
way  you  take  it,  it  does  not  make  much  diif ei-ence,  for 
the  observation  which  I  was  going  to  make,  which  is, 
that  you  must  provide  for  one  of  the  parties  travelling 
from  one  point  to  the  other. 

11.820.  Might  I  suggest  there  is  no  difficulty  about 
that.  One  wants  to  get  cleai-  at  this  point.  In  two- 
thirds  of  the  cases  there  is  no  defence,  and  if  the 
petitioner   started  the  case   in   the  court  where  they 

resided ? — That   does   not   get   rid  of  the   whole 

difficulty,  if  I  may  respectfully  say  so,  for  this  reason. 
It  is  of  the  greatest  importance,  as  your  Lordship 
knows  from  the  decision  in  Fritli  v.  Frith,  that  a 
proper  identification  of  the  parties  should  take  place. 
Now.  directly  you  have  to  identify  the  respondent  and 
the  co-respondent  as  the  parties  mentioned  in  the  pro- 
ceedings issued  in  one  of  the  coui-ts — and  you  are 
assuming  the  respondent  and  the  co-respondent  are  at  a 
distance  away — you  then  have  to  take  the  parties  just 
as  the  engine  driver  in  that  case  went  to  the  place 
where  the  respondent  and  co-respondent  in  that  suit 
were  residing  in  order  to  identify  them.  Therefore 
you  must  have  the  petitioner,  if  he  brings  his  suit  in 
the  district  where  he  is  living,  proceeding  to  the  point 
where  the  respondent  or  co-respondent  are  residing ; 
or  you  must  bring  the  respondent  or  co-respondent 
to  the  place  where  the  petition  is  to  be  heard. 
That  is  where  you  get  the  difficulty  that  one  or  the 
other  must  provide  for  the  travelling  expenses  between 
the  two  points  ;  and,  though  it  is  true,  many  of  them 
may  be  undefended  cases,  and  you  may  bring  your  suit 
in  the  district  where  the  petitioner  resides,  that  does 
not  get  rid  of  the  difficidty  of  ascertaining  whether 
the  party  who  has  been  served  is  the  party  to  the  suit. 
The  practice  of  the  county  court  as  I  understand  it — 
I  shall  be  corrected  by  Judge  Tindal  Atkinson  if  I  am 
wrong — is  this,  that  you  have  to  obtain  leave  from  a 
judge  of  the  county  court  to  Serve  the  summons,  or 
the  petition  as  it  would  be  in  this  case,  upon  the  parties 
charged.  That  is  done  by  remittiag  the  necessary 
process  to  a  bailiff  of  the  adjoining  county  court,  who 
knows  nothing  about  the  parties  at  all,  and  he  proceeds 
to  serve  it  and  returns  the  document,  when  it  is 
properly  served,  to  the  court  out  of  Avhich  it  is  origi- 
nally issued.  Now,  it  is  not  as  if  it  were  served  by  the 
solicitor  in  the  particular  divorce  proceedings,  who  is 
more  or  less  acquainted  with  the  parties,  but  by  an 
officer  of  the  court,  who  knows  nothing  about  the 
parties  at  all. 

11,8'21.  The  same  difficulty  arises  wherever  you  start 
the  sxiit.  Somebody  must  identify  the  respondent  ? — 
Certainly  ;  and  the  point  of  my  observation  is  that  you 
do  not  necessarily  get  by  issuing  process  in  the  county 
court  this  very  cheap  process  that  everybody  seems  to 
think  they  are  going  to  get.  I  do  not  think  any  of  the 
gentlemen  who  have  been  before  this  Commission  have 
in  the  bills  of  costs  which  they  may  or  may  not  have 
more  or  less  put  before  this  Commission,  considered 
the  extra  cost  that  would  be  incurred  by  the  necessary 
process  of  getting  the  identification,  and  that  is  a  very 
material  matter. 

11,822.  All  those  bills  of  costs  must  have  had  the 
necessary  steps  taken? — But  they  have  all  assumed 
that  the  parties  are  living  in  the  same  district — that 
they  are  close  by  in  the  same  town  or  village,  as  the 
case  may  be — and  I  should  think  it  is  very  frequently 
not  an  inaccurate  assumption  that  very  often  they 
would  go  to  a  considerable  distance.  One  knows  from 
one's  knowledge  of  the  working  classes  that  they  are 
constantly  moving  about  aU  over  the  country,  and, 
therefore,  you  get  them  perhaps  going  away  from 
Liverpool  to  Leeds,  or  from  Leeds  to  Great  Grimsby, 
or  from  Great  Grimsby  to  Great  Yarmouth,  and  so  on, 
which  increases  the  difficulties  of  cheapening  the  pro- 
ceedings as  a  whole.  I  think  that  is  an  important 
consideration  for  the  Commission.  I  am  only  here 
to  assist  the  Commission  by  calling  their  attention 


to   facts   that   ought    not   to    be    omitted  from   their 
consideration. 

11.823.  I  only  wanted  to  know  what  the  difficulty 
really  was  in  your  mind  ? — Now  another  difficulty  sug- 
gested was  that  at  the  assizes  it  was  very  probable  they 
would  be  kept  waiting.  That,  of  course,  is  a  mere 
matter  of  arrangement  by  the  judge  of  assize.  He 
would  probably  dispose  of  the  criminal  Ust  first,  and 
he  would  allow  a  day's  interval  to  elapse  between  the 
probable  day  of  the  ending  of  the  criminal  assize  in 
order,  if  one  case  lasted  a  Uttle  longer  than  he  antici- 
pated, that  he  would  not  have  brought  them  there  too 
soon,  and  he  would  appoint  a  particular  day  for  taking 
divorce  cases,  and  he  would  take  them  then  one  after 
the  other  just  as  they  would  be  taken  in  the  county 
court. 

11.824.  Tou  have  sat  as  Commissioner  on  Assize  I 
think  ? — Tes,  three  times,  and  I  do  not  see  any  difficulty 
at  all  in  making  a  sensible  and  businesslike  arrangement 
for  the  disposal  of  the  business  of  the  assizes. 

11.825.  With  regard  to  that  paragraph  in  your  proof 
where  you  refer  to  the  present  condition  of  the  county 
coxTxt  business  ;  can  you  tell  us  from,  your  experience  as 
commissioner  whether,  if  there  was  any  material  addi- 
tion to  the  assize  work  in  that  way,  it  would  be  difficult 
to  deal  with  it  at  the  assizes  ? — At  the  great  centres 
I  think  not — that  is  to  say,  in  such  great  towns  as 
Manchester,  Liverpool,  Leeds,  and  several  other  places. 
Tour  Lordship  is  aware  fresh  arrangements  have  been 
made  quite  within  recent  times  for  the  disposal  of  the 
woi'k  in  those  large  centres. 

11.826.  Tes,  but  take  the  coimtry  towns  ? — Well,  if 
you  go  to  the  small  places ;  the  great  complaint  made 
I  think  by  Mr.  Winterbotham  on  behaM  of  the  Law 
Society  was,  that  there  was  not  sufficient  business  at 
them  to  justify  a  judge  going  there  at  all,  and,  conse- 
quently, I  think  there  is  ample,  time  at  all  these  places 
for  the  judge  on  assize  to  deal  with  all  this  additional 
business.  I  speak  subject  to  coiTection,  but  I  rather 
gather  nobody  thinks  there  will  be  a  very  enormous 
accession  of  business — at  any  rate  after  the  first  year 
when,  what  Sir  Lewis  Dibdin  has  called  "  the  arrears," 
are  worked  off. 

11.827.  I  do  not  know  whether  you  have  been  on 
circuit  in  any  of  the  country  towns  ? — Tes,  the  North 
Wales  Circuit  I  had — which  is  one  of  the  circuits  more 
particularly  attacked. 

11.828.  Is  the  time  allotted  to  each  of  those  towns 
sufficient  ? — Oh,  quite  sufficient.  The  fact  is  the  busi- 
ness on  the  circuit  with  regard  to  the  civil  business 
was  not  very  considerable,  and  the  times  have  aU  been 
cut  down  so  much  in  order  to  meet  that  particular  state 
of  things ;  but  by  lengthening  the  time  at  a  place  like 
Carnarvon  by  one  day  you  have  ample  time  to  do  it. 

11.829.  {The  Solicitor-General.)  Axe  you  speaking  of 
when  you  were  Commissioner  ? — Tes.  I  went  on  that 
circuit,  which  I  daresay  you  are  aware,  Mr.  Solicitor, 
is  one  of  the  circuits  where  these  alterations  are 
suggested.  There  are  one  or  two  towns  which  might 
well  be  grouped  one  with  another  because  they  are  so 
contiguous,  or  the  business  is  so  small. 

11.830.  (Chairman.)  Then  you  were  going  on  to 
No.  11  ? — "  As  to  the  working  of  the  Summary  Juris- 
"  diction  (Married  Women)  Act,  1895,  the  case  of 
"  Dodd  V.  Dodd  (1906)  Probate  189,  and  Harriman  v. 
"  Harriman,  (1909)  Probate  123,  suggest  the  following 
"  amendment  of  the  law  as  desirable."  I  rather  think, 
my  Lord,  these  suggestions  have  already  been  made  to 
some  extent. 

11.831.  One  of  them  has  not,  and  a  very  valuable 
one  ? — Very  weU  :  "  That  orders,  that  the  appUcant  be 
"  no  longer  bound  to  cohabit  with  heir  husband  and 
"  for  maintenance,  should  only  be  made  in  cases  of 
"  cruelty  as  defined  by  that  Act,  or  of  desertion  for 
"  two  years  and  upwards.  (2)  In  other  cases  of  deser- 
"  tiou  an  order  for  maintenance  only  should  be  made," 
Tour  Lordship  appreciates  that. 

11.832.  Tes,  that  might  be  a  means  of  getting  over 
the  difficulties  that  have  been  put  to  us.  One  is  where 
there  is  a  real  necessity  for  the  permanence  of  the 
order  ? — Tes. 

11.833.  The  fii-st  being  cruelty  ;  and  the  other  where 
desertion  had  lasted  so  long  that  it  was  reasonable  to 
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suppose  it  was  intended  to  be  permanent  ? — That  deals 
with  tlie  Act  of  1867,  which  says  you  must  have 
desertion  for  two  years. 

11.834.  Tes,  but  it  is  a  valuable  suggestion  on  some 
of  the  points  we  have  had ? — Now :  "In  other  cases  of 
"  desertion  an  order  for  maintenance  only  should  be 
"  made."  That  gets  out  of  the  difficulty  created  by  those 
two  oases  deciding  that  the  desertion  for  two  years  tinder 
the  Act  of  1857  must  be  complete,  and  if  you  bring  in 
a  clause  prohibiting  cohabitation  you  prevent  the 
women  getting  a  divorce.  "  As  regards  questions  of 
"  amendment  in  the  law  relating  to  Divorce  and  Marti- 
"  monial  Causes,  and  the  procedure  and  practice  therein, 
"  the  council  begs  to  make  the  following  further 
"  suggestions : — (1)  That  the  law  relating  to  foreign 
"  decrees  of  nullity  affecting  English  subjects,  and  the 
"  jurisdiction  of  the  court  in  such  cases,  as  disclosed 
"  by  the  decision  in  Ogden  v.  Ogden  (1908)  P.  46, 
"  requii-es  amendment." 

11.835.  "We  have  had  that  point  put  before  us.  So 
that  if  an  Englishwoman  mames  a  Frenchman  she 
should  not  be  in  the  difficulty  that  that  case  presents  ? 
— Yes.  "  If  a  woman  is  charged  with  adultery  in  any 
"  divorce  procedings,  notice  should  be  given  to  her  of 
"  such  charge,  unless  the  court  should  otherwise 
"  direct."  Then  No.  3  is  important :  "  After  a  decree 
"  for  judicial  separation  the  court  should  have  power 
"  to  vary  a  marriage  settlement,  and  to  secui-e  to  the 
"  wife  permanent  alimony  for  the  term  of  the  wife's 
"  life,  or  for  such  less  term  as  the  court  may  think 
"  fit." 

11.836.  That  is  only  existing  in  divorce  at  present  ? 
— Tes,  and  we  think  it  ought  to  be  extended  to  judicial 
separation.  (4)  "  After  a  decree  for  divorce,  nullity, 
"  or  judicial  separation,  it  shall  be  lawful  for  the 
"  court,  if  it  shall  think  proper,  to  order  the  respon- 
"  dent,  if  he  or  she  is  entitled  to  any  property  either  in 
"  possession  or  reversion,  to  make  such  settlement  as  it 
"  shall  think  reasonable  of  such  property,  or  any  part 
"  thereof,  for  the  benefit  of  the  child  or  children  of  the 
"  marriage." 

11.837.  That  is  extending  powers  that  at  present 
exist  with  limitations  and  qualifications  and  making 
those  powers  greater? — Tes,  and  then  some  small 
suggestions  ax-e  made  as  to  costs.  (6)  "Abolition  of 
"  citation,  substituting  therefor  a  warning  to  appear 
"  on  petition.  (6)  Service  of  plain  copies  instead  of 
"  sealed  copies.     (7)  Reduction  in  court  fees." 

11.838.  (Judge  Tindal  Atlanson.)  I  do  not  know 
how  long  you  have  been  chairman  of  the  council  p — 
Three  years. 

11.839.  And  how  long  a  member  of  the  council  ? — 
I  have  been  on  the  Bar  Committee  and  Bar  Council 

about  20  years.     I  was  vice-chairman  before  for  about 
10  years  when  Sir  Marshall  Warmington  was  chairman. 

11.840.  I  think  the  Bar  Council  have  consistently 
opposed  any  extension  of  jurisdiction  to  the  county 
courts,  have  they  not? — I  should  hardly  like  to  say 
that.  Some  schemes  that  have  up  to  the  present  been 
submitted  have  not  met  with  their  approval. 

11.841.  Those  schemes  which  have  proposed  exten- 
sions ? — There  was  an  extension  suggested  that  did 
not  meet  with  the  approval  of  the  council. 

11.842.  Tou  have  refen-ed  to  some  difficulty  about 
excluding  certain  districts  of  the  county  courts.  Tou 
said  the  judge  could  only  take  the  oases  in  his  particular 
district  and  he  could  not  take  the  same  case  in  another 
district  in  his  ovm  circuit  ? — I  was  refendng  to  the  fact 
that  each  county  court  judge  has  a  district  assigned 
to  him. 

11.843.  Oh,  you  mean  the  whole  circuit  ? — Tes. 

11.844.  But  the  cu-cuit  consists  of  so  many  districts  ? 
— Oh,  I  do  not  mean  it  in  that  sense.  I  meant  one 
of  the  55  districts  into  which  the  whole  country  is 
divided. 

11.845.  Then  I  should  like  to  deal  with  the  objec- 
tion :  "  The  large  number  and  varying  qualifications  of 
the  county  court  judges."  Tou  think  that  is  impor- 
tant ?— Tes. 

11.846.  That  means  that  some  of  the  county  court 
judges  are  better  than  others  ? — That  means  some  of 


the   county  court  judges  have  not  obtained  the  con- 
fidence of  the  public  as  some  others  have. 

11,847.  Does  not  that  apply  to  all  the  judges  ?— 
Not  to  the  same  extent.  There  are  only  16,  I  think  it 
is.  High  Court  judges.  There  are  55  or  56  of  the 
county  court  judges  as  opposed  to  16  of  the  Hia-h 
Court.  ^ 

■  11,848.  Assuming  that  is  so,  the  reform  is  not  for 
to-day  or  to-morrow,  or  next  week,  and  that  is  an 
objection  that  might  ultimately  be  removed  ? — "Well,  it 
is  capable  of  removal. 

11.849.  Now  the  difficulty  of  depriving  litigants  in 
matrimonial  causes  of  their  right  to  a  jury,  and  the 
chai-acter  of  county  court  juries.  Well,  it  surprises  me 
that  the  character  of  county  court  juries  is  said  to  be 
diflei-ent  from  that  of  the  juries  in  the  High  Court. 
Perhaps  you  would  accept  my  experience  if  I  tell  you 
that  my  experience  is  that  I  have  most  excellent  juries 
in  the  county  coui-t.  Tou  are  not  prepared  to  accept 
that  ? — I  would  not  contradict  that  for  a  moment. 

11.850.  And  I  have  had  some  experience  of  High 
Couit  juries  in  my  practice  at  the  Bar  ? — Tes. 

11.851.  And  one  can  draw  a  reasonable  comparison 
between  the  two  ? — Of  course  the  juries  vary  in  different 
parts  of  the  country.  Tou  cannot  draw  any  general 
conclflaion.  That  is  the  mistake  many  people  make. 
Tou  cannot  draw  too  general  a  conclusion  from  the 
particular  experience  you  have  had.  Tou  may  find  in 
one  county  court  a  very  good  jury  and  then  go  a  little 
way  off  and  find  a  very  inferior  one.  It  is  because  of 
the  variations  in  the  way  that  these  matters  are  dealt 
with  and  looked  at  that  the  Bar  Council  thinks  they 
should  be  excluded  as  far  as  possible.  Human  affairs 
cannot  exclude  every  difficulty,  and  even  in  the  High 
Court  one  knows  jurie?  vary,  speaking  generally,  and 
the  council  is  composed  of  a  considerable  number  of 
gentlemen  who  practise  largely  in  the  county  courts ; 
as  there  was  a  practically  unanimous  view  that  the 
variation  of  juries  in  the  county  court  would  constitute 
a  substantial  matter  that  might  lead  to  diffictdties  in 
these  cases.  If  you  were  to  go  down  to,  say,  "White- 
chapel,  or  some  of  these  coimty  courts,  you  would  find 
juries  who  really  hardly  understand  English. 

11.852.  Is  that  so  now  ?  Do  you  find  any  gentle- 
man who  refers  to  the  cormtry  juries  as  not  being  equal 
to  the  other  ? — Tes,  if  you  call  a  country  jury  Lincoln- 
shire, for  instance. 

11.853.  Or  Hertford  ?  —  I  have  no  experience  of 
Hertfordshire.  I  have  never  been  before  a  Hertford- 
shire county  court  jury.  I  have  been  in  Kent  and  other 
places  before  I  took  Silk. 

_  11,854.  I  will  leave  that  question  there.  Now  you 
think  the  want  of  uniformity  in  treatment  would  be  a 
reason  why  the  county  courts  should  not  have  jmis- 
diction  ? — I  do  not  know  whether  I  can  convey  it  in 
this  way  ;  different  minds  look  upon  the  same  facts  in 
connection  with  these  matters  that  come  before  the 
Divorce  Court  sometimes  from  rather  different  pciints 
of  view.  The  fewer  points  of  view  you  get  with  regard 
to  those  particular  matters  the  better,  rather  than 
having  many;  and  therefore  if  you  only  have  16  or  16 
High  Com-t  judges  administering  the  law  you  are  more 
likely  to  get  uniformity  of  decision,  wMch  we  venture 
to  think  is  most  material,  than  you  are  to  get  it  from 
65  different  judges. 

11,855.  How  would  there  be  any  difference  of 
uniformity  as  between  15  or  55.  The  only  difference 
that  would  arise  between  one  judge  and  another  is  the 
dra-iving  of  inferences  from  facts,  is  it  not?— Not 
altogether. 

11,866.  "Would  that  be  one  ? — They  take  different 
views  of — well,  take  such  a  thing  as  cruelty.  One 
judge  looks  upon  a  particiilar  thing  as  not  being 
particularly  cruel,  whereas  another  judge  would  say  it 
was  horribly  cruel. 

11.857.  That  would  apply  equally  to  the  High  Court 
judges  ? — I  do  not  think  so  because  there  would  be  a 
reduced  number,  and  that  is  why  you  have  always  had 
two  judges  to  the  Divorce  Division  so  as  to  have  as 
much  as  possible  uniformity  of  decision. 

11.858.  Then  on  questions  of  fact  you  think  the 
parties  are  entitled  to  a  juiy,  and  if  you  have  jurymen 
in  the  High  Court  you  would  have  lack  of  unifonnity 
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of  treatment  ? — ^Well,  I  think  the  answer  is  this.  Take 
a  High  Court  jury  of  12  ;  you  would  have  the  con- 
sensus of  opinion  of  the  12.  You  do  not  get  an 
individual  opinion  of  one,  but  you  get  it  corrected  and 
compared  with  and  checked  by  the  opinion  of  the 
other  11 ;  and  I  should  think  you  would  get  a  more 
valuable  opinion  from  the  united  body  of  the  12  than 
you  would  from  one. 

11.859.  Ton  could  con-ect  that  by  making  the  jury 
12  in  the  county  court? — Tou  could  correct  it,  of 
coui-se.  Tou  could  correct  it  by  having  a  better  class 
of  juiyman,  or,  as  you  say,  by  having  12. 

11.860.  "VYell,  I  differ  from  you  tipon  the  point 
about  the  jurymen.  Now  the  question  of  assizes. 
Tou  diUer  from  Mr.  Justice  Deane,  and  Mr.  Barnard 
and  Ml-.  Priestley,  who  consider  the  assizes  out  of  the 
question  ? — Very  likely.  1  could  not  say  that  I  know 
quite  -^i.'hat  Mr.  Barnard,  or  Mr.  Priestley,  or  Mr.  Justice 
Deane  said. 

11.861.  Tou  know  the  minimum  cost  of  an  ixn- 
defended  action  in  London  is  from  40L  to  45Z.  ? — I  do 
not  know  that.  I  have  heard  it,  but  I  have  no  knowledge 
of  it.  I  do  not  pi-actise  myself  in  the  Divorce  Court, 
and  much  less  do  I  know  anything  about  the  bills  of 
costs,  so  that  my  opinion  is  not  of  the  least  value 
upon  that. 

11.862.  That  is  what  the  Taxing  Master  of  the 
Divorce  Court  puts  it  down  as,  and  therefore  you  would 
probably  accept  his  opinion? — I  have  no  means  of 
dealing  with  it.     I  do  not  say  anything  against  that. 

11.863.  If  you  are  bringing  witnesses  a  considerable 
distance  to  the  assize  town  how  are  the  poor  people 
to  afford  a  sum  of  money  like  40Z.  or  45Z.  Take  for 
instance  parties  coming  from  the  extreme  north  of 
Torkshire  to  either  Tork  or  Leeds  ;  how  do  you  propose 
they  should  do  it  ? — I  do  not  propose  they  should  do  it 
at  all.  All  I  say  is  even  if  you  have  the  county  court 
they  have  to  get  some  distance.  For  instance,  if  you 
take  such  a  district  as  Hertford,  many  persons  coming 
to  the  county  court  come  from  a  distance  of  some  miles. 
Many  of  them  travel  from  Hatfield,  say,  by  train  to 
Hertford,  and  they  have  to  pay  their  fare  there. 

11.864.  Hatfield  does  not  happen  to  be  in  the 
Hertford  district  ? — Well,  take  another  town. 

11.865.  But  if  a  witness  has  7  miles,  that  is  different 
to  travelling  from  the  north  of  Torkshire  to  Leeds  or 
Tork  ? — Tes,  but  you  cannot,  I  think,  provide  for  every 
possible  combination  of  circumstances  to  exclude  every 
possible  difficulty.  Tou  may  find  in  some  small  cases 
that  even  going  to  the  assize  towns  hits  some  litigants 
more  severely  perhaps  than  others.  But  we  ventiure 
to  suggest  that  providing  for  such  masses  of  population 
as  you  do  by  the  assize  towns  you  provide  what  is 
substantially  a  very  large  measure  of  relief  for  every- 
body. 

11,866-.  Does  it  not  strike  you  that  the  facilities  for 
the  poor  are  much  greater  when  you  have  county  courts 
— ^namely,  567  county  courts  spread  over  the  country — 
than  if  you  have  only  50  or  52  assize  courts  ? — 66. 

ll,866o.  Does  it  not  strike  you  as  givitig  greater 
facilities  for  poor  people  ?— I  quite  agree  it  gives  greater 
facilities,  but  as  I  said  before  I  do  not  think  that  is  the 
sole  consideration.  There  are  other  considerations. 
When  they  get  to  the  court  they  should  have  their  case 
conducted  by  counsel,  and  there  are  other  considera- 
tions of  the  State  that  come  in  which  ought  not  to  be 
excluded  by  merely  considering  whether  you  are  going 
to  give  them  500  or  50  coui-ts. 

11,867.  But  assuming  they  cannot  get  there,  why 
do  you  propose  to  shut  the  doors  of  the  county  courts 
to  these  poor  people  ?— I  should  say  then  it  is  impossible 
to  provide  relief  for  everybody  because  if  you  get  a 
person  10  or  20  miles  from  the  county  court  you  may 
say  he  cannot  get  relief  because  he  has  not  even  a  half- 
penny to  get  there.  As  some  of  the  magistrates  said, 
these  women  have  not  got  2s.  to  pay  the  costs  of  the 
summons.  Well,  in  such  a  case  a  woman  could  not  get 
10  or  20  miles  to  the  county  court  if  you  take  a 
scattered  population  like  you  might  find  in  parts  of 
Torkshire. 

11  868.  But  taking  the  fact  that  poor  people  cannot 
get  to' the  assize  town  and  that  they  cannot  get  to  these 
towns  to  which  it  is  proposed  a  divorce  judge  should  go 
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down,  then  they  are  deprived  of  any  remedy.  Why  do 
yoii  shut  the  county  courts  to  them  ? — For  the  reason 
I  have  alrea,dy  given. 

11.869.  Is  not  that  a  reason  that  we  should  shut  the 
county  courts  altogether.  Why  should  not  you  say 
coiuity  courts  should  never  have  been  started  at  all  and 
that  every  suitor  should  be  driven  either  to  the  London 
courts  for  relief  or  to  the  assize  court  ? — I  do  not  see 
that  at  all.  May  I  point  out  the  distinction  between 
the  two  cases  is  that  in  a  case  of  debt,  or  a  civil  cause 
of  action,  the  State  has  no  particular  interest  in  it ;  the 
plaintiff  has  ii,n  interest  in  getting  the  debt  and  the 
defendant  in  defending  it;  but  in  divorce  oases  the 
State  has  a  particular  interest  in  that  particular  litiga- 
tion, and  it  is  for  the  purpose  of  affording,  from  our 
point  of  view,  proper  protection  to  the  interests  of  the 
State.  Tou  cannot  put  a  litigation  for  a  small  civil 
debt  on  the  same  footing  as  the  law  as  to  divorce  court 
proceedings. 

11.870.  I  do  not  know  that  I  made  myself  quite 
plain.  I  am  assuming  that  the  only  remedy  to  the 
poor  suitor  in  the  case  of  divorce  is  the  county  court. 
Tou  say  he  should  not  have  the  remedy  because  owing 
to  the  interest  the  State  has  in  the  matter  it  should  go 
to  the  assizes,  although  it  is  impossible  for  him  to  get 
there  ? — It  is  eqiiaUy  impossible  for  the  poor  woman  to- 
provide  2s.  for  her  separation  order,  and  you  say  there, 
who  is  to  provide  the  2s.  There  are  always  those  ex- 
treme hard  cases,  and  it  is  those  extreme  hard  cases, 
that  vei*y  often  make  very  bad  law. 

11.871.  Now  it  is  proposed,  I  think,  to  reduce  the 
number  of  circuit  towns? — All  kinds  of  propositions 
have  been  made.  I  do  not  thiiik  at  present  there  is 
any  existing  proposal  to  reduce  them.  It  cannot  be 
done  without  an  Act  of  Parliament.  At  present  the 
criminal  jurisdiction  of  the  judges  of  assize  compels 
the  judges  to  go  to  each  assize  town  to  take  criminals. 
The  only  way  that  has  been  altered  is  under  the  Winter- 
Assizes  Act  where  you  can  have  power  by  Order  iu 
Council — which  has  been  exercised — to  consolidate  a 
few  of  the  assizes,  and  in  the  winter  assizes  in  a  few 
cases  you  reduce  a  number  of  towns  in  a  few  of  the 
circuits.  The  Welsh  circuit  is  one.  The  necessity  of 
going  to  Anglesey  and  Carnarvon  is  obviated.  Anglesey 
is  quite  close,  of  course,  to  Carnarvon,  and  you  only 
have  one  judge  at.  Carnarvon  and  he  takes  the 
criminals  of  Anglesey  and  Carnaiwon  at  Carnarvon. 

11.872.  I  gather  with  regard  to  the  assize  towns 
they  would  practically  aUhave  to  go  in  forma  pauperis  ? 
— That  is  a  speculation.  I  think  there  is  great  diffi- 
culty in  speculating  as  to  the  class  of  population  who- 
will  avail  themselves  of  the  additional  facilities.  It  is  a 
mere  guess  I  think.  We  think,  rightly  or  wrongly,  as  far 
as  one  could  tell,  that  in  providing  a  proper  in  forma 
pauperis  procedure  the  needs  of  all  the  poorer  classes 
would  be  met  who  at  present  have  not  the  facilities 
which  we  think,  in  paragraph  6,  they  ought  to  be  in  a 
better  position  to  obtain. 

11.873.  Do  you  mean  practically  they  would  be  all 
in  forma  pauperis  ? — I  do  not  know  about  that.  Take 
such  people  as  foremen  of  joinery  works  who  get  their 
41.  a  week  ;  and  clerks  who  get  their  200Z.  a  year  in  a 
town  like  Bristol  or  a  town  like  Exeter.  They  woxild 
all  get  very  substantial  relief,  and  in  places  like 
Manchester  and  Livei-pool  similar  classes  would  have 
every  reasonable  facility  given  them. 

11.874.  Then  you  suggest  the  proceedings  should 
be  commenced  in  the  district  registry  in  the  county 
court  circuit. 

(Chairman.)  No,  va.  the  High  Court  District 
Registry. 

(The  Witness.)  Tes. 

11,874a.  (Judge  Tindal  Atkinson.)  Well,  how  many 
are  there  in  the  kingdom  ? — 87. 

11.875.  Probate  registries? — No.  There  is  the 
district  registry  now  which  does  all  the  ordinary  work 
of  the  old  central  work  of  the  High  Court ;  they  issue 
writs  and  so  on 

11.876.  He  is  the  county  coui-t  registrar  ? — No,  he 
is  the  district  registrar  of  the  High  Court. 

11.877.  But  he  is  the  county  court  registrar  too  ? — 
He  may  be  both,  I  do  not  know. 
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11.878.  Except  in  one  instance,  lie  is  H — I  do  not 
think  so  in  Manchester  and  Liverpool,  and  so  on. 

11.879.  Ton  say  there  ai-e  87  district  registries  in 
the  kingdom  ? — Tes. 

11.880.  Well,  I  have  one  in  my  circuit  ? — Tes. 
Yon  see  you  are  very  close  to  London  on  your  circuit. 
I  will  take  my  own  circuit  which  you  are  familiar  with, 
also  in  your  recollection.  Kent  has  a  district  registry 
at  Maidstone  vrith  33,000  inhabitants  ;  Rochester  with 
30,000  inhabitants,  very  close  to  Chatham,  which  has 
a  very  large  population;  it  has  one  at  Dover  and 
another  one  at  Ramsgate.  There  are  four  district 
registries  in  a  county  like  Kent.  Then  to  take  Devon- 
shire as  an  example,  you  find  a  district  registry  at 
Totnes,  and  the  number  of  inhabitants  there  is  only 
4,000  ;  another  one  at  Exeter  vsdth  47,000  ;  another  one  at 
Barnstaple,  a  place  inhabited  by  14,000  people  ;  and  they 
have  one  at  East  Stonehouse  which  takes  in  Devonport 
and  Plymouth,  and  Devonport  and  Plymouth  have  a 
population  of  176,000  alone.  I  cannot  find  out  what 
the  added  population  of  East  Stonehouse  would  be ; 
but  that  makes  four  places  in  a  county  like  Devonshire 
distributed  at  convenient  places  for  everybody  to  get 
at. 

11.881.  {Chairman.)  Each  of  those  district  regis- 
trars is  the  county  court  registrar  too  ? — Veiy  likely 
he  is,  which  is  an  additional  advantage. 

11.882.  (Judge  Tindal  Atkinson.)  The  parties  must 
there  commence  their  proceedings  Y — Tes. 

11.883.  They  have  a  county  court  registrar  almost 
within  five  or  six  miles  yoa  see  ? — Well,  I  doubt  if  that 
is  quite  accurate  Even  a  Post  Office  is  not  sometimes 
as  close  as  that. 

11.884.  Then  with  j  egard  to  the  parties  going  to 
different  districts.  That  is,  of  course,  a  diflSculty 
which  occurs  in  every  county  court  procgeding.  The 
Tparties  may  not  be  in  the  same  district  ? — Very  likely. 
'The  difficulty  is  njt  the  less  becau.-e  it  exists  in  other 
-cases. 

11.885.  But  it  seems  to  me  if  it  exists  it  may  be  an 
■element.  In  most  of  these  cases  the  people  would  be 
resident  within  the  same  district,  and  it  sometimes 
happens  the  defendant  is  resident  within  the  disti-ict  or 
leaves  the  district,  bat  those  are  difficulties  that  always 
occur  .P — No.  But,  I  think,  the  motive  for  moving 
about  in  cases  of  misconduct  is  larger  than  in  merely 
owing  debts. 

11.886.  How  would  those  parties  be  better  off  at 
the  assizes  ? — I  do  not  think  they  would  be.  I  think 
they  would  be  no  worse  oJf . 

11.887.  [Sir  Lewis  Dibdin.)  1  have  only  one  or  two 
questions  to  ask  you.  Ton  told  us  how  the  Bar 
Council  was  constituted.  Did  you  have  a  special 
committee  to  draw  up  this  report  P — Tes. 

11.888.  Were  there  many  sittings  ? — We  have  had 
a  good  many  sittings — I  think  6  to  10.  We  had  a 
considerable  number  of  meetings,  and  we  had  upwards 
of  three  meetings  of  the  council  in  which  this  report 
was  debated. 

11.889.  And  were  those  well  attended.  Was  there 
a  large  proportion  of  your  48  there  ? — Tes,  I  could 
give  the  exact  number. 

{Mr.  IHisijley.)  About  40  present. 
{The  Wiliiess.)  40  out  of  the  48, 

11.890.  {Sir  Lein's  Dibdin.)  lou  said  you  have  a 
certain  proportion  of  quite  jimior  members  of  the  Bar 
on  the  Bar  Council  ? — Tes. 

11.891.  And  the  whole  council  are  practising 
barristers? — Tes, 

11.892.  And  there  are  a  considerable  number  of 
men  on  the  council  who  are  actually  practising  in 
county  courts  P — There  are  several  who  are  actually 
practising  in  cotmty  courts  a  good  deal,  I  think 
a  number  of  members  of  the  committee  spoke  to 
o-entlemen  who  also  practise  in  county  courts,  but  v^ho 
are  not  members  of  the  council. 

11.893.  In  reference  to  the  statement  in  the  report 
that  up  to  the  present  time  the  trial  of  divorce  cases 
has  been  limited  to  London,  which,  of  course,  only 
strictly  applies  to  the  last  50  odd  years  that  the  present 
system  has  prevailed,  your  attention  was  called  to  the 
ecclesiastical    courts.      Ai-e    you    aware    at  all   what 


number  of  separations  there  were  per  annum  in  the 
ecclesiastical  courts  before  the  Divorce  Act  ? — No. 

11.894.  There  was  a  return  ordered  of  those  cases, 

1  think,  in  preparation  for  the  Divorce  Bill  of  1857  ? I 

am  not  aware  of  that. 

11.895.  For  the  sake  of  getting  it  on  the  note,  I 
observe  in  Mr,  Shepherd's  evidence  befor  j  the  Divo-^'R^ 
Commission  of  1851  (he  was  registrar  of  the  Consis- 
tory Court  in  London),  he  says  the  average  for  the  last 
five  or  si^  years  befoie  that  date  in  Lond:,n,  which  I 
think  you  would  :gree  would  be  by  iar  the  largest  of 
the  Consistory  Courts,  was  12  or  15  cases  a  year.  So 
you  notice  the  total  number  was  not  ybtj  large  before 
the  Divorce  Act  was  passed  ? — I  am  afraid  1  Imve  no 
kn  wledge  of  that  at  all.  I  have  never  pnctised  in 
the  Divorce  Court,  and  therefore  I  am  rather  at  a 
(disadvantage, 

{Chairman.)  The  only  reason  I  ventured  to  intei-pose 
was  tlie  use  of  the  word  "  always  "  when  each  bishop 
had  his  jurisdiction, 

{Sir  Lewis  JJibdiii.)  I  quite  agree,  but  I  thought 
it  might  be  as  well  to  have  it  on  the  note, 

11.896.  It  was  put  to  you  that  if  your  proposal  and 
the  proposal  of  the  Bar  Council  with  i  egard  to  the 
assizes  were  adopted,  it  would  mean  a  certaint  number 
of  months'  delay — or  might  mean  a  certain  number  of 
months'  delay — before  the  case  actually  came  to  trial. 
In  your  opinion,  would  the  difficulty  of  the  uiterval  be 
met  by  the  present  system  of  separation  orders? — 
Well,  speaking  personally  for  myself— of  course  I  have 
no  authority  to  answer  any  such  questicn  on  behalf  of 
the  council — that  is  a  matter  which  I  really  prefer  not 
to  express  an  opinion  upon,  because  I  think  an  ( pinion 
com  ng  from  a  gentleman  like  myself,  wJ:o  has  no  real 
experience  in  these  things,  would  not  be  of  any  particular 
value  to  anybody 

11.897.  What  I  mean  is  a  case  of  urgent  cruelfcv 
where  it  was  necessary  for  the  vdfe  to  get  protection, 
and  would  not  bear  waiiing  for  four  or  five  months 
until  a  divorce  case  came  on  ;  is  not  1hat  exactly  the 
case  which  the  Married  Women  Act  of  1895  was  passed 
to  meet  ? — Certainly.  If  it  may  be  taken  as  my  own 
answer  and  not  as  from  the  council,  that  would  come 
within  the  very  suggestion  we  are  making  here. 

11.898.  Then,  1  take  it  on  the  general  position  your 
view  is,  or  the  view  oi  the  Bar  Council  is,  that  while 
facilities  ior  divorce  should  be  increased  in  the  sense  of 
the  djfficulties  of  expense  being  removed,  it  is  necessary 
from  the  point  of  view  of  the  State  that  the  matter  of 
divoice  should  be  still  dealt  with  by  a  special  tribunal 
and  a  tribunal  of  high  standing  ? — We  think  the  plane 
on  which  the  whole  of  tl.e  divorce  litigation  ought  to 
take  place  should  be  of  the  highest  kind  possible,  and 
that  the  mere  poverty  (;f  the  p^.rties  to  a  divorce  pro- 
ceeding ought  not  to  debar  them  from  hai-ing  a  tribunal 
of  the  highest  kind  that  they  can  get  for  the  reasons  of 
State  that  I  have  alreiidy  indicated. 

11.899.  And  for  that  purpose  you  would  reduce  the 
fees  ?— We  should  reform  the  whole  procedure,  for  the 
purpose  of  fairly  and  reasonably  mettiiig  the  require- 
ments of  the  population  who  are  requiring  accessibility 
to  the  court. 

11.900.  And  you  would  enlarge  the  in  forma 
pav]:eri.'i  jurisdiction  ? — Tes. 

1 1.901.  Remodel  it  ?— Certainly. 

]  1,902.  When  you  had  done  th.  t,  you  would  regard 
it  as  important  that  these  cases  should  come  before  a 
court  constiUited  on  a  high  plane  .P — Yes. 

11,903.  Is  it  your  opinion  1  hat  there  would  be  some 
Stale  objection  on  the  ground  of  lairress  if  pei sons' 
divorce  cases  were  dealt  with  by  an  iijferior  coui-t 
simply  because  they  were  poorer-  than  those  who  were 
able  to  come  to  the  London  court  ? — I  do  not  think 
really  I  have  sufficient  knowledge  to  be  able  to  answer 
that  question  with  any  degree  of  certainty.  Of  course, 
one  knovs,  amongst  the  poorer  classes  (having  been 
commissioner  myself,  I  may  say  so)  even  the  poorest 
prisoners_  resent  being  tried  by  a  judge  they  call  a 
"black  judge,"  as  compared  with  a  "red  judge." 
They  do  not  like  having  a  judge  who  is  not  robed  in  a 
proper  way.  They  think  they  are  being  improperly 
treated.     It  is  the  same  in  civil  matters.     If  the  judge 
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has  a  black  robe,  the  prisoner  looks  disappointed  to 
begin  with. 

11.904.  {Lord  Guthrie.)  If  the  local  administration 
be  limited  to  the  poor,  the  Bar  has  no  substantial 
financial  interest  in  this  matter  at  all  F — Oh,  certainly 
not.  I  think  the  Bar  of  England  ai-e  the  most  generous 
people,  and  they  really  frequently  place  their  services  at 
the  disposal  of  litigants  without  taking  any  fee  for  it. 

11.905.  But  if  it  had  been  proposed  to  allow  local 
administration  to  apply  to  persons  of  all  means,  then 
the  Bar  would  have  had  a  svibstantial  reason  to  limit 
the  right  of  audience ;  but  if  it  is  proposed  it  should 
apply  to  the  poor,  the  Bar  has  none  ? — I  do  not  think 
we  have  allowed  the  financial  considex-aticjns  to  enter 
into  our  consideration. 

11.906.  And  you  cannot  care,  because  there  is  no 
financial  consideration  ? — Nti,  that  may  be  so. 

11.907.  Ton  have  had  in  view  that  the  proposal  is 
only  to  provide  local  administration  for  persons  under 
certain  incomes  ? — Oh,  we  have  had  that  in  mind. 

11.908.  I  supjiose  tliei-e  is  no  doubt  that  the  antici- 
pation in  the  IS.JT  Act,  which  imdoubtedly  was 
entertained  that  the  remedy  should  be  equally  avail- 
able for  the  poor  as  well  as  the  rich,  has  not  been 
realised  ? — I  think  that  is  so.  That  is  the  foundation 
of  paragiuph  G. 

11.909.  Ton  do  not  think  that  could  be  got  over  by 
the  use  of  national  funds  to  pay  the  expenses  of  poor 
litigants  being  brought  to  London? — I  really  do  not 
know.  I  think  one  looked  upon  that  rather  as  being 
an  impracticable  measui'e — substantially  impractio;,  ble. 
The  Treasury,  as  you  are  aware,  is  very  difficult  t^iget 
anything  out  of,  and  we  have  never  regarded  that\,  s  a 
practicable  proposal. 

11.910.  It  is  common  ground  that  there  must  be 
local  administration  of  some  sort  ? — Some  sort  of  local 
administration  for  the  poorer  classes. 

11.911.  Then  would  you  state  your  view  as  between 
the  assizes  and  the  divorce  judge  in  London  going  cir- 
cuit ? — With  regard  to  the  divorce  judge  going  circuit, 
the  difficulties  that  occurred  to  us  substantially  were 
these :  You  would  have,  to  begin  with,  to  get  an  acces- 
sion of  strength  to  the  Divorce  Division.  It  is  exceed- 
ingly difficult  to  guess  what  amount  of  work  the  judges 
going  round  the  country  would  have  to  perform.  You 
cannot  send  a  judge  of  the  High  Court  round  except 
with,  shall  I  say,  a  certain  amount  of  state  and  expense, 
and  to  send  in  addition  to  the  judges  of  assize  another 
judge  altogether  from  the  Divorce  Court  Division  roam- 
ing about  at  different  intervals  thi-ough  these  different 
counties  would,  to  begin  with,  put  on  the  sheriffs  of  the 
counties  considerable  expense,  as  well  as  on  the  counties 
themselves.  They  have  to  provide  the  jiidges  lodgings, 
and  the  sheriffs  have  to  provide  caniages  for  the  judge, 
all  of  which  would  entail  a  substantial  expense  through- 
out the  country.  Then  the  judge  has  to  go  with  his 
servants  and  marshal!  and  so  on,  which  is  provided  for 
at  a  rate  of  payment  per  day  at  a  considerable  charge 
on  the  Treasury ;  and  you  would  have  to  get  the 
Treasui-y  to  consent  to  an  increase  of  expense  with 
regard  to  that.  We  thought,  to  begin  with,_  we 
should  never  get  the  Treasury  to  allow  the  additional 
expense  of  sending  an  additional  judge.  Next,  you 
would  have  an  outciy  from  the  different  counties 
saying  this  is  imposing  another  additional  charge ;  and 
on  the  whole,  balancing  the  one  against  the  other,  we 
came  to  the  conclusion  that  the  judges  of  assize  were  a 
fit  and  proper  tribunal.  It  is  rot  to  be  forgotten  that 
from  time  to  time  judges  of  the  King's  Bench  Division 
when  any  judge  of  the  Divorce  Division  is  ill  have  eat  in 
the  Divorce  Coui-t,  and  therefore  there  are  judges  in 
the  King's  Bench  who  have  had  experience  of  the 
divorce  proceedings,  and  it  does  not  come  entirely  new 
to  them. 

11.912.  Then  with  regard  to  the  method,  do  I 
understand  the  council  are  of  opinion  that  if  there  is 
to  be  local  administration  there  ought  to  be  provision 
for  poor  people  having  professional  assistance  .P — 
Certainly. 

11.913.  And  do  you  think  that  professional  assist- 
ance, if  possible,  in  such  important  questions  both  as  to 
the  status  of  the  parties  and  the  interests  of  the  children 
who  are  not  directly  represented,  should  include  both 


counsel  and  solicitors  ? — Certainly.  "We  think  counsel 
are  very  essential.  My  Lord  has  ah'eady  pointed  it  oiu, 
in  his  report. 

11.914.  If  there  is  to  be  professional  assistance,  that, 
I  suppose,  would  not  be  limited  to  London  banisters 
and  solicitors.  There  would  require  to  be  some  facilities 
for  people  having  professional  assistance  in  the  different 
places  V — Well,  there  is  a  large  Bar  which  goes  round 
with  these  judges,  and  they  are  on  the  spot. 

11.915.  Then  as  far  as  solicitors  are  concerned  it 
would  not  of  coiu-se  be  by  appointment  of  certain 
London  solicitors  ? — No. 

ll.yltl.  The  law  societies  throughout  the  country 
would  require  to  appoint  annually  persons  to  act  for  the 
poor  P — You  could  have  a  rota  very  easily.  The  district 
registrar  would  know  who  the  solicitors  in  the  locality 
are  and  could  suggest  anybody. 

11.917.  So  that  the  poor  person  would  have  some- 
body in  the  neighbourhood  to  whom  they  could  first 
apply  instead  of  having  to  communicate  with  London, 
as  at  present  ? — Certainly,  they  need  not  come  to 
London  at  all.  Under  our  idea  they  would  have  com- 
plete local  facilities  for  local  administration  up  to  the 
time  of  the  trial. 

11.918.  Would  such  a  system  involve  in  fairness 
that  there  should  be  some  kind  of  tribunal  which  could 
report  before  the  persons  were  admitted  to  the  benefit 
of  this  system,  that  the  case  was  p^-imd  facie  a  proper 
one  to  bring  ? — That  is  introducing  more  or  less  the 
Scotch  system. 

11.919.  I  mean  that  ? — May  I  say  this  about  that. 
It  is  very  difficult,  of  course,  at  once  to  formulate  a 
proper  code  as  to  how  to  deal  with  these  in  forma 
pauperis  cases.  The  matter  of  the  Scotch  system  was 
some  time  ago  brought  before  the  council,  and  we  con- 
sidered it,  but  the  fimdamental  difference,  if  I  may  say 
so,  between  our  idea  and  the  idea  on  which  the  Scotch, 
system  is  founded  is  that  we  think  no  counsel  ought  tO' 
have  any  pecuniary  interest  in  the  result  of  the  cause.- 
Now  in  your  system  if  the  pauper  is  successful  the- 
counsel  gets  his  fees  and  the  solicitor  gets  his  fees  ;, 
but  it  has  always  been  considered  fundamental  in  the 
Bar  of  England  that  they  should  not  be  interested  in 
success  from  the  point  of  view  of  fees.  If  you  once^ 
introduce  that  you  do  not  know  where  you  go  to.  Yon 
at  once — as  we  think,  rightly  or  wi-ongly — introduce  in 
the  mind  of  the  counsel  a  ditf  ei-ent  consideration,  which 
ought  to  be  absolutely  absent  from  him  when  he  is 
conducting  a  case,  namely,  that  his  own  pay  is  dependent 
upon  the  success. 

11.920.  I  quite  agree.  Unless  you  had  the  system  of 
reporters  who  would  stop  bad  cases,  you  would  have 
an  interest  in  counsel  and  agents  bringing  cases  with 
a  hope  of  succeeding;  but  if  you  have  a  system  of 
reporters  before  whom  both  the  plaintiff  by  counsel 
and  agent  and  the  defendant  by  counsel  and  agent 
can  appear,  and  whose  decision  is  appealable  to  the 
court,  which  can  either  reverse  or  confirm  them,  do  you 
see  any  reason  why  in  that  case,  when  cases  are  passed 
as  proper  cases,  if  the  defendant  is  able  to  pay,  counsel 
and  agents  shoidd  not  be  remunerated  ? — Well,  we  do 
not  like  it. 

11.921.  What  improper  motive  for  caiTying  on  a 
case  if  that  system  were  adopted  could  there  be  ? — No, 
I  do  not  mean  improper  motive.  It  is  making  the 
payment  of  his  fee  dependent  on  the  success  of  the 
litigation. 

11.922.  But  you  do  agree  jox\  would  require  some 
system  for  preventing  frivolous  applications  ? — Cer- 
tainly, and  the  difficulty  is  to  foi-mulate  in  reference  to 
our  own  idea  a  code  to  deal  with  the  subject. 

11.923.  Would  you  agree  that  there  should  be  an 
appeal  to  the  coui-t  as  to  whether  the  case  was  a 
proper  case  ? — Yes,  I  think  so.  That  is  met  in  our 
case,  as  I  have  already  said,  by  the  party  attacked 
being  able  to  take  out  a  summons  to  dismiss  the  whole 
cause  as  frivolous  and  vexatious,  and  then  the  defendant 
brings  foi-ward  such  facts  as  he  thinks  right  to  rely 
upon  to  support  that  contention. 

11.924.  Is  it  the  fact  that  you  have  a  register  of 
counsel  and  sohcitors  on  every  circuit  under  the  Poor 
Prisoners'  Defence  Act  ? — No,  the  way  that  is  done  is 
that  the  judge  can  make  an  order  that  a  poor  prisoner 
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is  to  have  a  solicitor  and  coimsel.  Tlie  clerk  of  assize 
always  has  a  list  of  counsel  and  solicitors,  and  lie 
selects  in  his  discretion  the  solicitor  or  the  coimsel 
"who  should  be  assigned  to  a  particidar  prisoner.  As  a 
rule  he  takes  them  in  order.  He  gives  A.B.  such  and 
such  a  counsel,  and  CD.  the  next,  and  so  on. 

11.925.  So  you  do  not  think  there  is  any  practical 
difficulty  in  developing  a  system  which  to  some  extent 
is  in  embryo  already  ? — No — any  substantial  difficulty 
I  mean ;  any  difficulty  that  could  not  easily  be  got 
rid  of. 

11.926.  Do  I  understand  your  view  is  that  what- 
ever might  ultimately  be  found  necessary,  at  all  events 
at  first  the  assizes  should  be  tried  to  see  if  they 
answer  ? — Tes. 

11.927.  If  it  is  foimd  that  does  not  afEord  any 
substantial  improvement  some  other  systena  could 
be  adopted  ? — Tes,  it  does  not  prejudice  any  future 
consideration  of  the  subject  if  this  is  not  found 
a  successful  one.  One  does  not,  of  course,  foresee 
everything. 

11.928.  (Mrs.  Tennant.)  Tour  proof  contains  no 
recommendation  to  remove  or  reduce  the  present 
inequality  as  between  man  and  woman  for  grounds  of 
divorce  ? — No. 

11.929.  Is  the  omission  accidental,  Mr.  Harrison? 
— No,  that  was  considered  to  be  a  question  of  public 
policy  which  we  did  not  deal  with.  That  is  one  of  the 
.matters,  you  will  observe,  which  we  say  involve 
differences  of  opinion  on  which  we  do  not  pronounce 
any  opinion.  Those  are  matters  of  public  policy  on 
which  a  professional  opinion  of  the  Bar  qua  Bar  is  not 
much  better  than  anybody  else's.  The  Bar  consists  of 
a  large  number  of  gentlemen,  for  instance,  who  practice 
in  the  Chancery  Division,  and  the  Common  Law  Division, 
and  so  on,  and  we  do  not  arrogate  to  ourselves  any 
better  capacity  to  express  an  opinion  than  a  very  large 
number  of  other  gentlemen  on  such  a  subject  as 
that. 

11.930.  (The  Solicitor-General.)  Tou  are  speaking  in 
reference  to  the  assizes  with  the  experience  both  of 
judge — you  acted  as  commissioner — in  trying  oases, 
and  also  as  a  member  of  the  Bar  who  has  attended 
circuit ;  your  own  circuit  ? — Tes,  but  of  course  the 
council's  opinion  was  not  founded  on  those  things.  I 
told  them  what  I  thought  about  it,  of  course. 

11.931.  But  your  own  opinion  is  founded  on  a  large 
experience  ? — Oei-tainly. 

11.932.  I  want  to  understand  what  you  mean  in 
reference  to  the  assize  courts.  Would  it  be  your  view 
that  in  every  case  in  which  there  is  an  assize,  either 
civil  or  criminal,  that  there  should  be  a  duty  on  the 
judge  to  try  any  cases  set  down  for  trial  at  the  assize  ? 
— Certainly. 

11.933.  Any  divorce  case  ? — Tes,  that  is  my  personal 
view,  certainly. 

11.934.  That  would  mean  he  would  have  to  attend 
about  three  times  a  year  at  least,  and  in  some  cases 
four  ? — ^He  would  attend  at  each  assize,  and  there  is  a 
criminal  assize  at  each  of  the  assize  towns  three  times 
a  year,  and  he  would  take  the  divorce  at  the  end  of 
the  crimes. 

11.935.  The  circuit  system  is  very  much  under 
review,  is  it  not  ? — As  far  as  I  am  aware  any  alteration 
has  been  entirely  dropped.  I  have  not  heard  of  any 
suggested  alteration  at  the  moment. 

11.936.  But  perhaps  I  might  say  at  present  it  does 
not  give  universal  satisfaction  ? — ^No,  that  is  owing  to 
the  paucity  of  judges.  It  is  the  fault  of  trying  to  get 
more  work  out  of  the  judges  than  they  can  do. 

11.937.  There  have  been  a  good  many  attempts  to 
deal  with  the  circuit  system  ? — Tes. 

11.938.  But  they  have  not  been  effective  ? — No;  but 
we  hope  we  are  going  to  have  two  additional  judges. 
"We  were  anticipating  that  there  would  be  an  increase 
in  the  judicature. 

11.939.  I  wUl  not  discuss  that  which  is  now  before 
Parliament.  There  are  difficulties  in  its  continuance 
as  the  Bill  at  present  is  fi-amed.  Now  in  reference  to 
juries.  I  do  not  understand  why  it  is  there  shc.uld  be 
ajiy  difference  in  the  kind  of  juryman  you  would  get  in 
a  common  jury  on   is^ize  to  those  attending  a  coianty 


court  in  that  district  ?— I  do  not  know  why  it  is,  but 
there  is  a  difference  undoubtedly. 

11.940.  Are  not  they  selected  from  the  same  class .' 
— I  believe  the  panel  is  the  same,  but,  as  you  know,  in 
many  places  the  mode  in  which  the  service  upon  the 
jurymen  is  effected  is  not  at  all  satisfactory,  and  I  am 
not  sure  that  that  may  not  afford  the  solution. 

11.941.  I  was  going  to  suggest  that  really  the  diffi- 
culty is  that  the  selection  of  jurymen  does  seem  in 
some  places  not  to  be  properly  can-ied  out  ? — No. 

11.942.  There  are  some  people  who   ought   to   be 

served  and  who  are  not  served? — Never  served  at  all for 

years  and  years;  they  never  get  served  at  all,  and  others 
are  served  over  and  over  again.  Why  that  is  it  is  not 
for  me  to  say. 

11.943.  If  it  is  the  same  panel  it  would  not  matter 
so  long  as  the  law  was  properly  administered  ? — Quite. 

11.944.  And  if  you  had  a  proper  impartial  selection 
there  is  no  reason  you  should  not  get  as  high-class 
jurors  as  in  the  High  Court  ? — If  everything  was  perfect 
the  result  would  be  mor  ^  nerfect. 

11.945.  But  your  en.  jism  only  relates  to  the  way 
the  selection  is  made  in  county  coTirts  ? — Because  I  can 
give  no  other  reason  why  it  is  so,  but  that  it  is  so ;  in 
fact,  I  do  not  think  there  can  be  any  doubt  at  all  ui  a 
great  many  instances.  I  went  about  a  good  deal  in 
county  courts  at  one  time  in  my  career,  and  I  was 
absolutely  aware  of  the  difference  in  the  juries  in  those 
days,  and  I  am  told  that  that  sort  of  thing  stiU  exists. 
I  have  not  been  in  a  county  court  before  a  jury  myself 
for  9  or  10  years  now. 

11.946.  That  is  comparing  the  common  juryman  in 
the  High  Court  with  the  county  court  ? — Tes. 

11.947.  Is  there  any  power,  do  you  know,  of  selecting 
special  jurymen  in  the  High  Court  ? — I  think  not. 

[Judge  Tindal  Atkinson.)  No,  but  we  generally  can 
get  a  picked  jury.  The  registrar  can  get  you  a  good 
jui-y  if  he  likes. 

(The  Solicitor-General.)  That  is  by  his  own  process 
of  selection. 

(The  Witness.)  A  very  significant  obsei-vation. 

11.948.  {The  Solicitor- General.)  That  gives  some 
idea,  perhaps,  how  it  is  done.  Now,  supposing  the 
county  court  judge  tries  without  a  jury,  there  is  no 
appeal  under  the  law  as  at  present  administered? — 
There  is  no  appeal  from  the  county  court  judge  except 
on  law,  and  there  is  that  anomaly  now  that  if  a  county 
court  judge  tries  a  case  where  90L  is  involved  there  is 
no  appeal  from  him  on  the  question  of  fact,  whereas  if 
a  High  Court  judge  tries  the  same  you  can  go  to  the 
House  of  Lords. 

11.949.  There  might  be  very  serious  matters  where 
you  deal  with  the  marriage  status  ? — Tes. 

11.950.  And  it  might  be  serious  to  allow  no  appeal 
from  the  county  court  judge  on  a  question  of  fact  ?— 
Tes,  that  is  so. 

11.951.  Then  one  question  as  to  the  in  forma 
pauperis  matter  as  to  which  Lord  Guthrie  put  ques- 
tions. As  I  understand  your  view,  speaking  from  a  long 
experience  at  the  Bar,  there  is  no  practical  difficulty  in 
getting  barristers  to  act  for  clients  who  are  unable  to 
pay  ? — None  whatever. 

11.952.  And  the  one  fundamental  rule  of  our  Bar 
has  always  been,  has  it  not,  that  the  counsel  engaged 
in  the  case  should  never  have  any  financial  interest, 
direct  or  indu-ect,  in  it  ? — Quite  so. 

11.953.  That  is  to  say,  his  fee  must  be  entirely  apart 
altogether  from  considerations  of  whether  the  case  is 
to  be  won  or  lost  ?— Qiute,  and  it  has  gone  so  far  that 
where  the  county  court  judge  has  power  under  the 
County  Court  Act  to  increase  the  fee  of  counsel  the 
Bar  Council  would  not  permit  counsel  to  allow  their  fee 
to  be  increased  by  the  judge,  because  we  thought  it 
would  infringe  that  fundamental  rule  to  which  you 
have  alluded. 

11.954.  And  that  fundamental  rule  is  based  on  this 
view,  that  it  is  desirable  in  order  that  the  case  should 
be  conducted  upon  a  high  plane  that  no  consideration 
of  that  kind  should  ever  enter  into  counsel's  mind  ? — 
Certainly. 

11.955.  Then  suppose  there  was  a  question  of 
frivolous  suits  being  brought,  there  would  be  no  diffi- 
culty in  practice  in  allowing  an  application  to  a  judge 
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in.  chambers  to  deal  witli  the  case  on  the  groiuid  that 
it  ought  not  to  proceed  in  forma  pauperis — that  is  to 
say  that  no  prima  facie  case  could  be  made  out — • 
"would  there  ? — 'Noprimd  facie  case  that  he  is  a  pauper  ? 

11.956.  No ;  apart  from  the  fact  that  he  is  a  pauper, 
I  am  thinking  of  this.  In  these  cases  there  is  some 
danger  of  a  person  being  made  a  co-respondent,  say,  in 
a  divorce  sviit,  who  is  innocent,  but  against  whom  a  suit 
is  brought  which  may  very  seiiously  affect  his  social 
standing,  or  which  may  affect  him  in  his  public 
business  ? — Yes. 

11.957.  And  therefore  it  would  be  desirable  in  cases 
of  this  Mud  that  the  court  should  have  some  hand 
over  the  class  of  suits  that  are  brotight  in  forma, 
pauperis,  and  that  the  court  should  be  able  to  say  no 
prima  facie  case  is  made  out  and  the  suit  ought  not  to 
j)roceed  ? — I  think  so.  That  is  dealt  with  in  our  law 
by  capacity  to  take  out  a  summons  to  dismiss  the 
whole  thing  as  frivolous  and  vexatious,  which  means  no 
-cause  of  action  is  shown. 

11.958.  I  did  not  want  to  have  to  argue  a  point  of 
aw  with   you,  but   is   not   that   a   different   kind   of 

procedure  from  the  case  I  am  suggesting  ?  Tou  may 
take  out  a  summons  to  dismiss  the  suit  either  because 
the  pleadings  disclose  no  cause  of  action,  or  because  by 
affidavit  in  some  way  you  may  show  that  the  cause  of 
action  is  frivolous  and  vexatious  ;  but  you  wiU  agree 
that  is  a  difficult  procediiig  to  succeed  in  ? — Always 
difficult. 

11.959.  The  burden  would  always  be  on  the  person 
making  the  application  to  establish  that  ? — Tes,  because 
prima  faciehe  is  supposed  to  have  the  opinion  of  counsel 
in  his  favour,  and  therefore  you  suppose  more  or  less 
that  what  he  is  stating  is  true. 

11,930.  Apart  altogether  from  that  jurisdiction, 
which  is  always  a  difficult  one  in  which  to  succeed — 
Tiecessarily  and  rightly  if  I  may  say  so — would  not  there 
be  a  na.uoh  easier  and  simpler  process  by  allowing  an 
application  to  a  judge  in  chambers  where  names  would 
not  be  mentioned,  and  he  would  deal  with  the  case  before 
him  and  say  that  on  the  affidavits  before  him  there  is 
no  case  and  that  it  should  not  be  allowed  to  proceed  ? 
Do  you  see  any  difficulty  in  that  ? — I  do  not  see  a  diffi- 
culty in  it,  but  I  do  not  see  that  that  very  materially 
differs  from  the  application  to  dismiss  as  frivolous  and 
vexatious — no  real  material  difference ;  because  if  you 
were  to  take  your  tribunal  in  the  way  you  suggest,  an 
application  would  be  made  to  stop  the  proceedings. 

11.961.  Not  to  allow  him  to  proceed .' — He  woiild 
then  say  the  onus  is  on  you,  you  know,  of  showing  to 
me  why  I  should  stop  this  man  from  going  on. 

11.962.  There   would   be  this  difference ? — It 

would  be  in  chambers,  but  there  are  applications  to 
dismiss  as  vexatious  and  frivolous  begun  in  chambers. 

11.963.  But  there  is  a  difficulty  that  if  there  is  an 
affidavit  sworn  on  the  one  side  the  court  will  not 
decide  on  it  ? — No. 

11.964.  That  is  why  I  say  I  want  something  more. 
In  an  ordinary  case,  if  you  get  an  application  to  dismiss 
an  action,  say,  for  libel  on  the  ground  that  it  is  frivolous 
and  vexatious,  and  there  is  an  affidavit  filed  showing 
primd  facie  that  it  is  frivolous  and  vexatious,  you  get 
in  answer  to  that  an  affidavit  filed  stating  facts  to  show 
that  it  is  not,  and  the  court  will  not  go  upon  that  but 
say  we  will  not  interfere  ? — -Tes. 

11.965.  What  I  am  suggesting  is  that  it  might  be 
very  useful  in  proceedings  of  this  kind — which  must  be 
dealt  with,  as  you  say,  rightly,  on  a  different  basis  from 
just  a  claim  for  a  debt — ^that  the  court  should  have 
some  power  to  deal  with  a  case,  more  particularly  where 
you  are  giving  rights  to  sue  in  formd  pauperis,  of  an 
extensive  character  to  prevent  a  person  having  to  defend 
a  suit  or  having  to  undergo  the  ignominy  of  defending 
a  suit  of  this  kind  ? — I  did  not  quite  appreciate  what 
you  said  before.  I  do  not  see  any  difficulty  in  makiag 
such  a  provision  as  that,  and  it  would  be  very  useful. 

11.966.  It  might  be  very  salutary  ?— Very  salutary. 
Those  sort  of  provisions  are  things  that  require  careful 
consideration,  if  I  might  say  so,  and  though  it  strikes 
■me.  primi  facie  that  your  suggestion  is  a  very  valuable 
one,  one  would  like  to  consider  it  a  good  deal. 

11  967.  I  am  only  making  it  as  a  suggestion  that  I 
should  get  your  views  upon  it.     I  agree  it  wants  a  deal 


of  consideration,  but  it  was  suggested  to  me  by  Lord 
Guthrie's  questions  to  see  how  yoii  could  meet  the  point  P 
—Yes. 

11.968.  {Chairman.)  May  I  ask  two  questions.  One 
is  on  paragraph  3  of  your  memorandum  :  "  The  council 
"  is  of  opinion  that  it  is  desirable  that  such  issues 
"  should  be  dealt  with  by  a  small,  rather  than  a  large, 
"  number  of  judges."  Do  you  think  it  would  meet 
with  your  approval  if  a  limited  number  of  county  court 
judges,  as  has  been  suggested — say,  five  or  six — were 
delegated  to  take  the  whole  of  this  jurisdiction  and 
travel  round  the  country? — I  do  not  think  it  would 
entirely.  It  would  meet  it  to  some  extent,  but  not 
entirely.  I  do  not  think  that  would  be  very  satisfactory 
in  itself. 

11.969.  It  would  go  largely  towards  meeting  the 
general  difficulty  you  suggest  of  the  probable  lack  of 
uniformity  ? — It  would  to  some  extent  meet  it. 

11.970.  And  it  would  suggest  that  a  special  selection 
had  been  made,  probably  by  the  Lord  Chancellor,  for 
the  purpose  of  giving  that  jurisdiction  ? — It  is  very 
difficult  to  carry  out  such  a  procedure. 

11.971.  I  only  ask  you  because  that  suggestion  has 
been  made  to  us  ? — Yes. 

11.972.  And  to  some  extent  I  think  it  is  quite 
possible — even  by  those  who  wished  to  see  one  tribunal 
doing  it — ^that  it  might  meet  it  to  some  extent  ? — It 
would  diminish  the  objection  to  a  certain  extent. 

11.973.  Then  the  other  point  is  on  this.  Do  jov. 
regard  the  matter  from  a  State  point  of  view— whether 
it  is  of  greater  interest  to  the  State  for  the  people  to 
be  permanently  separated  or  divorced  ? — We  did  not  go 
on  that. 

11.974.  But  you  are  dealing  with  the  question  of 
the  high  plane  on  which  these  divorce  oases  should  be 
dealt  with,  if  I  may  say  so  ? — Tes. 

11.975.  That  is  a  matter  I  do  not  think  anybody 
disputes  the  necessity  of,  but  do  you  regard  it  as  a 
matter  of  gi'eater  interest  to  tie  State  to  deal  with 
permanent  separation  or  to  deil  with  divorce  ? — Speak- 
ing personally,  entirely  for  myself,  I  think  they  are  on 
almost  the  same  important  standard. 

11.976.  Because  they  place  the  two  people  at  any 
rate  apart,  though  in  one  case  the  legal  tie  remains  ? — 
Yes. 

11.977.  If  that  puts  them  both  on  the  same  plane, 
how  would  your  general  view  as  to  the  desirability  of 
uniformity  be  reconciled  with  leaving  magistrates  all 
over  the  country  with  jurisdiction  to  make  permanent 
separations  ? — -There  is  the  great  difficulty  about  that,  I 
thini — a  very  great  difficultly — the  very  greatest 
difficulty.  Speaking  personally  for  myself,  I  do  not 
quite  know  how  you  are  to  meet  that  difficulty,  con- 
sidering the  vast  number  of  magistrates  there  are.  I 
do  not  know  what  the  number  of  these  separation  orders 
may  be,  but  a  considerable  number. 

11.978.  There  is  some  dispute  about  that,  but  it 
runs  into  a  thousand  or  two  at  any  rate,  or  perhaps 
more  than  that  ? — ^With  regard  to  the  administration 
of  that  jurisdiction  by  the  stipendiary  magistrates, 
speaking  entirely  for  myself,  in  London  it  seems  to  me, 
from  the  little.I  have  seen  of  it,  that  it  is  very  admirably 
done  by  them ;  but  your  Lordship,  of  course,  will  be 
awars  that  there  are  indications  of  considerable  variationa 
of  ti'catment. 

11.979.  I  quite  agree,  but  might  I  put  this  for  your 
consideration.  That  is  a  jurisdiction  which  it  seems 
reasonably  necsssary  must  ba  exercised  all  over  the 
country  for  the  protection  of  the  people  and  for 
rapidity? — -Yes. 

11.980.  And  bscause  of  want  of  means,  and  urgency 
of  cases  ? — Yes. 

11.981.  But  it  ought  to  be  on  the  same  plane  from 
the  State  point  of  view  as  divorce  ? — I  rather  think 
it  ought,  my  Lord,  certainly. 

11.982.  Well,  if  that  is  so  it  is  not  in  the  view  of  the 
State  departing  from  that  by  giving  county  court 
judges  jurisdiction  ? — Yes ;  I  am  not  in  favour  myseK 
of  giving  county  court  jurisdiction  in  cases  of 
separation. 

11.983.  But  I  mean  in  divorce.  I  want  to  present 
my  difficulty.  If  the  true  view  bs  taken  separation 
between  the  pai-ties  is  just  as  important  looked  at  from 
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the  State  point  of  view  as  divorce,  and  separation  is 
dealt  witli  by  multitudinous  tribunals  all  over  the 
country,  logically  it  would  seem  to  follow  that  there 
would  be  no  objection  to  well-established  local  tribu- 
nals, though  not  High  Court  tribunals,  dealing  with 
local  cases  ? — I  think  it  comes  to  this,  that  you  need 
to  provide  justices  of  the  requisite  calibre  to  deal 
with  what  ought  to  be  dealt  with,  and  if  you  say  I 
will  not  provide  a  sufficient  staff  to  do  the  work  then 
I  say  as  much  work  as  they  can  do  they  ought  to  do, 
and  it  is  no  good  to  say  thei-e  is  much  more  that 
they  ought  to  do  when  you  do  not  provide  the  staff  for 
it.  I  have  thoxight  for  a  long  time  that  the  staff  pro- 
vided for  the  transaction  of  judicial  business  has  been 
wholly  insufficient,  and  is  so  now  ;  and  I  entertain  some 
doubts  whether  the  two  additional  judges  will  be  suffi- 
cient to  do  all  the  work  that  I  think  they  ought  to  do. 

11.984.  Then  it  comes  to  this,  broadly,  that  if  you 
can  provide  for  the  High  Court  judges  at  assize  giving 
adequate  time,  and  doing  the  matter  at  convenient 
intervals,  that  will  be  the  best  tribunal  to  be  provided  ? 
— I  think  so. 

11.985.  Ton  have  to  get  it  there  with  adequate 
strength  to  do  it,  and  with  adequate  frequency  ? — Tes  ; 
and  we  think  with  the  addition  of  two  judges  the  coui-t 
can  deal  with  it. 

11.986.  Then  the  point  I  was  putting  about  the 
interests  of  the  State  being  apparently  equally  applic- 
able to  permanent  separations  as  to  divorce  cases  would 
rather  lead  to  something  being  done  possibly  between 
the  magistrates  and  the  High  Court  ? — Of  course,  if 
you  are  going  to  say,  I  decline  to  provide  proper 
tribunals  for  the  adjudication  of  what  in  the  eye  of  the 
State  is  an  important  matter,  you  might  as  well  send 
them  to  anybody  you  like.  Ton  might  say  you  would 
not  provide  sufficient  county  court  judges,  but  we  will 
leave  the  postmasters  at  the  post  offices  to  deal  with 
certain  matters.  The  State  can  do  what  they  hke,  of 
course. 

Adjourned  for 


11.987.  But  that  is  a  difficulty  that  presents  itself ." 
— "Well,  we  think  the  additional  two  judges  will  meet 
that  point. 

11.988.  (Sir  Lewis  Bihdin.)  May  I  put  one  ques- 
tion? Do  you  regard  separation  which  does  not 
dissolve  the  marriage  tie,  and  divorce  which  does,  and 
renders  them  capable  of  re-marriage,  as  the  same  in 
principle  ? — No  ;  what  I  think  is  that  the  permanent 
separation  order  is  of  such  an  important  character  that 
it  ought  to  be  dealt  with  by  a  proper  tribunal. 

11.989.  The  assumption  my  Lord  makes  you  do  not 
agree  with  ? — No. 

11.990.  [Chairman.)  I  did  not  suggest  they  were  the 
same.  I  asked  Mr.  Harrison  if,  in  the  interest  of  the 
State,  there  was  any  difference  whether  the  parties 
were  permanently  separated,  or  whether  they  were 
divorced  ? — Yes.  As  to  litigation  in  formn  pauperis, 
I  do  not  think  there  is  any  rule  in  the  county  court 
dealing  with  suits  in  fornn'i.  pauperis. 

{Judge  Tindal  Atkinson.)  "We  deal  with  it  in  the 
same  way  as  the  High  Court.     "We  have  no  rvles. 

11.991.  (The  Solicitor-General.)  "Would  you  tell  me 
in  respect  of  one  matter  which  is  not  covered  by  your 
proof  ?  Did  you  discuss  the  question  as  to  whether 
there  should  be  any  restriction  on  the  publication  of 
proceedings  in  the  newspapers  ? — That  was  mentioned, 
but  that  was  a  question  of  piiblic  policy  which  we 
thought  other  people  were  quite  as  capable  of  forming 
an  opinion  upon  as  we  were. 

11.992.  There  was  diversity  of  opinion,  was  there  ? 
Did  you  get  as  far  as  that  ? — No,  I  do  not  think  there 
was  much  diversity  of  opinion  upon  that ;  but,  as  we 
laid  down  the  rule  that  we  were  not  going  to  discuss 
questions  of  public  policy,  we  thought  we  would  not 
embark  on  that. 

(Chairman.)  I  ought  to  thank  you,  Mr.  Enghsh 
Han-ison,  on  behalf  of  the  Commissioners,  not  only  for 
your  time,  but  for  the  evidence  you  have  given. 

a  short  time. 


Mr.  Charles  Elton  Longmobb  caUed  and  examined. 


11,^93.  (Chairman.)  Are  you  Clerk  of  the  Peace  foi- 
Hertfordshh-e,  Clerk  to  the  "V'isiting  Committee  of  the 
Hertfordshire  County  Lunatic  Asylum,  Registrar  of 
the  Hertford  County  Court,  and  a  member  of  the 
Council  of  the  Law  Society  of  England  ? — Yes. 

11.994.  You  have  been  requested  by  the  Associated 
Provincial  Law  Societies  to  give  evidence  on  their 
behaHP— Yes. 

11.995.  Ton  state  there  is  a  difference  of  opinion 
amongst  the  societies  as  to  the  points  which  are  under 
consideration,  but  you  are  endeavouring  to  express 
what  you  understand  to  be  the  views  of  the  majority, 
and  also  your  own  ? — Yes. 

11.996.  Does  that  mean  a  substantial  majority  ? — 
I  think  the  great  conflict  is  as  to  whether  some  in- 
creased jurisdiction  should  be  given  to  judges  of  assize, 
or  whether  it  should  be  given  to  the  county  courts. 
The  majority  are  in  favour  of  the  county  courts,  but 
not  a  very  large  majority.  There  are  about  44  asso- 
ciated societies  coming  from  all  parts  of  the  country. 
Some,  like  Liverpool  and  Manchester,  have  already 
given  evidence  before  the  Commission. 

11.997.  You  represent  the  societies  for  all  parts  of 
the  country  P — Yes,  including  Liverpool  and  Man- 
chester. I  have  a  list  of  them  here :  there  are  44  of 
them.     They  come  from  all  parts  of  the  country. 

11.998.  Perhaps  you  would  give  us  a  list  of  the 
societies  ?■ — Yes.  They  are  as  follows  :  Ashton-under- 
Lyne,  Stalybridge  and  district,  Bath,  Berks,  Bucks 
and  Oxfordshire,  Birmingham,  Blackburn,  Bolton, 
Bournemouth  and  district,  Bristol,  Burnley  district. 
Bury  and  district,  Buxton,  Cambridgeshire,  Chester 
and  North  "Wales,  Cornwall,  Derby,  Devon  and  Exeter, 
Gloucestershire  and  Wiltshire,  Hampshire,  Hereford- 
shire, Herts,  Isle  of  Wight,  Kent,  Lancaster,  Leicester, 
Lincolnshire,  Liverpool,  Manchester,  Merthyi'  Tydfil 
and  Aberdare,  Newcastle-upon-Tyne,  Norfolk  and 
Norwich,  Northampton,  Nottingham,  Plymouth, 
Preston,  Rochester,  Chatham  and  Gillingham,  Sheffield 


district,  Shropshire,  Somerset,  Sunderland,  Sussex, 
Swansea  and  Neath,  Wolverhampton,  Worcester  and 
Worcestershire,  Leeds. 

11,999.  We  will  deal  first  with  the  qiiestion  of 
conferring  jurisdiction  on  county  courts.  You  com- 
mence by  refen-ing  to  the  Act  of  1857,  which  was 
passed  to  meet  the  difficulties  of  that  day,  more  or  less, 
and  you  observe  that  the  power  given  under  that  Act 
has  been  extensively  used  by  the  middle  classes,  but  I 
gather  that  it  is  not  capalole  of  being  used  by  the 
poorer  classes  ? — It  is  true  to  say  that  the  courts  are 
open  to  the  poor  as  well  as  the  rich,  but  practically 
they  are  not,  becau.se  the  expenses  of  proceedings  in 
the  Divorce  Court  are  such  that  the  poor  cannot  avail 
themselves  of  them. 

12.000.  Do  you  agree  with  what  Mr.  Musgrave  said 
about  the  cost  ? — Yes  ;  I  think  it  is  about  right.  I 
have  made  inquiries  into  it. 

12.001.  I  do  not  think  we  need  go  into  that  in 
detail.  County  courts  have,  in  fact,  brought  oppor- 
tunities in  a  large  class  of  cases,  not  divorce  cases,  now 
before  the  poor  ? — That  is  so, 

12.002.  They  have  also  very  extended  jurisdiction 
in  other  matters  P — "Whenever  these  jurisdictions  have 
been  extended  the  criticisms  which  have  been  made 
before  this  Commission  have  been  made — namely,  that 
the  judges  are  not  fit  for  the  extended  jurisdiction ;  but 
the  critics  have  always  been  disappointed  in  the  result, 
and  the  extension  of  jurisdiction  has  always  given 
satisfaction  to  the  public. 

12.003.  First  of  all,  do  you  think  there  are  cases  in 
which,  if  the  parties  had  the  means,  they  would  take 
divorce  proceedings,  whereas  they  cannot  now  take 
them  P — ^I  certainly  think  so.  I  have  a  few  cases  here 
which  have  come  under  my  notice.  I  do  not  know 
whether  I  need  trouble  you  with  them  in  detail. 

12.004.  No  P — They  show  that  there  are  many  oases 
in  which  the  injured  parties  are  entitled  to  a  divorce, 
and  are  not  able  to  obtain  it,  solely  on  the  ground  of 
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expense.  Some  of  tliem  are  perfectly  hopeless  cases, 
like  those  in  which  the  husband  or  wife  has  gone 
abroad  with  another  person  and  is  living  in  adultery. 

12,005.  Is  that  a  common  case  in  your  experience  ? 
— Yes,  qviite  common.  I  am  not  talking  of  the  very 
poorest  of  the  poor,  but  rather  the  respectable  working 
class.  Unfortiinately,  it  does  arise  sometimes.  I  may 
perhaps  just  mention  one  case  I  happen  to  know  my- 
self, where  a  woman  who  was  a  1:).irmaid  married  a  man 
and  he  committed  l:iigamy,  and  she  had  to  go  back  to 
her  work  as  a  barmaid,  and  could  not  get  a  divorce" 
because  of  the  expense.  In  that  case  there  is  no  hope 
of  their  making  it  up  again  under  such  circumstances 
as  those. 

12.006.  Then  the  question  which  does  present  a 
difficulty  is  with  regard  to  what  courts  should  be 
adopted  for  the  pm-pose  of  getting  rid  of  these  troubles  ? 
—Yes. 

12.007.  You  have  three  coui'ses  which  you  are  sug- 
gesting : — Divorce  cases  to  be  tried  on  circuit,  that 
is  the  assizes  ;  divorce  cases  to  be  tried  by  High  Court 
judges  being  sent  down  by  the  Divorce  Coui-t,  or  the 
county  courts  with  a  limited  jurisdiction.  There  are 
those  thi-ee  suggestions  you  make  ? — Yes. 

12.008.  You  have  ab-eady  stated,  I  think,  that  the 
third,  namely,  the  county  courts,  was  the  only  real 
remedy  P — Yes,  I  think  so.  I  am  under-sheriff  of  the 
county  and  have  been  for  30  years,  and  I  always  see 
what  takes  place  at  the  assizes  thi-ee  times  a  year.  I 
think  the  expenses  of  proceedings  before  the  assize 
judge  would  be  quite  as  great  as  they  are  now.  As  far 
as  my  own  county  is  concerned,  I  think  that  the  juris- 
diction of  the  Court  in  London  would  be  better  than 
having  a  case  tried  at  the  assizes.  "We  have  in  my  own 
county  10  available  county  ooui-ts  sitting  at  least  once 
a  month,  and  10  towns  in  which  there  are  registry 
offices  where  proceedings  could  be  commenced. 

12.009.  Apart  from  the  question  of  expense,  do  you 
think  that  the  business  would  be  capable  of  being  dealt 
with  at  the  assizes  in  a  satisfactory  way  ? — I  think 
perhaps  the  judge  would  just  try  the  case  exceedingly 
well,  but  there  are  all  the  interlocutory  proceedings  to 
consider.  There  is  the  question  at  the  commencement 
of  alimony,  and  there  are  questions  as  to  the  costs 
which  have  to  be  found  by  one  party,  and  all  questions 
like  applications  with  regard  to  the  custody  of  childi'en, 
and  access  to  children,  where  you  must  have  someone 
who  is  constantly  on  the  spot  to  deal  with  them. 

12.010.  "Whereas  the  judge  who  is  taking  assizes 
■cases  would  not  be  there  ? — No,  and  another  judge 
would  come  next  time.  You  would  have  to  wait  till 
the  judge  came  round  for  some  of  these  detailed  small 
applications. 

12.011.  Then  you  observe  that  there  are  567  places 
in  England  and  "Wales  at  which  county  court  judges 
sit  ?— Yes. 

12.012.  "Whereas  there  are  56  assize  towns  ? — Yes, 
and  there  are  87  district  registries,  which  is  a  very 
small  number  compared  with  all  these  county  court 
registry  offices. 

12,01.3.  I  think  you  have  already  dealt  with  the 
next  point.  Is  there  any  High  Com-t  registry  in  your 
county  ? — No. 

12.014.  "Where  is  the  High  Court  chamber  work 
done  ? — In  London. 

12.015.  Then  you  go  on  to  say  that  a  man  or 
woman  having  cause  for  divorce  consults  a  local 
sohoitor  at  one  of  the  county  court  towns  ? — Yes.  If 
the  proceedings  were  in  London  he  would  have  to 
employ  a  London  agent  to  transact  the  business  :  he 
could  not  do  it  himself.  If  the  proceedings  were  in 
the  county  coui-t  he  could  arrange  to  carry  through 
the  proceedings  for  a  small  fee,  or,  if  he  chose,  to  do 
it  for  nothing  ;  but  if  the  procedure  were  in  London  he 
has  to  come  to  an  arrangement  with  his  London  agent, 
and  he  cannot  ask  him  to  work  for  nothing. 

12.016.  The  certificate  of  solicitors  in  the  country 
would  not  extend  to  practising  in  London  ? — No. 

12.017.  Therefore  he  would  have  to  employ 
■counsel  ? A  London  agent  and  also  counsel, 

12  018.  Is  there  a  registrar's  office  in  every  market 
town   in  Hei-tfordshire   in  the  county  court? — There 


are  10.     I  think  that  is  a  very  good  number  over  tbo 
county. 

12.019.  How  often  are  the  sittings  held  ? — The  judge 
sits  once  a  month  and  the  office  is  open  every  day. 

12.020.  You  are  Registrar  of  the  Hertford  County 
Court,  I  think  you  have  already  told  us  ? — Yes. 

12.021.  Do  you  consider  that  the  machiaery  in  the 
com't  would  be  adequate  for  the  purpose  of  dealing 
with  these  cases  ? — I  think  it  would  be. 

12.022.  "Would  your  bailiffs  be  adequate  for  the 
purpose  of  getting  information  about  people  in  case 
inquiries  were  required? — ^ Yes,  the  bailiff  would  be  a 
useful  man  to  make  inquiries,  and  if  thought  desirable, 
I  cannot  see  why  the  chief  constable  should  not  make 
inquiries,  and  report  to  the  King's  Proctor  if  necessary. 

12.023.  "What  is  the  maximum  distance  to  be  found 
in  Hertfordshire  from  a  county  court? — I  should 
think  seven  miles  would  be  the  outside. 

12,021.  "With  regard  to  giving  jurisdiction  to  certain 
of  the  county  courts  as  distingu.ished  from  others,  what 
do  j'ou  say  to  that  ? — I  do  not  think  that  would  do  at 
all.  The  judges  of  the  small  comts  are  men  of  equal 
experience  and  equally  as  good  as  those  of  the  larger 
courts,  and  many  jtidges  in  their  circuits  have  both 
large  and  small  courts,  and  are  quite  as  capable  of 
dealing  with  the  cases  in  the  small  courts  as  they  are 
in  the  large  ones.  I  think  it  is  very  important  that  the 
j  arisdiction  should  be  given  to  all  courts  if  it  is  to  be 
any  real  relief  and  any  real  economy. 

12.025.  It  comes  down  to  this,  as  far  as  those  couits 
are  concerned  :  a  question  whether  they  are  a  fit  court 
and  the  registrars  fit  officers  for  doing  the  work  ? — That 
is  so. 

12.026.  Do  you  consider  from  your  experience  that 
these  cases  would  be  difficult  ? — I  do  not  think  they 
would  raise  difiicult  questions  of  law ;  and  with  regard 
to  fact,  of  course  if  the  parties  are  not  represented  on 
either  side,  it  is  always  difficult  for  the  judge  to  get  the 
real  facts  out,  but  the  county  court  judges  are  so 
experienced  in  that  class  of  case,  as  they  constantly 
have  cases  where  the  parties  appear  in  person  without 
any  legal  representatives,  that  I  think  they  would  be  as 
likely  to  get  to  the  real  truth  as  the  High  Court  judges 
would. 

12.027.  Do  you  consider  it  a  sound  suggestion  that 
possibly  the  poorer  people  might  resent  being  relegated 
to  the  county  courts  for  their  cases  ? — It  does  not 
appeal  to  me.  I  think  the  poorer  classes  like  the 
county  courts  very  much,  except  sometimes  when  they 
are  defendant,  or  when  it  is  used  as  a  means  for  getting 
money  out  of  them,  but  that  objection  exists  in  every 
court. 

12.028.  In  your  district  is  the  court  well  abreast  of 
its  work  ? — Yes,  very  well  indeed. 

12.029.  It  is  impossible  to  tell  at  this  moment,  if 
this  jurisdiction  were  confen-ed,  how  many  cases  one 
might  expect  ? — Yes. 

12.030.  Do  you  think  that  there  would  be  room  for 
their  being  tried,  to  put  it  shortly  ? — I  think  plenty. 
I  think  the  county  courts  would  be  able  to  cope  with 
the  business  without  any  increase  of  judges. 

12.031.  Do  you  attach  any  importance  to  a  sugges- 
tion which  has  been  made  that  there  might  be  lack  of 
uniformity  in  decisions  ? — No,  I  do  not,  myself.  I 
cannot  see  that  there  would  be  any  more  lack  of 
uniformity  with  55  judges  than  with  two  if  those  two 
differ  very  widely. 

12.032.  And  deal  with  aU  the  work  ? — If  you  have 
a  judge  veiy  much  against  granting  divorces,  and 
another  judge  who  is  very  much  in  favoiu-  of  them,  I 
should  think  that  the  average  of  55  would  bring  about 
more  equal  justice  than  those  two  extremes.  I  think 
they  would  all  try  and  do  what  is  right. 

12.033.  "Would  you  give  this  jurisdiction  to  the 
judge  alone,  or  would  you  allow  the  introduction  of 
juries  ? — Personally,  I  prefer  to  give  the  jurisdiction  to 
the  judge  alone ;  but  if  it  is  thought  right  to  give 
jmisdiction  to  judges  and  juries  I  have  no  fear  of  the 
cotmty  court  juror.  As  under-sheriff  of  the  county 
it  is  my  duty  to  summon  aU  the  juries  at  the  assizes, 
and  as  registrar  of  the  county  court  to  summon  the 
juries  for  the  county  covut  judge,  and  they  are  taken. 
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from   exactly  the   same    class.     They  are    the    same 
men. 

12,034  Did  you  hear  the  suggestion  which  was 
made  by  Mr.  English  Hairisou  about  there  being  a 
difference  between  the  two  P — Tes,  and  the  only  way  I 
can  account  for  that  is  this.  Owing  to  education  there 
has  been  a  very  great  improvement  in  the  common  law 
juror  during  the  last  10  or  16  years,  and  I  should 
think  when  Mr.  English  Hariison  used  to  appear  in  the 
county  court  it  was  before  education  had  improved  the 
juror. 

12.035.  Tou  get  the  same  class  in  the  High  Court  as 
n  the  county  court  ? — Tes.  I  have  a  great  deal  to  do 
with  the  list :  as  Clerk  of  the  Peace  I  prepare  it.  It  is 
sent  to  the  under-sheriff,  and  from  that  list  I  summon 
all  the  jurors  at  assizes.  It  is  my  duty  to  send  to  each 
registrar  in  the  county  a  portion  of  the  list  which 
affects  them,  and  from  that  list  ihey  summon  the 
county  court  juiies.  There  is  cne  tuggestion  I  should 
like  to  make.  I  think  perhaps  I  should  prefer  if  juries 
were  to  try  the  case  to  increase  the  number  from  8  to 
12,  It  is  more  a  matter  of  sentiment  than  anything 
else. 

12.036.  Do  you  mean  that  generally,  or  only  with 
regard  to  these  divorce  cases? — I  should  ralher 
prefer  myself  that  county  court  juries  consisted  of  12 
men. 

12.037.  Exactly  the  same  as  in  the  High  Court  ? 
—Tes. 

12.038.  With  regard  to  a  suggestion  that  litigants 
might  seek  out  a  judge  -nho  was  more  favourable  to 
them  in  one  district  than  he  might  be  in  another,  can 
you  stTggest  aisy  safeguard  for  that? — I  should  suggest 
that  proceedings  could  be  only  taken  in  the  district 
within  which  the  petitioner  has  lived  for  a  certain 
time. 

12.039.  Tou  have  already  dealt  with  the  other 
point  in  your  proof.  What  limitation  would  you  place 
upon  the  jeople  as  regards  means? — I  should  reject 
the  question  of  assets  altogether,  because  I  tinhk  they 
would  be  difficult  to  ascertain.  I  should  take  the  joint 
income  ana  put  it  about  160L  a  year,  or  something 
like  3Z.  a  week. 

12.040.  It  has  been  suggested  that  a  -wife  suing, 
especially  wheie  her  husband  had  disappeared,  might 
be  in  a  difficulty  in  satisfying  a  judge  about  the  joint 
income.  Have  you  any  suggestion  to  make  as  to  how 
that  difficulty  might  be  met  ? — I  should  have  thought 
that  she  would  not  have  had  any  very  gieat  difficulty  in 
proving  what  the  income  of  her  husland  was,  at  all 
events  when  he  left  her. 

12.041.  With  regard  to  damages,  you  propose  to 
limit  them  to  lOOL  ?— Tes. 

12.042.  Tou  think  a  right  to  claim  damages  should 
be  maintained  ? — I  should  rather  prefer  to  put  the 
damages  at  lOOZ.  I  think  there  should  be  some 
damages. 

12.043.  What  have  you  to  say  about  audience  in 
the  county  court  ?— I  think,  if  you  are  really  going  to 
make  proceedings  cheap  and  within  the  reach  of 
poor  people,  you  should  allow  solicitors  to  have 
audience.  There  is  no  doubt  in  a  great  number  of 
cases,  cases  of  any  complication  or  where  the  means 
woidd  stand  it,  counsel  would  be  employed ;  but  I  think 
it  would  be  a  great  mistake  to  deny  solicitors  audience. 
They  have  hitherto  had  audience  wherever  the  juris- 
diction of  the  county  courts  run,  and  I  think  they 
should  have  audience  in  these  divorce  cases  if  they 
were  under  the  county  courts.  The  judges  get  to  know 
perfectly  well  the  solicitors  who  practise  before  them, 
and  they  know  whom  they  can  trust  and  whom  they 
cannot.  I  do  not  think  there  would  be  any  risk  from 
that. 

12.044.  Tou  have  given  some  figiu-es  here  about  the 
cost  of  employing  counsel.  What  do  you  say  about 
that? — I  think  it  would  certainly  make  it  more 
expensive.  I  say  in  the  High  Court  a  defended  country 
case  costs  about  185?.  If  the  procedure  in  the  county 
court  were  similar  to  that  in  the  Probate,  Divorce  and 
Admiralty  Division,  I  think  a  defended  case  in  the 
county  court  would  cost  about  65Z.,  or  about  45Z.  if  no 
counsel  were  employed,  and  if  neither  counsel  nor 
solicitor  were  employed,  about  12Z.     I  think  it  would 


be  possible,  without  injuring  its  efficiency,  to  make  the 
procedru'e  in  the  county  court  in  divorce  matters  very 
much  more  simple,  and  if  that  were  done  a  lower 
scale  might  be  taken,  what  we  know  in  the  county 
court  as  Table  A. 

12.045.  Tou  are  speaking  of  defended  cases  ? — Tes.. 
If  this  simpler  procedure  were  adopted  in  a  defended 
case  the  cost  would  be  about  29Z.  if  counsel  were 
employed,  and  about  211.  if  no  counsel  were  employed,, 
or  about  IIL  if  no  counsel  or  solicitor  were  employed. 
With  regard  to  undefended  cases,  the  average  cost  in 
the  High  Court  is  from  52Z.  to  58L,  but  if  the  divorce 
procedure  in  the  county  court  were  that  in  force  in  the 
Divorce  Division  the  costs  would  be  about  19Z.,  or,  if  no 
counsel  employed,  about  IIZ.,  and  with  neither  coimsel 
nor  solicitor  employed,  about  4Z.  I  think  a  simpler 
procedure  might  be  adopted,  in  which  event  Table  A. 
might  be  apph'ed,  and  then  it  would  cost  lOZ.  if  counsel 
were  employed,  and  8Z.  if  no  counsel  were  employed, 
and  if  no  counsel  or  solicitor,  I  think  it  might  be  done 
for  about  3Z.  17s.  &d. 

12.046.  Broadly  speaking,  your  point  is  that  the 
High  Court  would  always  cost  more  than  the  county 
court  ? — It  must  always  be  so. 

12.047.  What  do  you  say  about  the  possibility  of 
there  being  collusion  in  the  county  court  cases  ? — I  do- 
not  think  there  is  any  more  chance  of  collusion  in  the 
county  court  than  in  the  High  Court.  In  the  county 
court  district  the  registrar  and  the  bailiff  and  the 
police  officers  who  are  in  attendance  know  all  about, 
the  parties.  I  think  we  should  very  soon  hear  of  it  if 
there  was  any  collusion. 

12.048.  Tou  would  allow  an  appeal  to  the  Probate 
Division  ? — Tes,  I  think  I  would. 

12.049.  If  necessary  both  on  the  law  and  facts  ? — 
Tes. 

12.050.  In  that  appeal  you  suggest  that  the  judge 
of  the  county  court  should  have  power  to  assign  counsel 
or  counsel  and  solicitor  to  poor  litigants,  and  that  the^ 
costs  should  be  defrayed  out  of  the  Imperial  funds  ? — 
Tes,  out  of  the  Imperial  funds.  That  is  done  now  in 
appeals  to  the  Court  of  Criminal  Appeal.  The  judges, 
thei-e  can  assign  either  counsel  alone  or  counsel  and 
solicitor  to  any  applicant  before  them,  and  it  works 
very  well. 

12.051.  Passing  to  another  point,  you  are  clei-k  of 
the  peace  for  Hertfordshire,  and  see  the  magistrates, 
work  too  ? — Tes. 

12.062.  What  do  you  say  about  the  power  to  grant 
separation  orders  which  the  magistrates  have  ? — I  think 
the  power  to  grant  pei-manent  separation  orders  is  a  very 
large  one  to  give  to  justices  of  the  peace.  I  know 
that  the  practice  in  petty  sessional  courts  differs  veiy 
much  indeed  as  to  granting  separation  orders.  In 
some  they  are  easy  to  get,  and  in  some  I  may  say  they 
are  almost  impossible.  I  think  that  the  power  to  grant 
permanent  separations  shoTild  be  given  to  a  tribunal, 
having  a  legal  training. 

12.063.  Tou  also  raake  a  statement  in  your  proofs 
about  the  petty  sessional  court  having  power  to  grant 
orders  ? — I  think  that  they  should  have  power  to> 
grant  a  temporary  sepai-ation,  say  for  six  months,, 
or  something  of  that  sort,  so  as  to  allow  the  applica-- 
tion  for  the  permanent  sepai'ation  to  be  made  to  the 
county  court. 

12,054.  Would  you  confine  that  power  to  grant 
temporary  separation  to  cases  of  conviction  for  aggra- 
vated assault  or  cruelty  ? — Tes. 

12,066.  Where  protection  is  absolutely  required  ? — 
,A.bsolutely  necessary  at  the  moment. 

12,066.  Por  the  other  cases  you  would  only  allow 
the  maintenance  order  ? — Tes. 

12.057.  With  regard  to  this  question  of  operating 
for  six  months  only,  do  you  foresee  any  difficulty  if 
that  principle  were  adopted?  —  I  think  six  months 
would  be  enough  time.  It  should  be  ample  time  to- 
allow  the  application  for  the  permanent  separation 
to  be  made  to  the  county  court. 

12.058.  Have  you  considered  the  case  of  a  poor, 
woman  who  gets  a  temporary  order  for  six  months  P.- 
It  would  be  some  considerable  expense  even  to  get  in 
the  county  court  a  permanent  separation  order  ? — I  do 
not  see  why  it  should  be  expensive  at  all.     I  should . 
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think  that  for  a  very  small  fee  the  application  might  be 
made  to  the  county  com-t  judge. 

12.059.  Tou  thinlc  that  might  be  provided  for? — 
Yes.  I  thinli:  a  scale  of  fees  might  be  made  under  any 
Act  vfhich  may  follow  as  the  result  of  this  Commission. 
That  might  be  provided  for.  I  see  no  reason  why  it 
shotdd  be  more  expensive  than  in  petty  sessional 
courts. 

12.060.  If  the  woman  at  the  end  of  six  months  was 
determined  to  maintain  the  position  of  separation,  do 
yon  see  any  objection  to  her  being  entitled  to  apply 
upon  the  facts  ah-eady  proved,  or  should  she  have  to 
prove  the  matter  over  again  ? — I  woidd  leave  it  as  a 
matter  of  evidence.  I  should  think  the  fact  that  the 
magistrates  had  granted  a  temporary  separation  would 
always  be  of  great  weight  with  the  ooiuity  court  judge. 
I  would  not  tie  his  hands. 

12.061.  If  she  remained  separated  during  the  six 
months  and  wished  to  persevere  in  that  position,  there 
woiild  be  nothing  in  the  way  of  cruelty  or  assaiilt 
possible  in  the  m.eantime.  There  would  be  nothing 
new,  only  the  old  facts.  How  do  you  suggest  that 
should  be  dealt  with? — I  think  she  would  have  to 
prove  her  case  again,  but  no  doubt  the  county  court 
judge  would  not  go  back  upon  a  conviction  for  an 
aggravated  assault.  He  could  not.  I  should  think  in 
the  High  Court  it  would  have  immense  weight  if  there 
was  a  conviction  for  an  aggravated  assault.  I  do  not 
think  you  would  find  the  High  Court  would  be  likely 
to  go  back  upon  that  in  a  matter  of  cruelty. 

12.062.  Then  with  regard  to  the  Licensing  Act  of 
1902,  you  think  that  the  jurisdiction  of  the  magistrates 
to  grant  separations  should  be  transferred  to  the  High 
Court  and  the  county  coui-t  ? — Tes. 

12.063.  At  present  the  High  Coui-t  has  no  jm-isdic- 
tion  ? — No. 

12.064.  It  does  not  meet  any  cases,  except  those  of 
the  very  poor .'' — Tes. 

12.065.  "Would  you  leave  that  with  the  magistrates  ? 
— ^I  do  not  think  it  would  be  necessary.  I  would  only 
leave  the  power  to  grant  temporary  separation  to  the 
magisti-ates  in  cases  of  cruelty,  where,  really  for  the 
protection  of  the  party,  it  was  necessary  that  an  order 
should  be  made. 

12.066.  Would  you  regard  the  apphcation  of  the 
Act  of  1902  as  being  of  a,  much  more  permanent 
character  ? — Tes.  There  would  be  no  harm  in  delay  in 
the  case  of  dnmkenness.  The  application  might  be 
made  in  the  first  instance  to  the  county  court.  Why  I 
would  propose  to  leave  the  power  of  granting  tempo- 
rary separation  to  the  magistrates  in  cases  of  cruelty 
would  be  because  they  may  have  a  case  before  them 
where  they  think  it  desirable  for  the  protection  of  the 
woman  or  the  man,  as  the  case  may  be,  that  it  should 
be  granted  at  once. 

12.067.  They  would  be  the  tribunal  before  whom 
the  case  of  aggravated  assault  would  come  ? — Tes. 

12.068.  The  other  would  be  a  mere  sequence  of  it  ? 
—Tes. 

12.069.  With  regard  to  the  question  of  the  public- 
ation of  reports  of  divorce  cases,  before  I  ask  you 
about  that  I  would  like  to  know  whether  this  is  a 
matter  upon  which  yoiu-  association  are  agreed  ? — I  do 
not  think  they  are.  They  are  agreed  to  this  extent : 
they  consider,  whatever  the  rule  is  in  the  High  Court 
with  regard  to  it,  that  it  should  be  the  rule  in  the 
county  coui-t. 

12.070.  That  does  not  help  us  very  much  ? — Then  I 
must  tell  you  my  personal  view,  because  they  will  not 
go  further. 

12.071.  Is  there  a  division  of  opinion? — A  very 
great  difference  of  opinion. 

12.072.  Can  you  tell  us  the  proportion  of  that 
difference  ?— I  should  think  about  half  and  half  upon 
it. 

12.073.  Then  we  wiU  take  your  own  view? — My 
own  view  is  that  it  is  a  necessary  evil,  the  publication 
of  these  reports.  I  think  it  would  be  a  great  mistake 
to  limit  the  publication  of  them.  I  think  you  must 
leave  it  to  the  Press  to  be  wise  in  what  they  publish. 
I  think  it  would  have  a  very  bad  effect  on  the  witnesses. 
They  would  be  more  likely  not  to  tell  the  truth.  I 
think   the  fact  that  there  is  publication   makes  them 


dread  to  tell  what  is  untrae,  and,  further  than  that,  I 
think  rumours  get  about  as  to  the  evidence  which  has 
been  given,  which  possibly  may  be  very  unfair  to  the 
innocent  person,  and  it  is  very  much  better,  I  think,  for 
the  protection  of  all  parties  interested,  that  the  real 
truth  should  be  known,  which,  bad  though  it  may  be,  is 
not  often  as  bad  as  the  rumours  which  get  about. 

12,074.  How  much  consideration  have  you  given  for 
the  public  who  read  these  cases,  in  stating  that  opinion  ? 
— I  camiot  say  more  than  that  I  think  it  is  a  necessary 
evil.  I  tliink  that  it  would  be  a  great  dangei  to 
suppress  them. 

12,07.5.  With  regard  to  the  division  of  opinion  in 
your  society,  you  represent  one  half  ? — Tes. 

12.076.  Does  the  other  half  express  itself  entirely 
against  publication  ? — I  think  the  other  half  would  be 
in  favour  of  the  pubhcation  of  the  mere  fact,  a  sort  of 
register  of  what  has  been  done. 

12.077.  That  means  really  the  charge  and  the 
result  ? — I  think  we  would  all  agree  that  the  judge,  if 
he  saw  fit,  should  hear  the  case  in  camera,  if  he  thought 
it  was  a  very  bad  case  indeed. 

12.078.  Tou  have  made  very  plain  what  your 
association  thinks.  Now  with  regard  to  the  question 
of  amendments,  are  these  matters  upon  which  there  is 
a  dm' erence  of  opinion  in  your  association  ? — Tes,  there 
is  a  difference  of  opinion  also  with  regard  to  this. 

12.079.  We  will  take  them  separately.  The  first 
you  deal  with  is  the  equality  of  husband  and  wife  ? — 
I  think  the  majority  are  in  favour  of  that.  I  certainly 
strongly  am. 

12.080.  WiU  you  give  the  reasons  which  have  led 
you  to  that  conclusion  ? — I  think  that  the  wife  has  as 
much  right  to  the  chastity  of  the  husband  as  the 
husband  has  to  the  chastity  of  his  wife,  and  I  think  in 
this  matter  women  have  a  decided  grievance. 

12.081.  With  regard  to  the  practice  you  suggest 
that  in  any  case  where  a  woman  was  the  guilty  party 
and  is  charged  along  with  a  man,  that  she  should  be 
seiwed  and  have  a  right  to  appear  in  the  proceedings  ? — 
Tes,  certainly  she  should  have  an  opportunity  of 
appearing  and  resisting  the  case. 

12.082.  Then,  in  the  next  paragraph  in  your  proof, 
you  say  you  think  that  there  might  be  a  simplification 
of  the  practice,  and  thus  the  expense  reduced  ? — Tes  : 
I  think  that  a  great  deal  of  expense  is  incurred  in 
divorce  proceedings  in  interlocutory  proceedings,  pro- 
ceedings for  particulars,  better  particulars,  discovery, 
interrogatories,  and  things  like  that.  I  would  propose, 
in  the  proceedings  when  commenced  by  petition  or 
summons,  that  the  petitioner  should  be  obliged  to  give 
the  best  particulars  he  can,  and  should  be  confined  to 
dealing  with  those  in  the  court,  unless,  say,  14  days 
before  the  trial,  he  gives  notice  of  further  facts  upon 
which  he  intends  to  rely. 

12.083.  I  gather  you  think  that  he  should  swear  te 
his  particulars  ? — Certainly. 

12.084.  Would  you  supplement  that  by  requiring 
the  solicitor  to  swear  them  too,  so  far  as  he  is  able .'' — 
Tes,  I  think  it  would  be  as  well. 

12.085.  Tou  have  a  suggestion  to  make  with  regard 
to  inten-ogatories.  Can  you  tell  us  what  that  is  ? — 
Tes.  That  is  mainly  on  the  point  which  I  mentioned 
just  now.  I  think  that  both  parties  should  be  able  to 
give  notice  of  the  docimients  they  intend  to  rely  upon 
to  the  other  side. 

12.086.  Without  the  formal  orders?— Tes.  I  think 
it  is  quite  unnecessaiy.  Both  parties  should  be  obliged 
to  give  notice  of  all  the  facts  which  they  uitend  to  prove, 
and  all  the  documents  which  they  intend  to  produce, 
and  it  should  be  limited  to  those  at  the  trial. 

12.087.  With  regai-d  to  other  matters,  you  have 
some  evidence  to  give  on  the  question  of  lunacy.  I 
would  like  to  ask  you  one  question  before  I  come  to 
that,  because  I  do  not  find  that  you  have  dealt  with  it. 
We  have  had  it  suggested,  namely,  whether  you  or  the 
association  that  you  represent,  have  come  to  any  con- 
clusion about  divorce  being  granted  on  the  ground  of 
wilful  desertion  over  a  lengthy  period  ? —  1  think  the 
majority  think  that  would  be  dealt  with  by  the 
adultery.  Probably,  if  there  is  a  desertion  over  a 
lengthy  period  there  has  been  adultery. 
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12.088.  It  would  be  reasonable,  you  think,  to  infer 
after  a  certain  period  that  that  had  taken  place  ? — I 
think  so. 

12.089.  Without  actually  formal  proof  of  it?— Tea. 
I  think  it  would  not  be  unreasonable  to  infer  that. 

12.090.  Now  we  can  pass  on  to  the  question  of 
lunacy.  What  have  you  to  say  aboiit  that  ? — Person- 
ally I  think  that  it  would  be  exceedingly  dangerous  if 
divorce  could  be  granted  on  the  ground  of  limacy.  I 
have  figures  here  which  will  show  you  that  you  cannot 
possibly  tell  whether  or  not  the  lunacy  wiU  be  per- 
manent. I  can  show  you  that  there  have  been  several 
cases  where  doctors  have  stated,  according  to  the  best 
of  their  opinion,  that  the  lunacy  was  permanent,  where 
it  has  turned  out  not  to  be  the  case  and  where  there 
has  been  recovery.  I  am  also  clerk  to  the  "Visiting 
Committee  at  the  Hertfordshire  Asylum,  and  it  is  my 
duty  there  to  see  with  the  Committee  aU  the  patients 
that  ai-e  discharged,  and  we  find  frequently  patients  are 
discharged  when  the  Medical  Superintendent  thought 
that  there  would  not  be  the  slightest  chance  of 
recovery.  Further  than  that,  we  find  that  when 
patients  come  to  the  asylum  they  are  very  apt  indeed 
to  think  that  there  are  spiteful  reasons  for  keeping 
them  and  for  sending  thorn  there,  and  I  think  if  there 
was  a  possibihty  of  a  divorce  for  lunacy  being  granted 
they  would  frequently  be  apprehensive  that  that  was 
the  reason  they  had  been  sent  to  the  asylum.  We  find 
that  the  visits  of  the  husband  or  wife,  as  the  case  may 
be,  and  of  the  children,  to  the  patients  when  in  the 
asylum  are  of  the  greatest  possible  benefit,  and  fre- 
quently produce  recovery.  I  think  it  would  be  adding 
a  new  terror  to  lunacy  if  the  fact  that  one  of  the 
parties  to  a  marriage  became  insane  were  to  be  a  gi-ound 
of  divorce. 

12.091.  That  is  looking  at  it  rather  from  the  point 
of  view  of  the  lunatic.  Are  you  quite  taking  into 
consideration  the  position  of  the  person  who  is  left 
outside  ? — I  natiu-ally  feel  very  sorry  indeed  for  the 
person  who  is  left  outside,  but  on  the  whole  I  think  he 
took  his  wife  for  better  or  for  worse,  and  it  is  one  of 
the  risks  aU  human  beings  must  i-un. 

12.092.  Will  you  amplify  that  and  say  why  ?  — 
Because  1  think  on  the  whole  that  it  would  be  a  matter 
of  very  great  hardship  indeed  to  the  lunatic  if  divorce 
could  be  granted  because  of  the  insanity  of  one  party, 
and  weighing  the  whole  thing  together  I  think  you 
would  be  doing  greater  harm  to  the  lunatic  than  would 
be  justified  for  the  benefit  of  the  husband  who  was 
fortunately  sane. 

12.093.  I  want  to  fuUy  appreciate  it,  because  we  all 
feel  the  difficulty  of  this.  There  is  a  case  in  your 
paper — I  will  get  the  figures  all  together  in  a  moment 
— ^where  you  say  that  a  person  was  discharged  after 
having  been  ia  the  asylum  for  20  or  25  years?- — 14 
years  I  think  it  is. 

12.094.  I  am  coming  to  the  other  one  directly  ? — 
Tes.     That  is  an  extreme  case  in  the  table. 

12,096.  1  want  to  know  whether  your  views  have 
sufficiently  considered  the  case  of  a  person  who  might 
in  very  early  life,  a  short  time  after  marriage,  be  left 
as  I  said,  outside  P — My  sympathy  would  be  very  much 
with  that  person,  but  it  would  not  caiTy  me  to  the 
extent  of  granting  him  or  her  a  divorce. 

12.096.  With  regard  to  the  figures  you  give  here, 
you  say  that  1,070  lunatics  were  discharged  as  recovered 
from  the  London  County  Asylums  in  the  year  1908  ; 
89  of  marriageable  age  had  been  in  between  6  and 
10  years? — That  should  be  "had  been  insane"  not 
"  had  been  in." 

12.097.  And  13  between  10  and  15  years,  and  one 
between  20  and  25  years.  That  is  what  you  say? — 
Tes. 

12.098.  Oa,n  you  teU  me  at  the  London  County 
Asylums  how  "many  married  people  there  are  at  the 
present  time  ? — I  could  not  tell  you. 

12.099.  We  will  have  some  statistics  from  the 
Lunacy  Commissioners  about  that  later  on,  but  you 
cannot  tell  us  that  now  ?■ — No. 

12.100.  Do  you  know  how  many  cases  there  were  of 
people  who  had  remained  in  for  the  rest  of  their  life  ? 
That  is  only  cases  of  discharge  ? — Tes. 


12.101.  I  should  like  to  know  also  what  ages  they 
went  in  at,  and  so  on.  Can  you  teU  me  whether  the 
61st  Report  of  the  Lunacy  Commissioners  to  which  you 
refer  contains  any  figures  which  would  show  that  ? — 
I  daresay  it  does.  I  could  get  those  figures  for  you  if 
you  want  them. 

12.102.  Do  not  trouble  to  do  that,  because  the 
Lunacy  Commissioners  are  going  to  come  later  on  to 
give  evidence.  Then  you  say  in  the  year  1886  there 
were  8,009  admissions  into  43  asylums  ? — That  is  those 
whose  statistical  tables  could  be  compared.  They  have 
been  open  for  a  time. 

12.103.  In  the  20  years  from  1886  to  1905,  2,991  or 
37  ■  3  per  cent,  of  these  recovered.  Does  that  mean 
that  the  remaining  63  per  cent,  did  not  recover  ? — They 
did  not  recover.    They  either  died  in  the  asylum  or 

12.104.  How  many  of  those  are  married  ?  I  suppose 
you  cannot  tell  us  ? — No. 

12.105.  Of  these  2,991  recoveries,  2,665  or  88-8  per 
cent,  recovered  within  two  years ;  271  or  9  per  cent, 
recovered  from  two  to  five  years ;  49  or  1  •  6  per  cent, 
recovered  from  five  to  ten  years,  and  16  or  '5  per  cent, 
recovered  from  10  to  20  years  ?-;— Tes. 

12.106.  In  the  Hertfordshire  Asylum,  in  the  years 
1906  to  1909  inclusive,  that  is  four  years,  the  total 
cases  discharged  recovered  were  170  ? — Tes. 

12.107.  How  many  were  there  in  the  asylum  in 
those  four  years  ? — I  should  think  there  would  be  about 
800. 

12.108.  One  hundred  and  forty-one  were  discharged 
recovered  within  two  years,  ten  were  discharged  re- 
covered within  two  to  three  years,  ten  were  discharged 
recovered  vsdthin  three  to  five  years,  seven  were  dis- 
charged recovered  within  five  to  ten  years,  and  one 
was  discharged  recovered  within  10  to  15  years,  and 
in  the  case  of  one  who  was  discharged  recovered  the 
duration  was  unknown  ? — Tes. 

12.109.  There,  again,  that  is  your  asylum  ? — Tes, 
that  is  the  Hertfordshire  Asylum. 

12.110.  Can  you  tell  us  how  many  people  have 
remained  in  from  the  time  they  went  in  till  they  died  ? 
— No,  but  I  could  send  you  the  figui'es,  if  you  care  to 
have  them. 

12.111.  Could  you  for  that  asylum  send  the  figui-es 
of  the  ages  or  approximate  ages  of  the  people  when 
admitted,  and  the  duration  of  their  stay  there  ? — 
Tes. 

12.112.  And  whether  they  were  married  or  not  ? — 
Certainly,  and  showing  which  of  them  recovered,  and 
which  did  not,  and,  if  recovered,  within  what  period. 
(App.  IX.,  p.  68.) 

12.113.  If  you  could  do  that  without  much  incon- 
venience, we  should  like  to  have  it.  Ton  have  already 
pointed  out  the  advantage  of  their  friends  visiting 
them  and  the  effect  it  has  upon  them  ? — Tes,  I  think 
that  the  doctors  attach  great  importance  to  it. 

12.114.  I  think  I  have  covered  all  you  want  to  say 
about  insanity.  With  regard  to  penal  servitude,  have 
you  considered  the  question  of  granting  a  divorce 
in  that  case  ?  By  the  way,  to  what  extent  are  your 
societies  in  accordance  with  the  views  you  have  just 
expressed  vsdth  regard  to  lunacy  ? — I  think  in  the  main 
that  they  are  against  any  alteration  in  the  law  beyond 
what  I  have  stated,  putting  the  woman  in  the  same 
position  as  the  man. 

12.115.  Can  you  tell  us  the  state  of  the  division 
of  opinion  vrith  regard  to  lunacy  ? — No,  I  do  not 
think  that  they  have  considered  that  very  fully. 

12.116.  Do  you  mean  that  it  has  not  been  a  subject 
of  resolution  ? — No,  they  are  against  granting  a  divorce 
on  the  grounds  of  lunacy. 

12.117.  When  you  say  that  they  are  against  it,  how 
many  do  you  mean  ? — I  should  say  two  to  one  against 
it. 

12.118.  There  has  been  no  actual  resolution  passed 
one  way  or  the  other? — The  resolution  that  there 
should  be  a  divorce  was  rejected. 

12.119.  By  a  majority  of  two  to  one  P — Tes. 

12.120.  With  regard  to  the  number  who  are  in 
favour  of  it,  can  you  tell  us  in  what  form  their  sug- 
gestion was  as  to  the  number  of  years  that  the  lunacy 
had  lasted  and  as  to  the  improbability  of  their  re- 
covering ?— I  think  they  think  about  thiee  years. 
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12.121.  Three  years  after  tliat  P^After  that,  after 
a  doctor  or  a  certain  number  of  doctora,  have  certified 
that  the  prospects  of  recovery  were  smaU,  then  divorce 
should  be  obtainable. 

12. 122.  When  you  speak  of  this  majority,  is  that  the 
■whole  of  the  Association's  delegates  ? — The  delegates 
from  the  various  associations. 

12.123.  Can  you  teU  me  how  many  came  ? — Yes, 
about  40  or  -50. 

12.124.  I  was  asking  you,  I  think,  about  punishment 
by  long  sentences  of  penal  servitude.  Upon  that,  have 
you  only  your  individual  opinion,  or  have  you  anything 
to  say  on  behalf  of  the  associations  ? — I  think  this  is 
only  an  individual  opinion.  I  have  seen  a  certain 
amount  of  criminal  work  myself,  and  as  a  rule  the 
relations  of  the  convicts  are  very  iond  of  thena.  I  do 
not  think  that  as  a  rule  they  want  divoi-ce.  I  thiak  it 
would  be  quite  sufficient  if  they  could  i  ilitain  a  divorce, 
in  courts  which  would  not  be  costly,  for  adulteiy.  I 
think  that  would  be  quite  enough  ;  I  do  not  think  that 
it  is  necessary  to  go  beyond  that.  I  do  not  tnink  the 
mere  fact  of  conviction  should  entitle  a  man  or  a 
woman  to  a  divorce. 

12,12.5.  "Would  you  make  any  diffex-ence  according 
to  the  class  of  offence  for  which  they  weie  convicted? 
— I  would  leave  it  in  that  way,  if  it  involved  adultery, 
they  should  have  it. 

12.126.  We  looked  the  other  day  at  the  statistics 
which  dealt  with  the  kind  of  case  which  gets  long 
sentences,  and  some  of  these  cases  were  offences  of 
such  a  character  that  it  might  be  difiicult  to  say  that 
adultery  had  been  committed.  Would  you  include 
those  ? — Cases  of  that  sort  ? 

12.127.  Tes,  you  know  the  sort  of  cases  I  mean? — 
Tes,  I  quite  understand,  and  I  should  certainly  give 
them  for  that.  I  meant  rather  in  the  wider  term  by 
"  cases  of  that  sort." 

12.128.  I  mean  cases  which  have  no  connection 
whatever  with  anything  sexual  where  heavy  sentences 
are  given  ? — 1  should  not  give  it  for  those,  but  for 
anything  sexual  I  should. 

12.129.  How  does  this  accord  with  the  views  of 
your  members  ? — I  think  that  they  would  agree  with 
that.  They  would  agree  if  there  had  been  any  sexual 
offence  to  grant  a  divorce. 

12.130.  Have  there  been  any  resolutions  passed  ? — 
No,  I  do  not  think  there  have. 

12.131.  {The  Earl  of  Derby.)  Have  you  any  statistics 
which  would  show  how  many  of  the  lunatics,  say  in 
the  Hertfordshire  Asylum,  are  the  children  of  parents 
who,  on  the  one  side  or  the  other,  have  been  lunatics  ? 
— I  have  no  doubt  that  a  considerable  number  would 
be.  I  could  include  those  in  the  figures  which  1 
promised  to  send  you. 

12.132.  Do  you  think  you  could  ? — Tes,  I  think  I 
could. 

12.133.  Tou  agree  to  a  certain  extent  that  it  is 
hereditary  ? — And  so,  imfortunately,  are  many  equally 
bad  diseases.  I  think  if  you  once  begin  to  interfere 
with  the  marriage  tie  on  account  of  the  evils  the  flesh 
is  heir  to,  you  are  taking  a  very  great  responsibility. 
If  you  start  doing  that,  you  must  do  it  with  things 
like  cancer,  consumption,  and  many  other  things. 

12.134.  Do  you  not  think  that  there  is  hardship  to 
a  woman  whose  husband  has  been  shut  up  for  lunacy, 
that  he  should  be  allowed  out  on  the  assumption  that 
he  is  cured,  and  that  they  should  resume  co-habitation  ? 

Tes,  of  course  I  do  think  that  it  is  a  great  hardship, 

but  I  do  not  think  you  can  prohibit  sexual  intercourse 
by  those  sort  of  people.  I  have  often  felt,  when  I  have 
seen  them  discharged,  what  a  terrible  thing  it  is  that  this 
young  woman  is  going  back  to  her  husband's  house,  but 
I  could  not  conceive  any  law  which  would  prevent  it. 

12.135.  I  am  thinking  less  of  the  persons  than  of 
the  State  as  a  whole.  Is  not  there  a  possibility  of 
giving  the  man  or  the  woman  a  chance,  as  the  case 

may  be  ? Suppose  the  case  of  a  woman  who  has  been 

in  an  asylum  and  been  insane,  and  you  grant  a  divorce 
to  her  husband,  and  she  recovers  and  comes  out.  Tou 
cannot  prevent  her  marrying  someone  else,  and  if  you 
cannot,  what  good  have  you  done  to  the  State  ?  All 
you  have  done  is,  that  you  have  precluded  her  from 


having  childi'en  by  the  first  husband  she  married. 
Tou  cannot  preclude  her  from  man-yiug  again.  I  am 
afraid  you  cannot  carry  the  protection  of  the  State  as 
far  as  that. 

12.136.  With  regard  to  the  recoveries  which  you 
speak  of,  have  yon  any  statistics  which  show  how  many 
of  those  cases,  which  are  discharged  as  cured,  even- 
tually come  back  ? — Some  of  course  come  back,  and  I 
will  include  those  in  the  figures  which  I  am  gomg  to 
send  you. 

12.137.  Cannot  you  give  us  any  idea,  for  our  infor- 
mation now,  of  the  numbers  ? — No,  but  I  should  think 
perhaps  25  per  cent,  come  back. 

12.138.  Tou  think  we  may  take  it  that  those  who 
are  discharged  as  recovered,  who  do  not  come  back,  are 
roughly  75  per  cent.  ? — I  am  not  an  expert,  but  my 
idea  is  that  those  who  come  back  would  be  much  more 
likely  to  be  those  who  had  been  back  in  tbe  asylum  for 
a  short  time,  that  is  to  say,  habitual  drunkards.  They 
come  to  the  asylum  for  a  short  time,  and  get  cured, 
and  begin  to  di-ink  again,  and  back  again  they  come. 
The  percentage  of  people  discharged  as  recovered  after 
three  years,  who  have  come  back,  would  not  be  as  large 
as  the  percentage  of  those  who  have  been  there  a  short 
time. 

12.139.  Would  it  ue  possible  in  the  returns  to  give 
some  idea  of  how  long  they  have  been  out  between  the 
time  they  were  discharged  and  the  time  they  were 
received  again  ? — Tes,  I  will  give  you  that. 

12.140.  Tour  experience  is  at  the  Hertfordshire 
Asylum  ? — Tes. 

12.141.  Have  you  ever  found  that  women  who  are 
confined  there  as  lunatics  have  had  children  ? — Never, 
unless  they  have  been  enceinte  when  they  have  arrived. 

12.142.  Nothing  of  the  kind  has  happened  there  ? — 
So  far  as  one  can  humanly  teU,  it  is  impossible.  They 
are  marvellously  careful  indeed. 

12.143.  Have  you  heard  of  cases  ? — I  have  not  of 
my  own  knowledge.  I  have  not  heard  of  one  in  the 
Hertfordshii-e  Asylum  or  the  Arlesey  Asylum.  There 
are  tremendous  precautions  taken  against  anything  of 
the  sort.  The  only  people  who  would  have  access  to 
the  women's  part  of  the  asylum  would  be  the  medical 
superintendent  and  the  medical  staff.  No  other  man 
would  be  allowed  in  there  at  all,  and  nobody  except 
those  officers  would  have  the  key. 

12.144.  Tou  have  never  had  any  case  of  women  who 
have  escaped  from  the  asylum  ? — No,  I  do  not  remember 
any.     They  have  escaped,  but  that  has  not  occurred. 

12.145.  That  result  has  never  occurred  ? — No,  1 
have  never  heard  of  it. 

12.146.  (Lord  Ckdhrie.)  Do  I  imderstand  you  to 
say,  with  regard  to  divorce,  that  there  are  three  classes 
of  people  in  the  country.  The  people  who  are  quite 
able  to  afford  the  High  Court  as  it  is  now,  that  is  the 
first  class  ? — Tes. 

12.147.  Then  there  is  the  class  who  are  able  to 
afford  a  moderate  sum,  but  not  able  to  afford  the  high 
cost  which  is  at  present  involved  ? — Tes. 

12.148.  And  then,  thirdly,  there  is  the  class  who 
reaUy  would  require  gratuitous  assistance,  they  being 
left  to  pay  the  cost  of  witnesses  ? — Tes,  or  else  a  veiy 
cheap  tribunal.  I  daresay  there  might  be  some  so 
poor  that  they  could  not  pay  anything. 

12.149.  Excepting  the  cost  of  witnesses.  It  is 
reasonable,  if  a  person  is  going  to  seek  a  divorce,  that 
apart  from  professional  assistance  he  shoulc  pay  for 
the  witnesses  ? — Tes. 

i2,150.  Tou  think  that  the  first  class  should  be  left 
as  it  is  at  present  ? — Tes. 

12.151.  Would  you  provide  for  both  the  other  cases 
by  the  county  court  procedm'c  that  you  suggest? — 
Tes,  I  would,  except  those  within  the  income  of  160Z.  a 
year.  I  dare  say  there  might  be  some  who  were  better 
off  than  160Z.  a  year,  who  would  find  it  a  very  great 
struggle  to  take  proceedings  in  the  High  Court. 

12.152.  Whatever  limit  is  fixed,  at  the  maximum 
of  that  limit  and  for  a  certain  extent  downwards,  you 
have  a  class  who  can  pay  a  moderate  amount  ? — Tes. 

12.153.  Below,  when  you  come  down  to  11.  a  week, 
you  have  a  class  of  people  that  could  only  be  expected 
to  pay  the  cost  of  witnesses  ? — Tes. 
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12.154.  Toil  have  been  asked,  as  between  tlie  county 
court  and  the  assizes  of  a  London  Divorce  judge  going 
on  circuit,  wHch  of  those  systems  would  necessarily 
bring  you  up  against  the  dead  wall  of  the  Treasury, 
and  which  would  not  ? — I  shoidd  say  that  the  more 
expensive  system  to  the  Treasui-y  would  be  giving  the 
jurisdiction  to  the  assize  judges. 

12.155.  Or  sending  a  judge  down.P — Sending  a 
Divorce  judge  round  would  be  more  expense  stiU. 

12.156.  Either  of  these  would  necessarily  involve  an 
addition  to  the  number  of  judges  ? — Yes,  I  think  they 
are  undermanned  now. 

12.157.  We  can  judge  for  ourselves  whether  an 
appeal  to  the  Treasury  would  be  likely  to  succeed  if 
they  could  reply,  "Tou  have  county  court  judges  on 
"  the  spot ;  why  not  employ  them  "  ? — If  1  were  the 
Treasury,  I  should  say  that. 

12.158.  Would  your  proposal  of  the  county  court 
system  demand  anything  from  the  Treasury  ? — I  think 
not. 

12.159.  If  centres  were  fixed,  the  salary  of  the 
county  court  judge  might  require  to  be  increased.  Is 
that  what  you  mean  ? — I  think  it  would  be  a  pity  to 
fix  centres.  I  think  it  is  better  to  give  jurisdiction  to 
all  county  courts. 

12.160.  If  you  did  fix  centres,  that  would  have  to  be 
faced  by  the  Treasury  and  would  be  an  objection  ? — 
Yes. 

12.161.  You  think,  even  although  the  assize  system, 
or  the  circuit  system,  is  the  better  system,  that  it  is 
not  practicable  for  financial  reasons  ? — No. 

12.162.  Whether  better  or  worse? — Even  if  it  is 
better,  I  do  not  think  it  is  practicable  for  the  reasons  I 
have  given  about  the  interlocutory  proceedings,  I  think 
you  must  have  a  judge  on  the  spot. 

12.163.  You  were  asked  whether  you  thought  there 
was  any  risk  of  poor  people  resenting  being  relegated 
to  the  county  court.  The  risk  rather  is  that  the  rich 
people  wiU  ultimately  say  that  they  ought  to  go  to  the 
county  court  ? — Yes,  they  may. 

12.164.  Do  you  think  that  is  rather  a  serious  risk  ? 
— I  should  not  go  so  far  as  that.  I  should  keep  the 
county  court  more  or  less  of  a  poor  man's  court.  1 
think  it  is  better  that  those  who  can  aiford  it  should 
have  divorce  proceedings  in  the  High  Court.  I  am  not 
here  to  say  that  I  consider  the  county  court  better  than 
the  High  Court. 

12.165.  If  the  rich  people  come  ultimately  to  make 
the  demand,  you  would  have  a  sufficient  answer  by 
saying,  "  It  is  not  necessary  in  youi-  case,  whereas  it  was 
necessary  in  the  other  case  "  ? — I  do  not  think  they 
would  make  the  demand. 

12.166.  Then  in  regard  to  the  publication  of  reports, 
have  you  seen  the  Sunday  papers  with  the  headings 
"  Stories  from  the  Divorce  Court "  ? — No,  I  do  not 
think  I  have. 

12.167.  Do  you  not  think  one  would  require  to  see 
that  jnaterial  before  forming  an  opinion  upon  the 
question  ? — I  go  more  by  the  daily  papers  which  I  see. 
The  daily  London  papers,  I  think,  are  vei-y  reasonable. 

12.168.  You  have  suggested  what  one  quite  feels, 
that  in  some  cases  a  fuU  report  is  very  desirable,  and 
you  are  assuming  that  there  is  a  full  report.  Is  it  not 
the  fact  that  there  never  is  a  full  report,  but  only  the 
spicy  details  ? — But  I  think,  as  a  rule,  in  the  London 
papers  they  give  a  fairly  fidl  report. 

12.1 69.  In  the  good  papers  that  is  so,  but  I  suppose 
if  the  practice  of  all  papers  were  assimilated  to  the 
good  papers,  you  think  that  the  result  would  be 
satisfactory  ? — Yes,  I  think  that  would  be  quite  satis- 
factory. 

12.170.  In  regard  to  lunacy,  in  the  asylum  books, 
have  they  any  entry  of  cases  considered  irrecoverable, 
which  would  enable  us  to  see  what  percentage  of  them 
ultimately  turn  out  to  be  recoverable  ? — ^I  think  it  is 
very  hkely  they  have  that.  I  have  seen  the  books  with 
the  medical  superintendent's  writing  in,  and  their 
opinions  from  time  to  time. 

12.171.  (Sir  Lewis  Dibdin.)  You  take  a  great 
interest  in  this  subject,  I  know  ? — Yes,  I  do. 

12.172.  You  were  a  member  of  the  Committee  of 
the  Law  Society  whose  report  has  been  put  in  here  this 
morning  ? — Yes, 


12.173.  I  need  not  say  I  have  no  doubt  that  you. 
took  a  share  in  its  production  ? — Yes,  I  took  some,  I 
agreed  with  it. 

12.174.  When  you  say  that  there  is  a  considerable 
difference  of  opinion  amongst  the  societies  which  you 
represent,  is  there  a  difference  of  opinion  on  the  county 
court  question? — Yes,  certainly,  I  think  that  is  the 
main  conflict.  The  main  conflict  is  as  between  the 
High  Com-t  judges  on  circuit  and  the  county  courts. 

12.175.  Might  I  ask  you  what  kind  of  proportion? 
— On  the  Council  of  the  Law  Society 

12.176.  No,  not  the  Coioncil  of  the  Law  Society,, 
but  the  country  associations  which  you  are  here  to 
represent.  What  would  be  the  ratio  of  those  in  favour 
of  the  county  courts  and  those  in  favour  of  the  assizes  ? 
— I  should  think  two  to  one  in  favour  of  county 
courts.  All  the  places  where  there  are  no  assize  towns 
now  are  strongly  in  favour  of  the  county  court. 

12.177.  A  good  many  of  those  who  now  have  the 
assizes  at  their  town  are  in  favour  of  the  assizes  ? — 
Yes,  some  of  them  are,  but  the  assize  jurisdiction  is 
no  good  to  the  man  who  has  not  an  assize  town  near 
him. 

12.178.  You  are  one  of  the  registi'ars  in  his  Honour 
Judge  Tindal  Atkinson's  district  ? — Yes. 

12.179.  You  speak  a  good  deal  about  Hertfordshire  ? 
—Yes. 

12.180.  Hertfordshire  is  governed,  or,  at  any  rate,, 
influenced  a  good  deal  by  the  fact  that  London  is  so 
near  ? — It  is. 

12.181.  It  is  hardly  a  typical  case  ? — I  do  not  know ; 
I  think  it  is.  In  Hertfordshire  it  would  be  no  advan- 
tage to  us  to  have  cases  tried  in  the  High  Court  in 
London  with  regard  to  the  poor  people  who  cannot 
afford  it,  nor  is  it  any  advantage  to  have  their  cases 
tried  at  the  Assizes  at  Hertford.  If  we  had  to  decide 
between  those  two,  we  should  probably  choose  the 
High  Court  in  London,  but  we  have  ten  county  courts 
m.  the  county,  and  should  therefore  prefer  the  extension 
of  jurisdiction  in  divorce  cases  to  the  county  courts. 

12.182.  That  is  why  I  suggest  that  Hertfordshire  is 
not  a  typical  English  county  upon  this  question  ? — I 
think  Hertfordshire  is  a  county  where,  perhaps,  the 
High  Court  is  less  inconvenience  than  in  many  other 
counties. 

12.183.  I  gather  from  the  purport  of  your  evidence 
that  you  regard  the  marriage  question  as  an  extremely 
important  one,  and  you  think  that  the  marriage  tie 
should  certainly  not  be  lightly  dealt  with  ? — Yes,  I 
agree. 

12.184.  Do  you  not  think  it  is  possible  to  make 
divorce  too  easy  ? — 1  do  not  think  that  you  should 
refuse  it  upon  the  ground  of  expense,  which  you  really 
do  now.  I  do  agree  that  it  is  a  mistake  to  make  it  too 
easy,  and  beyond  what  I  said  about  putting  the  sexes 
in  the  same  position,  I  would  not  extend  the  grounds. 

12.185.  I  am  not  speaking  of  the  grounds  of 
divorce.  I  f oUow  that  you  are  not  in  favour-  of  their 
extension  ;  but,  apart  from  expense,  do  you  not  think 
it  possible  to  make  divorce  too  easy  or  too  accessible  ? 
— Not  if  the  person  is  entitled  to  it.  If  you  get  a 
woman  whose  husband  has  committed  adultery,  and 
left  her  and  gone  abroad,  I  think  you  cannot  have  it 
too  easy  for  her. 

12.186.  You  do  not  think  that  the  fact  that  you 
can  get  divorce  in  the  nearest  county  court,  for,  as  you 
suggest  2Z.,  would  have  an  unsettHng  effect  upon,  for 
example,  the  agrici.iltural  labourers  ? — No,  I  do  not 
think  so.  I  think  the  poorer  classes  are  wonderfully 
forgiving,  and  I  do  not  think  it  would  increase  divorce 
if  you  facilitated  it.  There  are  many  cases — and  I 
could  mention  the  details  of  several  if  you  care  to  hear 
them — where  there  are  really  very  sad  cases. 

12.187.  That  is  not  quite  my  question.  Do  you 
not  think,  if  you  make  divorce  so  easy  as  to  access  that 

■  the  ooiu^i  is  at  the  poor  man's  door,  and  so  cheap,  only 
11.  or  2L,  that  you  would  unsettle  the  feeling  of  per- 
manency in  the  marriage  tie  in  the  country  districts  P — 
You  are  assuming  a  condition  of  affairs  where  adultery 
has  been  committed  and  not  condoned. 

12.188.  I  am  not  ? — At  aH  events,  I  am  considering. 
it. 
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12.189.  My  question  is  with  regai-d  to  people  who 
may  not  have  committed  any  matrimonial  ofEence, 
newly  married  people,  if  you  like.  Would  it  not 
altogether  lessen  the  feeling  of  permanency  in  the 
man-iage  tie,  the  fact  that  they  knew  at  their  door 
there  was  a  diyorce  coui't  accessible  for  a  just  cause,  so 
easy  and  so  cheap  ? — I  should  think  they  wotild  never 
think  of  it  unless  their  partner  had  committed  adultery. 
What  I  mean  is,  people  in  a  better  class  of  life,  who 
can  afford  divorce,  are  not  constantly  thinking  of  the 
Divorce  Court.  They  never  gave  it  a  thought,  until 
unfortunately,  something  has  happened  which  makes  it 
necessary  for  them  to  go  there.  Surely  the  conduct  of 
the  better  classes  and  the  rich  towards  their  spouses  is 
not  affected  by  the  fact  of  the  existence  of  the  divorce 
court.     Why  should  it  unsettle  the  poor  F 

12.190.  I  do  not  think  that  you  must  assume  that 
quite.  Is  it  not  really  a  question  of  degree,  of  how 
cheap  divorce  is  to  be  made.  Tou  speak  of  diminution 
of  the  fees  and  of  in  forma  pauperis  jurisdiction. 
Those  are  all  questions  of  degree.  I  mean  you  can 
make  divorce  cheaper,  whether  it  is  retained  in  the 
High  Court',  or  whether  it  goes  to  the  county  court. 
It  is  a  question  of  degree,  is  it  not  ? — I  do  not  beheve 
at  all  in  the  efficiency  of  the  in  forma  pauperis 
proceedings  if  you  have  a  woman  entitled  to  a  divorce. 

12.191.  As  they  ai-e  now,  I  agree,  but  I  think  you 
said  that  they  ought  to  be  altered  so  as  to  make  them 
more  efEective  ? — 1  do  not  remember  that  I  was  asked 
that  question. 

12.192.  I  thought  you  were  ? — Might  I  explain  what 
I  think  with  regai'd  to  the  in  forma  f-auperis^ositxo^ . 
Supposing  in  a  country  district  a  woman  had  been 
deserted  by  her  husband  who  has  committed  adultery, 
and  she  goes  to  a  solicitor  and  consults  him.  If  juris- 
diction exists  in  the  county  court,  that  solicitor  can 
carry  thi'ough  the  whole  proceedings  himself  for  a 
small  fee ;  if  he  prefers  to  do  it,  he  can  do  it  for 
nothing.  If,  on  the  other  hand,  the  proceedings  have 
to  be  taken  in  the  High  Court,  and  he  has  to  take 
proceedings  in  forma  pauperis,  he  has  to  employ  a 
London  agent  and  a  counsel.  It  is  a  very  difficult 
thing  for  a  country  solicitor  to  have  to  write  to  his 
agent  in  London,  and  ask  him  to  be  good  enough  to 
take  a  case  for  nothing. 

12.193.  Is  that  all  you  mean  by  the  London  agent  ? 
—Yes. 

12.194.  The  London  agent  does  not  cost  any  more 
to  the  chent  than  if  you  do  not  employ  him  Y — Tou 
may  know  something  of  the  woman  and  sympathise 
with  her,  and  perhaps  be  prepared  to  do  the  case  for 
nothing. 

12.195.  Tou  mean  that  you  may  be  charitable 
yourseK,  but  that  you  cannot  make  your  London  agent 
charitable  ? — Yes,  that  is  what  1  mean.  I  have  found 
it  very  unpleasant  myseH. 

12.196.  That  is  the  point  about  the  London  agent  .P 
— Tes,  the  result  is,  if  you  can  afford  it,  you  have  to 
pay  your  London  agent  youi-self . 

12.197.  It  is  not  that  the  costs  are  greater  because 
you  employ  a  London  agent  .P — No,  they  are  much 
higher  in  the  High  Court. 

12.198.  (Chairman.)  Are  you  centred  yourseK  in 
Hertfordshire  ? — Tes,  1  live  at  Hertford. 

12.199.  That  is  only  a  very  short  distance  from 
town  ? — Tes. 

12.200.  Those  people  who  come  from  your  neigh- 
bourhood have  practically  the  same  access  to  London 
as  most  people  would,  if  they  had  had  only  an  access  to 
their  central  county  town  P — Tes. 


12.201.  Tou  find  that  the  people  in  your  parts  can- 
not avail  themselves  of  such  a  thing  ? — No,  on  the 
ground  of  expense. 

12.202.  So  also  it  would  seem  to  follow,  if  you  fixed 
on  an  assize  town,  the  parties  who  are  not  right  in  the 
town  would  be  in  the  same  difficulty  as  your  people 
with  regard  to  London  P — It  would  be  no  good  to  them 
whatever.  I  think  it  would  be  better,  as  far  as  Hert- 
fordshire and  the  High  Court  are  concerned,  to  leave 
the  jurisdiction  of  the  Divorce  Division  as  it  is.  Giving 
it  to  the  county  courts  would  be  an  immense  good. 

12.203.  With  regard  to  the  question  of  lunacy,  you 
spoke  of  a  person  who  had  been  divorced  coming  out 
of  an  asylum,  and  then  there  being  the  possibility  of 
marrying  again  P — Tes. 

12.204.  But  that  would  be  a  matter  as  to  which  a 
spouse  would  be  entitled  to  exercise  a  choice  ? — Tes. 

12.205.  If  she  comes  out  without  any  divorce,  or 
without  the  person  outside  having  any  i-ight  to  one, 
there  is  no  choice  about  it  P — I  think  it  would  be  a  hard 
thing  to  have  that  choice  if  she  had  been  insane  a  short 
time. 

12.206.  Would  there  be  a  real  hardship  to  either  of 
them,  except  a  hardship  got  rid  of  in  favour  of  the  one 
left  outside,  if  this  jurisdiction  were  confined  to  cases 
where  there  was  permanent  lunacy,  and  that  lunacy  ha(? 
been  reasonably  established  by  testing  it  for  two  oi 
three,  or  four  or  five  years  P — I  think  that  is  a  matter 
which  I  should  like  you  to  ask  the  ojjinion  of  medical 
experts,  as  to  the  power  of  forming  that  opinion.  I  am 
told  it  is  exceedingly  difficult  to  tell. 

12.207.  Apparently  there  are  people  who  are  con- 
fined for  an  enormously  long  time  in  these  asylums  P — 
Tes. 

12.208.  I  do  not  see  where  you  think  the  advantage 
exists  to  the  State  of  their  coming  out  and  being  able 
to  have  further  children,  with  a  likelihood  of  returning  ? 
— I  think  it  is  a  great  responsibility  for  the  State  to 
take  upon  itseK  to  say  that  it  will  dissolve  the  marriage 
tie  on  the  ground  of  illness  of  any  sort.  If  you  begin 
by  doing  it  on  the  ground  of  insanity,  you  must  extend 
it  to  other  diseases. 

12.209.  That  is  the  position.  The  State  would  not 
act  unless  put  in  operation  by  the  person  who  said, 
"  This  is  too  hard  for  me,  1  will  not  live  in  this  state 
"  with  you  in  an  asylum  all  your  life."  The  State  does 
not  act  unless  it  is  put  in  motion  ? — I  think  no  doubt 
that  it  is  exceedingly  hard,  but  I  think  on  the  whole  it 
would  be  a  mistake  for  the  State  to  assert  to  itself  such 
a  power. 

12.210.  {The  Earl  of  Derby.)  In  your  evidence  you 
Seem  by  some  of  the  answers  you  have  given  to  Sir 
Lewis  Dibdin  to  negative  some  of  the  things  which  you 
said  before  P — I  am  sorry.  It  was  a  most  effective 
cross-examination. 

12.211.  I  want  to  summarise  what  I  think  to  be 
your  opinion.  Will  you  tell  me  if  this  is  correct  or  not  P 
Granted  the  offence  is  the  same,  you  wish  to  put  the 
rich  and  the  poor  on  the  same  footing  P — Tes. 

12.212.  At  present  the  poor  are  not  on  the  same 
footing  owing  to  the  expense  ? — I  agree. 

12.213.  Granted  that  it  is  made  cheap  and  put 
within  the  power  of  the  poor  to  obtain  a  divorce,  you 
do  not  think  it  would  be  any  more  unsettling  for  the 
poor  than  the  present  law  is  for  the  rich  P — I  agree 
absolutely. 

(Chairman.)  We  must  thank  you  very  much  for 
your  evidence. 


Adjourned. 
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ROYAL  COMMISSION   ON   DIVORCE   AND    MATRIMONIAL  CAUSES 


IN  DEX. 


Aberdeen : — 

Separation  and  aliment,  statistics  {Lord  Salvesen), 

6783 ;  (J.  B.  Larimer),  6822,  Y. 
Solicitors,  privileges  of,  {Lord  Salvesen),  6230,  6231. 

Absence : — 

for   a  Length  of  time,  considered  a   ground   for 

divorce  {D.  Eyre),  S994. 
for  Several  years,  considered  a  ground  for  divorce 

{A.  Blott),  5841. 

Acts  of  Parliament : — 

Agricultural  Holdings  Acts,  1908,  powers  of  county 
ooui'ts  re  jurisdiction  of,  {Sir  W.  Selfe),  2415. 

Bastaedt  Act,  1844  : — 

Affiliation    order,    alfecting   rights    of    wives 

{B.  G.  Brough),  7907,  7908. 
Amendment   proposed    as    to    reduction     of 

period   before    commencing    proceedings 

{G.  Solly),  10,678,  10,679. 
Committee    on,    recommendations    of,    as    to 

enforcement  of  maintenance,  (0.  Atkinson), 

7095,  7096. 
Referred  to  {E.  Sanders),  8931. 

Children  Act,  1908  : — 

Procedure  of,  recommended  for  matrimonial 

causes  {E.  Sanders),  9112-15. 
Section  114,  as  to  exclusion   of  public  from 

coui-t,  powers  under  {E.  Sanders),  9053. 
Separate  courts  under,  approved    {D.    Eyre), 

6027,  6,028. 
see    also    Infant    Custody   Act    and    Cruelty 

to  Children  Act. 

Conjugal  Rights  Act  (Scotland),  1861  r — 
Desertion   as   a    ground   for    divorce   under, 

{Lord  Salvesen),  6337. 
Right  of  intei-vention  under  section  8  {Lord 
Salvesen),  6153,  6154. 

(joiTNTT  Courts  Act,  1903 : — 

Arrangements  under,  as  to  extended  jurisdic- 
tion (/.  Wing),  10,514. 
Centres   fixed   under,    approved    for   divorce 

(P.  Pearce),  11,614 
Class  of  cases  coming  under  (0.   Pickstone), 

2827. 
Divorce    petitions    shoxild   be   in   accordance 

with  (P.  Pearce),  11,417. 
Number  of  cases  and  average  costs  under,  at 

a   certain    court    {Sir    W.    Selfe),  2368; 

{¥.  Bendy),  2999. 
Powers   under,    for    lodging   summonses    by, 

(P.  Pearce),  11,418. 
Principle     of     selection     of     courts,     under 

{W.  Gregson),  3108. 
Work  of  courts    increased    by,    {E.    Bendy), 

3010-2. 

Criminal  Appeal  Act,  1907 : — 

Official  reporters  appointed  under  {H.   Wray), 

11,125. 
Provision    imder,    for     monetary    assistance 

(/.  Payne),  11,140. 

Criminal  Oases  Act,  1908: — 

Costs  of,  extension  of  principles  re  (D.  Eyre), 
5980. 

Criminal  Law  Amendment  Act,  1908  : — 

Convictions  under  {Sir  S.  B.  Deane),  1050, 

1051. 
Equality,  system  of,   disapproved  {Sir  H.  B. 

Beane),  1053. 
Referred  to  {Sir  J.  Bigham),  1269. 
Cruelty  to  Children  Acts,  refen-ed  to  {S.  Wray), 
11,066 


Acts  of  Parliament — continued. 
Debtors'  Act,  1869  : — 

Enforcement   of    orders,   under,   {H.   Gough), 

3248-52,  3257. 
Powers   of  judge   under,   {H.  Gough),   3290- 
3300. 

Divorce  Acts  (General)  : — 

Bad  effects  of  (P.  Marsham),  1823-9,  1876. 
for   Divorce,  prohibitive  cost  of,  referred  to 

(D.  Eyre),  6116. 
Divorce     a    vinculo    created    by    (D.    Eyre), 

6053-5. 

Divorce     and     Matrimonial     Causes    Act, 
1857  :— 
Administration,  approved  {Sir  J.  Bigham),  737. 
Amendments  proposed  : — 

Extension   of    provisions   of    (D.   Eyre), 

5994-6000. 
Grounds,    extension    of    {0.     Pickstone), 

2697,  2698. 
Questioning  of  petitioner  as  to  personal 
conduct,  removal  of  clause   re   {Sir 
H.  B.  Beane),  1223. 
Petition  for  divorce  to  be  permitted  on 
production  of  maintenance  order  for 
desertion  {E.  Sanders),  9025. 
Section  28,  women  charged  under,  notffi- 

cation  of  {Sir  G.  Leuns),  1482-94. 
Section   33,    damages    given    against    a 
corespondent  (Sir  E.  Piggott),  8273, 
8274. 
Section  59,  as  to  criminal  conversation  m 
foreign  countries  {Sir    F.    Piggott), 
8278-84. 
Assumption   by,    as   to   law   against    divorce 

{Sir  J.  Macdonnell),  533. 
Benefit  of,  opinion  re  {L.  M.  Brown),  7510-14 
Centralisation   of  divorce  under  {Sir  J.  Mac- 

donell),  443 ;  {B.  Lock),  5535. 

Certain   crimes   considered  as    a  ground  for 

divorce  under  {Sir  G.  Lewis),  1461,  1462. 

Cheapening  of  divorce  by,  {Sir  W.  Selfe),  2325 

Circumstances  contributing  to  the  i^assing  of 

{Sir  W.  Selfe),  2325. 
Collusion  induced  by  {Sir  G.  Lewis),  1676. 
Considerations  in  granting  {Sir  J.  Macdonell), 

392. 
Desertion    under,    period    of    {W.    Harriscm), 

11,833,  11,834. 
Disabilities   under,  {L.   Hay   Salketi),   7300; 
{L.    M.    Brown),    7354;     (C.     Lonqmore), 
11,999. 
Disapproval  of,  {Sir  H.  B.  Beane),  1156 ;  (/. 

Payne),  11,231-6. 
Divorces  granted  prior  to  {B.  Lock),  5547. 
Domicile  law  disregarded  by,  {Sir  F.  Piggott), 

8310  (Xni.). 
Exceptions  to  rule  as  to  divorce  for  adultery 

alone,  approved  {Sir  J.  Bigham),  1265-9. 
Home  doctrine  of  {Sir  F.  Piggdtt),8310  (XIII.). 
Immediate  result  of,  {Sir  J.  Macdonell),  435  ; 

{E.  Sanders),  9055. 
Inaccessibility  of,  to  the  poor  {W.  Harrison), 

11,908 ;  (/.  Payne),  11,235,  11,236. 
"  Known    and    continuous    adultery "    as    a 
ground   for   divorce  {Sir  H.  B.  Deane), 
1047-53. 
Mr.  Gladstone's  views  on,  (C  Priestley),  4676; 

(D.  Eyre),  6125. 
Moi-al  results  of,  {Sir  H.  B.  Beane),  1229-32 ; 
{Sir  G.  Lewis),  1468,  1469  ;  (P.  Marsham), 
1800 ;  {Sir  W.  Selfe),  2428. 
Powers  imder,  of  judge  to  sit  elsewhere  than 
London  {Sir  H.  B.  Beane),  808,  809, 
969-72. 


INDEX. 


483 


Acts  of  Parliament — continued. 

DiTOECB  AND  Mateimoniai,  Oatjsbs  Act,  1857 — 
continued. 

Prohibition  as  to  questioning  petitioners  as  to 
personal  conduct,  approved  (T.  Griffithes), 
3663-72. 

Publicity  of  court  of,  with  regard  to  reporting 
(Sir  G.  Lewis),  1729-32. 

Religious  difficulties  created  by,  (B.  Eyre), 
5997-6002. 

Retention  of,  with  change  of  tribunal  advo- 
cated (P.  Pearce),  11,509. 

Section  26,  period  required  for  separation 
orders  by,  referred  to  (B.  Gaies),  5276. 

Section  27,  grounds  for  divorce  under  (Sir  J. 
Macdonell),  565  (X.) ;  (T.  OHffithes),  3476. 

Section  31,  discretionary  power  of  judges 
under  (W.  T.  Barnard).  420-1. 

Section  40,  jurisdiction  conferred  by,  to 
Assize  Courts  (B.  Gates),  5189. 

Sections  53  and  54,  as  to  suing  in  forind  pau- 
peris (A.  Musgrave),  218. 

Trial  by  jury  introduced  under  (Sir  H.  B. 
Beaiie),  858,  1055-7. 

Variation  of  settlement,  powers  re  (Sir  S.  B. 
Deane),  1036-41. 

References  to  (Sir  J.  Macdonell),  263,  279, 
556  ;  (Sir  W.  Selfe),  2306. 

See  also  Matrimonial  Causes  Acts. 
Divorce  and  Matrimonial  Causes  Act,  1858,  repeal 

by,  of  certain  provisions  in  Divorce  Act  (Sir 

H.  B.  Deane),  971,  972. 
Factory  Act,  1901,  section  61,  on  period  of  return 

to  work  after  childbirth  (J.  Base),  2025,  2026. 
Pood  and  Drugs  Act,  1875,  referred  to  (i/.  Sanders), 

8936. 

Habitual  Dbunkauds  Act,  1879  : — ■ 

Cases  coming  under  (N.  Neville),  6916. 

Married  women's  claims  under  (Sir  J.  Mac- 
donell), 565  (XI.). 

Separations  without  maintenance  given  under 
(/.  Boberts),  8626. 
Indictable  Offences  Act,  1868,  section  19,  power 

under,   for  exclusion   of  public    from   Court 

(H.  Sanders),  9053. 
Inebriates   Act,    1898,   number   of    persons   tried 

under  (B.  Gates),  5310-12. 

Infant  Cttstodt  Act,  1816  : — 

Application  by  wives  under  (Sir   G.  Lewis), 

1427. 
See  also  Children's  Acts. 

Licensing  Act,  1902  : — 

Applications  under,  niimber  of  (G.  Barker), 
10,806,  10,808. 

Applications  for  separation  under,  a  negligible 
quantity  (C.  Atkinson),  6966. 

Immorality  as  affected  by  (W.  B.  Fairfax), 
5138. 

Orders  for  separation  granted  under,  numbers 
(W.  B.  Fairfax),  5043;  (L.  M.  Brown), 
7498. 

Selection  of  justices  under  (/.  Wing),  10,525. 

Section  5,  extension  of,  to  High  Court, 
amendment  proposed  (/.  Boberts),  8503-5. 

Married  women's  rights  against  husbands 
when  habitual  drunkards  (Sir  J.  Mac- 
donell), 566  (XI.). 

Transference  of  jurisdiction  under  (C.  Long- 
more),  12,062-8. 

References  to  (Sir  J.  Macdonell),  291,  562  ; 
(E.  Sanders),  8936. 

Referred  to  (Sir  J.  Macdonell),  426. 
Licensing   (Scotland)  Act,   1903,    section    7,    sub- 
section 3,  habitual  drunkenness  a  ground  for 

separation  under  (Lord  Salvesen),  6397. 
Lunacy   Act,    1908,    special    judicial    authorities 

under,  (F.  B.  Dingle),  7952,  8069. 
MaiTiaees  with  Foreigners  Act,  1906,  recognition 

by?  of  national  law  (Sir  F.  Piggott),  8310  (XL). 
See  also  Divorce  and    Matrimonial  Causes 

Act,  1857. 


Acts  of  Parliament — continued. 

Matrimonial  Causes  Acts  : — 

25  Henry  VIII.  c.   19  (1533-4),  appointment 

of  Commission  under  (Sir  J.  Macdonell), 

565  (VII.). 

c.  22,  application  of,  to  foreigners  (Sir  F. 
Piggott),  8310  (X.)  (/)  (k). 

RefeiTed  to  (Sir  J.  Macdonell),  480,  482. 
32  Henry  VIII.  c.  38,  on  annulment  of  marriage 

(Sir  J.  Macdonell),  253,  565  (V.). 

I  James   c.  11,  on  bigamy  as  a  felony  (Sir  J. 

Macdonell),  265,  266,  565  (VII.). 
1553  or  1554,  appointment  of  a  Commission 

to    inquire   into     ecclesiastical   law    (Sir 
J.  Macdonell),  257-64  ;  565  (VII.). 
5  &  6  Bdw.  VI.  c.  4, 1552,  certain  divorce  case 

confirmed    by     (Sir   J.    Macdonell),    565 

(VII.). 
1600,  c.  69,   remaniage  of  divorced  persons 

forbidden  by,  proposal  re  (Lord  Salvesen), 

6417-21. 
1753,  religious  ceremony  made  obligatory  by 

(D.  Eyre),  5993. 

II  Geo.  IV.  and  1  Will.  IV.  c.  69,  provision  by, 

for  trial  by  jury  (Lord  Salvesen),  6535. 
1878,  section  4,  grounds  for  judicial  separa- 
tion under  (Sir  J.  Macdonell),  565  (V.). 
Referred  to  (Sir  J.  Macdonell),  290. 
1884  :— 

Alteration  by.  in  Restitution  Orders  (Sir 

H.  B.  Deane),  848. 
"  Restitution  of  conjugal  rights  "  under, 
causing    collusion    (Sir    G.    Lewis), 
1444-52. 
Section  5,  grounds  for  wife's  claim  to  disso- 
lution (Sir  J.  Macdonell),  565  (X.). 

Matrimonial      Causes      (Amendment)      Act, 
1886  :— 

Maintenance     Orders     under,     confusion    re 

(C.  Atkinson),  7005. 
Object  of  (C.  Pichstone).  2711,  2712. 
System  of  granting  of  separation  orders  by, 

approved  (Sir  H.  B.  Deane),  889. 

Merchant  Shipping  Act,  1906,  referred  to  (E. 
Sanders),  8936. 

Natiu-alisation  Act,  1870,  principle  of  domicil 
destroyed  by  (Sir  F.  Piggott),  8310  (VI.), 
(Xin.). 

Poor  Law  Amendment  Act,  1867 : — 

Former  applications  under,  for  recovery  of 
arrears  of  maintenance  (C.  Atkinson), 
7003,  7004. 

Maintenance  orders  under,  confusion  re 
(C.  Atkinson),  7005. 

Poor  Prisoners'  Defence  Act,  1903: — 

Extension     of     principles     of,     proposal    re 

(D.  Eyre).  5980. 
Fees  under,  referred  to  (F.  B.  Dingle),  8026. 
Provisions    under,   for   payment   of    defence 

(J.  Payne),  11,238,  11,140. 
Selection     of     solicitors     or    counsel    under 

(W.  Harrison),  11,924. 
Refei-ence  to  (B.  Lock),  5350 ;  (/.  Hay  Halkett), 

7332. 

Probate  Act,  1858  : — 

Powers  under,  for  judges  to  sit  elsewhere 
than  London  (Sir  H.  B.  Deane).  808,  809. 

Registrars  under,  considered  unsviitable  for 
divorce  jurisdiction  (F.  Dendy),  3095. 

Probation  of  Offenders'  Act,  Probation  Officers 
appointed  under  (G.  Atkinson),  7018. 

Punishment  of  Incest  Act,  1908,  power  under,  for 
exclusion  of  public  from  court  (E.  Sanders), 
9053. 

Restitution  op  Conjugal  Rights  Act,  1884  : — ■ 

Period  for  desertion  under  (C.  Willock),  4769. 
Repeal  of,  advocated  (Sir  G.  Lewis),  1444-54. 
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Acts  of  Parliament — continued. 

Sheeipf  Courts  (Sotland)  Act,  1907 : — 

Number  of  actions  for  aliment,  and  separation 
and  aliment,  since  the  passing  of,  statistics 
[Lcxrd  Salvesen),  6555,  6783. 

Power  under,  for  variations  aa  to  -wife's 
provision  (/.  Priestley),  4581. 

Provisions  by  {Lord  Salvesen),  6149,  6152, 
6555. 

Referred  to  {Lord  Salvesen),  6770,  6771. 

Statute  of  Limitations  referred  to  {W.  Winter - 
botham),  11,592. 

SXJMMAET   JUEISDICTION   ACT,    1895  ; — 

Administration    of    {F.     Bendy),    3054;    (0. 

Atkinson),  6969 ;  (/.  Roberts),  8124. 
Amendments  proposed  : — 

Addresses   of   busbands,    penalty   re    {J. 

Roberts),  8446. 
Adultery,  orders  to  be  permitted  on  proof 

of  ("/.  Wing),  10,463-7. 
Arrears  of   discharged  orders   should  be 

enforceable  (/.  Roberts),  8458. 
Powers    for    commitment    to   prison    of 
defaulting  husbands,  -with  or  without 
orders  (0.  Barker),  10,811,  10,812. 
Amount  of  maintenance  order,  extension 
of  powers,  re  {A.  Willey),  10,239-46. 
Conditions   of  getting  orders  for  cruelty 

(J".  Roberts),  8441. 
Criminal  convictions  of  wives,  orders  for 
advocated  (/.  Wing),  10,468,  10,470, 
10,472. 
Custody   of  children,    as  to  (/.  Roberts), 

8444,  8445  ;  (P.  Barker).  10,761-6. 
Ejection  of  husbands  (/.  Roberts),  8442. 
Equal  remedies    to   husbands   (/.    Rose), 

2182. 
Issue  of  warrants  for,  on  application  by 

wife  {B.  C.  Brown),  7784-8. 
Habitual  drunkards,  less  strict  definition 

as  to  {A.  Willey),  10,247-55. 
Husbands'  applications   for   dismissal  or 

discharge  (/.  Roberts),  8438-40. 
Maintenance   orders  only,   for   desertion 

{W.  Harrison),  11,831,  11,834. 
Notes    of   e-vidence  should   be   taken  (/. 

Roberts),  8451-3. 
Payment  of  maintenance  to  oflBcers  of  the 

court  {T.Fry),  7732-37. 
Permanent    order  in    certain  cases    {W. 

Harrison),  11,832-4. 
Power   to   cancel   orders   from    date    of 

adultery  {A.  Willey),  10,232. 
Repetition    of    separations    under,   res- 
trictions re  {A.  Willey),  10,221-6. 
Right    of    appeal,    locally    {A.     Willey), 

10,257-64. 

Shortening  of  period  for  enfoi-oement  of 

maintenance     orders     (/.     Roberts), 

8443-59  ;  {A.  Willey),  10,227,  10,228. 

Should  be  ijermissive,  but  not  compulsory 

(/.  Hay  Hallceti),  7233-53. 
Period  of  probation  before  order  becomes 
absolute,     suggestion     re     {J.    Hay 
Halkett),  7254,  72.j5. 
Persons  conducing  to  another's  drunken- 
ness,    refusal     of     orders     to    {E. 
Sanders),  9035. 
Power    to     adjourn     summons    {W.    T. 

Barnard),  4154. 
Reduction   of  period   before   commence- 
ment    of     proceedings    {G.     Solly), 
10,678,  10,679. 
Section  4,    as    to    necessity  for   lea-ving 
husbands,     removal    of    clause,    re, 
advocated    (/.    Rose),   1948-52;    (/. 
Watts),  6607 ;  {A.  Blott),  5826,  5827 ; 
(C.  Atkinson),  7061,   7062;    {/.  Hay 
Halkett),  7257;    (P.  Pearce),  11,475, 
11,476. 
Section  5,  on  co-habitation    {R.    Gates), 
5273-5;  {W.  Harrison),  11,831. 


Acts  of  Parliament — continued. 

Stjmmabt  Jurisdiction  Act,  1895~continued. 
Amendments  proposed — continued. 
Section  7 : 

Discretionary    powers,    re,    {B.     G. 

Brough),  7791-4;    {R  Sanders), 

9025-34. 

Removal     of     co-habitation     clause 

(/.  Wing),  10,469. 

Section  8,  Cruelty,  amendments  proposed 

(P.  Pearce),  11,463-80. 
Separations  by  agreement,    proceedings 

(/.  Roberts),  8454-6. 
Specification  of  details  in  summonses  (J 

Roberts),  8435. 

Temporary    separation     order,     pending 

divorce  {W.  R.  Fairfax),  5141. 

Annulling  of  orders  for  separation,  powers  of 

magistrates  re  {Sir  G.  Lewis),  1426,  1427. 

Applications     to     enforce     payment     under 

{H.  Gough),  3334. 
Approval  of  {B.  Peacock),  9236. 
Arrears     of     maintenance,     recovery    under 

{C.  Atkinson),  7004. 
Benefits   of    (/.    Hay   Halkett),    7306,    7307- 

{Sir  W.  Cobbett),  10,048. 
Cases  intended  to  be  assisted  by  ( W.  Harrison), 

11,896-99. 
Oases   under,   -with   justification   for   divorce 

(0.  Atkinson),  7112. 
Character  of  cases  under  {A.  Willey),  10,103. 
Charges  of  adultery,  proportion  of,  to  a  given 

number  of  cases  {C.  Pickstone),  2606. 
Clause  re  time-Umit  for   application   on  the 
ground  of  cruelty  {Sir  W.  Cobbett),  10,072, 
10,073. 
Committal   for    failure   to   pay   maintenance 
order     {H.    Gough),     3250-3303,    3352- 
(D.  Fyre),  5968. 
Cruelty    and     assault     pro-vided     for    imder 

(/.  Hay  Halkett),  7226. 
Custody     of     childi-en,     powers     under     (/. 
Priestley),  4613-17;  {E.  Sanders),  9137-43. 
Di-unkenness,  under  (D.  Fyre),  5965. 
Duration  of  marriages  of    applicants   under 

(/.  Hay  Halkett),  7294. 
Effect   of,  on  immorality    {W.    R.    Fairfax), 

5138. 
Granting  of  orders  with  insufficient  evidence 

{A.  Willey),  10,218-26. 
Husbands'  disabilities  under  {R.  Gates),  5209 ; 
(D.   Fyre),   5964,    5965;    {G.    Atkinson), 
7108,  7144-46. 
Illegitimate  birth-rate  afEected  by  {R.  Gates), 

5218,  5219,  5224-32. 
Immorality  caused  by  {G.  Pickstone),  2679-82. 
Limitation   to    charges   permitted    to    wives 

under  {Sir  G.  Lewis),  1427-34. 
Maintenance  orders  under,  see  that  title. 
Marriages   as    afEected    by    {Sir    W.    Selfe), 

2397,  2398 ;  (C.  Tijou),  2513,  2514. 
Modification  of  certain  opinions  since  passing 

of  {Sir  W.  Selfe),  2322. 
Obsei-vations  on,  by  Lord  Gorell's  Committee, 
referred  to    {W.    Winterbotham),   11,801, 
11,802. 
Operations  and  efEect  of  {J.  Rose),  1909. 
Orders     given     under,    for     adultery    alone 

{C.  Pickstone),  2603. 
Payment   through   an   official,   pro-visions    re 
{R.    Moore),    4975;    {F.    Binqle),    7979; 
{R.  Peacock),  9232. 
Permanency     of     separation,     order     under, 
necessity  for,  questioned  {Sir  J.  Biqham), 
612. 
Powers  given  under,  to  persons  without  legal 

training  {Sir  G.  Lewis),  1421-25. 
Powers   of    magistrates   prior   to    (/.    Rose), 

2114,  2115. 
Proper   authority    to    deal    with    (/.    Guise), 

10,885,  10,892. 
Representions  by  parties  under  {L.  Atkinson), 

6999,  7000 ;  (/.  Hay  Halkett),  7332. 
Repeal  of,  as  regards  jurisdiction  by  justices, 
advocated  {Sir  G.  Lewis),  1513,  1514. 
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Acts  of  Parliament — continued. 

Stjmmaiit  JrKiSDicTiON  Act,  1895 — eontinued. 
Repeal  or  altei-ation  of,  advocated  {SirH.  B. 

Beam),  937-44. 
Results  of,  considered  disastrous  [Sir  W.  Selfe), 

2313,  2314. 
Right  witliout  obligation  to  separation  under 

(/.  Hay  Halhett),  7233-39. 
Power    of    wives   under   (Sir   J.    Macdonell), 

565  (X.). 
Section  6  : — 

Discretionary  powers,  re,  referred  to   (/. 

Boherts),  8457. 
Powers  under,  as  to  restricting  orders  to 
adulterous    wives    {Sir    O.    Lewis), 
1424-27. 
Section  7  : — 

Discharge  of  orders,  amendment  pro- 
posed (/.  Roberts),  8456,  8457. 
Power  of  altering,  varying,  or  discharging 
of  orders,  questions  as  to  frequency 
of  applications  for  (L.  M.  Brown), 
7477-84. 
Section   8,  resumption  of   cohabitation   after 

orders  under  (C.  Atkinson),  7006,  7007. 
Section  10,  refusal  of  orders  in  certain  cases 

(/.  Say  Halhett),  7334. 
Separation  orders  under,  see  that  title. 
Summons  under,  cost  (H.  Gough),  3314. 
Transference   of   jurisdiction   for,    advoca,ted 

{Sir  G.  Leia's),  1669,  1670. 
Unsatisfactory  elements  of  (/.  Hay  Halhett), 
7175-7,  7233,  7234 ;  (/.  Payne),  11,167-76. 
Value    of,   in    checking    trivial    applications 

(/.  Hay  Halhett),  7192. 
Working  of,  suggestions  re  {Sir  J.  Bighorn), 

606-10. 
References  to  {Sir  J.  Macdonell),  291,   562  ; 
{W.  Barradale),  8810  ;  {A.  Willey),  10,143. 
Supreme  Court  of  Judicature  Act,  1875,  section  10, 
affecting  divorce  fees  {A.  Musgrave),  218. 

Vageanct  Act,  1838  : — 

Action,  under  for  cases  of  desertion  (/.  Hay 

Halhett),  7248. 
Power  of  guardians  under,  to  recover  alimony 
for  separated  wives  (/.  Rose),  2029  ;  {W. 
Barradale),  8810. 
Referred  to  (0.  Barker),  10,811. 
Wiater  Assizes  Act,  reduction  under,   in  number 
of  towns  to  be  visited  {W.  Harrison),  11,871. 

Woekmen's  Compensation  Act,  1906  -. — 

Applications  for  lump  sums  (D.  F.  Steavenson), 

2226,  2284-6. 
Attempts  at  imposition,  frequency  of  {C.  Pick- 
stone),  2756,  2757. 
Bi-ino'ing    judges    into    touch    with   workers 

{D.  F.  Steavenson),  2271-3. 
Cost   of    claims,    questions    re    {H.    Gough), 

3373,  3374. 
Effect  of,  on  character  and  work  of  county 

courts  (C.  Pichstone),  2686-90  ;  (/.  Smith), 

7612. 
Illegitimate  children   included   imder    {B.    C. 

Brough),  7901-6. 
Judge's     interview     with    parties,    value    of 

(D.  F.  Steavenson),  2226. 
Procedure  and  practice  of   {H.  Gough),  3313  ; 

(if.  Wray),  11,080. 
Tendency  of  {F.  Sanders),  9055. 

Adultery : — 

"  Accidental  "  : — 

as  a  Ground  for  divorce : — 

Approved  (0.  Pichstone),  2826. 
Disapproved,   {Sir   J.   Bigham),    1363-9, 

1379,  1380. 
Not  considered  to  be  cruelty  (/.  Watts), 

5673-80,  5700-9. 
Possible  serious  results  of  {Sir  G.  Lewis), 

1393-98. 
Right  without  obligation  to,  advocated, 
(0.  Pichstone),  2839,  2840,  2887-92. 
with  Aggravating  circumstances,  as  a  ground  for 
divorce,  approved  {B.  Peacock),  9373. 
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Adultery — cont  inue  cl . 

Allegations    of,    without    foundation   {F.     Heron 

Allen),  3817. 
Attitude  towards,  as  a  trivial  offence,  disapproved 

{C.  Pichstone),  2603. 
Biblical  grounds  for  divorce  for,  question  re,  {Lord 

Salvesen)  6602-7. 
Cases  involving,  prohibition  of  publication  of  report 

of,  advocated  {C.  Pichstone),  2694-6. 
Charged  by  wife  and  alleged  by  husband  in  defence 

(0.  Pickstone),  2607,  2608. 
Charges   of,   in   divorce   proceedings,   notification 

should  be  made  {A.   Willey),  10,275,  10,276  ; 

{W.  Harrison),  11,835. 
with  Collusion,  definition  of  {Sir  H.  B.   Deane), 

1069-71. 
Condonation,  frequency  of,  (/.  Priestley),  4635. 
Considered    as    cruelty   {T.    Griffithes),    3539-41; 

{W.  T.  Barnard),  4294-4303. 
Considered  as  a  legal  wrong  {Sir  J.  Bigham),  1256. 

OONTiNcrous : — 

Attempt  at  definition  (/.  Watts),  5718-23. 

as  a  Ground  for  divorce  : 

Advocated  {Sir  J.  Bigham),  1248,  1265-7. 
Disapproved  (/.  Watts),  5721. 
Counter-charges  of,  prohibiting  granting  of  divorce 

{Sir  J.  Bigham),  688-97. 
with  Cruelty,  divorce   for,    approved   (T.    Curtis), 

4011,  4012. 
without  Cruelty : 

Admitted  as  a  ground  for  separation  (0.  Pich- 
stone), 2603-9. 

Divorce  given  for  {W.  T.  Barnard),  4134-6. 
Degrees  of  temptation  to  {Lord  Salvesen),  6675. 
Deliberately  committed,  in  order  to  provide  grounds 

for  divorce  {W.  B.  Fairfax),  5084-95. 
with  Desertion,  see  Desertion  coupled  with  adul- 
tery. 
Deterrenoy  to,   by  right    of    wife   to   sue    {Lord 

Salvesen),  6313. 
Divorce  as  a  remedy  for,  questions  re  {B.  Peacock), 

9433-6. 
Divorce   without,    disapproved   {W.    T.    Barnard), 

4269,  4270. 
when  Drunk,  serious  cruelty  of  {Sir  J.  Bigham), 

759,  760. 
Effect  of.  on  the  marriage  contract  {Lord  Salvesen), 

6723. 
Early  recognition  of,  as  a  groimd  for  remarriage 

{Sir  J.  Macdonell),  263. 
Equality  of  the  sexes  in  divorce,  as  regards,   see 

that  title. 
with   Gross  indignity,    as   a   ground  for  divorce, 

advocated  (SiV  /.  Bigham),  1268-71. 
As  A  Gkound  roE  Divorce  : — 

Advocated  {Sir  G.  Lewis),  1390-1 ;  (C.  Pick- 
stone),  2928;  {F.  Dingle),  8020-3;  {A. 
Willey),  10,256  ;  (/.  Wing),  10,491. 

Disapproved  {Sir  J.  Bigham),  1271-3. 

Probable  effects  of  permitting  (C.  Atkinson), 
7036-41 ;  (/.  Guise),  10,950,  10,951. 

Reduction  of  period  for  {W.  Guisse),  12,265. 
Habitual,  as  a  ground   for  divorce  advocated  {B. 

Moore),  4860. 

Of  Husbands  : — 

Cases  where  cruelty  could  be  proved  {W.  T. 

Barnard),  4322-7. 
Condonation  of  (C.  Priestley),  4733-9. 
Considered  as  cruelty  {W.  T.  Barnard),  4355- 

60,  4383-6. 
Considered  a  question  of  degree  {T.  Griffithes), 

3461-74. 
Encouraged   by   separation    {L.  M.    Brown), 

V378-7. 
as  a  Ground  for  divorce : 

Advocated  {Sir  G.  Lewis),  1392 ;  {W.  B. 
Fairfax),  5091 ;  {L.  M.  Brown),  7403, 
7404 ;  (/.  Boherts),  8506  ;  (/.  Wing), 
10,604-6. 
Disapproved  {Sir  J.  Bigham),  678-86,  701 ; 
{W.  T.Barnard),  4183-92,4294-303; 
{A.  Blott),  6917-22. 
in  Separation  cases,  questions  re  {G.  Athinson), 
7111-6. 
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ROYAL   COMMISSION    ON    DIVORCE    AND    MATRIMONIAL   CAUSES  : 


Adultery — continued. 

Or  Husbands — continued. 

Single  act : — 

Oases  considered  as  a  ground  for  divorce 

(A.  Blott),  5922. 
Divorce    for,    as    a    clieck,    questions   re 

{A.  Blott),  5936. 
Not  considered    a    ground    for    divorce 
{B.  Marsham),  1809-11  ;  (JJ.  Moore), 
4905-7;  (A.  Blott),  5917-22. 
Opinion  re  [B.  C.  Brough),  7927,  7928. 
Right,  -without  obligation,  to  divorce  for. 
advocated   (E.   Heron   Allen),  3732  • 
{W.  B.  Fairfax),  5121-3. 
Unfounded  accusation  of,  refen-ed  to  in 

analysis  {H.  0.  Barnes),  p.  4. 
and  Subsequent  discovery  of,  no  ground 
for  divorce  {W.  T.  Barnard),  4409-15. 
Unfairness  to  the  wife  {Sir  G.  Lewis),  1399. 
Without  cruelty,  divorce  given  for  {W.  T. 
Barnard),  4210-3. 
Inaccessibility  of  divorce  a  cause  of  {A.  Willey), 
10,201,  10,203  ;    (/.  Wing),  10,456  ;  (C.  Long- 
more),  12,003-5. 
Inequality  as   to,   present   circumvention    of    (0. 

Willock),  4763. 
Inference  as  to,  by  wiKul  desertion  (0.  Longmore), 

12,087-9. 
Innocent,  discretionary  powers  in  favour  of  {W.  T. 

Barnard),  4204. 
Isolated  cases,  considered  as  cruelty  (B.  Marsham), 

1809-11. 
of  a  Man,  significance  of  {Sir  J.  Bigham),  617-20. 
Necessity  for   proving,   for   divorce,    disapproved 
{W.  B.  Fairfax),  5095. 

Open  : — 

As  a  ground  for  divorce  approved  (P.  Baher), 

10,770. 
Not  resulting   from    separation    (P.    Baher), 

10,755,  10,756. 

Of  Petitionee  : — 

As  a  bar  to  divorce,  disapproved  {Lord  Sal- 

vesen),  8431-47. 
Discretionary   powers   re,    advocated    {W.    T. 
Barnard),  4204-9  ;  (E.  Moore),  4883-8. 

Proof  of,  rules  and  modes  of  judging  required 
(D.  P.  Steavenson),  2230,  2231  ;  (IF.  T.  Bar- 
nard), 4258. 

Punishment  for,  in  the  Old  Testament  (Sir  J.  Mac- 
donell\,  1013. 

Reference  in  analysis  {{S.  0.  Barnes),  p.  4. 

Right  to  divorce  for,  without  obligation,  advocated 
{Lord  Salvesen),  6307. 

of  Separated  wives,  see  Discharges  under  Separa- 
tion orders. 

Separation  as  a  cause  of,  questions  re  {J.  Bose), 
1975-96. 

Separation  cases  with  justification  for  ( C.  AtMnson). 
7111-6. 

Separation  for,  with  maintenance  of  the  innocent 
party,  proposal  re  {J.  Wing),  10,466. 

Separation     Orders     fob,    without    other 

CAUSE  : — 
Advocated  (/.  Wing),  10,463. 
Disapproved  (0.  Pichstone),  2867,  2868. 
with   Sei-vant   in   the  house,  legal  cruelty   of  (/. 
Watts),  5721. 

SiMPLICITEE  : 

Of  either  party,  considered  a  ground  for 
divorce  a  vinculo  {D.  Fyre),  5994. 

Not  a  gi-ound  for  separation  {B.  Peacock), 
9364-8. 

Wives  having  no  power  to  make  a  charge  of, 
under  the  Act  (Sir  G.  Lewis),  1427-34. 

Single  Act  of,  as  a  ground  for  Divorce  : — 
Right  without  obligation,  advocated  (D.  Eyre) 

6084-88. 
Disapnroved  {B.  Mocn-e),  4861. 
the  Stigma  of  {E.  Heron  Allen),  3730,  3864- 

70. 
Unforgiven,  results  of  {F.  B.  Dingle).  8023. 
Use  of  term  in  a  wide  sense  {Sir  J.  Macdonell), 
565  (II.). 


Adultery — continued. 

Of  Wives  : — 

Condonation  of  {C.  Priestley),  4733-9. 
Conduced   to   by   husband,    exception   to   be 

made  for  {Sir  J.  Bigham),  699,  689. 
Confusion  of  progeny  resulting  by,  quotation 

re  {T.  Grifflthes),  3464. 
Connivance  of  husband  {E.  Heron  Allen),  307- 
28;    3806^8,   3951;    {W.    T.   Barnard), 
4204. 
as   a  Ground  for  divorce,  approved  {Sir  J. 
Bigham),  688,  697 ;  (T.  Griffithes),  3461- 
66  ;  {W.  T.  Barnard),  4112-20,  4280-86  ; 
{W.    B.   Fairfax),    5092;     {B.    Peacock), 
9374. 
Single  act  of,  not  considered   a   ground  for 

divorce  {B.  Moore),  4905-7. 
Limitations  of,  referred  to   {Sir  J.  Bigham), 

1392. 
With  another,  before  marriage,  not  considered 
a  ground  for  divorce  {W.  T.  Barnard), 
4404-8. 
Advocates,  necessity  for,  in  central  coui-ts  {Lord  Sal- 
vesen,), 6650-63. 
Afiiliation  cases,  restriction  of  publication  of  reports, 

re,  advocated  {G.  Solly),  10,676,  10,677. 
Affiliation  orders,  period  elapsing  before  enforcement 
of,  disapproved  (/.  Bose),  2176-2181. 

Aggravated  Assault: — 

Definition   of   and  punishment  proposed   for  {J, 
Boherts),  8447,  8448. 

As  A  Ground  foe  Divorce.- — 

Advocated  {W.  B.  Fairfax),  5091. 
Disapproved  (/.  Smith),  7603-7. 
Proper  authority  to  deal  with  (C.  Pichstone), 
2874. 
Resulting  in  misconduct  of  wife  (/.  Smith),  7586- 
93,  7603-7. 

Separation  orders  for  : — 

Approved  {W.  Barradale),  8827-9. 

Statistics  (/.  Bose),  2182. 

Temporary  advocated   {C.  Longmore),  12,064, 

12,055. 
See  also  Assault. 

Airdrie,  separation  and  aliment  statistics  {Lord  Sal- 
vesen), 6783;  (/.  B.  Larimer),  6822  (V.). 

Alexander  II.,  Pope,  extension  by,  of  forbidden  degrees 
(Sir  J.  Macdonell),  565  (IV.). 

Alimony,  see  Maintenance. 

Allen  and  Son,  Messrs.,  Solicitors  to  the  City  of  West- 
minster, evidence  of  senior  partner  of,  see  Heron- 
Allen,  Mr.  Edward. 

Almoner  (Commissioner,  1551)  referred  to  {Sir  J. 
Macdonell)  565  (YJI.). 

Amsterdam,  decision  of  coui-t  of,  as  to  grounds  for 
divorce  {Sir  J.  Macdonell),  566  (VII.). 

Anglesey,  circuit,  referred  to  (W.  Harrison),  11,871. 

Anglican  Church,  see  Church  of  England. 

Anglo-Saxon  law  on  divorce,  conilioting  with  Chris- 
tianity {Sir  J.  Macdonell),  238. 

Angus,  Earl  of  (first  husband  of  Margaret  Tudor) 
annulled  marriage  of  {Lord  Salvesen),  6717. 

"  Annual  Practice  of  the  Supreme  Court,"  joint  editor 
of,  see  Look,  Mr.  Benjamin  Possett. 

Annulment  of  Marriage: 

Birth  of  child  by  another,  as  a  ground  for  (D.  Eyre), 
6011-3. 

In   cases    of    insanity,    advocated   {W.   Barnard), 
4271-4,  4319-21. 

Grounds   for   {Sir  J.  Macdonell),  319,   565    (V.) ; 
(/.  Priestley),  4587^.612. 

See  also  Nullity  of  Marriage. 
Arbroath,  separation  and  aliment,  statistics  {Lord  Sal- 
vesen), 6783  ;  (/.  B.  Lorimsr),  6822  (V.). 
Ardmillan,  Lord,  opinion  of,   on  recrimination  {Lord 

Salvesen),  6437. 
Argentine,  S.   America,  judicial  separation  in  {Sir  J. 

Macdonell),  323. 
Aries,    Council    of,   referred    to    {Sir  J.   Macdonell), 

565  (II.)  {footnote). 
Armytage  v.  Armytage,    case   of,  referred  to  {Sir  F. 

Piggott),  8289,  8310  (XIL),  (XIH.). 
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"  Arrangements  ior  tlie  Defence  of  Poor  Prisoners  " 
at  Dorset  sessions,  1002-3,  paper  lianded  in,  re 
(B.  Loch),  5337^0,  5573  (A). 

Argyll,  Earl  of,  referred  to,  with  regard  to  the  origin 
of  divorce  for  desertion  {Lard  Salvesen),  6334, 
6606. 

Artizans,  prefei-ence  of  wives  of,  for  separation  {G. 
Solly),  10,622,  10,623. 

Ashton-nnder-Lyne,  Law  Society  refei'red  to  (0.  Long- 
more),   11,998. 

Assault : — 

Aggravated,  see  Aggravated  assault. 
As  a  cause  of  separation  (iJ.  Peacocl-),  9250. 
Proper  authority  to  punish  {Sir  G.  Leicis),  1670. 
Temporary  separation  for,  advocated  {H.  Goiigh), 

3133-5  ;  (D.  Hyre),  5961. 
By  wives  on  other  women  (/.  Smith),  7608. 

Assizes  of  the  High  Court : — 

Accessibility  of,  compared  with  county  towns  ( W. 

HarHBon),  11.863-73. 
Actions,  number  of  {Sir  W.  Selfe),  2369,  2370. 

Circuits  : — 

Congestion  in  {C.  Fickstone),  2691. 

5  (Bury,  Lanes.),  population  and  number  of 
cases   under  the  Workmen's   Compensa- 
tion Act  (C.  Fickstone),  2686. 
Clerks,  selection  by,  of  solicitors  and  counsel  for 

poor  prisoners'  defence  (T^.  Harrison),  11,924. 
District  Registrars  of,  see  that  title. 
Divorce  court  attached  to,  proposal  re  (F.  Baker), 

10,733. 

DiVOECE     JUEISDICTION,    PeOPOSED    EXTENSION 
TO  : 

Approved  (D.  F.  Steavenson),  2187,  2188; 
(B.  C.  Brough),  7945  ;  (/.  Roberts),  8731 ; 
{G.  Solly),  10,647,  10,653. 

Cases  triable  at,  proposal  re  {J.  Boherts),  8489. 

Considered  impracticable,  reasons  (C  Long- 
more),  12,161,  12,162. 

Costs  : 

of  Counsel  for  cases  at  {A.  Willey),  10,185. 
Questions  as  to  (C  Longmm-e),  12,009. 
Scales  proposed  {Sir  W.  GoVbett),  10,041-4. 

Date  of  trial,  possible  difficulties  re  {C.  Fick- 
stone), 2739,  2740;  {J.  Roberts),  8545-48  ; 
{G.  Solly),  10,699-701;  {W.  Winter- 
botham),  11,747,  11,768;  {W.  Harrison), 
11,823.  11,896-99. 

Disadvantages  (/.  Guise),  10,875-78. 

Disapproved  {Sir  W.  Selfe),  2319  :  (C.  Fick- 
stone), 2613-2619  ;  {F.  Bendy),  2987-95  ; 
{W.  T.  Barnard),  4153;  {L.  M.  Brown), 
7356-58  ;  (T.  Fry),  7647-49 ;  (J.  Wing), 
10,459;  {W.  Winterbotham),  11,544. 

Expense   of,  comparisons    {F.  Bendy),  2988 
{T.  Griffithes),  3497;    (/.   Roberts),  8763- 
67 ;      {W.     Winterbotham),      11,764a-66, 
11,778-81. 

For  persons  with  incomes  over  a  certain 
amount,  advocated  {G.  Solly),  10,695-701. 

with  Judge  of  the  High  Court,  proposal  re 
{J  Roberts),  8486;  {W.  Winterbotham), 
11,737-53. 

Obligation  to  take  cases  without  discrimina- 
tion  advocated    {W.    Harrison),    11,932, 
11  933 
Obiections'to  {R.  Gates),  5190;    {A.   Willey), 

10185.  ^  .     ,„^ 

Proportion   of  oases  in  forma  pauperis    {W. 

Ha/rrison),  11,872,  11,873. 
Time  occupied  in  trials  before  {Sir  W.  Cobbett), 

Trial    of,    advocated   {W.   Harrison),   11,926, 
1 1  927 
Evidence  of  solicitors  at,  disapproved  (/.  Wing), 

10  530;  {W.  Winterbotham),  11,^4,0-3. 
Inauirv  by  the  Houses  of  Parliament  on,  evidence 

given    at,    referred    to    {W.    Winterbotham), 

11,657. 

Appeals  heard  by,  proposal  re  {B.  Loch),  6429- 

33. 
Choice  of  time  and  place  should  be  left   to 

{F.  Bendy),  3069,  8070. 


Assizes  of  the  High  Court — continued. 
Judges — continued. 

Difficulty  to,  as  to  length  of  time  divorce  cases 

would  take  {F.  Bendy),  3038-44. 
Divorce  jurisdiction,  proposed  extension  to : — 

Approved      {W.      Harrison),     11.802-11, 
11,818,  11,911. 

Disapproved  (/.  Hay  Halkett),  7212;  {W. 
Barradale),     8762  ;      {E.      Sanders), 
8904-6. 
Opinion  re  (0.  Longmore),  11,996,  12,007-12. 
Power  to  deal  with  matrimonial  cases,  prior  to 

the  Divorce  Act  {B.  Lock),  5550. 
Powers  of,  to  deal  with  divorce  {Sir   H.   B. 

Deane),  969-72. 
Procedure   of,  and  order  in  which  oases  are 

taken  (C.  Fickstone),  2734-40. 

Assizes  : — 

Juries,    comparison    of,    with    county   court 

juries  {W.  Harrison),  11,939-50. 
Judges : — 

Former   powers   of,   repealed  {Sir  H.  B. 
Beane),  969-72. 

Interlocutory  proceedings  instituted  with- 
out {F.  Bendy),  2988. 
Official  reporters  of,   referred  to   {H.   Wray), 

11,125. 
Penal  sentences  at,  statistics  {R.  Gctes),  5317. 
Period  of  circuits  {W.  Harrison),  11,804. 
System,     opinions     re     { W.     Winterbotham), 

11,557-9  ;  {W.  Harrison),  11,932-8. 
Temporary  separation  to  be  attached  by,  to 

conviction  for  assault  {H.  Gough),  3183-5. 

Assize  towns: — 

Choice   of,  should  be  left  to  judges  {F.   Bendy), 

3069,  3070. 
Number  of  {C.  Longmore),  12,012. 
Probable  cost  of  divorce  suits  at  (C    Fickstone), 

2616. 
Insufficient  number  of,  for  dealing  with  divorce  {G. 

Fickstone),  2614,  2615. 

Associated  Provincial  Law  Societies : — 

Evidence  on  behalf  of,  see  Longmore,  Mr.  Charles 
Elton. 

Referred  to  {W.  Winterbotham),  11,701. 
Asylums,  see  Lunatic  Asylums. 
Athens,  publication  of  divorce  reports,  quotation  from 

communication  re  {H.  Gorell  Barnes),  pp.  250,  251. 

ATKINSON,  Me.  C.  M.,  stipendiary  magistrate  at 
Leeds,  6954-7170:-^ 

Children,  difficulty  in  dealing  with,  in  case  of  altera- 
tion in  divorce  laws,  7409. 

County  court  judges,  competency  of,  for  divorce 
jurisdiction,  7123-43. 

Cruelty,  persistent,  definition  proposed,  7162-70. 

DiVOECE  : — 

Cheapeniug  of,  advocated,  6975-81. 
Extension  of  grounds,  question  as  to  necessity, 

7083,  7084. 
Facilitating  of,  opinion  re,  6975-81,  7015-7. 
Free,  according  to  capital,  6982-5. 
Jurisdiction  of,  proposed  extension  to  county 

courts,  6986-7002. 
Necessity  for  representation  of  both  parties, 

7076-8. 
Equality  of  the  sexes  as  to  grounds  for  divorce, 

7036^1. 
High  Court  of  Divorce,  retention  by,  of  jurisdic- 
tion advocated,  7070,  7071. 
Leeds  : — 

Divorce,    applications    for,    from    the    poor, 

7066. 
Licensing   Act,    1902,    orders    made    under, 

number,  7011. 
Maintenance  orders,  attempts  to  enforce  met 

by  counter  objections,  7053,  7054. 
Police  court : — 

Advice  given  to  certain  classes,  7085-8. 

Applications  from  husbands  for  divorce, 
7089-91. 

Husbands'  matrimonial  difficulties,  7089- 
92. 

H  h  4 
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ATKINSON,  Me.  0.  M.— continued. 
Leeds — continued. 

Police  coui't — continued. 

Missionaries,    appointment    of,    to    new 
office,  7018,  7019. 

Probation  officers,  reconciliations  affected 
by,  7018,  7019. 
Separations : — 

Effect  of  Boer  War  on  number,  6964. 

Figures  re,  6956-9. 

Frequency  of  mutual  forgiveness,  7050- 
52. 

Grounds  of,  7024-32,  7117-22. 

Parties   coming    together,    reasons    for, 
7147,  7148. 

Potential  divorce  cases,  possible  propor- 
tion of,  7020-32,  7065-9,  7105-9. 

Representation  of  parties  in,  6999,  7000, 
7076,  7077. 

Showing  youth  of  parties,  7042,  7043. 

Separation  orders  : — 

Discharges,  on  account  of  wife's  conduct, 

6970. 
Evidence    of    adultery    in    applications, 

question  re,  6971. 
With     husband    as    complainant,    chief 

causes,  6973,  6974. 
Indefiniteness  of,  7079-81. 
under  the  Licensing  Act,  1902,  numbers, 

6966,  6973,  6974. 
Occupations  of  husbands,  7098-7100. 
Potential     divorces,    question    re,    6972, 

7111-6. 
Re-applications  for,  frequency  of,  7007, 

7008. 
Statistics,  7011,  7014. 
Working  men,  finding  of  housekeepers  when 
separated,  7055. 

Maintenance  Obdees  : — 

Attachment  of  part  of  wages  for,  proposal  re, 
7097-105. 

Enforcement  of,  proposal,   7012,  7013,  7095, 
7096. 

Recovei-y  of  arrears,  proposals  re,  7003,  7004. 
Marriage,   improvident  and  youthful,  prohibition 

of,  advocated.  7042-9. 
The  poor,  facilitating  of  divorce  for,  proposals  re, 

6994-8. 
Poor  Law  Amendment  Act,  recovery  of  aiTears 

under,  proposed,  7003,  7004. 

Sbpabation  Obdees  : — 

Check  on  wife's  conduct,  6969,  6970. 

Legitimate  cause  for,  7010. 

Made  where  maintenance  would  have  sufficed, 

7005-9. 
Moral  effect  of,  6966-70. 
Representation  of  parties,  6999,  7000. 
Temporary,  disapproved,  7011,  7033-5. 
Summary  Jurisdiction  Act,  amendments  proposed, 
7061,  7062,  7144-6.- 

Evidence  op  : — 

Disapproval    of,   as   to   obligation    of    wives 

having     children    to    obtain     separation 

orders,  referred  to  (.7.  Say  Halhett) ,  7257. 

as  to  Maintenance  without  separation,  referred 

to  (/.  Hay  Halhett),  7236. 

Attorney- General,  divorce  cases  for  {A.  Musgrave),  90. 

Audley   (part  of)    separation  orders,   statistics   {B.   C. 

Brough),  11  hi. 
Augustus,     Emperor,     conditions     imposed     by,    for 
divorce  {Sir  J.  Macdonell),  565  (I,). 

Australia : — 

Desertion  to  (B.  C.  Brough),  7821. 
Divorce  laws,  causes  and  defences,  analysis  (H.  0. 
Barnes),  45. 

Austria : — 

Annulment  of  man-iage,  grounds  for  (Sir  J.  Mac- 
donell), 319  ;  (/.  Priestley),  4593,  4706-8. 
Attempts  at  conciliation  {Sir  J.  Macdonell),  318. 


Austria — continued. 
DiTOECE  : — 

Among  Catholics  by,  grounds  of  annulment 
{Sir  J.  Macdonell),  243,  244,  251,  252. 

Causes,  defences,  remai-ks  {H.  G.  Barnes),  45. 

For  penal  sei-vitude  in,  {J.  Priestley),  4517. 

Intervention  on  public  behaK  {Sir  J.  Mac- 
donell), 319. 

Percentage  of  cases  where  there  are  no 
children  {Sir  J.  Macdonell),  385. 

Maeeiage  Laws  in  : — 

According     to     the    Church    (/.    Priestley) 
4606-12. 

Civil  (D.  Byre),  5994. 
Penal  code,  regarding  publication  in  the  press  of 

divorce  proceedings  {H.  G.  Barnes),  29. 
Pregnancy  by  another  at  the  time  of   man-iage, 

law  re  {J.  Priestley),  4589. 

Sbpaeation  : — 

for  Catholics  {Sir  J.  Macdonell),  323. 
Statistics  {B.  Gates),  5229. 
Validity    of     man-iage,    code    of,   {J.    Priestley), 
4606-12. 
Avoidance  of  conception,  question  as  to  prevalence  of 

{B.  Moore),  5016-2a 
Ayr,  Separation  and   aliment,   statistics   {Lord  Salve- 
sen),  6783, 

BAGALLAT,    Me.,    police    magistrate,    referred    to 

(/.  Bose),  2138. 
Bailiffs  (County  Court).     See  under  County  Courts. 

BAKER,  Me.  PHILIP,  solicitor,  member  of  the 
Committee  of  the  Birmingham  Law  Society, 
10,719-83  :— 

BlEMINGHAM    LaW    SoCIBTT  : 

Position  of,  as  to  extension  of  grounds   for 

divorce,  10,770-3. 
on  Publication  of  reports,  10,768. 
County  Courts,  for  divorce  jurisdiction  proposed, 
10,723-41. 

Custody  of  childeen  : — 

under   Direction   of   County   Courts,  10,777, 

10,778. 
Power   to  enforce   order   as   to,  proposal  re, 

10,761-6. 

DiVOECB : 

Extension  of  grounds,  10,770. 
Jurisdiction  of,  proposed  extension  to  County 
Courts : 

Check  on  abuse  of,  proposed,  10,723-41. 

Damages,  10,743,  10,744. 

Interlocutory  matters,  10,752. 

Remission   to   the   High   Court,    10,750, 
10,780. 

Right  of  audience,  proposals,  10,742. 

Trials  by  judge  or  jury,  10,749. 

Justices  : — 

Discretion    proposed    for,     for    enforcement 

of  maintenance  orders,  10,760. 
Number  of  cases  of  matrimonial  causes  dealt 

with  by,  10,722-5. 

Maintenance  Oedees  : — 

Results  of  failure  to  pay,  10,781-3. 
System    of     enforcement    approved,    10,759, 
10,760. 

Petty   Sessional    courts,    present   jurisdiction    to 
remain  at,  10,767. 

Publication  of  reports,  10,768,  10,769. 

Right  of  appeal,  limitations,  10,745-8. 

Sbpaeation  Oedees  : — 
Effect  of,  10753-7. 

Place  of  payment  of  maintenance,  10,776. 
Variations  as  to  custody  of  children,  10,765, 
10,766. 
Balcombe  v.  Balcombe,  separation  case  of,  referred  to, 

{B.  Gates),  5243. 
Baleville  (Germany),  publication  of  divorce  proceedings, 

information  re  {H.  G.  Barnes),  29. 
Bancroft,  Archbishop,  on  divorce   {Sir  J.  Macdonell), 
266,  565  (VIL). 


INDEX. 
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Bankruptcy : — 

Jurisdiction,   see   Bankruptcy  Jurisdiction    under 

County  Courts. 
Hegistries,  extension  of  divorce    proceedings    to, 
approved  (/.  Payne),  11,225. 
Bannister  (case  of),  referred  to  (D.  Eyre),  6103. 

The  Bar: 

at  Assizes,  assistance  to  tHe  poorer  classes  pro- 
posed {W.  Harrison),  11,914. 

Council,  duty  of  pro  Beo  shoul^  be  taught  by, 
[B.  Lock),  5352. 

General  council  of,  evidence  on  bebalf  of,  see 
HaiTison,  Mr.  William  English  {Chairman). 

Meetinejs  of,  on  the  question  of  divorce,  referred 
toV-  Priestley),  4451. 

Obligations  of,  to  defend  paupei-  cases  (W.  Harri- 
son), 11,812. 

Opinion  of.  on  a  certain  point  as  to  desertion 
(J".  Priesfley),  4536,  4537. 

Right  of  audience  in  local  divorce  cases  advocated 
{W.  Winterhotham),  11,565. 

Special  commissioners  from,  for  local  trials,  re- 
commendation re  {J.  Priestley),  4462. 

"Voluntary  sei-vices  given  by  (TF.  Harrison),  11,904- 
6,  11,952-5. 

BARGRATE  DEANE,  THE  HON.  Me.  JUSTICE, 
Judge  of  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Coui-t,  790-1232  :— 
Adultery,  coUusion  in,  1069-71. 

Assize  Judges  : — 

Divorce  jui-isdiction  by  (proposed)  disapproved, 
801. 

Repeal   of   powers   of,  to  deal  with   divorce, 
969-72. 
Collusion  : — 

Alteration  of  law  to  prevent,  1206-28. 

Local  advantages  in  detecting,  question  re,  915. 

System  of  detection,  906-9. 

Undetected,  1144,  1145. 

County  Couets: — 

Accessibility  of,  929,  930. 
Competency  of,  opinion  re,  890-5. 
for  Divorce  jurisdiction  (proposed) : — 

Objections  to,  1201-6. 

Opinion  re,  934-5. 
Judges  : — 

Competency  of,  1090. 

Local  knowledge  of,  896,  907-15. 
Officials,  local  knowledge  of,  973,  974. 
for  Reconciliations,  965-8. 
Staffs  of,  893-905. 

Definition  of,  853-8,  960. 

Proper  remedy  for,  859. 
Custody  of  children  and  access  to,  946-8. 
Desertion,  collusion  re,  848-52. 

DiSTBICT   ReGISTEAES: 

Conduct  of  cases  by,  proposal  re,  807. 
Interlocutory   proceedings    to   be   taken    by, 

1182-8. 
Proposed  duties  of,  949-51. 

DlTOBCE : — 

for     Adultery,     exceptions     permitted,     dis- 
approved, 1045-53. 
for  Desertion,  1132,  1133. 
Closing     of     courts,      discretionary    powers 

advocated,  1061. 
Considered  as  a  relief,  869-73. 
Damages,  removal  of  law  re,  advocated,  875- 

•      8. 
Grounds  for  : — 

Discretionaiy  powers  re,  proposed,  864-6, 

984-1014. 
Religious  aspect  of  proposed  extensions, 
1012-4. 
Inaccessibility,  proposal  to  lessen,  795-803. 
In.  forma  pauperis  : — 

Classes    availing    themselves    of,    1157, 

1168. 
Unpopularity  of,  932,  933,  1073-5. 
Local  proceedings,  proposals  re,  804-23. 
Matters  of  discretion  or  fact,  956-60. 
Moral  aspect  of,  795-9,  1017-41. 


BARGRAVE  DEANE,  THE  HON.    Mb.  JUSTICE 

— continued. 

Divorce — con  tinned. 

by  Mutual  consent,  disapproved,  1003-11. 
Power  to  he;ir  cases  in  cnmerd,  836. 
Recriminatiiiu,  law  re,  1063-8. 
Right  of,  considered  a  misfortune,  1015. 
Settlements,  powers  proposed  re,  875-8, 1036- 

41. 
Travelling  judges  for,  proposed,  1118-21. 

Divorce  Act,  results  of,  1148-56,  1229-32. 
Divorce  cases,  duration  <_if  mamage,  1162-7. 
Drunkenness,  results  of,  1159-61. 
Equality  of  sexes  in  grounds  for  divorce,  advocated, 

847,  1076-8. 
Evidence  taken  by  affidavit,  disapproved,  952. 
Habitual  drunkenness,  how  to  deal  with,  867,  868. 

High  Couet  op  Divoece  : — 
Costs  at,  916-9. 
Judges,  travelling,  proposal  re  ; — 

Hearing  of  divorce  cases  at  fixed  centres 
advocated,  802,  803,  921-8,  1118-21. 
Possible  cost,  920. 
Witnesses  should  be  seen  by,  813-5. 
Work  to  be  disposed  of,  1172-83. 
Judicial  separation,  disapproved,  1042-4. 
Juries,  attitude  of,  towards  cruelty,  856. 

Competency  of,  1097-9,  1146,  1147. 

Yariation  in  judgments,  1189-200. 
Penal  servitude,  considered  a  groiuid  for  divorce, 

862,  984-1003,  1134^43,  1168-71. 
Want  of  uniformity  of  judgment,  936-45. 

King's  Peoctoe  : — 

Local  intervention  of,  953-5. 
Local  office  of,  874,  875. 

Lunacy  : — 

Incurable,  considered   a  ground   for  divorce, 

863. 
Intermittent,  not  a  ground  for  divorce,  1079, 

1080. 

Publication  of  Repobts  : — 

a  Check  on  immorality,  837,  843. 
Disapproved,  834,  843. 
Restrictions  proposed,  1058-60. 

Sepabation  : — 

Causing  immorality,  1151^. 
Disapproved,  861. 

Sepabation  Oedbes  : — 

Administration  of,  considered  unsatisfactory, 
978,  979. 

Disapproved,  826. 

Leading  to  immorality,  832,  833. 

Objections  to,  1122-31. 

Points  to  be  decided  in,  940-3. 

Proper  authority  for,  1093-1117. 

Proposed  amendments  re,  879-89. 

Reforms  proposed,  1081-9. 

Temporary,  advocated,  826-31. 
Summary  Jurisdiction  Act,  repeal  of,  advocated, 

936-44. 
Trial  by  jury,  for  divorce,  disapproved,  1054-7. 

Evidence  of  Witness  ebfeeeed  to  : — 

on  County  Courts  (/.  Watts),  5584,  5598. 

as  to  Equality  of  the  sexes  (0.  Willoclc),  4765. 

Proposal  for  itinerant  judges  of  the  High 
Court  (Sir  W.  Selfe),  2343,  2389,  2442  ; 
(C.  Pickstone),  'i.'llQ  ;  [F.  Bendy),  3095, 
3096  ;  {T.  Griffithes),  3507  ;  A.  Willey), 
10,373-76  ;  [Sir  W.  Cdbhett),  10,114. 

on  Assizes  for  divorce  trials  (W.  Harrison), 
11,860. 

References  to  {Sir  J.  Bigham),  583 ;  {C. 
Willock),  4748,  4756. 

BARKER,   Me.   CHARLES  WILLIAM  PAXTON, 
clerk    to    the    magistrates     for    the    county 
borough  of  Sunderland,  10,784-847  : — 
Commitment  for  defaulting  husbands,  option  re, 

proposed,  10,809-11. 
Divorce,   extension  of  jurisdiction  to  magistrates, 
proposal  re,  10,814-9. 
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BARKER,  Mr.  0HAE,LES  WILLIAM  PAXTOJST— 

conUmi,ed,. 

Guardians,  refusal  of  relief  by,  in  cases  of  desertion, 

10,811. 
Irregular   unions,  showing   necessity  for   cheaper 

divorce,  10,820-5. 
Penal  servitude  considered  a  ground  for  divorce, 

10,825. 
Separation,    applications     and    orders,    statistics, 

10,790. 

StTNDBBLAND  : — ■ 

Licensing  Act,  1902,  applications  under,  num- 
bers, 10,806,  10,807. 
Magistrates'  meeting,  rota  of,  explanation  re, 

10,827-35. 
Maintenance,    given    yn^h.    separation    only, 

10,791-7. 
Population  and  proportion  of  married  persons, 

10,786. 
Separations,    applications     abandoned,    witli- 

drawn,  refused,  numbers,  10,800-4. 
Separation  orders  : — 

Applied  for  by  insolent  women,  10,808^ 

10. 
Repeated  applications   after   resumption 

of  cohabitation,  10,813. 
Separation  and  maintenance,  analysis  of 

applications,  statistics,  10,798. 
System     of     payment    of     maintenance, 

10,805. 
Sessions,  calling  of,  for  the  selection  of 
justices,  procedure,  10,836—47. 

BARNARD,    Mr.     WILLIAM    TTNDALL,     K.O., 

4085-422  :— 

Adultbet  : — 

Considered    as    cruelty,    4134-6,    4294-4303, 

4322-7,  4355-60. 
of  Husband : — 

as  a    Ground   for  divorce,    disapproved, 

4183-92,  4294-4303,  4409-15. 
Oases  considered  as  cruelty,  4383-6. 
■     Treatment  of,  4210-13. 
of  Wife  :— 

Connived  at,  4204. 

a  Grouiid  for  divorce,  approved,  4112-20, 
4280-6. 
Innocent,  discretionary  powers  for,  4204. 
Proof  of,  divergences  of  opinion  re,  4258. 
Assizes    courts     for     divorce    jurisdiction,     dis- 
approved, 4153. 

Ohildeen  :  — 

Custody  of,  4243-6. 

Empowering  of  judges  to  make    settlements 

on,  4177-82. 
Influence     on,    of    separation     and    divorce 
4414-4419. 
Collusion,  4088,  4091-9,  4250-6. 

County  Courts  : — 

For  divorce   jurisdiction,    disapproved,  4088 
4110,  4143,  4227-35,  4352-4. 

Judges,  4223-6,  4257-68. 

Juries,  4220-3. 

Proposal  for  commencement  of  divorce  cases 
in,  4394-6. 

Separation,      jurisdiction      for      (proposed), 
approved,  4393. 
Court    fees,    reduction    of,    4160,    4151,  4246-9 

4304-8,  4373. 
Crime,  difficulty  in  proving,  4124. 

Oeublty  : — 

Cases  included  in,  4170,  4171. 
Difficulty  in  proving,  4125-36. 
Divorce    for,    without    other    grounds,    dis- 
approved, 4203. 

Desertion  : — 

Difficulty  in  proving,  4121,  4122. 

as  a  Ground  for  divorce,  disapproved,  4193- 

4202,  4275-9,  4328-9,  4364-71. 
Proper  treatment  of,  4362. 


BARNARD,    Mr.    WILLIAM    TTNDALL,   E.G.— 
oontinued. 

DiTOECE  : — 

Adultery  of  petitioners,  a  discretionary  bar 
4204-9. 

Charges     against     women,     notification     of, 
advocated,  4173-6,  4270,  4287. 

Cheapening,  procedure  proposed,  4145-7. 

Effect  of,  on  children,  4297-303. 

FiHng  of  petitions,  suggestions  re,  4138. 

Restrictions  of  judges  advocated,  4088. 

Undefended,  costs,  proposals  re,  4150,  4151 
4814-7. 

Without  adultery,  disapproved,  4269,  4270. 
Divorce    Act,     1857,     section    31,      discretionary 

power  of  judges  under,  4204. 
Drunkenness,  considered  as  cruelty,  4401. 
Equality    of    the    sexes,    disapproved,     4183-92 

4210-14,  4322-7. 
Evidence  by  affidavit,  4148,  4149,  4292. 
Failure    to    maintain,    as    a   ground   for   divorce, 

disapproved,  4334-44. 

High  Court  op  Ditoecb  : — 

Costs  at,  4142,  4304-8. 

Fees,  compared  with  King's  Bench  Division, 

4152. 
Filing  of  petitions  at,  4146. 
Judges,    itinerant,    proposal     re,    advocated, 

4235-43,  4352^,  4372,  4381,  4382. 
Registrars  : — 

Suitability     for     dealing    with     divorce, 
4146,  4146. 

Travelling     to     local     cases     proposed, 
.     4235-43,  4373. 

Insanity : — 

Cases  not  considered  as  suitable  for  divorce 

4402. 
Caused  by  vice,  considered  as  adultery,  4400. 
Difficulty  in  proving,  4121,  4122. 
Divorce  or  annulment  for,   in  certain  cases, 

advocated,  4168,  4169,  4271-4, 4288,  4289, 

4319-21,  4345-61. 

Justices  : — 

Stipendiary,   restrictions    for    separation   by, 
4387-92. 

Unpaid,  disapproved,  4291. 
King's  Bench  Division,  fees  at,  4152. 

Marriage  : — 

Annulment,  approved  in  certain  cases,  4169, 
4271-4. 

Nullity  of,  in  foreign  countries,  4172,  4330-2. 

Pregnancy  by  another  at  time  of,  4404-8. 
Ogden  V.  Ogden,  case  refei-red  to,  4172. 
Poor,  the,  divorce  of,  proposals,  4309-13,  4352-4, 

4372-82. 
Publication  of   reports,    approved,  4162-7,   4317, 

4318. 

Separation  : — 

Approved  in  certain  oases,  4156,  4157,  4409- 

15. 
Country  procedure,  4266-8. 
For  desertion,  approved,  4202. 
Bum,  casta  clauses,  4116-8,  4259. 
Infrequency  of  cases,  4261-4. 
Procediire,  amendments  proposed,  4361-4. 
Proper  aiithority  to  deal  with,  4291. 
Proposed  abolition  of,  disapproved,  4314-16. 
Restrictions  proposed,  4164,  4259,  4260. 
With  justification  for  divorce,  4420-2. 
Trial  by  jury,  advantages  of,  4100-9. 

Evidence  of  Witness  : — 

on  Adultery,  referred    to  (C   Willoch),  4759, 

4761. 
on    Assizes    for    divorce,     referred    to     {W. 

Harrison),  11,860. 
as  to    Court  fees,   referred  to   (J.  Priestley), 

4477.      _ 
as  to  Discretionary  powers  of  judges,  referred 

to  (/.  Priestley),  4578. 
as  to  Insanity,  referred  to  (/.  Priestley),  4513 


INDEX. 


491 


BAIilSrES,   HON.    H.     GORBLL    (Secretary   of    the 
Divorce  Commission) : — 
Divorce  laws,  analysis,  4-5. 
Evidence  and  table  of  statistics,  1-45. 
Procedui'e   in   foreign   countries   with   regard   to 
pxiblication  of  divorce  proceedings,  24,  25,  29. 
Bai-nstaple,  district  registry  referred  to  (W.  Harrison), 
11,880. 

BARRADALE,  Me.  WILLIAM,  clerk  to  the  justices 
of  the  city  of  Bii-mingham,  formerly  cderk  at 
Dudley,  875S-849  :— 

Aggravated  assault,  8827-9. 

Assizes,  proposed  extension  of  divorce  jurisdiction 

to,  disapproved,  8763-7. 
Birmingham  : — 

Habitual  drunkenness : — 

Procedure  in  cases  of,  8830-2. 
Treatment  for,  8849. 
Maintenance  orders  : — 

Proportion  of,  to  the  whole  figures.  8787- 

91. 
System  of  payment,  8812,  8813-43. 
Separation  orders  : — 

Discharged,  8820-3,  8776-9. 

Not  taken  up,  8793-803. 

Proportion  for  maintenance  only,  8787- 

91. 
Yai-ied  and  discharged,  numbers,  8776- 
84. 
Separation,    summonses    issued    and    orders 

made  and  refused,  figures,  8773-83. 
Watch  committee,  powers  of,  8792. 
Cruelty,  charges  of,  8825,  8826,  8845-8. 
Desertion,  separation  orders  applied   for  on   the 

ground  of,  8804-6. 
Divorce   jurisiliction,    proposed   extension    of,   to 

county  courts,  8761,  8835-8. 
Employers,  attachment    of   wages  by,  for   main- 
tenance px'oposed,  8842. 

Maintenance  oedees  : — 

Imprisonment  for  failure  to  pay,  8814-6. 

Not  taken  up,  causes,  8792. 
Neglect  to  maintain,  remedy  advocated  for,  8808- 

11. 
Pubhcation  of  reports,  8833. 
Sepaeation  Oedees  : — 

G-ranting  of,  too  freely,  8772. 

Leading  to  immorality,  8840-2. 

Objections  to,  8833,  8834. 

Barristers : — 

Disadvantage  to,  of  local  trials  (W.  T.  Barnard), 

4088. 
Method  of  employing  for  divorce  (F.  Dendy),  3005. 
Necessity   of,   in   central  courts   {Lord  Salvesen), 

6850-3. 
Right  of  audience,  limitation  to,  proposed  (Sir  W. 

Cobbett),  10,124. 
Voluntary  service  of  (W.  Harrison),  11,951. 

Barrow,  population  of,  referred  to  (D.  F.  Steavenson), 
2270. 

Bastardy : — 

Acts,  see  Bastardy  Acts,  under  Acts  of  Parliament. 
Agreement  in,  subsequent  proceedings  (/.  Roberts), 

8454. 
Oases  of,  not  reported  in  the  public  press  (C.  Pioh- 

stone),  2694,  2695. 
Orders,  procedui-e  criticised  (/.  Payne),  11,295. 
Recommendations  of  committee  on  laws  of,  as  to 

payment  of  maintenance  (/.  Roberts),  8266. 

Bates  V.  Bates,  domicil  of  choice  in  case  of,  referred 
to  (Sir  F.  Piggott),  8310  (XIII.). 

Bavaria : — 

Divorce   rate,    statistics    {Sir  J.  Macdonell),   371, 
372. 

Divorce  law  {Sir  J.  Macdonell),  565  (lY.). 
Beauclerk    v.    Beauclerk,    case    of,    referred    to    {Sir 

W.  Selfe),  2303. 
Beamish  v.  Beamish,  case  of,  referred   to    (D.  Eyre), 

5993. 


Belgium : — 

Adultery,  inequality  of  the  sexes  as  rep-ards  divorce 
for  {H.  0.  Barnes),  p.  4, 

DiTOECB : — 

Causes  and  defences,  analysis  {H.  Q.  Barnes), 

45. 
How  obtained  {Sir  J.  Macdonell),  306. 
Procedure    and    publication    of  divorce   pro- 
ceedings, information  re  {H.  G.  Barnes), 
29. 
Reconcihation  attempted  before  {Sir  J.  Mac- 
donell), 313. 
"  A   Report  on  Changes  in  Belgian  Divorce 
Law,"  referred  to  (if.  G.  Barnes),  10. 
Man-iage,  civil,  law  re  (D.  Fyre),  5994. 
Bell  V.   Kennedy,    domicil   case    of,   refen-ed  to    {Sir 
F.  Piggott),  8310  (VIII.). 

Berlin,  divorce  in : — 

Causes  for  {Sir  J.  Macdonell),  382. 

Percentage  of  cases  where  there  are  no  children 

{Sir  J.  Macdonell),  384. 
Publication  of  reports  in,  quotation  from  report, 
{H.  G.  Barnes),  pp.  250,  251. 
Bernard  (historian),  account  by,  of   the  "Reformatio 

Legum,"  refeiTed  to  {Sir  J.  Macdonell),  479,  552. 
Berne    (Switz.)    publication    of    divorce    proceedings 
{H.  G.  Barnes),  29. 

Bethel,  Sie  Richaed  : — 

Argument   by,  as  regards   divorce  procedure  (Sir 

/.  Macdonell),  556,  557. 
Divoi-ce  Bin  brought  iu  by  (D.  Eyre),  6125. 

Bethnal  Green; —  * 

Legal    advice    given  to   the   poor   of,   (J>.    Eyre), 

5951. 
Marriage  practices  in,  referred  to  (D.  Eyre),  6068, 
Beza    (author   of    "  De   Repudiis    et    Divortiis "),   on 
marriage     and     divorce    {Sir   J.    Macdonell),   254, 
565,  VI. 

Bigamy  :— 

Causes  of  {R.  Gates),  5218,  5219. 

after  Desertion  {Sir  W.  Selfe),  2312. 

Grounds  for  defence  to,  to  be  used  for  divorce,  pro- 
posal re  {A.  Blott),  5841-8. 

Inaccessibility  of  divorce  a  cause  of  {Sir  W. 
Cobbett),  10,017-21. 

Number  of  cases  in  a  certain  number  of  years, 
statistics  {R.  Gates),  5218,  6219. 

Regarded  as  felony  {Sir  J.  Macdonell),  565,  VII. 

BIGHAM,   RT.   HON.   SIR    JOHN    (now  BARON 
MERSEY),   566-789:— 

Adultbet  : — 

Degree  of,  difficulty  in  gauging,  758-60. 
of  Husbands  : 

Accidental,  678-89,  1379,  1380. 
Single  acts,  699,  600. 
of  Wives,  conduced  to  by  husbands,  688-97. 
Treatment  of,  1256-73. 
Collusion,  591-7,  1274,  1275,  1376-8. 

Cotjntt  Ootjets  : — 

for  Custody  of  children,  1324-7. 

Divorce   jui-isdiction    for,    disapproved,    568, 

660-72,  1233,  1234,  1311-8,  1328-35. 
for  Enforcement  of  High  Court  orders  1321- 

23. 
Interlocutory    proceedings     for     divorce    at 

approved,  1319-27.  " 
Juries,  667-72. 

Ceueltt  : — 

Basis  for  allegations  of,  1366-9. 
Difficulty  in  defining,  1233-9. 
as  a  Ground  for  divorce,  opinion  re,  621-3. 
Variation  in  opinions  as  to,  568. 

Deseetion  : — 

Cases  permitting  divorce,  1299-1305 
Collusive,  698-709. 
as  a  Ground  for  divorce,  624,  625. 
District  registrars,  proceedings    of  divorce  to  be 
commenced  by,  669-72. 


492 


ROYAL   COMMISSION    ON    DIVORCE   JND    MATRIMONIAL   CAUSES  : 


BIGHAM,  RT.  HON.  SIR  JOKN— continued. 

DiTOEOB  : — 

Oheapening  of,   proposals   re,    649-59,  1361, 

1362. 
Compulsory  allowance  to  guilty  wives,  1282-7. 
for  Continuous  adulteiy,  1363-5. 
Decree    absolute,   power  to   foi-bid   marriage 

after,  630-6. 
Equal    advantages    for  tke   poor,    considered 

impracticable,  568. 
Grounds  of  : — 

Extension    of    discretionary    powers    re, 
advocated,  678-724,  785-7. 

Modifications  proposed,  1245-8. 
Inequality  of  facilities,  745-7. 
Local  hearing  of  poorer  people's  cases,  568. 
Misconduct  between  the  decrees,  642-5. 
Moral  results  of,  1254-64. 
Personal  feeling  as  to,  1296-8. 
Petitioners,  personal  conduct  of,  questions  re, 

1357-60. 
Petitions  to  be  filed  locally,  569-72. 
Reconciliations  attempted  prior  to,  approved, 

638-41. 
Roman  Catholic  attitude  towards,  1260,  1261. 
in  Scotland,  1259,  1260. 
Status  of,  568. 

Uniformity  of  treatment  desirable,  1343-7. 
Divorce  Act,  exceptions  in,  1265-73. 
Equality  of  tbe  sexes,    as  to  grounds  of  divorce, 

disapproved,  617-20,  1240-4. 
Habitual    drunkenness,    discretionary  powers     re, 
proposed,  781-^ 

High  Cottbt  oi'  Divoeob  : — 

Classes  of  petitioners  at,  1381. 

Collusion  undetected  in,  1336-42. 

Judges,    itinerant,   proposal  re,    disapproved, 

573-6,  582. 
Proposals  for  bringing  jurisdiction  of,  within 

reach  of  the  poor,  568. 
Undefended  cases  : — 

Proportion  of,  and  time  occupied,  577-91. 
Vigilance  re,  750-7. 
Ireland,  no  divorce  in,  745,  1259,  1260. 

Judges  : — 

Attempts    of,    at     reconciliation,     approved, 
638-41. 

Preference  for  trial  by,  1276-81. 
Judicial  separation,  value  of,  714-24. 

Juries: — 

Bias  of,  1276-81. 

Experience  of,  669-72. 
Justices,  powers  of,  to  deal  with  separation,  611, 

612. 
King's  Proctor,  intervention  of,  568.  592-605. 
Lunacy,  divorce  for,  approved,  627,  628,  777-80. 

Mareiagb  : — 

Breach      of      contract     of,     non-punishable, 

1249-53. 
of  Guilty  spouse  and  paramoiu-,  1288-95. 
Improvident,  check  on,  1370-4. 

Penal  servitude,  divorce  for,  proposed  dis- 
cretionary powers  re,  625,  710-6,  773-6, 
1306-10,  1375. 

Publication  of  reports,  approved,  with  restrictions, 
613-6,  673-7,  725-36,  761-8,  1382. 

Sbpaeation  Oedees  : — 

Administration  of,  606-12,  748,  749. 

Permanent,  question  re,  610. 

Persistent  cruelty,  for,  741-4. 
Summary  Jurisdiction  Act,  administration  of,  606- 

10,  737. 
Trials  by  judge  and  jury,  comparison,  1349-56. 
Witnesses,  system  of  evidence,  738-40. 

Evidence  of  Witness  : — 

as  to  Grounds  for  divorce,  referred  to  (/.  Guise), 

10,937. 
as  to  Judges'  efforts  at  reconciliation,  referred 

to  (0.  Willoch),  4777. 
as  to  Payment   of  expenses   of   witnesses  in 

criminal  cases,  referred  to  (T.  Griffithes), 

3552 


Bingham,  on  marriage,  referred  to  (Sir  J.  Maodonnell), 

456. 
Bircham  v.  Norton,  case  of,  referred  to  {B.  Loch),  5424. 

Birmingham : — 

Assize  circuits,  number  of    ( W.  Harrison),  11,804. 
Bar,  strength  of  (£.  M.  Brown),  7473-76. 

OOUNTT  COCJETS  : — 

Classes  frequenting  (L.  M.  Brown.)  7449-51. 
Extension  of  divorce  jui'isdiction  to,  approved 
(/.  Roberts),  8768. 
Justice,    evidence    of,    see    Brown,    Mr.   Laurence 

Morton. 
Justices'    clerk,    see    evidence    of   Barradale,    Mr. 

William. 
Population,   percentage  of  separations  to  {L.  M. 

Brown),  7367-70. 
Separation  and  maintenance,  returns  re,  refeiTed 

to  (/.  Roberts).  8187. 
Watch  committee,  travelling  expenses  of  defaulting 
husbands,  payment  empowered  by  (TF.  Barra- 
dale), 8792. 
Birmingham  Law   Society,  evidence   on   behalf  of,   see 

Baker,  Mr.  Philip. 
Birth  rate,  see  Illegitimate  birth  rate. 
Blackburn  County  Court  (0.  PicJcstone),  2619. 
Blackmail  in  Divorce  Cases  :^ 

Alleged   frequency   of,    disallowed   (C    Priestley), 

4655-8. 
Oases  of,  instanced  (E.  Heron  Allen),  3806-48,  3889. 
Depending  on  newspaper  publication   (JH.   Heron 
Allen),  3706-19,  3764-893. 

BLOTT,  Me.  ARTHUR,  solicitor,  honorary  secretary 
of  the  Poor  Man's  Lawyers'  Association, 
senior  member  of  the  legal  aid  committee  of 
Mansfield  House  University  Settlement  in 
Canning  Town,  5766-893  :— 

Absence  for  five  years  as  a  ground  for  divorce 
advocated,  5841. 

Adultery,  husbands'  single  act,  5917-22. 

Bigamy,  grounds  of,  for  divorce,  5841-8. 

Confinement  in  a  lunatic  asylum,  as  a  ground  for 
divorce,  5852-5. 

County    Couets,   eoe   Divoece    Jueisdiction 
(peoposed)  : 
Approved,  5788,  5808,  5809,  5910. 
Costs  at  (estimated),  5799,  6807. 
Judges'  competency  for,  5822,  5823. 
Limitations  proposed,  5788,  6789. 

Deseetion  : — 

Connivance  at,  6890-6. 
Reduction  of  period  advocated,  5867,  6858. 
Wilful,  5849-51,  5866-74,  6912,  5913,  5936, 
5937. 

Divoece : — 

Defended,  infrequency  of,  5824,  5826,  5889-96. 
Equalising  of,  for  rich  and  poor,  6923,  6924. 
In  forma  pauperis  : 

Assigning  of  solicitors,  5863-6. 

Solicitors'  fees,  5859-62. 
by  Mutual  consent,  5897-999. 
Special   judges    in    large    centres,    proposed, 

5819-21. 
Religious  aspect  of  divorce,  5883-6,  6911. 
Experience  of,  with  the  working  classes,  6767-89. 

High  Couet  of  Divoece  : — 

Abolition  or  reduction  of  fees,  5815-8. 
Appeals  to,  5822,  5823. 

Husband  and  wife,  oases,  numbers,  5775. 

Insanity  : — 

Incurable,   as   a   ground  for  divorce,  5862-5, 

6875-9. 
Intermittent,  5888. 

Mansfield  House  Legal  Aid  Committee  : — 

Classes  assisted  by,  5900-5. 

County  courts,  for  divorce  jurisdiction,  ap- 
proved by,  5788. 

on  Publication  of  reports  of  divorce,  5836-40. 

on  Grounds  of  divorce,  5852-5,  5876-9. 

Resolution  of,  5795,  5796. 

on  Summary  Jurisdiction  Act,  amendments 
proposed  by,  6826. 

Work  done  by,  5772-82. 
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BLOTT,  Mr.  ARTKUR— continued. 

Penal   servitude  as   a   ground   for  divorce,    5856, 

6880-6,  5908--10. 
the  Poor,  demand  amongst,  for  divorce,  5829-31, 

5938-44. 
Publication  of  reports,  5906,  5907,  5835-40,  5930- 

32. 

Separation  : — 

Amendment  proposed  re,  5826,  5827. 
Immoral  results  of,  5828-31. 
Proper  autliorities  for,  5925,  5926. 
Temporary,  advocated,  5927,  5928. 
To  be  counted  as    desertion    in   applying  for 
divorce,  5832-4. 

Summary  Jurisdiction  Act,  sec.  4,  amendment  pro- 
posed, 5826,  5827. 

Working  Glasses  : — 

Attitude  of,  towards  adultery,  5919,  5933-35. 
Demand  for  divorce,  5900-5. 
Evidence  of  Witness: — 

on  Expense  of  county  courts,  referred  to  (D. 

JSyre),  6016. 
on  Separations  taken  on  account  of  expense  of 
divoi'ce,  refeiTed  to  {D.  Eyre),  5991. 

Blue  Book: — 

1894  (Cd.  7392),  on  laws   of  marriage  and  divorce 
in  foi-eign  countries  (if.  G.  Barnes).  3,  4. 

No.   2,  1903  (Cd.  1468)  on  marriage  and  divorce 
laws  in  foreign  countries,  referred  to  {IT  G. 
Baniea).  5. 
Blyth  County  Court,  registrar,  opinion  of,  on  selection 

of   county  courts,   referred  to   {F.  Bendy),   3028, 

3029. 
Board  of  Trade,  wreck  commissions  of  inqviiry,  referred 

to  {F.  Bendy),  2994. 

Boer  War: — 

Increase  m  divorce,  numbers  due  to  {Lord  Salvesen), 
6778-81. 

Maniages  affected  by  (/.  Say  Halhett),  7193. 
Bond  and  Pearce,  Messrs.,  Plymouth,  referred  to  (P. 

Pearce),  11,377. 
Bosco,   Signer,     report    iu    "  Aunali    di     Statistica," 

referred  to  (Sir  J.  Macdonell),  327,  380. 
Boston,  separation  and  maintenance  returns  re,  referred 

to  (/.  Roberts),  8187. 
BosweU,  James,  "  Life  of  Johnson"  quotation  from,  as 

to  the  crime  of  adultery  (T.  Griffithes),  3464. 
Bothwell,  Eaxl  of,  referied  to  (Lord  Salvesen),  6717. 
Bourchier,   Anne   (first  wife  of  the  Marquis  of  North- 
ampton), referred  to  {Sir  J.  Macdonell),  263,  565, 

VII. 
Bousfield,  Mr.  K.C.,   Chairman  of  the  executive  com- 
mittee of  the  Central  League  Aid  Society,  referred 

to  {B.  Lock),  5367. 
Bow  Street  Police   Court,  evidence  as  to  separations 

orders  at,  see  under  Marsham,  Mr.  R. 
Bozelli,  case  of,  foreign  marriage,  refen-ed  to  {Sir  F. 

Piggott),  8310  (XI.). 
Bracton  (writer),  referred  to  {Sir  J.  Macdonell),  504. 
Bradbury,  Judge,  of  Circuit  5  (Bury,  Lanes.),  opinion 

of  on  proposed  extended  jurisdiction  ( C.  Pickstone), 

2548,  2689,  2690,  2832. 
Bradford,    district  registry,   refeired   to     {A.    Willey), 

10,178. 

Brazil:  — 

Judicial  separation  in  {Sir  J.  Macdonell),  323. 

Marriage,  civil,  law  re  (D.  Fyre),  5994. 
Breach  of  promise,  see  under  marriage.  _ 

Bremer  v  Preeman,  case  of,  statement  on  dismissal  ot 

iudee  quoted  {Sir  F.  Piggott),  8310  (III.). 
Brentry  Inebriates'  Home,  cases  sent  to,  {W.  Barra- 

dale),  8830-2. 
Bridgend,    separation    and    maintenance    returns    re, 

referred  to  (/.  Roberts),  8187. 
Bristol,  separation  and  maintenance  returns  re,  referred 

to'(J-  Roberts).  8187. 

British  Colonies: —  .  .  ^■ 

Divorce  evidence   taken   m,  expense  and  unsatis- 

factoriness  of  {Sir  F.  Piggott),  8310. 
Tnrisdiction  of, by  nationallaw,  recommendation  re 
(^SirF.  Piggott),  8308-10. 


British  Columbia,  divorce  laws  (if.  G.  Barnes),  45. 
British   nationality,  law  of   domicil   invented   for  the 

protection  of  (Sir  F.  Piggott),  8310  (VI.). 
Brittany,    low   rate    of   divoi'ce  in   (Sir  J.  Macdonell), 

376. 
Britton,   — .    (vrriter),    refeiTed   to  (Sir  J.  Macdonell), 

504. 
Brodie    v.    Brodie,   domicil   case    of,   (Sir  F.   Piggott), 

8310  (XII.). 
Brook  V.  Brook,  case  of,   referred  to  {Sir  F.  Piggott), 

8310  (X.)  (d)  (k)  (XI.)  (XIII.). 

BROUGH,  Me.  BERTRAM  CHARLES,  stipendiary 
migistrate  of  the  Staifordshire  Potteries 
District,  formerly  on  the  Oxford  Circuit, 
7749-945  :— 

Adultery,  single  act  of  husband,  7'.»27,  7928. 

Assizes,  divorce  jurisdiction,  proposed  extension 
to,  approved,  7945. 

Bastardy  Act,  affiliation  order  affecting  the  rights 
of  wives,  7907,  7908. 

County  Courts  : — 

Bailiffs,  competency  of,  7909  -12. 
Divorce  jurisdiction,  proposed  extension  to  : — 
Approved,  7882. 
Judges,  lack  of  uniformity  of  judgment 

disaUowed,  7883,'  7884. 
.  Jurors,  recommendation  re,  7926. 
Notes  of  trials  of,  should  be  sent  to  High 

Court  judges,  7883. 
Suggestions  for  preliminary  reforms  r"- 
7913-16. 
Crime  as  a  ground  for  divorce,  7819. 
Custody    of     children,    effect    on,    of     proposed 
increased  facilities,  7917-26. 

Desertion  : — ■ 

Discretionary  powers   for   issue  of   waii'ants 

for,  proposal  re,  7784-8. 
as  a  Ground  for  divorce,  advocated,  7819-25 

Divorce : — 

Piling  of  proofs  with  petitions,  7829-34. 

Increased  facilities,  7869-71. 

Open    trials    for    vindication    of     character, 
approved,  7840-8. 

Proposed  extension   of  jurisdiction   to   local 
courts  approved,  7806-9. 
EquaUty  of  the  sexes  advocated,  7817,  7818. 
Habitual  drunkards,  separation  orders,  statistics, 

7757. 
Hanley  Borough  Court,  referred  to,   7760,  7761, 

7763,  7866. 
High  Court  of  divorce,  notes  of  evidence  of  local 

cases  to  be  sent  to,  proposal  re,  7611. 
Insanity  as  a  ground  for  divorce,  7819. 
Irregular  unions,  prevention  or  regularisation  of, 

by  facilitating  divorce,  question  re,  7897-9. 

Justices  : — 

Retention    by,     of     separation     jurisdiction. 

7929-31. 
Stipendiary,  extension  of  divorce  jurisdiction 

to,  advocated,  7826-8,  7931-43. 

Maintenance  Orders  : — 

Failure  to  pay  : — 

Commitments  for,  approved,  7878. 

Proposals  re,  7787-92. 
Without  separation,  approved  of,  7796-800. 
Publication  of  reports,  7815,  7816,  7835^8. 

Separation  Orders  : — 

Administration,  7885,  7886. 
Applications  on  frivolous  grounds,  7877. 
Devolving  into  divorce,  disapproved,  7881. 
Limitation    as    to    period   for,   proposal   for 

powers  re,  7795-7800. 
Permanent,  results  of,  7801-5. 
Power  to  husband  for  rescindiug  of,  7849-61. 
Retention  of  present  jurisdiction  re,  approved, 

7929-31. 
Statistics,  7755-8. 
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BROUGH,  Me.  BERTRAM  CB. ABliES— continued. 

Stafpoedshibe  Potteeibs  Distbict: — 

Extent  of  jiirisdiotioii  and  population,  7759, 

7862-6. 
Marriages,  youtkfnl  and  improvident,  causes 

and  results,  7781-3. 
Separation  orders : — 

Applications,  causes  and  totals,  statistics, 

77.5.5,  7757,  7766-7778. 
OHef  grounds  for,  7767-7772,  7780. 
Discharges,  number,  7772,  7775. 
Dismissed,  withdrawn,  and  no  appearance, 

number,  7773. 
Payment  for  summons,  difficulty  re,  7784, 

7876. 
Potential  divorce  cases,  7867-71, 
Stoke-upon-Trent  Borough  Court,  separa- 
tion orders,  statistics,  7757,  7761-866. 
Stone  (part  of)  separation  orders,  statis- 
tics, 7757. 
Variations  or  discharge,  number  of  appli- 
cations for,  7767. 
Withdrawn  after  adjournment,  7777-80. 
Summary  Jurisdiction    Act,  discretionary  powers 
to  magistrates,  amendments  proposed,  7784- 
88,  7791-3. 
Workmen's      Compensation      Act,      illegitimacy 
recognised  by,  7901-8. 

BROWN,  Me.  LAURENCE  MORTON,  police 
magistrate  of  the  City  of  Birmingham, 
deputy  county  court  judge,  7350-7514  : — ■ 

Adultery    by    husband,  considered  a  ground  for 

divorce,  7403,  7404. 
Assizes    for     divorce     jurisdiction,     disapproved, 

7355-8. 

Biemingham  : — 

Adultery  by  wives,  applying   for  separation, 

7370-4. 
the  Bar,  at,  7473-6. 

Desertion,  adjournment  of  summonses,  7381-7. 
Police  court,  classes  frequenting,  7444-51. 
Population,  7367-70. 
Separation  orders  : — 

Applications    discharged,     grounds    for, 
7371,  7372. 

Attempts  at  reconciliation,  7378-80. 

Statistics,  7367. 

for     Trivial     grounds,     infrequency     of, 
7421^. 


Separation  cases  : — 

Period  of  marriage,  7472. 

As  potential  divorces,  question 


, 7412-6. 


County    Couets    foe    Divoeoe    Jueisdiction 
(pboposbd)  : — 

Approved,  7354,  7358,  7425,  7426, 
Limitations  proposed,  7358,  7426, 
Judges,  competency  of,  7362-7, 
Desertion  for  a  long  period  considered  a  ground 
for  divorce,  7408,  7409. 

DiVOECB  : — 

Extension  of  grounds  approved,  7403-10, 
7416-20,  7460-71. 

Representation  of  parties,  7452-5. 

Trial  by  jury,  7456-9. 
Divorce  Act,  opinion  as  to  benefit  of,  7510-4. 
Gloucester,  juries  at,  7459. 

Habitttal  Detjnkennbss  : 

Considered  a  ground  for  divorce,  7407,  7411. 
Two  classes  of,  7411,  7491-4. 
of  Wives,  relief  available  for,  7495-8. 
Licensing   Act,    1902,    separation    orders    under, 
7498. 

Maintenance  Oedbes  : — 

Attachment  of  wages  for,  suggestion  con- 
sidered disadvantageous,  7427,  7428, 
7485-90. 

Proposals  for  amendments,  7393-6. 

System  of  payment,  7429-33. 
Publication  of  reports.  7397. 


BROWN,  Me.  LAURENCE  MOUIO'N— continued. 

Sepaeation  Oedees  : — 

Equality  of  rights  for,  disapproved,  7495-505. 
Leading  to  immorality,  7506-9. 
Results  of,  7373-7. 

Yarying  or  discharging,  questions  re,  74i77- 
84. 
Tewkesbury,  juries  at,  7459. 

Evidence  of,  as  to  reconciliations  (J.  Smith),  7547. 
Bucknill,  Mr.   Justice,  referred  to   {Sir  H.  B.  Deane), 

919. 
Bucer,  Martin,  referred  to  {Sir  J.  Macdonell),  255. 

Bulgaria : — 

Divorce  laws,  causes  and  defences,  analysis  {H.  0. 
Barnes),  45. 

Judicial  separation   not   recognised  {Sir  J.  Mac- 
donell), 323. 

Matrimonial  causes,  how  dealt  with  {Sir  J.  Mac- 
donell), 305. 
Bullinger,  on  grounds  for  divorce  {Sir  J.  Macdonell), 

565,  YI. 
Burdon  v.  Burdon,  case   of,  referred  to  (C  Athinson), 

6992. 

Burgundy : — 

Distinctions  between  rights  of  husband  and  wife 

{Sir  J.  Macdonell),  565,  lY. 
Law  as  to  divorce  {Sir  J.  Macdonell),  565,  lY. 

BuENET,  Bishop  :  — 

Account  of  "  Reformatio  Legum  "   by,  refeiTed  to 

{Sir  J.  Macdonell),  479,  552. 
Referred  to  {Sir  J.  Macdonell),  565,  Yll. 

Burslem  (Staffs.) : — 

Borough   court,    powers    of,   referred   to    (B.    C. 
Brough),  7761,  7866. 

Separation  orders,  statutes  {R.  Brough),  11^'. 
Bui'y  (Lanes.),  see  evidence  of,  Pickstone,  Mr.  Charles 

Herbert,    registrar    of    the    county    court,     and 

Robeets,  Mr.  John  Robert,  clerk  to  the  justices 

of  the  county  court. 
Butt,    Sir   Charles,    judgment   of,    in   a    certain  case, 

referred  to  {Sir  W.  Selfe),  2303. 
Calvin,  John,  referred  to  {Sir  J.  Macdonell),  255. 
CambeiTveU,    class    of  poor    at     {B.     Moore),    4901-3, 

4965a-70. 
Cambridge  University  Settlement,   Camberwell   Road, 

referred  to  {R.  Moore),  4794. 
Campbell.  Lord  Chancellor : — 

On  the  law  of  domicil,  quotation  {Sir  E.  Piggott), 
8310  (XIII.). 

Opinion  of,   on  trial  of   divorce  by  jiu'y,    quoted 
{Lord  Salvesen),  6535. 

Canada  :— 

Deserters  to  {B.  C.  Brough),  7821. 

Divorce  laws  (If.  G.  Barnes),  45. 

North- West  Territory,  divorce,   how  obtained  {Sir 
J.  Macdonell),  305. 
Canadians   coming    to    Scotland     for    divorce    {Lord 

Salvesen),  6691. 
Canning    Town,    low    standard    of    morality    at    {C. 

Tijou),  2483-95. 
Canterbury,    Archbishop  (1550),  decision  of  a  divorce 

case  founded  on   opinion  of    {Sir  J.    Macdonell) 

263,  508,  565,  YII. 
Cape  Colony,  divorce  laws,  causes  and  defences,  analysis 

(ff.  G.  Barnes),  45. 

"  Capias  "  :— 

Abohtion  of  {B.  Loch),  5354. 

Fund,  amount  of  {B.  Loch),  5354-61. 
Capital  enmity  as  a  ground  for  divorce,  advocated  for 

an  (D.  Eyre),  5994-6. 
Cardwell,  Dr.,    quotation  from,  on    Oranmer's    views 

{Sir  J.  Macdonell),  565,  YII. 
Carlisle   (an  assize  town)  referred   to  {Sir   W.    Selfe), 

2389. 
Carnarvon  circuit,  referred  to  {W.  Rarrison),  11,871. 
Casual    employment    affecting    separ-ation   orders    (/. 

Rose),  1909. 
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Casual  Labourers : — 

Difficulty    in     detecting    misconduct    of    (-B.     C. 

Broiigh),  7915. 
Difficulty  in   enforcing   maintenance  orders  from 

(0.  Tijou),  2516. 

Disregard  of,  for  marriage  tie  {B.  Moore),  4916-2-t. 

Forming    tte    majority    of     husbands    unable  or 

miwilling  to  pay  maintenance  (B.  G.  Brouqh), 

7888. 

Causing    miscarriage,    reference    in    analysis     (H.    0. 

Barnes),  p.  4. 
Celtic  communities  and  divorce  law  (Sir  J.  Maedonell), 

238. 
Census  Office,  marriage   and   divorce,    special   reports 
referred  to  {footnote),  {H.  G.  Barnes),  44. 

Central  Criminal  Court: — 

Cases  reserved  at,  for  a  judge  of  the  High  Court, 

{Sir  W.  Selfe),  2344. 
Referred  to  (Sir  W.  Selfe),  2344. 

Central  Legal  Aid  Society: — 

Di-aft  rules   submitted  by,  for  an  improved   pro- 

cedm-e  in  forma  pauperis.  {B.  Loch),  5573&. 
Formation     and    objects     of      {B.     Lock),     5353, 

5366-T2. 
Rules  of,  considered  applicable  for  divorce  {B.  Loch), 

5373. 
See  also  Watts,  Mr.  John  Henry,  member. 
Central  London  Registry  referred  to  {Sir  H.  B.  Beane), 

950. 
Ceylon,  matrimonial  jurisdiction  of  courts  in  {Sir  F. 
Piggott),  828T. 

Chancery : — 

Certain   moneys    in,    proposal    to    make    use    of 

{B.  Loch),  5354-65. 
Collusion  in,  question  as  to  frequency  of  {B.  Loch), 

5523-6. 

Chancery  Courts  (High  Court) : — 

Applications   in,  for  custody  of  children  {Sir  O. 

Lewis),  1427. 
Case  in,  referred  to  {B.  Loch).  5352. 
Lists  formerly  kept  at,  by  counsel  and  solicitors 

working  to  assist  the  poor  {B.  Loch),  5352. 
Suing  in  forma  pauperis   at,  procedure  {W.    Win- 

terhotham),  11,591. 
Chapman,  Mr.,  police  magistrate,  Southwark,  referred 
to  (/.  Bose),  2138. 

Charity  Organisation  Society: — 

Holbom    Committee,    see    Lock,    Mr.    Benjamin 
Fossett,  late  Chairman. 

Rules  of,  as  to  separation  order  cases  {B.  Loch), 
5446-57. 
Chartres,  Tves  de,   distinctions  as  to   gi'ounds  drawn 

by  {Sir  J.  Maedonell),  -ll-l. 
Cheadle,    separation   orders,   statistics   {B.  C.  Brough), 

7757. 
Cheke,  Sir  John   (commissioner,  1551),  life  of,  referred 

to  (Sir  J.  Maedonell),  565,  VII.  {footnote). 
Chichester,  separation   cases,  number  dismissed  before 

hearing  (/.  Roberts),  8711. 

Chief  Constables  of  Police  :— 

Opinions  of,  on  publication  of  reports  of  matrimonial 

causes  {B.  Peacock),  9296-9298. 
Proposed  duties   of,  in   case  of  extended  divorce 
jurisdiction  {F.  Bendy),  3028,  3029,  3048,  3049. 
Chief  Constables'  Association : — 

Evidence    on    behalf    of,    see    Peacock,    Mr.    R., 
President. 

Children : — 

Access  to  and  custody  of,  importance  of  decisions 

re  {Sir  S.  B.  Beane),  946,  947,  949. 
Benefit    to,    by    increased    facilities    for    divorce 

(/.  Guise),  10,974-9. 
Cruelty  to,  see  under  Cnielty. 
Custody  of,  see  Custody  of  Children. 
Danger  to,  of  heredity  insanity  (/.  Priestley),  4519- 

24 ;  {Lord  Salvesen),  6624,  6625. 
Difficulty  in  dealing  with,  in  case  of  alteration  of 

divorce  laws  {G.  Athinson),  7409. 
Divorce  cases,  with  and  without,  statistics  of  {Lord 

Salvesen),  6214-6. 


Children — continued. 

Divorce  for  desertion,  considered  disadvantageous 

to  {W.  T.  Barnard),  4416-9. 
Divorcees,  settlements  should  be  made  for  {W.  T. 

Barnard),  4177-82 ;  (/.  Priestley),  4583. 
Effect  on,  of  cohabitation  (jf   adulterous  parents 

(0.  Tijou),  2611. 
Evil    influence    on,    of    parents   wanting    divorce 

(0.  Pichstone),  2611. 
False   introduction    of,    into   families,   gravity   of 

{W.  T.  Barnard),  4280-6. 
of    Guilty    parties,    illegitimacy    of,    question    re 

{Sir  J.  Bigham),  1292. 

Illbghtimatb  : — 

Causes  of  (/.  Bose),  1977-96. 

In  cei-tain  districts  (C.  Tijou),  2483-95. 

Death  rate  amongst  ( W.  B.  Fairfax),  5105,5106. 

Deductions  from  statistics  as  to  {E.  Sanders), 
9134. 

Eifect  of,  on  legitimate  children  {W.  T.  Bar- 
nard), 4299,  4300. 

Increase   in    number    of,    statistics    showing 
{W.  B.  Fairfax),  5098,  5101-5104. 

Question  re  {B.  3Ioore),  4933. 

of  Separated  persons  (C.  Tijou),  2477, 2528-30  ; 
{B.  Loch),  5541-6. 
Statutory    recognition    of    (proposed),    effect    of 

{B.  Brough),  7901-8. 
Injury     to,     by      father's      misconduct     {W.      T. 

Barnard),  4191,  4192. 
Interests  of,  not   sufficiently  studied  in  granting 

divorce  {Sir  J.  Maedonell),  410. 
of  In-egular  connections,  bad  treatment  of  {G.  Tijou), 

2490. 
Lack  of,  leading  to  domestic  unhappiness,  figures 

re  {E.  Sanders),  8947. 
Legitimacy   of,   low   classes   caring   little   for  {C. 

Pichstone),  2884;  (C.   Tijou),  2533;  {G.  Pich- 
stone), 2884. 

Neglect  of  : — 

Drink  a  frequent  cause  of  (0.  Tijou),  2499. 
Separation  orders  causing  cases  of  {G.  Tijou), 
2476. 
Prevented  from  earning  money,  affecting  position 

of  parents  (Sir  H.  B.  Beane),  1165-7. 
Separation  considered  better  than  divorce  in  the 

interests  of  (W.  T.  Barnard),  4414. 
Wage-earning  (/.  Bose),  2087,  2088. 
Children's    Act,    1908,   see    that   title   under  Acts    of 

Parhament. 
Children's  courts,  by  whom  presided  over  {E.  Sanders), 

9113,  9114. 
Children's    Society,   cases   dealt   with   by,   refen'ed  to 

{W.  Simpson),  11,343. 
Chih,  judicial  sepai-ation  in  (Sir  J.  Maedonell),  323. 
Christian  Church  on  divorce,  diversity  of  opinion  {Sir 

J.  Maedonell),  225,  234. 
Christie  in  9  Shaw,  169,  case  i-ef  erred  to  (Lord  Salvesen), 

6262. 
Chronic  alcoholism,  see  Habitual  drimkenness. 
Church  and  State,  at  variance  as  to  indissolubility  of 
marriage  (Sir  J.  Maedonell),  465-9. 

The  Churches : — 

Function  of  marriage  by  (D.  Eyre),  5994. 
Influence  of,  should  be  Isrought  to  bear  on  youthful 
marriages  (T.  B.  Bingle),  8073,  8074. 

Church  of  England  :— 

Attitude   of,  towards  civil   man-iage   and   divorce 

(D.  Eyre),  6038-52. 
Attitude  of,  before  and  after  Reformation,  as  to 

dissolubility  of  marriage  (Sir   J.   Maedonell), 

537-40. 
Clergy,  present  position  of,  as  regards  remarriage 

of  divorced  persons   (B.  Eyre),  5994,  6059-74. 
Conflict   of,   with  Anglo-Saxon  law  (Sir  J.  Mae- 
donell), 665  (IV.). 
Divorce  in,  in  early  times  {Sir  J.  Maedonell),  266. 
Divorce  disapproved  of  by  {T.  Griffithes),  3567. 
Freedom  of,  to  deal  with  divorced  and  remarried 

persons,  advocated  (D.  Eyre),  6046-52. 
Judicial  separation  permitted  by  {Sir  J.  Maedonell), 

394. 
Licence  for  marriage  of  divorced  persons  by,  dis» 

approved  (D.  Eyre),  5996. 
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Clmrcli  of  England — continued. 

Marriage  ceremony  of,   considered  unsuitable  for 

divorced  persons  (D.  Eyre),  6070,  6071. 
Position  of,  as  regards  marriage  and  divorce  {D. 

Eyre),  5993. 
Probate    and    testamentaiy   jurisdiction   removed 

from  (D.  Eyre),  5994. 
Proper  attitude  of,  towards  extension  of  grounds  of 

divorce  (D.  Eyre),  6130. 
Relief  of,  from  obligation  as  regards  dissolution  of 

marriage,  advocated  (D.  Eyre),  6082. 
Removal  of  civil  duties  of,  as  regards  maniage, 

advocated  (D.  Eyre),  6036-52,  6061-74. 
Standard  of,  as  to  maiTiage,  approved  (D.  Eyre), 

6072,  6093-105. 
Teacbing  of,  as  regards  marriage,  proposals  re  (D. 

Eyre),  6077. 

Church  of  Scotland: — 

Attitude  of,  towards  divorce  {Lord  Salvesen),  6355- 

7,  6699. 
Decrees  of  divorce  issued  by  {Lord  Salvesen),  6710, 
form  of  Mari'iage  {Lord  Salvesen),  6482-7. 
Citation,  systems  of  service  of,  suggested  {R.  Oates),5194<. 

Civil  Judicial  Statistics  : — 

Actual   costs  of   divorce  as  shown  in  {B.  Gates), 

5162-8. 
Separation  orders,  total  number  (/.  Roberts),  8311- 

23 
1907,  Part  2,  refeiTed  to  {Eon.  R.  G.  Barms),  31 

Classes : — 

Intermediate,  see  Intermediate  Classes. 
Poor,  see  the  Poorer  Classes. 
Working,  see  Working  Classes. 

Clerkenwell  Police  Court,  separation  orders,  statistics 
{R.  Marsham),  1889. 

Clients,  petitions  of,   should  be  supported  by  affidavit 
{E.  Heron  Allen),  3752-8. 

Olouston,  Dr.   (lunacy  doctor),  referred  to   {Lord  Sal- 
vesen), 6622. 

Cobbe  V.  Oobbe,  case  of,  refen-ed  to  {J.  Roherts),  8445. 

COBBETT,  SiE  WILLIAM,  solicitor  of  the  Supreme 
Coui't,  senior  partner  of  Messrs.  Cobbett, 
Wheeler,  and  Cobbett,  Manchester,  member 
of  the  Lord  Chancellor's  Committee  for  the 
Administration  of  Justice,  9995-10,137  : — 

Assizes  for  jurisdiction  of  divorce,  variation  in  scale 
of  cost  proposed,  10,041-4. 

District  registries,  commencement  of  proceedings 
at,  10,091-4. 

"r\ -T-tr  r)  "p  (^  tp   . 

Costliness  of,  10,001-26. 

Defendants,  recovery  of  damages  by,  10,103-5. 
Defended    cases   stopped   on   account   of   ex- 
pense, 10,128-32. 
Extension  of   grormds,    proposals   re,    10,134, 

10,135. 
Public  gazetting  of  decrees,  advocated,  10,059. 
Recommendations  re,  10,111-5. 
Undefended,  average  minimum  cost  of  country 
cases,  10,095-7. 
EquaUty  of  the  sexes  approved,  10,134. 
Evidence  by  deposition,  disapproved,  10,045. 
High  Court  of  Divorce,  itinerant   judges,  recom- 
mendation re,  10,027-47. 
Justices,  administration  by,  of  Summary  Jurisdic- 
tion Act,  criticism  re,  10,049-  52. 
Manchester,  Assizes,  number  of,  and   number  of 

judges,  10,086-9. 
Police   courts,  retention  by,   of   separation   juris- 
diction approved,  10,082-5. 
Publication     of    reports,    restrictions     proposed, 

10,060^.. 
Separation  orders,  maintenance  with  adjournment, 

in  first  instance,  proposal  re,  10,056-8. 
Summary  Jurisdiction  Act,  benefit  of,  10,048-58. 
Evidence  op  Witness  : — 

as   to   Classes   requiring    cheap    divorce    {A. 

Willey),  10,165. 
as  to  Cost  of  undefended  cases  {A.   Willey), 

10,153. 
as  to  Granting  of  separation  orders  without 

insufficient  evidence  {A.  Willey),  10,219. 
as  to  Legal  assistance  of  the  poor  {A.  Willey), 
10,333. , 


Oocceji,    Samuel   (minister    of    Frederick  the   Great) 
quotation  from  {Sir  J.  Macdonell),  565  (IX.). 

Cockermouth,  see  under  Roberts,  Mr.  J. 

Cocks,  Richard  (Commissioner,  1551)  referred  to  {Sir 

J.  Macdonell),  565  (VII.). 
Code  Civil,  see  under  Prance  and  Switzerland. 

Cohabitation ; — 

After  filing  of  petition  should  be  no  bar  to  divorce 

{E.  Eeron  Allen),  3907-17. 
Resumption  of,  after  separation,  see  under  Separa- 
tion orders. 
Temporary   suspension   of,   advocated   {D.   Eyre), 
5961. 
Coke,  referred  to,  {Sir  J.  Macdonell),  242. 
Colchester,    district   registry  at,  referred  to    {Sir    W. 

Cobbett),  10,091. 
Coldstream,    Mr.,     statistics     collected    by  {B.  Lock), 

5395-9. 
Collier,  accoiint  of  the  Divorce  Commission  by,  referred 

to  {Sir  J.  Macdonell),  260,  552. 
Collins,  Mr.,  referred  to  {B.  Gates),  5319. 

Collusion : — 

in  Abstaining  from  recohabitation  (0.  PicTcstone), 

2900. 
Arrangement    as    to    settlement    held   to   be  {T. 

Griffithes),  3481,  3602-9. 
Cases    refused  on   the   ground   of   CJ^.    Griffithes), 

3481-3  ;  (./.  Watts),  5650-2. 
Causes  of,  explanation  re  {Sir  G.  Lewis),  1444-52  ; 

{W.  T.  Barnard),  4093. 
Communication  prior  to  the  decree  should  not  he 

treated  as  (E.  Eeron  Allen),  3743-51. 
and  Connivance,  distinction  between  {T.  Griffithes), 

3542-6. 
Definition  of  {Sir   G.  Lewis),  1671-7;  {Lord  Sal- 
vesen), 6635-9. 
in  Desertion,  avoidance  of   {Lord  Salvesen),  6491 ; 

(/.  Guise),  10,983-8. 
Detection  of,  difficulty  re  {Sir  3.  B.  Beatie),  899- 

915 ;  {Srr    W.    Selfe),   2309.    2393-6 ;  {Sir   J. 

Bigham),   1338-42;    {J.    Rose),    2104-7;    {T. 

Griffithes),  Si'^S-SOS;  {J.  Watts),  5US-52;  {J. 

Smith),   7566;  (T.  Fry).  7682;    {E.Sanders), 

9131-3  ;  (/.  Payne),  11, 208-14. 

IN  Divorce  poe  Desertion: — 

An    incentive    to,     disallowed    (/.    Priestley), 

4533-5. 
Probable  increase  by  {A.  Willey),  10,393. 

Bncoxjeagbment  op,  by  Local  Jurisdiction  : — 
Improbability    (C.     PicTcstone),    2633,    2634; 
{B.  Loclc),  5438-45;  {W.   Winterbotham), 
11,561,  11,562. 
Probability     {R.      Marsham),      1864,     1865; 
(J.    Payne),    2040,    2101-3;   {W.   T.   Bar- 
nard). 4088,  4091-9  ;  {J.  Watts),  5603-5  ; 
(J.  Haii  Ealkett),  7181^;  {B.  C.  Brough), 
7915,  7916  ;  (/.  Payne),  11,138-45. 
Evidence   by   affidavit   an   encoui'agement  to    (T. 

Griffithes).  3413. 
Evidence  of,   produced  by  publication  of  reports 

{B.  Loclc),  5460. 
Frequency  of    {Sir   H.   B.    Deane),   1206-18;    {T. 

Griffithes),  3542-6 ;  {B.  Lock),  5523-6. 
Inducements  to  wives  {C.  Willoclc),  4759. 
Infrequency  of  {Sir  J.  Bigham),  592-7. 
Inquiry  on,  advocated  {T.  Fry),  7716. 
Instances    not    coming    under    the    head    of   {T. 

Griffithes),  3663-72. 
Intentionally  misleading,  considered  a  legitimate 

bar  to  divorce  {T.  Griffithes),  3481, 
Invalidation    of    petitions    by    {Sir    J.  Bigham), 

1376-9, 
Law  re,  abolition  proposed  (/.  Watts),  5587-94. 
Professional    assistance    as    a    guarantee  against 
:---  {T.   Griffiths),  3514;    (/.    Watts),  5685-9;  {E. 

Dingle),    8050;     (/.    Roberts),    8644-7;     {W. 
Earrison),  11,801. 
Provision   of  money   to   petitioners   regarded  as, 

{Sir  J.  Bigham),  1376-9. 
Recrimination    largely    responsible    for     {Sir   G. 
Lewis),  1627-32. 
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Collusion — continued. 

Safeguards  against  {W.  T.  Barnard),  4250-6;  (L. 

M.  Brown),  7452-5 ;  {E.  Sanders),  8936,  8941, 

8942. 
Separation  cases,  in  (/.  Rose),  1921-3. 
Undefended  cases,  in  (Sir  J.  Bigham),   591 ;    (C 

Willoch),  4744. 
Undetected  cases,    question    as   to   frequency   of 

{T.  Gh-iffithes),  8632-46. 

Collyer-Bristow,  Curtis,  Booth,  Birks  and  Langley, 
Messrs.,  evidence  of  senior  partner  of,  see  Otjetis, 
Mr.  Thomas  Smith. 


Colonial  Courts: — 

Domicil  question  with  regard  to  (Sir  F.  Piggott), 
8310  (XII). 

Trial  of  cases  in,  with  jurisdiction  by  High  Court 
of  Divorce  in   England,  proposal   re   (Sir  F. 
Piggott),  8289-91. 
Colonial  Office,   letter   from  libi-arian  of,    referred    to 

(B:.  G.  Barnes),  18-20. 
Concealed  pregnancy  at  time  of  maiTiage,  annulment 

of  marriage  for,  advocated  (C.  Priestley),  4587-90. 
Confinement  in  a  lunatic  asylum  dui-ing   the   King's 

pleasure,    as    a    ground    for    divorce,    advocated 

(A.  Blctt).  5S52. 
Confusion  of   progeny,  caused   by  adultery   of    wives 

(T.  Griffiihes),  3464 ;  (Lord  Salvesen),  6676-8. 
Conjugal  Rights  Act  (Scotland),  see  that  title  under 

Acts  of  Pai-liament. 
Conjugal  oifences  after  the  Reformation  (Sir  J.  Mac- 

donell),  224. 

Connivance : — 

and  Collusion,  distinction  between  (T.  Gnffi£hea), 

3542-6. 
Possibility  of,  in  desertion  (JB.  Peacock),  9388-91. 
Undefended  divorce,  in  (C.  Willoch),  4744. 
Consistorial  law,  see  under  Scotland. 

Consistory  Courts  of  Divorces: — 

Divorces    granted   in,    prior   to   the   Divorce  Act 

(B.  Loch),  5547-53. 
Matrimonial  jurisdiction  removed  from  (B.  Lock), 
5570,  5571. 
Consorting    with  prostitutes    considered    a   legitimate 

ground  for  divorce  (B.  Moore),  4860. 
Conspiracy    against    life    of    consort,   referred   to    in 
analysis  (S.  G.  Barnes),  p.  4. 

Conviction  of  Crime: — 

Referred  to  in  analysis  (S.  G.  Barnes),  p.  4. 

See  also  Penal  Servitude. 
Convicts,   aggravation   of   sentences   by  possibility  of 

divorce  (A.  Blott),  5881. 
Committal    of    defaulting  husbands,  see  Commitment 

under  Maintenance  Orders. 
Co-respondents,  see  under  Divorce. 

Cornwall : — 

Population  (P.  Pearce),  11,430. 
Separation  orders,  percentage  (Sir  J.  Maedonell), 
411. 

Cosm,  Bishop  (1700),  references  to  (Sir  J.  Maedonell), 
266,  455,  513-26,  565,  VH. 

Cotton,  Lord  Justice  : — 

Judo-ment    of,    showing    confusion  as   to  domicil 
and  nationality  (SirF.  Piggott),  8310  (IX.),  (h), 
(c). 
Quotation    from,    on    domiciliary    laws    (Sir    F. 
Piggott),  8310  (VII.). 
Coimcil  of  Hertford,  see  under  Hertford. 

Council  of  Trent : — 

As  affecting  divorce,  referred  to  (Sir  J.  Maedonell), 

249. 
Form  by  decree  of,  referred  to  (/.  Priestley),  4600, 

4602. 
Referred  to  (Lord  Salvesen),  6718. 

E     372  ) 


Counsel : — 

Assistance  of,  for  in  forma  pauperis  cases,  advocated 

(C.     Willoch),     4740-51;     (B.    Gates),    5194; 

(B.  Loch),    5348  (17);    (A.    Blott),    5863-5; 

(D.   Eyre),   5979,    5980;    (J.   Payne),   11,141, 

11,191,    11,201-7,     11,237,     11,243,    11,253; 

(W.    Winterhotham),    11,596;    (W.  Harrison), 

11,813,  11,913. 
Difficulties    of,  in   case  of   proposed   extension  of 

jurisdiction  (/.  Priestley),  4437,  4638-54. 
in  Divorce,  value  of  (W.  Harrison),  11,801. 
Pacts  given  by,  unsupported  by  evidence,  proper 

procedure  in  case  of  (E.  Heron  Allen),  3752-8 

3821,  3918-50. 

Fees  : — 

Considered   prohibitive   (C.   Pickstone),  2581, 
2600,  2732,  2765-9. 

Economy  of,  for  local  courts  (JS.  Lock),  5473. 

Estimation  of  (A.   Willey),  10,156  ;  (C.  Long- 
more),  12,044-6. 

Lowest  possible   charges    of,   for   poor   cases 
(F.  Bendy),  3058,  3059. 

Scales  of,  in  county  courts  (H.  Gough),  3330-3. 

for   Undefended  divorce  suits    (T.  Griffiihes), 
3402,  3403. 
Pubhcation   of   opening  statements    of,  approved 

(B.  G.  Brough),  7839. 
Reconciliations  eifected  by  (/.  Priestley),  4641-3. 
Refusal   by,  of   cases  with   grounds    of   collusion 

(/.  Watts),  5652. 
Retainers  to,  in  divorce  cases  considered  unneces- 
sary (T.  Curtis),  4035  (k)  ;  (A.  Willey),  10,285. 
Safeguarding  by,  against  collusion  (T.  Griffiihes), 

3414,  3513,  3514 ;  (/.   Watts),  5695-9 ;  (L.  M. 

Brown),  7452-5  ;  (T.  Fry),  7633-41. 

IN  Undefended  Oases  : — 

Brought  forward  by  (0.  Willoch),  4783-7. 

Impracticabihty  of  (C.  Pickstone),  2769. 
for    Undefended    prisoners,    defence    offered     to 

(B.  Lock),  5337-40 ;  5573a. 
Use  of,  in  proposed  local  divorce  cases  (G.  Solly), 

10,630,  10,631. 

County  Courts : — 

Advocates  practising  in,  varying  qualifications  of 
(W.  Harrison),  11,801. 

Fob  Ass4.irLT  Cases  (peoposbd)  : — 

Procedure    recommended  (J>.  F.  Steavenson), 

2191.  ' 
Unsuitability  of  (D.  F.  Steavenson),  2194. 
Bailiffs  : — 

Competency  of  (B.  C.  Brough),  7909-12. 
Duty  of  King's  Proctor  to  be  undertaken  by 

(Sir  G.  Lewis),  1522 ;    (C.  Tijou),  2539-41. 
Reliability  of,  in  giving  information   (D.  F. 

Steavenson),  2238-40 ;  (C.  Pickstone),  2751, 

2752;  (W.  Gregson),  3111. 
Service    of    proceedings    by,     without    costs 

(D.  F.  Steavenson),  2243. 
Bankeitptct  Jtjkisdiction  : — 

Administration  of  (B.  Lock),  5389. 
Dealt  with  by  registrar  (Sir  W.  Selfe),  2399. 
Limitations  of  (Sir  W.  Selfe),  2339. 
Temporary  (Sir  W.  Selfe),  2335,  2339. 

Cases  in: — 

Number  (Sir  W.  Selfe),  2399. 

Transfen-ed,  number  (Sir  W.  Selfe),  2369. 
Comparison  of  : — 

with  Police  courts  (/.  Guise),  10,917,  10,918. 

with    Sheriff   substitute   courts    in    Scotland 
(Lord  Salvesen^,  6648-53. 
Competition  between  High  Court  and   (B.  Lock). 

5415-17. 
Concun-ent  JTirisdiction  of  separation  with  police 

courts  proposed  (C.  Tijou),  2456. 
Congestion  of  business  in  (W.  Harrison),  11,801. 
Control  of,  by  appeals  (B.  Loch),  3493-96. 

Costs  : — 

Comparison  of,  with  amended  costs  in  other 

courts  (T.  Curtis),  4039-41 ;  (C.  Lonqmore), 

12,154-62. 
Considered   too  high    (Sir    W.  Selfe),    2325- 

(W.  Winterhotham),  11,737-47. 
of  Identification  (W.  Harrison),  11,821, 11,822. 

li 
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ROYAL   COMMISSION    ON    DIVORCE  AND   MATRIMONIAL   CAUSES  : 


Coimty  Courts — continued. 

CoxTBT  Fees  : — 

Costs  of  actions  at,  by  comparison  witli  assizes 

(F.  Bendy).  2999, 
Maximum  cost  of  {E.  Gough),  3241-44,  3364. 
ProMbitive    expense   of,    to    the    rery    poor 

(D.  Eyre),  6016,  6017. 
Reduction   of,  advocated  (/.   Guise),  10,947  ; 
(Sir  H.  B.  Deane),  805  ;  (D.   Steavenson), 
2197;    {W.    T.  Barnard),  4246-9,   4373; 
(W.  Winterbotham),  11,569-11,572, 11,737. 
Scale  of  (C.  Pichstone),  2931-33. 
Taxation   of   a   certain  case  by   [S.    Gough), 
3204-10,  3232. 
for    Custody    of     children    (proposed)    approved 
(Sir  J.  Bigham),  1321-23  ;  (W.  Gregson),  3141. 
Debtors'  causes,  lowering  of  standard  of  court  by 

(/.  Watts),  5694,  5712,  2724. 
Debtors'    orders,    how    enforced,    suggestions    re 

(E.  Gough),  3245-3308. 
Decree  nisi,  to  be  given  by  {F.  Bendy),  3027. 
having  District  registries,  number  of  (E.   Wray), 

11,069-71. 
Divorce   cases,   power   to   remit   to,   proposals  re 
{Sir  J.  Bigham),  1361,  1362  ;  (0.  Pichstone), 
2672  ;  {A.  Blott),  5,788. 

DivOECB   Jtibisdiction,  Proposed   Extension 

TO: — 

Adequacy  for  {A.  Blott),  5824-5825;  (N. 
Neville),  6891. 

Advantages  of,  to  the  poor  [F.  Bendy),  3038- 
44;  (T.  Grifflthes),  3414. 

Advantages  of  being  near  home  of  witnesses 
(0.  Pichstone),  2620-22. 

Alleged  pressure  of  work,  possibility  of  coping 
with  (P.  Steavenson),  2195  ;  [Sir  W.  Selfe), 
2334-42;  (C.  Pichstone),  2686-93;  (C. 
Priestley)  4720-22;  (0.  Lmigmore),  12,028 
-30. 

Approved  of  [Sir  J.  Macdonell),  393,  418  ;  (Sir 
E.  B.  Beane),  935  ;   (Sir  G.  Lewis),  1508- 
20;  (B.  Marsham),  1775,1776,  1857-63 
(/.  Base),  1908, 1919, 1920 ;  (B.  F.  Steaven- 
son),  2186-90,   2264,   2265,  2289,  2290 
(C.    Tijou),   2449,    2450;    (G.   Pichstone) 
2779;    (F.    Bendy),  2976-84,   3021;    (E. 
Gough),     3179;    (W.     Gregson),    3102-7, 
3121 ;  (/.  Priestley),  4616, 4617  ;  (B.  Loch) 
5388-92;    (/.    Watts),   5657;    (A.   Blott) 
5788,5789;  (P.  %re),  5960  ;  (N.Neville) 
6825-8,    6905;     (L.    M.    Brown).    7358 
(T.  Fry),  7720-6 ;  [B.   C.  Br'ough),  7810! 
7882;  (/.  Roberts),  8157-63,   8485;    (W. 
Barradale),8761, 8835-8;  (Sir  W.  Cobbett) 
10,031-3;    (A.    Willey),    10,177,    10,178 
(J.    Wing),   10,448,   10,457,   10,458;    (G 
Solly),    10,625-35  ;  (/.  Guise),  10,855-8 
(E.   Wray),  11,051;    (/.   Payne),  11,178- 
80;    (W.  Simpson),  11,301;    (P.  Pearce) 
11,410;  (W    Winterbotham),  11,544;  (C. 
Longmore),  12,001,  12,002. 

Arguments  in  favour  oi(F.  Bendy),  3078-81. 

Assistance  to,  from  the  Treasury,  proposal  re 
(C.  Longmore),  12,158. 

Attitude  of  working  classes  towards  (J.  Watts), 
5646,  5647  ;  (/.  Wing),  10,516. 

Augmentation  of  staffs,  suggested  (F.  Bendy) 
3015,  3019. 

Causing  increase  in  divorce  cases,  questions 
as  to  possibility  of  (W.  Winterbotham), 
11,710-13. 

Classes  to  be  provided  for  by  (C.  Lonqmore), 
12,151. 

Collusion,  proposals  for  prevention  of  (F. 
Bendy),  3025,  3028,  3029,  3045-52; 
(F.  Gnffithes),  3501-3  ;  (E.  Sanders) 
9131-3, 

Competency  for  (Sir  E.  B.  Beane),  892-917  ; 

(C.  Longmore),  12,026. 
Concurrent    with    other    courts,    suggestion 

approved  (F.  Bendy),  3082-5. 


County  Courts — continued. 

DiTOECE    Jtjeisdiction,    Peoposed   Extension 
TO — continued. 

Conducting  of  cases,  proposal  7-e  (A.  Blott), 
5811-3. 

Continuity  of  trial  at,  difficulty  re  (W.  Earri- 
son),  11,801. 

Costs  : — 

Adjournments  causing  probable  increase 
(Sir  W.  Selfe),  2382-4;  \w.  T. 
Barnard),  4227-31. 

Counsels'  fees  (A.  Blott),  5803. 

Court  fees  (A.  Blott),  5803. 

Economy  in,  opinions  re  (Sir  W.  Selfe), 
2380-2  ;  (P.  Pearce),  11,503-7. 

Estimated  reduction  (0.  Pichstone),  2588. 
2597  ;  (T.  Griffithes),  3589,  3590 ;  (A 
Blott),  5800-2;  (W.  Winterbotham), 
11,793,  11,794. 

In  forma  pauperis  cases  {C.  Pichstone), 
2700. 

Liability  to,  as  a  deterrency  (B.  Eyre), 
5971-3. 

Probable  increase  of  (Sir  W.  Selfe),  2382- 
2384;  (W.  T.  Barnard),  4227-31. 

Regiilation  of,  advocated  (B.  Marsham), 
1804,  1805  ;  (C.  Pichstone),  2729-33. 

Simplification  of  practice  to  lessen,  re- 
commended (C.  Pichstone),  2731-3  ; 
(E.  Gough),  3309-16. 

SmaU,  danger  of  (T.  Curtis),  3983. 

Solicitors'  fees  (A.  Blott),  5803. 

of  Summons,  deterrency  of  (W.  Winter- 
botham), 11,788-94. 

Undefended  cases,  estimated  (A.  Blott), 
5800-7  ;  (/.  Guise),  10,871. 

of  Witnesses  (Sir  W.  Selfe),  2327. 

Counsel's  assistance  : — 

Desirability  of  (T.  Griffithes),  3513,  3514; 

(/.  Priestley),  4639^1. 
Disapproved  (B.  Eyre),  5975. 

Custody  of  children  affected  by  (B.  C.  Brough), 
7917-26;  (P.  Baher),  10,777,  10,778. 

Damages  : — 

Disallowed  (Sir  W.  Cobbett),  10,103-5; 
(G.  Solly),  10,645. 

Limitations  re  proposed  (L.  M.  Brown), 
7358  ;  (/.  Wing),  10,518  ;  (P.  Baker), 
10,743,  10,744 ;  (/.  Guise),  10,865  ; 
(W.  Winterbotham),  11,782  ;  (C.  Long- 
more),  12,041,  12,042. 

Dangers  of,  as  to  collusion  and  connivance 
(B.  Marsham),  1864,  1866;  (A.  Blott), 
5889-96  ;  (E.  Sanders),  8907  ;  (J.  Payne), 
11,139. 

Date  of  hearing  of  divorce  cases  to  be  notified 
to  police  (F.  Bendy),  3025. 

Days  should  be  set  apart  for  hearings 
(W.  Gi-egson),  3117,  3118;  (B.  Moore), 
4833,  4834  :  (A.  Blott),  5788 ;  (B.  Gates), 
5195  ;  (G.  Solly),  10,632,  10,633. 

Decree  nisi  to  be  given  by  (F.  Bendy),  3027. 

Decrees,  reduction  of  time  between,  advocated 
(N.  Neville),  6841-3,  6924-9. 

Defended  cases  : — 

Approximate  cost  (C  Longmore),  12,044. 
Simplification    of     procedure    advocated 
(C.  Longmore),  12,044,  12,046. 

Definition  of  law  to  ensure  uniformity,  ad- 
vocated (B.  F.  Steavenson),  2207,  2208. 

Difficulty  in  obtaining  unbiassed  hearing  in 
(E.  Eeron-Allen),  3760,  3761. 

Difficulty  in  detecting  collusion : — 

Allowed  (/.  Bose),  2040 ;  (Sir  W.  Selfe), 
2309,  2393-6;  (T.  Griffithes),  34U-26, 
3498-503,  3528-30,  3591-7;  (/. 
Watts),  5603-5, 
Disallowed  (B.  Loch),  5438-45 ;  (C.  Long- 
more),  12,047. 
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County  Courts — continued. 

DiTOBCB    Jurisdiction,    Proposed   Extension 
TO — continued. 

Disapproved    {Sir    W.    Selfe),    2305-7,   2332, 

2349;  (T.  ariffithes),   3414-34,   3610-25; 

(E.  Heron- Allen),  3760-62;   {W.  T.  Bar- 
nard), 4088,  4352-4 ;  (/.  Priestley),  4427, 

4461  ;  (D.  Eyre),  6020  ;   (/.  Hay  Halhett), 

7173-217 ;    (/.     Smith),     7562-79  ;    (jr. 

Roberts),   8579-82;    {E.    Sanders),    8933, 

8934;  {B.  Peacoclc),  9322-26,  9400;  (W. 

Hai-rison),  11,800,  11,802. 
Diversity  of  pi-actice  : — 

Considered  imimportant    {C.  Longmore), 
12,031. 

Danger  of  {H.  Gough),  3170,  3174  ;  (T. 

ariffithes)  3657-9  ;  (W.  T.  Barnard), 

4088;   (J.Priestley),  4427,  4430-52; 

(C.  AtUnson),  6999. 

Emergency   procedm-e  elsewhere,    suggestion 

re  (H.  Gough),  3189. 
Entailing  separation  jurisdiction  (F.  Bendy), 

3036. 
Expense  of  (W.  Harrison)  11,801. 
Extension   of  grounds   adding   to   variety  of 

decisions  (/.  Priestley),  4625-9. 
Facts   as   to   sepai-ation  would   be  taken  for 

(H  Wray),  11,123. 
Fees  of,  benefiting  the  Treasury  (F.  Bendy), 

3075-7. 
Final  settlement  of  cases  might  be  made  by 

{B.  P.  Steavenson),  2191. 
Increase  in  number  of  cases,  not  contemplated 

(D.  F.  Steavenson),  2262,  2263. 
Increase   in    number    of    judges    considered 

necessary  {Sir  W.  Selfe),  2342. 
In   formd  pauperis    cases,    proposals    re    {A. 

Blott),   5808,    5863,    5864;    {W.   Winter- 

hotham),  11,590-601 ;  11,776-81. 
Jurors,  number  of,  recommendation  re  {B.  C. 

Brough),  7926. 
Length  of  residence  of  petitioners  in  district, 

recommendation  re  (R.  Gates),  5194. 
Limitations   according  to  income,   proposals 

re    (C.  Pichstone),    2661-4,   2814-9;    {F. 

Bendy),   3023;     {W.    Gregson),    3113-6; 

(H.    Gough),    3180;     {R.    Moore),    4837, 

4838  ;  {N.  Neville),  6830-4 ;  (£.  M.  Brown), 

7426  ;  {A.  Willey),  10,194^200, 10,328-32  ; 

(J.  Wing),  10,460,  10,546-62  ;  {G.  Solly), 

10,636-8,     10,705,    10,706;     (/.    Guise), 

10.865;      {H     Wray),    11,078-85;      {W. 

Simpson),   11,321,    11,322;    {P.  Pearce), 

11,443-8;     {W.    Winterhotham),   11,563; 

(C.  Longnwre),  12,039,  12,040. 
Machinery  approved  for  (/.  Guise),  10,880. 
Modification  of  procedure  required  {H.  Gough), 

3230-2;    (ir.  r.  Sarnard),  4228-31;    (C. 

Priestley),  4645,  4646. 
Monetary   assistance,   probable  necessity  for 

{B.  Loch),  5405,  5407. 
Necessary   alteration   in   constitution   of    {J. 

Watts),  5584,  5585. 
Notes  of  trials  of,  to  be  sent  to  High  Court, 

proposal    re    {Sir     W.    Selfe),    2362^ ; 

{B.  C.  Brough),  7883. 
Opinions  re  (0.  AtUnscm),  6986-7002. 
for    Poorer    cases,   approved    {T.    Griffithes), 

3600  ;  {T.  Curtis),  3965. 
Possible  lack  of  uniformity  {Sir  H.  B.  Beane), 

962-83 ;  {W.  Harrison),  ll,866a-70. 
Practice,  as  to  starting  suits  {B.  Lock),  5554- 

7. 
Preliminary  proceedings  by  post,  question  re 

(J.  Guise),  10,998,  10,999. 
Principle  of,  objected  to  {Sir  W.  Selfe),  2379- 

92. 
Probable   effect  of,  on  morality  (P.  Pearce), 

11,414-6. 
Procedure,  adaptability  of    {B.   Lock),  5437; 

(/.    Watts),   5658-62;    (Sir  W.   Cohbett), 

10,039,    10,040;    {W.    Simpson)    11,323, 

11,324. 
Proceedings  to  be  taken  in  district  of  residence 

(C.  Lcmgmore),  12,038. 


County  Courts — continued.  • 

Divorce   Jurisdiction,   Proposed   Extension 
TO — continued. 

Professional  assistance,  importance  of  {F.  B. 

Bingle),  8026-31 ;  {H.  Wray),  11,090. 
Professional  objections  to,  reasons  {B.  Lock), 

5418,  5511-4. 
Proposals  re  (0.  Atkinson),  6986-7002. 
Reforms,    suggestions    re    {B.     C.    Brough), 

7913-6. 
Remission  of  cases  to  High  Court,  proposed 
powers   re  {B.  Lock),  5414  ;    (P.  Baker), 
10,780,  10,780  ;  (P.  Pearce),  11,446-8. 
Right  of  appeal: — 

Expense  of  (0.  Atkinson),  7075. 
Proposals  re  {B.  Marsham),  1808  ;  (D.  F. 
Steavenson),  2209;   {F.  Bendy),  3024-, 
3030,  3031 ;  (0.  Longmore),  12,048-50. 
Right    of    audience,   proposals   re,   approved 
(P.  Baker),  10,742 ;    (P.  Pearce),  11,449  ; 
{W.    Winterbotham),   11,565;    (C.    Long- 
more),  12,043-6. 
Representation  of  both  parties,  desirability  of, 

(C.  Atkinson),  7001,  7002. 
Selected  courts  (proposed) : — 

Approved  (D.  F.  Steavenson),  2204-6; 
{Sir  W.  Selfe),  2355-8 ;  (C.  Pick- 
stone),  2762;  {F.  Bendy),  2974-84, 
3021,  3022;  (C.  Priestley),  4728, 
4729;  {R.  Moore),  4954-65;  {B. 
Lock),  5411-6,  5434;  {J.  Wing), 
10,513,  10,514;  (P.  Baker),  10,'751 ; 
{H.  Wray),  11,032-7,  11,068-74; 
(P.  Pearce),  11,417,  11,418,  11,514, 
11,515  ;  {W.  Harrison),  11,818-23. 
Disapproved  (B.  Lock),  5420-3;  {A. 
Willey),  10,397  ;  {G.  Solly),  10,643  ; 
(/.  Guise),  10,873,  10,874;  {W.  Simp- 
son), 11,362-6 ;  {C.  Longmore), 
12,024-6,  12,159. 
Sentimental  objections  to,  considered  trivial 

(P.  Pearce),  11,437-9. 
Shorthand   notes    of   cases    (D.    Steavenson), 

2210,  2211 ;  {T.  Griffithes),  3598-601. 
Simple    character    of    cases    before    {B.    F. 

Steavenson),  2200-3. 
Solicitors,  conducting  of  cases  by,  advocated 

(D.  Eyre),  5974-7. 
Special  sittings,  recommendation  re  {B.  Eyre), 

5981,  5985. 
Status  of  (/.  Guise),  10,952-63. 
Suitability  of  (/.  Guise),  10,891-3 ;  (/.  Payne), 

11,145-50. 
Time  to  be  occupied  by  {B.  Steavenson),  2249, 

2250 ;  {J.  Priestley),  4427-9. 
Trial  by  jury  : — 

Approved  {B.  Lock),  5407-501 ;    {Sir  W. 
Cohbett),    10,190-202;      (P.    Baker), 
10,749. 
Disapproved    (D.   F.    Steavenson),  2227 
(C.  Pickstone),  2665 ;    {T.  Griffithes), 
3519-23;  (W.  T.  Barnard),  4088. 
Optional,  advocated  {Sir  G.  Lewis),  1768, 
1860-3;    (/.   Wing),  10,461,   10,517, 
10,533-6  ;  (G?.  Solly),  10,691,  10,692  ; 
(P.  Baker),  10,749. 
for  Undefended  cases  : — 

Disapproved  {Sir  J.  Bigham),  591. 
Probable   preponderance    of    {A.   Blott), 
5824,  5825,  5889-96. 
Unif oi-mity  of  treatment,  dLSioulty  of  ( W.  T. 

Barnard),  4232-5. 
Unlimited  jurisdiction  advocated  (C.   Tijou), 

2452-5  ;  {B.  Lock),  5516-9. 
Unselected,   advocated  {N.  Neville),  6838-40, 

6893-96. 
Unsuitability  of  {Sir  J.  Bigham),  1328-35. 
Duties  of  (C.  Pickstone),  2787,  2827  ;  {E.  Sanders), 

9136. 
Employers'  UabUity,  jurisdiction  conferred  on  {Sir 

W.  Selfe),  2336. 
Facilities  of,  for  getting  information  for  cases  (Sir 

J.  Macdonell),  541. 
Financial  jurisdiction,  proportion  cf  cases  {Sir  W. 
Selfe),  2400,  2401. 
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BOTAL   COMMISSION   ON    DIVOEOE  AND   MATRIMONIAL   CADSES  : 


County  Courts — continued. 

Historical  aspect  of  {B.  Loch),  5416 ;  (/.  Wing), 

10,586-8. 
Interlocutory  proceedings    for    divorce    at   (pro- 
posal) : — 
Approved    (Sir    J.   Bigham),    568,    1311-28 ; 
(C.  Pickstone),   2762;    [W.  T.  Barnard), 
4394-6  ;  (J.  Watts),  5653  ;  (C.  Atkinson), 
6994-8;    (/.  Say  Ealkett),    7210,  7211; 
{B.  G.  Brough),  7916 ;  (P.  Baher),  10,752  ; 
(J.  Guise),  10,993-9. 
Disapproved  (Sir  G.  Lewis),  1621-3. 

Judges  : — 

Case  of  disapproval  of,  of  separation  agree- 
ments (D.  Ilyre),  6004. 

Certificates  of,  to  argue  cases,  proposal  re 
(D.  Eyre),  5979. 

on  Circuit  for  divorce,  proposal,  not  con- 
sidered advantageous  {T.  Griffithes),  3553. 

Classes  coming  before  {Sir  W.  Selfe),  2399. 

Consultations  with,  in  certain  cases  (G. 
Priestley),  4644. 

Control  of,  over  juries  (/.  Watts),  5692,  5693. 

Custody  of  children  should  be  dealt  with  by 
{Sir  J.  Bigham),  1324^-7 ;  {G.  Pichstmie), 
2745-50  ;  {W.  Gregson),  3150-6. 

Detection  of  collusion  by  {T.  Griffiihes), 
3591-7 ;  {B.  Loch),  5440. 

Difficulty  in  obtaining  advice  of  clerks  {S. 
Gough),  3326-9. 

Districts  of,  difficulty  re  {W.  Harrison), 
11,842-4. 

for  Divorce  jurisdiction  (proposed) : — 

Oases   to   be   selected  by   {W.    Gregson), 

3114. 
Choice  of,  safeguarding  against  {C.  Long- 
more),  12,038. 

Competency  of : 

Allowed  {Sir  G.  Lewis),  1420-5,  1443, 

1521,   1646-58;    {B.   Marsham), 

1804;    {B.  Moore),  4829,  4830; 

{B.     Loch),     6388;     {A.    Blott), 

5822;    (C.   Athimon),    7123-43; 

{L.  M.  Brown),  7362-7  ;  (T.Fry), 

7712-4;   {W.  Barradale),  8761; 

{Sir  W.  Cohhett),  10,038-40 ;  {K. 

Willey),     10,180-3,     10,361-70, 

10,370,10,397;  (C.SoZZi/),  10,634, 

10,635. 

Disallowed  {Sir  H.  B.  Deane),   810, 

1189-1205 ;  {Sir  W.  Selfe),  2329, 

2422;    {W.   T.   Barnard),   4088, 

4352-4,  4374 ;  (/.  Watts),  5600- 

5;  5724-34;    (/.  Hay    Halhett), 

7285  ;    {W.    Harrison),    11,800, 

11,802. 

Courts  to  be  selected  by  {Sir  W.  Selfe), 

2361;    (0.   Pichstone),   2741^;    {F. 

Bendy),      3069-71;    {W.      Gregson), 

3102-6,  3108,  3109. 

Difficulty  as  to  questions  of  adultery  (0. 

Athinson),  7139,  7140. 
Discretionary  powers   {Sir  H.  B.  Beane), 

1195,  1196. 
Increase  in  numbers  of,  powers  re  {Sir  W. 
Selfe),  2342;    (0.    Tijou),  2464;    (0. 
Priestley),  4721,  4722. 
Increase  of  salaries  in  case  of,  advocated 

{Sir  G.  Lewis),  1443. 
Lack    of   training  for  {W.    T.  Barnard), 

4257-68. 
Option    of    jury    advocated   (P.   Baher), 

10,749. 
Probable    growth    of    experience   in    (/. 
Base),  2108,  2109;  {W.  T.Barnard), 
4223-6  ;  {G.  Priestley),  4648-54, 
Probable  lack  of  uniformity  in  judgment 

{W.  T.  Barnard),  411^. 
Questions   to  be   dealt  with  by  {Sir  W. 

Selfe),  2418-22. 
Rota  of,  advocated  {R.  Moore),  4962-4). 


County  Courts — continued. 
Judges — continued. 

for  Divorce  jurisdiction  (proposed) — continued. 

Selection  of  (proposed)  : — 

Approved  {Sir  H.  B.  Deane),  1202-4  ; 

{B.    Moore),    4829,   4830,   4833, 

4834;  {A.  Blott),  5819-21;  {W. 

Harrison),  11,968-72. 

Difficulties   re   {T.    Grifjithes),   3429, 

3430. 
Disapproved    {Sir    W.    Selfe),   2414, 
2415;    (C.    Tijou),   2462,   2463; 
(0.    Pichstone),    2V63;    {W.    T. 
Barnard),  4143. 
Bestrictions  over,  proposed  (D.  Fyre), 
5977, 
Time    to    be    given  to   {Sir   G.   Lewis), 

1761-3  ;  (C.  Pichstone),  2761. 
Without  jury,  advocated  (0.  Pichstone), 
2665;    {W.    Winterbotham),   11,771; 
(0.  Longmore),  12,033. 
for  Enforcement  of  maintenance  orders,  pro- 
posals re  : — 
Approved  {H.  Gough),  3260-3;  {T.Fry), 

7738-40. 
Disapproved  (T.  Fry),  7738-40. 
Experience  of  {Lord  Salvesen),  6641-3. 
Extra  number,  proposed  appointment  of,  dis- 
approved (/.  Watts),  5655,  5656. 
For    interlocutory  proceedings    for    divorce, 
propo.5als    re,    disapproved     (/.    Smith), 
7571,  7572. 
Joint   functions   performed  by  (Sir  J.  Mae- 

donell),  913. 
Lack  of  uniformity  of  judgment: — 

Alleged  {Sir  J.  Bigham),  660,  1233 ;  {Sir 
W.  Selfe),  2323,  2371-4 ;  {T.Griffithes), 
3428,  3657-9  :  {W.  T.  Barnard),  4110 ; 
(/.  Priestley),  4437-44,  4448-52 ;  {B. 
Loch),  5488-96;  (/.  Watts),  5601, 
5606,5641-52;  5667;  (C.  Athinson), 
7162-70  ;  {B.  G.  Brough),  7883,  7884 ; 
{W.  Harrison),  11,854-7. 
DisaUowed  {B.  G.  Brough),  7883,  7884. 
Local  knowledge  of : — 

Approved  (C.  Pichstone),  2628,  2629  ;  {B. 
Loch),   5563;  {F.    W.  Dingle),  7996, 
7997  ;  (/.  Roberts),  8148. 
Disapproved  {J.  Priestley),  4642,  4643. 
Position  of,  reconsideration  of,  recommended 

{Sir  W.  Selfe),  2342. 
Powers,  proposed  extension  of : — 

Committal  for  contempt  or  disobedience, 

powers  of,  re  {H.  Gough),  3253-6. 
Custody  of  children,  re  {F.  Dendy),  3078- 

81. 
as    to    Divorce   jurisdiction   {H.    Wray), 

11,074. 
For  reconciliation  of  sepai-ated  persons, 

recommended  {G.  Tijou),  2512. 
For  remission  of  cases  {D.  F.  Steavenson) 

2204-6  ;  {A.  Willey),  10,198-200. 
to    Sanction   pauper  suits,  proposed  (D. 

Eyre),  5971. 
Separation  cases  to  be  dealt  with  by  (D. 
Byre),  6016  ;  (P.  Pearce),  11,492-7. 
Present  jurisdiction  of  {Sir  W.  Selfe),  2410-13  ; 

{A.  Willey),  10,181. 
Professional  assistance  of,  considered  a  neces- 
sity {F.  Dendy),  3091-5  ;  {R.  Moore),  4833 ; 
(/.  Smith),  7566-8. 
Proportion  of  cases  taken  by  {Sir  W.  Selfe), 

2399. 
Qualifications  of  {W.  Harrison),  11,845-7. 
Reconciliations      should     be     attempted     by 
{D.  F.  Steavenson),  2217;    {G.Priestley), 
4717-9;      {W.      Winterbotham),     11,783, 
11,784. 
Relations  of,  with  the  poorer  classes  (/.  Pose), 
2058,  2059;    {D.  Steavenson)  2273;    {Sir 
W.    Selfe),   2402  ;     (J.    Smith),  7612-15 ; 
(P.  Pearce)  11,411-6. 
Representation  of  parties  considered  essential 
to  assist  (0.  Atkinson),  7002. 
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County  Courts — continued. 
Judges — continued. 

Right  of  appeal  from,  advocated  (W.  Harrison) 
11,948-50. 

Right  of  appeal  to,  in  separation  cases 
advocated  {A.  Willey),  10,261. 

Safeguai-ds  against  choice  of  (C  Longmore), 
12,038. 

for  Separation  jui-isdiction  (proposed),  prob- 
able results  of  (C.  Pickstone),  2716-8,  2876. 

Serving  of  summons  by  leave  of  ( W.  Harrison), 
11,820. 

Sittings  of,  number  (J.  Roberts),  8543-9. 

Trusts,  jurisdiction  of,  in  (j5.  Lock),  5442-5. 

Uniformity  of  judgments,    necessity   for    (C. 
Willock),  4744. 
JimiBS  : — 

Character  of  (W.  Harrison),  11,800,  11,801, 
11,849-60,  11,939-50. 

Competency  of  (C.  Priestley),  4438^7;  (J. 
Watts),  56S6-93;  {L.  M.  Brown),  7459; 
{W.  Winierhotham),  11,754-8;  (C.  Long- 
more).  12,033. 

for  Divorce  trial,  see  Trial  by  jury,  wnder 
Coxmty  courts,  divorce  jurisdiction  by 
(proposed). 

Inefficiency  of  (2'.  Oriffithes),  3520. 

Opinion  of  (TF.  T.  Barnard) ,  4220-3. 

JlTEISDICTION  : 

Extent  of  (C.  Pickstone),  2962-4. 

Increased  {Sir  W.  Selfe),  2337-66 ;  {H.  Wray), 
11,081. 

Present  limitations  (F.  Bendy),  3000 ;  {B.  Pea- 
cock), 9333-6. 

JUBOBS  : — 

Increase  in  number  of ,  proposed  (C.  Longmore), 

12,035-7. 
Question  as  to  competency  of  {B.  Moore),  1889. 

Machineet  OF: — 

Furnishing  assistance   pending   cases    {B.   C. 

Brough),  7882. 
Use    of,   with   itinerant    judges   for    divorce, 
advocated  (/.  Watts),  5598-605. 
Maintenance  Oedees,  teansfeeencb  to  (peo- 
posed)  : — 
Approved  {H.  Gough),  3268-72. 
Disapproved  (/.  Roberts),  8555-8. 
Metropolitan,  see  County  Coui-ts  under  London. 
Number  of  {C.  Longmore),  12,011. 
Officers  of,  depositions  of  witnesses  might  be  taken 

before  (Sir  J.  Bigham),  648. 
Partnership     jurisdiction,     redistribution     of,    at 

{B.  Lock),  5413. 
Possible    distance    of,    from     applicants'    homes 

(/.  Rose).  2032-4. 
Process  servers,  useful  experience   of   (C.   Tijou), 

2.511. 
Public  attitude  towards  (Sir  O.  Lewis),  1563, 1564; 
(Sir  W.  Selfe),  2338,  2367  ;  (J.  Watts),  5710- 
5;  (D.  Eyre),  6021,  6022;  (/.  Smith),  7564; 
(E.  Sanders),  8907 ;  {R.  Peacock),  9244,  9401- 
4;  (/.  Smith),  7609-15:  {E.  Sanders),  8917; 
(A.  Willey),  10,400  ;  (P.  Baker),  10,737, 10,738  ■; 
(J.  Guise),  10.859,  10,860  ;  (H.  Wray),  11,076, 
11077,  11,089;  (W.  Winterbotham),  ll,6b%A, 
11730-6  ;  (C.  Longmore),  12,027,  12,163-5. 

Rbgisteaes  : 

Assistance  of,  to  the  King's  Proctor  (Sir  W. 
Selfe),     2433-7  ;      (W.       Winterbotham), 
11,561. 
Censorship   of    reports   by,   proposal    re    (J. 

Wing),  10,567-73. 
and  Clerks,  variations  in  (Sir  W.  Selfe),  2357, 

2358. 
Competency  of  (A.  Willey),  10,399. 
Distribution  of  (F.  Bendy),  3062-7. 
as  Distinct  from  district  registrars  (F.  Bendy), 

3086-90. 
Duties  of  King's  Proctor  to  be  undertaken  by 
(Sir    G.   Lewis),   1522;    (Sir    W.    Selfe), 
2394,  2395  ;  (T.  Griffithes),  3501-3. 
Efficiency  of  (B.  Stevenson),  2235-40. 
Extension  of   jurisdiction   to,    advantages   of 
(C.  Pickstone),  2761. 
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County  Courts — continued. 
\i    Rbgisteaes — continued. 

Familiarity  of,  with  local  conditions  (Sir  W. 

Selfe),  2358  ;  (C.  Pickstone),  2630. 
Interlocutory   proceedings   for   divorce  to  be 
heard  by  (Sir  G.   Lewis),   1453-5 ;   pro- 
posals re  (Sir   W.  Selfe),  2404,  2405 ;  (/. 
Priestley),    4470-3  ;    (/.    Wing),    10,461, 
10,589-96;  (W.  Winterbotham),  ll,7S5-7. 
Maintenance  ordei-s  work   should   be   under- 
taken by  (Sir  H.  B.  Beane),  1105. 
Payment  of,  for  increase  in  work  (F.  Bendy), 

3074-7. 
Powers  proposed  for  (G.  Solly),  10,644. 
Practice  of  (Sir  W.  Selfe),  2358-60. 
Proportion  of  cases  taken  by  (Sir  W.  Selfe), 

2399. 
Proposed    new    duties    for     (C.     Pickstone), 

2631,  2632. 
See  also  District  Registrars. 
Rbgisteibs  : — 

for  Commencement  of  proceedings,  approved 

(Sir  W.  Cobbett),  10,094. 
Consolidation  of,  with  High  Court  registries 
(W.  Harrison),  11,877,  11,878. 
Re-hearing  of  cases  on  fresh  evidence,  proposal  re 

(P.  Pearce),  11,464-9. 
Right  of  audience  at,   of  solicitors  approved  (O. 

Pickstone),  2674. 
See  also  District  Registries. 
Sepaeation  Jueisdiction  at  (peoposbd)  : — 
Applications  in   the   first  instance,  approved 

(H.  Gough),  3186. 
Approved  (C.  Pickstone),  2637-41,  2699-718, 
2827;    (H.    Gough),   3165-79,   3370;  (B. 
Eyre),    5961;     (/.    Guise),    10,907;     (P. 
Pearce),     11,454;      (W.      Winterbotham), 
11,573-8 ;  (C.  Longmore),  12,062. 
Certain  districts,  in,  approved  (R.  Gates),  5279. 
Disapproved  (Sir  W.  Selfe),  2407 ;  (F.  Bendy), 
3032-7  ;  (/.  Priestley),  4494 ;  (/.  Smith), 
7594-602. 
Extension    to,    advocated    (W.    T.    Barnard), 

4393 ;  (A.  Blott),  5925,  5926. 
Limitations    according   to   amount  of  settle- 
ments (TF.  T.  Barnard),  4259,  4260. 
Objections  to  (/.  Rose),  2055-9. 
Opinions  re  (/.  Roberts),  8255,  8256. 
Permanent,  to  be  applied  for  at  (H.  Gough), 

3184-6. 
Possible   deterrency  in    (Sir    H.    B.    Beane), 

1098-107. 
Procedui'e,  suggestions  re  (H.  Gough),  3189-95. 
Reasons  for  (/.  Guise),  11,011-20. 
Reduction  of  cost  of  obtaining  (0.  Longm,ore), 

12,058,  12,059. 
Temporary  and  permanent,  concurrent  juris- 
diction of,  advocated  (W.  Winterbotham), 
11,656. 
Urgent  cases,  proposals  re  (J.  Guise),  11,006, 
11,007. 
Serving    of  divorce   petitions  through,   advocated 

(T.  Curtis),  3969. 
Sittings  op  : — 

Frequency  of  (G.  Pickstone),  2618,  2619. 
Variation  in  (J.  Smith),  7601. 
Stapes  : — 

Adequacy  of,  for  divorce  (N.  Neville),  6891. 
Experience  of  (W.  Gregson),  3107. 
Charitable,    inadequacy    of    (T.    Fry),    7651,. 

7716-9. 
Clerks  :— 

Efficiency   of    (B.  F.  Steavenson),    2241,, 

2242. 
Inefficiency  of  (F.  Bendy),  3016. 
Suing  at,  for  payments  under  limit  (W.T.  Barnard), 

4261,  4262. 
SuitabiHty  of,  for  conciliations  (Sir  H.  B.  Beane), 

965. 
Summons  : — 

Cost  of  hearing  (H.  Gough),  3362-5. 
FiHng  and   serving  of   petitions  (P.  Pearce), 
11,422-9. 
Warrants  for  enforcement   of  maintenance  to  be 
issued  in  (H.  Gough),  3263-8. 
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County  Courts — continued. 

"Winding-up  of  companies,  difficulty  of  jurisdiction 

of  {B.  Lock),  5390,  5391. 
Witnesses,  cost  of,  by  whom  borne  (Sir  W.  Selfe), 
2381 ;  (if.  Gough),  3363-4. 
County  Courts  Act,  1903,  see  that  title  under  Acts  of 
Parliament. 

County  Court  Committee  Reports: — 

Criticism  of  (E.  Sanders),  8935. 

Employment   of  solicitors  and  counsel  adding  to 

expense  (Sir  W.  Selfe),  2382-4. 
as  to.  Limitation   of   cases   to  be   dealt   with   in 

county  courts,  disapproved  (iS.  Gates),  5193. 
relating  to,  Matrimonial  causes,  referred  to  {Son. 

S.  G.  Barnes),  37. 
On  sending  of  records  to   London,  suggested  by 

{Sir  W.  Selfe),  2362^. 
as  to,  Veto,  in  regard  to  home  and  near  counties, 

disapproved  {R.  Gates),  5192. 
References  to  {Sir  W.  Selfe),  2318,  2416. 
County  court  procedure.  Lord  Grorell's  committee  on, 
observations  of,  on  jurisdiction  of  justices  and 
stipendiary  magistrates,  considered  applicable  to 
county  court  judges  {W.  Harrison),  11,801,  11,802. 
County  towns,  difficulty  of  access,  remedy  for  ( W.  Har- 
rison), 11,810. 

Court  of  Appeal: — 

Advantage  to,  of  a  trial  by  judge  alone  {Sir  J. 

Bigham),  1351. 
Case  of  decision  of  Divorce  Court  overruled  by, 

referred  to  {Sir  H.  B,  Deane),  1667. 
Case   of   settlement   of    divoi-ce   at,    referred   to 

(/.  Priestley),  4541-4. 
Control  of,  over   county  courts  {B.  Loch),  5388, 

5494-596. 
Cost   of   appeal   a  hiadi-ance  to  the  poor  (D.  F. 

Steavenson),  2232. 
DomicU,  decision  of  {Sir  F.  Piggott),  8310  (ix)  (d). 
Grrounds    for    application    to    {E.    Heron-Allen), 

3943-50, 
as  to  Harriman  v.  Harriman  {E.  Sanders),  9025. 
Law  of  domicil  as  regarded  by  {Sir  F.  Piggott), 

8310  (xii). 
Limitations   as   to   rights   of   (P.   Baker),  10,745, 

10,748. 
Maintenance  without  separation,   decision  of   {E. 

Sanders),  9108,  9109. 
Matrimonial  home,  doctrine  of,  laid  down  by  {Sir 

F.  Piggott),  8310  (xiii). 
Reference  to  {E.  Willoch),  4756. 
View   of,    on    a    certain    case    {Sir    F.    Piggott), 

8310  (x)  (a). 

Court  of  Criminal  Appeal : — 

Defrayal  of  costs  at  (0.  Longmore),  12,050. 
Reference  to  {Sir  H.  B.  Deane),  1140. 
Courts,  Local,  see  Local  Courts. 

Court  of  Star  Chamber: — 

Decision  of,  as  to  power  of  Ecclesiastical  Court 
(D.  Eyre),  6053-112. 

Intervention  of,  referred  to  (D.  Eyre),  6117. 
Courts  of  Summary  Jui-isdiction,   see  Petty  Sessional 

Courts. 
Craik,   Professor,    "  Romance    of    the    Peerage,"  by, 

referred  to  {Sir  J.  Macdonell),  510,  565,  VII. 

Cbanmbe,  Archbishop  : — 

"Reformatio  Legum.  Eoclesiasticarum,"  drawn  up 
by  {Sir  J.  Macdonell),  ^552,  565,  VII.  ;  (D. 
Eyre),  6118. 

Referred  to  {B.  Eyre),  5994. 
Cranworth,  Lord,  referred  to  {B.  Lock),  5354. 
Credit  drapers,  character  of  {G.  Smith),  9980. 
Cresswell,  Sir  CressweU,    judgment    {Sir   F.    Piggott), 

8310  (x)  {g,  h,  i)  (xiii). 
Crichton  Browne,  Sir  James,  insanity  case  mentioned 

by,  referred  to  {W.  Winterhotham),  11,604,  11,627, 

11,632. 

Crime  :— 

Difficulty  in  proving  {W.  T.  Barnard),  4124. 
with  Long  sentence,  see  Penal  Servitude. 
Publication  of  reports  of,  approved  {Lord  Salvesen), 

6609. 
Statistics,  tables  of,  maintenance  orders  unfulfilled 

(/.  Roberts),  83Ha-35. 


Criminal  Appeal  Act,  see  that  title  under  Acts  of  Par- 
liament. 
Criminal  Cases  Act ,  1908,  see  that  title  wnder  Acts  of 

Parliament,  Criminal  Law  Amendment  Act. 
Crimiaal  conversation,  abolition  of  action  re,  results, 

proposal  re  {Sir  F.  Piggott),  8278-84. 
Criminal  courts,  State  aid  for  prisoners  in  {Sir  H.  B. 

Deane),  1073. 
Criminality,    habitual,    as    a    ground    for    separation 

orders  advocated  (/.  Wing),  10,468. 
Orim.iiials,  powers  of,  to  demand  restitution  of  conjugal 

rights  after  expiry  of  sentence,  disapproved  {Sir 

G.  Lewis),  1463-6. 
Criminal  lunatics  in  asylums,  during  a  certain  year, 

number  {B.  Gates),  5298. 
Croatia,  matrimonial   causes,  how   dealt   with  {Sir  J. 

Macdonell),  305. 
Crokes,    Elizabeth,    report,    1602,   referred  to    {Sir  J. 
Macdonell),  263. 

Cruelty : — 

Adultery  considered  as  a  form  of  {W.  T.  Barnard), 

4355-60. 
Attitude   of   justices  towards  (/.  Payne),   11,176, 

11,198-200. 
Beating,   proper   course   to    pursue    in    cases    of 

{W.  Barradale),  8825,  8826. 
Brutality,    a    cause    of    separations    (P.    Baker), 

10,758. 
Causes  of  (0.  Pichstone),  2954. 
to  Children,   majority  of   cases  due  to  separated 

parents  (C.  Tijou),  2476. 

COMMtTNICATION    Or    DISEASE  CONSIDERED    AS  : — • 

Approved  {B.  Marsham),  1810,  1811 ;  {J.  Base), 
2160-5;      (C.    Pickstone),    2625-7;     {T. 
Griffithes),  3471 ;  (/.  Priestley),  4546-55. 
Disapproved  {Sir  J.  Bigham),  1366-9. 
Continuous,  see  Persistent. 
Dangers  of  (/.  Priestley),  4627. 

Definition  oe  : — 

Application  {Sir.  H.  B.  Deane),  853-60. 

Difficulty  of  {Sir  J.  Bigham),  1233. 

More  exact  terminology  advocated  {Sir  H.  B. 
Deane),  960,  961;  {Sir  W.  Cobbett), 
10,065-71. 

Widening  advocated  {Sir  J.  Bigham),  1234-9 ; 
{Sir  W.  Selfe),  2303  ;   (P.  Pearce),  11,477- 
80. 
with    Desertion,    separation    orders    granted  for 

(C.  Atkinson),  7119-22. 
Difficulty    ia   proving    {Sir    G.    Lewis),    1707-10 ; 

{W.  T.  Barnard),  4125-33  ;  (/.  Watts),  5643. 
Divorce  for,  disliked,  reasons  (C.  Pickstone),  2934- 

59. 
Divorce  given  without  much  proof  of  {T.  Curtis), 

4011,  4012. 
Drunkenness   in  connection   with   (C.   Pickstone), 

2641 ;  ( W.  T.  Barnard),  4170, 4171 ;  {N.  Neville), 

6942,  6943 ;  {J.  Smith),  7530. 
Evidence  of,  not  taken  when   adulteiy  is  proved 

(C.  Pickstone),  2603-9. 
Evidence  re,  simplification  of,  proposed  {T.  Curtis). 

4024,  4035  (c). 
Extravagance  of  wife  causing  (/.  Smith),  7531-3. 
Extreme    cases    should  be  a    ground  for   divorce 

(C.  Waiock),  4737. 
Former   acts  brought  up  in  charges  of  {W.  Bar- 
radale), 8825,  8845-8. 

AS  A  Ground  for  Divorce  : — 

According  to    previous  findings   (/.  Roberts), 

8512. 
Advocated  {Sir  G.  Lewis),  1389,  1411-5,  1440, 

1691;    {T.    Grifthes),    3486,    3487;    (/. 

Priestley),    4556-9;     {R.     Gates),    6254, 

5285-9;    {D.  Eyre),  5994;    {J.   Roberts), 

8649. 
Disapproved  {Sir  G.  Lewis),  1435  ;  (C.  Pick- 

stone),  2942;  {W.  T.Barnard),  4203;  (/. 

Watts),  5669;  {T.  Fry),  7662. 
with    Intemperance,    as    a    ground    for    divorce, 

considerations  re  {Lord  Salvesen),  6397^00. 
Letter  on  a  case  of,  read  {B.  Gates),  5287. 
Limitation  of  time  for  application  on  the  ground 
of  {Sir  W.  Cobbett),  10,072-81. 
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Cruelty — continued. 

Mental,    accidental  adultery   as,  questions   re    (J. 

Watts),  5673-80. 
Moral  and  physical,  easily  defined  (Sir  G.  Lewis), 
1703-6. 

Necessity  foe  peoving,  in  Divoecb  : — 
Disapproved  (iJ.  Moore),  4860^. 
Not  always  insisted  upon  {W.   T.  Barnard), 
4134-6. 

Pbesistbnt  : — 

Cases  cited  (/.  jBose),  1946. 

Considered  a  satisfaotoiy  definition  {Sir    W. 

Cobhett),  10,071. 
Definition  of,  required  (/.  Base),  1953,  2121-3 ; 
(C.  AtUnson),  7162-70  ;  (J.  Wing),  10,484. 
as  a  Ground  for  divorce  : — 

Advocated  {Sir  J.  Bigham),  621-3  ;  {Sir 
H.  B.  Beane),  860  ;    {W.  B.  Fairfax), 
5091. 
Not  admitted  (C.  Pichstone),  2916-27. 
Removal  of  term  from  definition,  advocated 

(P.  Pearce),  11.471-4. 
Separation  orders  granted  for  : — 

Approved  (C.  Pichstone),  2916-27. 
Insufficient    evidence,    with    {A.    Willey), 

10,218-26  ;  (/.  Wing),  10,475-84. 
Limitation   as    to    re  -  applications    for, 

proposed  (A.  Willey),  10,416. 
Powers  re  {B.  Marsham),  1837. 
Requisitions  for  (C.  Atkinson),  7153-6. 
Statistics  (/.  Bose),  2182. 
Temporai-y,  advocated  {H.  Gough),  3186. 
Possibility  of   increasing  cases  of  {C.    Pichstone), 

2927. 
Proof    of    adultei-y    with,    injustice    of,    law    re 
{J.  Watts),  5700-9. 

Sbpaeation  Ordbes  roE  : — 

Approved  (C.  Athinson),  7010. 

Conditions  of,  proposal  re  {J.  Boherts),  8441. 

Discretionary  powers  for,  approved  {B.  Moore), 

4853-5. 
Emergency,  proper  authority  for,  proposal  re, 
(P.  Pearce),  11,455;  {W.   Winterhotham), 
11,573-5;   {W.  Harrison),  11,897. 
Granted   without   proof   (C.  PicJcstone),  2824, 

2825. 
Permanent,  approved  (/.  Bose),  1938,  1939. 
Proper   authority    for    trial    of    {F.   Bendy), 

3036. 
Repeated,    disapproved   (0.    Pichstone),   2682, 

2683. 
Temporary,   advocated  {Sir  S.  B.  Beane),  859 
{C.   Pichstone),    2934-59;     (/.  Priestley), 
4491;  {B.    Fyre),    5961;  {T.   Fry),  7658, 
7659;  {C.  Longmore),  12,054,  12,055. 
Six  months'  limitation,  disapproval  of,  proposal  re 

{F.  W.  Bingle),  8014-6  ;  (/.  Boherts),  8459. 
Trial   of,  by  jury,    approved   (C.  Priestley),  4721, 

4732. 
Value  of  the  Summary  Jurisdiction  Act  in  cases  of 

(/.  Hay  Halkett),  7177-83.  _ 
Varying  opinions   on  the  question  of  {Sir  J.  Big- 
ham),  565. 
Without  violence,  case  cited  (P.   Pearce),  11,477- 

80. 
Reference  to,  in  analysis  {H.  G.  Barnes),  p.  4. 
Cumberland,   number   of   separation   orders    given   in 

{B.  F.  Steavenson),  2255-8. 
Cupar  (Fife)  Police  Court,  separation  orders,  statistics 

{Lord  Salvesen),  6783. 
Curling  v.  Thornton,  case  of,  refen-ed  to  {Sir  F.  Piggott), 
8310  (vii). 

CURTIS,  Me.  THOMAS  SMITH,  member  of  the 
firm  of  Messrs.  CoUyer-Bristow,  Curtis,  Booth, 
Birks,  and  Langley,  3958-4084  :— 

County  Cotjets  : — 

Divorce  jurisdiction,  proposed  extension  to : — ■ 

Disapproved,  3965. 

Probable  costs,  4039-41. 
Courts,  local,  advantages  and  disadvantages,  4084. 

Oeuelty  : — 

Decree  given  without  proof  of,  4011,  4012. 
Simplification  of  evidence,  4024. 


CURTIS,  Mr.  THOMAS  SMITH— continued. 
Desertion  : — 

As  a  ground  for  divorce,  advocated,  3992-6. 
Safeguards  against  charges  of,  4069-81. 

Divorce : — 

Abolition   of   fees    for   certificates    of    cause 

advocated,  4035  {I). 
Extension    of     grounds    advocated,    3992-6, 

4008-10,  4057. 
Facilitating,  dangers  of,  4055,  4056. 
Petitions,  suggestions  for,  3966-9,  4022. 
Reform  of  procedure  3966-75. 
Separations  with  ground  for,  3988-98. 
Solicitors'  terms,  4061-5. 
Undefended,   reformed   procedure   suggested, 

4084. 
Uniformity  of  procedure  for,  importance  of, 

3981. 
Witnesses,   reformed   procedure,    suggestions 

re,  4084. 
Equality  of  sexes  in  divorce  advocated,  4005. 
Habitual   drunkenness   as   a   ground   for  divorce, 
advocated,  4010, -4052. 

High  Court  of  Divorce  : — 

Model  biUs  showing  average  costs  at,  3975-7, 
Reforms    in    procedure,   proposed,    3966-83, 
4013-24,  4053. 

Insanity,  incurable,  as  a  ground  for  divorce,  advo- 
cated, 4008,  4009. 

Kiag's   Bench   Division,   practice   of,   in    making 
applications,  4035  (g). 

London  agents,  changes  of,  3974. 

Poorer  classes,  the,  question  as  to  advantages  of 
local  trials  for,  3980-3. 

Publication  of  Reports  : — 

Deterrency  of,  approved,  4000. 

Discretionaiy    powers    re,   advocated,    3999- 
4003. 
Reforms,  proposed,  4035. 
Registrars,  extension  of   powers  advocated,  4035 

ig)- 

Sbpaeation  Orders  : — 

Disapproval  of  policy,  3984-98. 

Entitling  to  a  divorce,  4007. 

Hardship  to  women,  3988-94. 

Marriage  proofs,  3982,  4042-8. 
Witnesses'  dislike  of  publicity,  4002. 

Custody  of  Children  (under  the  Summary  Jurisdiction 
Act)  :— 

Accessibility  of  county  court  judges   in  cases  of 

dealing  with  ((?.  Solly),  10,693,  10,694. 
Court  should  have  increased  powers  re,  in  separa- 
tion cases  {H.  Wray),  11,066. 
Decisions  re,  in  petty  sessions  {Sir  G.  Lewis),  1425. 
Difficulty   re,   in   giving   orders   for   maintenance 

only  (/.  Boherts),  8178-83. 
Divorce  facilities,  increase  of,  as  affecting  {B.  C. 

Brough),  7917-26. 
Enforcement    of     orders    for,    questions    re    {F. 

Sanders),  9137-43 ;  (P.  Baher),  10,761-6. 
Granted  with  judicial  separation  {Sir  J.  Bigham), 

716. 
Powers   of    long-sentence    criminals    to    demand, 

disapproved  {Sir  G.  Lewis),  1464-6. 
Proper  authority  to  deal  with,  proposals  re  {Sir  J. 

Bigham),     1321-7;     {Sir     W.    Selfe),    2419; 

(C.   Pichstone),    2745-50,    2875;  {F.   Bendy), 

3078-81;     {W.    Gregson),   3141,   3150-6;    (/. 

Priestley),  4613-7  ;  (P.  Baher),  10,777, 10,778. 
Removal    of,    from   immoral  father,   question   re 

{W.  T.  Barnard),  4243-6. 
by     Separated     wives,     maintenance     should     be 

allowed  for  {F.  B.  Bingle),  8011-4. 
ia    Separation,    depending    on    conduct    of    wife 

(C.  Athinson),  6969. 
Urgent  natm-e    of    questions   re    {C.    Longmore), 

12,009. 
Wider   discretion   as   to  proposal  re  {J.  Boherts), 

8444,  8445. 
"  Daily  Telegraph  " ;  statement  ia,  as  to  "  taUymen," 
refeiTcd  to  {G.  Smith),  9981,  9982. 
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Dakota,  U.S.A.:— 

Case  of    elopement   of  wife  to,   referred  to    (/. 
Priestley),  4541. 

Divorces  in,  referred  to  {W.  T.  Barnard),  4110. 
Davenport   v.   Davenport   and    Gamble,    divorce   case, 

analysis,  biU  of  costs  for  {W.  Simpson),  11,3V1. 
Deane,  Hon.  Sir  Henry  Bargrave,  see  Bargrave  Deane, 

Hon.  Sir  Hemy. 
Debtors'  Act,  see  under  Acts  of  Parliament. 
Deck  V.   Deck,  case  of,  referred  to  (Sir  F.  Piggott), 

8310  (xiii). 

DENDT,  Mk.  rBEDBRlOK  WALTER,  registrar  of 
the  county  court  at  Newcastle-on-Tyne, 
2967-3096  -.— 

Assizes  Ootjet  : — 

Cost  of  actions  at,  2999. 

Eor  divorce  jurisdiction,   disapproved,   2987- 
95. 
CMef   constable,  proposed   new   duties   for,  3028, 
3029. 

CotTNTT    COtJBTS  : 

Counsel's      attendance,      possible     cost     of, 

3057-61. 
Increased  pressure   of  work  on,  without  in- 
creased pay  of  stafE,  3016. 
Judges'  knowledge  of  solicitors,  an  advantage, 

3091-5. 
Limitations  in   proposed   extension  of  juris- 

diction,  suggested,  3021-5. 
Right  of  audience,  3001-9. 
Registrars,  office  of,  3086-9. 
Selected,  to  have  divorce  jurisdiction,   2974- 

86. 
StafE   and  clerical   assistance,  increased  pay 

required  for,  3074-7. 
Unsuitability  of,  for  separation  cases,  3034-7. 
County  Courts  Act,  1903,  3010-5. 
Custody  of  children,  proper  authority  for,  3078-81. 
High  Court  Divorce  Division   for  country  cases, 

disapproved,  2984. 
Judges'  decisions  as  to  time  and  place  to  be  made 

by,  3069-71. 
King's  Proctor,  duties  of,  by  whom  to  be  under- 
taken in  the  country,  3028,  3045-62. 

Newcastle  : — 

Common  law  bar  at,  3057. 
County  Court : — 

Judge,  increase  in  work  of,  by  extended 

jurisdiction,  3013. 
Proceedings  conducted  at,  2978-84. 
District  Registry : — 

Cost  of  cases  at,  2999. 
Piling  of  petitions  at,  3068. 
Increase  in  work  at,  3010-2. 
Workmen's    Compensation   cases,   3013, 
3014. 
Petty  sessional    coui-t,   to  retain  their  duties  for 

separation  orders,  3082-5. 
Probate   courts,  registrars   considered  tmsuitable 

for  divorce  proceedings,  3095,  3096. 
Registrars  and  solicitors,  questions  re,  3062-8. 

Sbpaeation  Oedbes  : — 

Limitation  of  period  disapproved,  3072,  3073. 

Present  jurisdiction  approved,  3032,  3033. 
Summary  Jurisdiction  Act,  1895,  administration  of 

3054. 
Workmen's  compensation  case,  3013-5. 

Denmark  : — 

Deceased  wife's  sister  case  in,  referred  to  (Sir  F 
Piggott),  8310  (x)  (k). 

DivoECE  Laws  : — 

Causes  and  defences,  analysis  {R.  O.  Barnes), 

45. 
Powers  of  granting  (Sir  J.  Macdonell),  305. 
De   Nicols   V.    Curlier,   case   of,   referred  to    (Sir  F 

Piggott),  8310  (vi),  (vii),  (xd). 
Desart,   Lord,   refeiTed    to   iSir    E.   B.   Deane)     874 
875. 


Desertion ; — 

WITH  AdTJLTEET  : — 

Difficulty  in  proving  (T.  Curtis),  3997,  3998  • 

(W.  T.  Barnard),  4339,  4342. 
as    a    Ground     for    divorce,     advocated     (T 
Griffithes),  3459,  3460;  (A.  Blott),  3856, 
3857 ;  (W.  Barradale),  8824 ;  (/.  Priestley), 
4528  31. 
Period  to  be  allowed  for  {T.  Griffithes),  3459 
3460;    {B.     Moore),     4908-15,    5005-9- 
(/.  Watts),  5629 ;  {A.  Blott),  5913. 
AUeged    effect    of,    on    morals,    disallowed    [B. 

Peacoch),  9383-7. 
Cohabitation  clause,  abolition  advocated  (/.  Priest- 
ley), 4492,  4493. 

Collusion  in  : — 

Case  cited  (Sir  S.  B.  Deane),  1132,  1133. 
with  Intention   for   divorce   (Sir  J.  Bigham) 
698-709,  769-73  ;  {A.  Willey),  10,437-40. 
Present  encouragement  to  {Sir  H.  B.  Deane), 
848. 
Comparison  of,  with  insanity  {B.  Peacock),  9338- 
53. 

Connivance  : — 

Considei-ed  improbable  (T.  Griffithes),  3558-60. 

Encouraged  by  (C  Atkinson),  7057-60. 

Possibility  re  (J.  Boberts),  8651 ;  {B.  Peacoch), 
9338-91. 
Definition  of  (C.  Priestley),  4433-5,  4700-3. 
Difficulty  in  proving  (W.  T.  Barnard),  4121,  4122  ; 

(/.  TVatts),  5642. 
Effect  of,  on  contract  of  marriage  (Lord  Salvesen), 

6723. 
Failure  to  maintain  under  sepai-ation  by  agreement 

should  be  treated  as  {F.  B.  Dingle),  8037,  8088. 

Foebign  Counteies  to  : — 

Bigamy  caused  by  (Sir  W.   Cobhett),  10,136, 

10,137. 
Divorce  for,  approved  (Sir  H.  B.  Deatie),  848. 
Frequency  of  (/.  Priestley),  4626-31. 

AS  A  Geotjnd  eoe  Ditoece  (peoposed)  ; — 

Approved    (Sir   J.  Bigham),    624,    625;    (Sir 
H.  B.  Deane),  848  ;  (Sir  G.  Lewis),  1389, 
1440-2,  1691 ;  (B.  Marsham),  1813, 1873- 
6;   (Sir  W.  Selfe),  2310-2;  (T.  Griffithes) 
3459,    3460;     (T.    Curtis),    3992-6;    (J. 
Priestley),    4625-31;    (W.    B.    Fairfax) 
5091 ;  (B.  Gates).  6254.  6313-5  ;  (B.  Lock) 
5527-31;    (J.     Watts),    5627,    5628;    (A 
Blott)  5849-51,    5866-74,    5897-9,  5936 
(D.  Eyre),  5994;    (N.    Neville),    6933-5 
(C.  Atkinson)  ,7036-41,  7131,  7132  ;  (L.  M 
Brown),    7408,    7409;    (B.     C.    Brough) 
7819-25 ;  (J.  Boberts),  8510,   8683,  8684 
(Sir     W.     Cobbett),    10,135;    (P.    Baker) 
10,770;    (/.    Guise),    10,902;  (S.    Wray) 
11,064, 11,665,  11,098. 

Comparison  of,  with  "  by  mutual  consent "  (A. 
Blott),  5897-9. 

Coupled  with  adultery,  reduction  of  period 
to  elapse,  advocated  (B.  Moore),  4908-15. 

Difficulty  as  to  (B.  Moore),  487. 

Disapproved  (W.  T.  Barnard),  4193-202, 
4275-9,  4328,  4329,  4364-71,  4416-9  ;  (B. 
Peacoch),  9267,  9405-11. 

Inference  as  to  adultery  (B.  Moore),  4867-70  ; 
(Lord  Salvesen),  6178,  6179,  6609,6610; 
(B[.  Wray),  11,098  ;  (C.  Longmore), 
12.087-9. 

Possibility  of  collusion  (A.  Willey),  10,393. 

Reduction  of  period  to  be  allowed  before 
applying  for  (Sir  J.  Bigham),  704,  1299- 
305 ;  (T.  Griffithes),  3634^88  ;  (/.  Priest- 
ley), 4632;  (B.  Moore),  4866;  (W.  B. 
Fairfax),  6091;  (A.  Blott),  6512,  5866- 
74;  (Lord  Salvesen),  6490-2;  (C.  Atkin- 
son), 7149-62  ;  (F.  B.  Dingle),  8024 ;  (/ 
Boberts),  8508-10,  8589-96  ;  (F.  Sanders) 
8961-3  ;  (/.  Wing),  10,494 ;  (/.  Guise), 
10,980-9. 

Religious  aspect  of  (C.  Priestley),  4673-8. 

Restrictions  recommended  (C.  Priestley) 
4699-705. 

When  following  separation  (B.  Loch),  6627-31. 
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Desertion — continued. 

Habitual     drunkards   resorting     to    {E.    Sanders), 

8872-5. 
Immoral  results  of  (0.  Piclcstone),  2908-15. 
Inference  di-awn  from  (/.  Roberts),  8596. 
IiTegular  unions  as  a  result  of  (C.  Barlcer),  10,820, 

10.8121. 

Mutually  agreed  to  : — 

Divorce  for,  disapproved  (C.  Priestley),  4698- 
4705  ;  {A.  Blott),  5897-9  ;  5937. 

Frequency  of  {F.  B.  Dingle),  8050. 
Offences  considered  sufficient  for  divorce  without 

proof  of  {B.  Moore),  4860-4. 
Optional  coui-se  for  wives,  as  to,  proposals  re  {B.  C. 

Brough),  7784. 
Order    for     restitution,    proposed     alteration    re 

(C.  Willocli),  4768-76. 
Permanent  character  of  (C.  Piclcstone),  2942—4. 
Present    maladministration    of,    by    justices    (C 

Piclcstone),  2863-70. 
Proper  remedy  for  (/.  Base),  2086. 
Safeguards  against  charges  of  {T.  Curtis),  4069-81. 

Separation  Orders  eor  : — 

Approved    (Sir    G.  Lewis),    1518,   1519;    (S. 

Gough),  3186 ;  (W.  T.  Barnard),  4202. 
Corroborative     evidence     for,     a      necessity 

(A.  Willey).  10,233-11,238. 
Disapproved    {Sir    J.    Macdonell),    565    (xi) ; 

{€.    Piclcstone),    2646-51,    2704-8  ;     (R. 

Moore),  4897;  (0.  AtUnson),  7010. 
Main  cause  (C  Atlcinson),  7119-22. 
Period  required  for  {/.  Rose),  1935-7  ;  {W.  T. 

Barnard),  4362;  (W.  Harrison),  11,833; 

(J.  Say  Halhett),  7246-9. 
Refusal  of,  {W.  Barradale),  8804-6. 
Ri^peated      applications,     for,       disapproved 

(C.  Piclcstone),  2682,  2683. 
Result  of  (/.  Rose),  2116-9. 
Summons  for,  terminating  desertion  (/.  Rose), 

2110-3. 
Trial  of,  by  jury  (C.  Priestley),  4731,  4732. 
Typical  cases  cited,  memorandum  (/.  Rose),  1946. 
Untraceable,  considered  as  a  ground  for   divorce 
{R.  Peacoclc),  9277,  9278 ;  {J.  Wing),  10,553. 

Warrants  for : — 

DiscretionaiT-   powers    for   issue  of,   proposal 

re  (B.  C.  Brough),  7784-8. 
Procedure  (R.  Marsham),  1842. 
Without    divorce,    tending    to    immorality,    case 

quoted  (/.  Priestley),  4539^4. 
Wives'  inability  to  maintain  themselves  [R.  Pea- 
coclc), 9386. 
References  in  analysis  {3.  G.  Barnes),  p.  4. 
Detectives  of   divorce,  procedure  as  regards  payment 

of  {A.  Musgrave),  169-64. 
Devonshire,  population  (P.  Pearce),  11,430. 
De  Zichy  Ferraris  v.  Hertford,  case  of,  quotation  as  to 
domicil  {Sir  F.  Piggott),  8310  (vii). 

DINGLE,  Mr.  FREDERICK  BURRINGTON, 
clerk  to  the  justices  for  the  City  of  Sheffield, 
formerly  clerk  to  the  justices  for  the  City  of 
Worcester,  7946-8116  :— 

Acting  as  local  agent  for  King's  Proctor,  8032, 
8033. 

Adultery  as  a  ground  for  divorce  approved, 
8020-2. 

Cruelty,  six  months'  limitation,  disapproved, 
proposal  re,  8014-6. 

Desertion,  reduction  of  period  for  obtaimng  di- 
vorce for,  8024,  8025. 

Divorce  : — 

Considered  preferable  to  separation,  8006. 
Extension  of  grounds,  proposal  re,  7952,  7960, 
8067-73. 

King's  Proctor,  effect  of  extension  of  divorce 
jurisdiction  to,  8034^6. 

Magistrates,  power  to  order  payment  of  main- 
tenance through  officials,  7971-81. 

Newspapers,  provincial,  divorce  as  dealt  with  by, 
8076-85. 


DINGLE,     Mb.     FREDERICK    BURRINGTON— 

continued. 

Petty  Sessional  Courts  : — 

Administration     of     separation      orders     in, 

approved,  7994-7. 
Clerks,    power    of,   in   advising   magistrates, 

8041-3,  8093-104. 
for  Divorce  jurisdiction,  disapproved,  7958-61. 

THE  Poorer  Classes  : — 

Inaccessibility  of  divorce  to,  7963,  7954. 
Legal   assistance    of,   accordance    to   means, 
recommendation  re,  8026-31. 

Publication  of  Reports  of  Divorci;  : — 
Approved,  with  certain  restrictions,  8017-9. 
Difference  in  treatment  of,  8105-9. 
Power  of  restriction  advocated,  8087-92. 

Separation   by   agreement,   failure   to   pay   main- 
tenance under,  amendment  proposed,  8007-10. 

Separation  Orders  : — 

Effect  of,  on  husbands,  8002-6. 

Liability  of  husband  for  wife's  defence, 
amendment  re,  7955-8. 

with  Maintenance,  system  of  payment,  pro- 
posal re,  7971-3. 

Resumption  of  cohabitation,  reasons,  8000, 
8001. 

Sheptield  : — 
Bar  at,  8053. 
Maintenance  orders,  number,   statistics,  7962 

(6). 
Population,  7951. 
Separation,  resumption  of  cohabitation  before 

hearing,  numbers,  7962  {d). 
Stipendiary  magistrate  at,  referred  to,  7948. 
Petty  Sessional  Court : — 

Bastardy  cases,  professional  assistance  of, 

8044^7. 
Magistrates,  action  of,  in  ignoring  power 
to   make   maintenance   orders  alone, 
8060-4. 
Maintenance   orders,    cases   of,    frequent 
professional  assistance  of,  8044. 
Separation  orders  : — 

Applications,   grants,  and  causes,  statis- 
tics, 7962. 
Discharges  for  wife's  adultery,  deductions 

from,  79G2  (/),  7982-4. 
Length  of  time  of  marriages,  statistics, 

7987-93. 
Proportion   of,   having    justification    for 

divorces,  7963-70. 
Restriction  of,  to  cases  requiring  protec- 
tion, 7974,  7075. 
Resumption  of  cohabitation  after  orders 
made,    estimated    percentage,    7962 
{d)  (/),  8065,  8066. 
Summary  Jurisdiction  Act,  power  under,  to  order 
payment    of    maintenance    through    officials, 
7979. 
Worcester,  maintenance  orders,  system  of  payment 

disapproved,  7962  (e),  7976,  7977. 
Evidence  of,   as   to  separation   orders   as  distinct 
from    maintenance    orders,    referred    to    (/. 
Roberts),  8246. 
Dissolution  of  marriage,  see  Divorce. 
District  courts  (proposed),  for  divorce  jurisdiction,  class 
of  eases  to  be  taken  by  {Sir  W.  Selfe),  2438-44. 

District  Registrars  of  the  High  Court  :— 

Access  to  children  should  be  decided  hj'{Sir  S.  B. 

Deane),  949. 
as   Distinct   from    County   Court    Registrars    {F. 

Bendy),  3086-90. 
Experience  of  {J.  Pai/ne),  11,222 
Extension   of   powers    of,   advocated   {T.    Curtis), 

4035  (<?)• 
Independent  action  of  {F.  Bendy),  2989,  2990. 
Professional  assistance   to   be   suggested   by  {W. 

Harrison),  11,916. 
Powers    of,   in    selecting    juries    {W.    Harrison), 

11,947. 
Rules  as  to  pleadings  before,  suggestions  re  {Sir 

H.  B.  Deane),  1182,  1183. 
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District  Eegistries  :— 

Assigned  solicitors    in,   for   the   poor,   advocated 

{B.  Lock),  5383. 
Business  of,  conducted  by  post  {Sir  W.  Cohhett), 

10,091, 10,092. 
High  Court  Judges  to  sit  at,   suggestion  re  (Sir 

W.  Selfe),  2387. 
for  Interlocutory  proceedings  for  divorce  : — 

Advocated  {Sir  E.  B.  Deane),  807-9;  {Sir 
J.  Bigham),  1320 ;  {L.  M.  Brown),  7359, 
7360  ;  (/.  Roberts),  8489, 8538,  8539  ;  {Sir 
W.  Cobbett),  10,028-31,  10,091-4;  {G. 
Solly),  10,648-52. 10,702,  10,703 ;  {Sir  W. 
Cobbett),  10,028-31 ;  (/.  Payne),  11,221-5  ; 
{W.  Simpson),  11,366;  {W.  Harrison), 
11,812-8,  11,874-86. 
Disapproved  {F.  Bendy),  3095,  3096. 
Limitation  of  divorce  jurisdiction  to  places  having 

(J.  Payne),  11,147. 
Number  of  {C.  Longmore),  12,012-4. 
Principal,  see  Musgrave,  Mr.  A.,  Registrar  of. 
Proportion  of  (/.  Payne),  11,229. 
Reduction   of    fees    in,    advocated    (/.   Priestley), 

4459,  4474-8. 
Referred  to  (/.  Payne),  11,148 
Divisional  Court  of  Appeal,  local  hearings  of,  proposal 

re  (B.  Lock),  5429-33. 
Divorce  Law  Reform  Association,  referred  to  {Sir  J. 
Macdonell),  313. 

Divorce ; — 

Absence  of  children  leading  to,  statistics   {Sir  J. 

Macdonell),  383-7  ;  {Sir  H.  B.  Beane),  1163. 
Access  to  children  prior  to  trial,  question  of  {Sir 

JS.  B.  Beane),  1117. 
Admission  of  public  to  courts,  approved  {H.  Wray), 

11,126-30). 
Adultery  as  a  ground  for,  see  that  title. 
Affidavits    of     search    for    answer,    proposal     re 

{T.  Curtis)  4085  (e). 

Alimony  : — 

Local  dealing  with  {A.  Willey),  10,286. 

Urgency    of     questions     re     {C.    Longmore), 
12,009. 
by    Annulm.ent,    in     seventeenth     century     {Sir 

J.  Macdonell),  243,  268. 
Applications     on     motion,     revision     considered 

necessary  {T.  Curtis),  4035  {g). 
Benefit   conferred   by,    cases   of   {Sir  J.  Bigham), 

1296-8. 
for     Bigamy,     procedure    {Sir    H.     B.     Deane), 

993,  994. 
Blackmailing    in     connection     with     {E.    Heron- 
Allen),  3764-892,  3776-848. 
Cases  conducted  in  Prance  {Sir  Q.  Lewis),  1637. 
Cases  considered  unsuitable  for  (/.  Rose),  2060—4. 
Centralisation  of,  approved,  reasons  {Sir  W.  Selfe), 

2440,  2441;  {B.  Lock),  5532-40;  {Lord  Sal- 

vesen),664.9 ;  (/. Larimer),  6793 ; (/. Smith), 7569. 
for   Certain  causes,  advocated  {Sir  H.  B.  Beane), 

864. 
Certificates,  filing  of,  simplification  advocated  {T. 

Curtis),  4024. 

Cheapening  of  : — 

Advocated   {E.   Atkinson),   6975-81  ;  (J.  Hay 

Hallcett),  7298,  7848;  {E.  Sanders),  8859, 

8860,  8936  ;  (P.  Baker),  10,726-8. 
Awards  for  damages,  disapproved  {E.  Sanders), 

8943. 
Classes  reqTiiring  {B.  Gates),  5198     J.  Roberts), 

8481 ;  {A.  Willey),  10,166. 
Demand  for  {Sir  W.  Cobbett),  10,046,  10,047  ; 

{A.  Willey),  10,166      H.  Wray),  11,040. 
Disapproved,  reasons  (B.  F.  Steavenson),  2197. 
Probable  results  (/.  Hay  Halkett),  7289  ;  {E. 

Sanders),    8888-8  ;  {B.    Peacock),   9261 ; 

{A.  Willey),  10,848,  10,349. 
Suggestions    re    {Sir    J.    Bigham),    646-63 ; 

{W.  T.'  Barnard),   4145-7;  (0.   Willock), 

4756  ;  {A.  Willey),  10,856-60. 
Church  attitude  towards  {Sir  J.  Macdonell),  229, 

461-7. 
Cita.tion  and  petition,  recommendations  for  reform 
of  procedure  re  {T.   Curtis),  3961-75,   4023, 
4024,  4035  (&),  {I).. 


Divorce — continued. 

Classes   applying   for   {Sir   H.   B.  Beane),    1157, 

1158  ;  (0.  Longmore),  12,146-53. 
Codification  of,  to  ensure  uniformity,  recommended 

(D.  F.  Steavenson),  2207,  2208,  2248. 
Commencement  of  proceedings,  agents  employed 

for  {C.  Longmore),  12,016-7. 
Comparison  of  tovm  and  countiy  as  regards  {Sir 

J.  Macdonell),  381,  382. 
Conciliation,  attempts  at: — 

Approved  {Sir  J.  Macdonell),  314-7,  392; 
{Sir  J.  Bigham),  638-41;  Sir  H.  B. 
Beane),  967  ;  {W.  Harrison),  11,808. 

Disapproved  {Sir  G.  Lewis),  1750. 
Coimivanoe  as  a  bar  to  {T.  Griffiihes),  8543. 
Considered  as  civil  jurisdiction  {C.  Pichstone),  2800. 

OO-EBSPONDENTS  . — 

Citations  issued  separately  to,  necessity  for, 

(T.  Curtis),  4086  (b). 
Domicil  question  in  regard  to  {Sir  F.  Piggott), 

8270. 
in  Ln  forma  pau/peris  cases,  recovery  of  costs 

from  {A.  Blott),  6859. 
Right  to   give  damages  against,  recommenda- 
tion re  {Sir  F.  Piggott),  8274. 
Unknown,  orders  dispensing  with,  suggestion 

re  (T.  Curtis),  4035  {g). 
Costs  : — 

Average  bills  of  {A.  Musgrave),  50-3,  58. 
Before  trial,  allowance  for,  advocated  (/.  Wing), 

10,500-3. 
Cases  not  proceeded  with  after  inquiries  as  to 

(T.  Griffithes),  3408,  3689-96. 
for   Certificates  of  cause,  abolition  of,  advo- 
cated {T.  Curtis),  4035  (l). 
Distances  adding  to  {Sir  G.  Lewis),  1617. 
Fixed  sum  for,  proposed  (B.  F.  Steavenson), 

2197-9. 
Items  adding  to  (C.  Pickstone),  2768. 
Minimum    {A.   Blott),    5928,    5924;    {Sir    W. 

Cobbett),  10,116-20  ;  {Sir  W.  Selfe),  2325  ; 

(/.  Guise),  10,924-6. 
Out-of-pocket  expenses  {C.  Pickstone),  2570- 

84;  2861-5. 
Prohibitiveness  of  {Sir  H  B.  Beane),  916,  917  ; 

{B.  Moore),  4819-22  ;  {A.  Willey),  10,305- 

13  ;  {G.  Solly),  10,609-23. 
Reduction  of,  suggestions  re  {B.  Moore)  4831- 

8  ;  {W.  Harrison),  11,837. 
Scale  of,  suggestions  re  {A.  Willey),  10,287-90 
Solicitors'  terms  {T.  Curtis),  4061-5. 
State  assistance  of,   proposal  disapproved  of 

(Sir  H  B.  Beane),  890 ;  (B.  F.  Steavenson), 

2276-81. 
Typical  cases  (C.  Pickstone),  2558-601. 
Undefended  cases,  see  under  Undefended  cases 

under  Divorce, 
of  "Witnesses'  expenses,  (A.  Musgrave),  62-4 ; 

(C.  Pickstone),  2593. 
of  V'ives'  defence,  (Sir  W.  Cobbett),  10,006. 
Counter-charges  making  defence   difficult  (Sir  J. 
Bigham),  088-97, 

COUNTET    CASES  : — 

Necessity    for    familiarity     of     judge     with 

circumstances  of  applicants  (C.  Pickstone), 

2770-8. 
Publication  of  (F.  W.  Dingle),  8077. 
Question  as   to   difficulty   of   (C.  Longmore), 

12,026. 
Separation   orders   an  index    to    amount    of 

(B.  Lock),  5503-10, 
County  Courts  for   trials    of,    see   under   County 

Courts. 
Courts,  intermediary,  proposal  re  (Sir  W.  Selfe), 

2346,2347. 
Cruelty  as  a  ground  for,  see  that  title. 
Damages  : — 

Abolition   of    system    advocated    {Sir   H   B. 

Beane),  875-7. 
Assessment     of     powers     re     (J.    Priestley), 

4464-9  ;  (J.  Watts),  5887. 
Right  to,  questioned  (C.  Pickstone),  2667. 
As    dealt    with     in     provincial     newspapers 

(F.  B.  Bingle),  8076-85. 
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Divorce — continued. 

Damages — continued. 

Decision  of  points  arising  in  suits  for,  powers 
of  justices  in  judging  {Sir  H.  B.  Deane), 
941. 

Deterrency  of,  questions  re  {Sir  H.  B. 
Deane),  1033-5. 

Decree  Absolute  : — 

Number  in  a  certain  year  {T.  Griffithes),  3668. 
Reform  of  procedure,  proposals  re  {T.  Curtis), 

4084. 
in  Undefended  cases  {F.  Bendy),  3050-52. 

Decree  Nisi  : — 

Intercourse   should    be    permitted    prior    to 

pronouncement     of     {H.      Reron-Allen), 

3743-51. 
Power  to  vary  settlements  after  {T.  Oriffithes), 

3603. 
Present  period  disapproved  of  {Sir  G.  Lewis), 

1764,  1755. 
Public  gazetting  of,   advocated  {Sir  J.  Mac- 

donell),  393 ;  {Sir  W.  Gobbett),  10,059. 
Register  of,  should  be  kept  for  open  inspec- 
tion (/,  Roberts),  8498,  8499. 
Rights  of  succession  and  property,  as  to,  acting 

as  a  deterrent  {Lord  Salvesen),  6422^. 
Wrongly    granted,    and     subsequent    injury 

{Lord  Salvesen),  6650-3. 
Rescinded,    number    in    a    certain   year   {T. 

Griffithes),  3668. 
Respondent  should  have  right  to  make  absolute 

{E.  Heron- Allen),  3733-42. 

Defended  : — • 

Adequacy  of  county  courts  for  {A.  Blott), 
5824,  5825. 

Admission  of  public  and  press  disapproved 
{Lord  Salvesen),  6454. 

Charges,  analysis  (0.  Priestley),  4739. 

Costs  {A.  Musgrave),  84-8  ;  {B.  Gates),  5167  ; 
{Sir  W.  Cobbett),  10,128-32;  {A.  Willey), 
10,157-64  ;  (P.  Pearce),  11,403-5. 

Difficulty  and  expense  in  connection  with 
{Sir  J.  BigJiam),  652. 

Interlocutory  matters,  proper  authority  to 
deal  with  (0.  Willcock),  4755. 

Number  of,  1907  {Sir  J.  Bigham),  668. 

Prima  facie,  security  and  costs  {W.  Simpson), 
11,355-9. 

Proportion,  statistics  {Sir  J.  Bigham,  580, 
585. 

Security  by  husband  {Sir  W.  Cobbett),  10,006. 

by  "Wives,  security  for  costs,  amount  of  {W. 
Simpson),  11,352-61. 
Definitions    of,   to   ensure   uniformity,  advocated 

{D.  F.  Steavenson),  2207,  2208. 
Desertion  as  a  ground  for,   see  that  title. 
Desu-ability  of,  in  certain  cases  {Sir  J.  Bigham), 

745,  1254^64,  1262-4;  {Sir  G.  Lewis),  1589- 

98. 
Deterrent  eifect  of  on   wife  {Sir  S.    B.  Deane), 

1017-34. 
Difficulty  in  obtaining  exact  statistics  re  {Sir  J. 

Macdonell),  390. 
Disability  of  wives  to  obtain,  cases  of  {Sir  G.  Lewis), 

1399-407. 
Disapproval  of,  on  account  of  children  ( W.  T.  Bar- 
nard), 4297-303. 
DomicU  with  regard  to,  see  Domicil  and  Domicile. 
Drink  as  an  element  in  {Lord  Salvesen),  6693-7. 
Duration  of  marriages  dissolved  (Sir  J.  Macdonell), 

351-7. 
Early  history  of  {Sir  J.  Macdonell),  565  (II.). 
Economic  position   a  check   on,    question   re   {F. 

Sanders),  9078a-80. 
Economy  in  (C  Pichsione),  2549,  2550. 
Effect  of,  on  a  civil  marriage  {D.  Fyre),  6042. 
Effect  in  claiming  of  separation  order  for  desertion, 

proposal  re  {N.  Neville),  6871-80. 
Equality  of  the  sexes  in,  see  that  title. 


Divorce — •continued. 
Evidence  : — 

By  affidavit : — ■ 

Approved  {Sir  J.  Bigham),  565;  {W.  T. 

Barnard),  4148,  4149,  4,292. 
Disapproved    {Sir    R.   E.    Deane),    952; 
{Sir  G.  Lewis),  1620-3;  {T.  Grijfithes), 
3412,  3413,  3619  :    {F.  Heron-Allen), 
3761:    {/.    Smith),    7573;    {Sir    W. 
Cobbett),  10,045. 
Amendment  proposed  {T.  Curtis),  4035  (c). 
Suppression  of   on   account  of  publicity    {E. 

Heron-Allen),  3720-4. 
Uncorroborative,      safeguards      against     {F. 
Sanders),  8936. 
Exclusion   of    public   and    press     from    hearings 

advocated  {Lord  Salvesen),  6665. 
Expense  of,  as  a  deten-ent,  2849-55. 
Extensions    of    time,    suggestion   re   {T.    Curtis), 

4035  (i). 
Extenuation,  case  of  women  pleading  for  {Sir  H.  B. 
Deane),  1066. 

Facilities,  Increase  of,  Proposed  : — 

AUeged   danger  to   morality,  disallowed   {W. 

Winterbotham),  11,651-4. 
Approved  (/.  Payne),  1114;    {Sir  G.  Lewis), 

1418;   (/.  Bose),  2079;  (C.  Tijou),   2538; 

(C.     Pichstone),      2553,      2774-91;      {T. 

Griffithes);      3617,     3618;     {B.     Moore), 

4893-4;  (D.  Fyre),  6005;  (0.  AtMnson), 

7015-7;    {L.    M.   Brown),    7434,     7438; 

{B.     C.    Brough),    7869-71;     {T.     Fry), 

7707-9 ;    (/.  Roberts),  8151-63,  8479-88  ; 

{F.  Sanders),  8899-903,  9090-5 ;  {Sir  W 

Cobbett),    10,111-5;    {G.    Solly),   10,707, 

10,708;  {W.  Winterbotham),  11,721-9. 
Assistance  by,  to  collusion  (/.  Rose),  2101-3. 
Certification,    double    system    for,   approved 

{W.  Winterbotham),  11,681-4. 
Classes   requiring    (/.   Roberts),   8558,    8559, 

8574,  8725. 
Delay,  in   order   to   effect   reconciliations   (/. 

Roberts),  8739,  8740. 
Demand  for : — 

Admitted  (0.  PicUtone),  2602  ;  {A.  Blott), 
5829-5831. 

Considered  negligable  {N.  Neville),  6897-9. 

Difficulty   of   making   deductions,  as   to 
{F.  Sanders),  8861-8. 

Disallowed  (/.  Payne),  11,135. 

Opinion  re  {N.  Neville),  6915. 
Difficulty  in  giving  equal  rights  to  rich  and 

poor  {Sir  J.  Bigham),  568. 
Disapproved  {/.  Rose),  2041-4  ;  {Sir  W.  Selfe), 

2305-7,  2425-30;  (C.  Tijou),  2531,  2532; 

{T.  Curtis),  4055, 4056  ;  (/.  Hay  Halkett), 

7269-7268;     {J.    Smith),    7586-93;     (/. 

Roberts),  8599;   {R.  Peacock),  9238;    (/. 

Payne),  11,217,  11,226,  11,227. 
Increase  in    number  of  (C.  Pichstone),  2759, 

2760,  2848-50. 
Making  a  different  law  for  the  poor  {R.  Pea- 
cock), 9327-37. 
Necessity  for   {Sir  H.   B.  Deane),  795-800  ; 

(C.  Atkinson),  7105-9 ;  {R.  Moore),  4842  ; 

(/.  Roberts),  8652-5,  8670-9. 
Opinion   re   {N.    Neville),    6902^,    6975-81; 

{T.  Fry),  7689  ;  {F.  Sanders),  8927-9. 
Probable  results  {B.  Moore),  4926,  4927  ;  (/. 

Hay    Halkett),     7315-8;    {F.     Sanders), 

9054-7,.  9062-72;    {R.   Peacock),    9260; 

(/.  Payne),  11,267-77. 
Recovery    of    costs,    suggestions    re    {B.    C. 

Brough),      7871;      (W.      Winterbotham), 

11,685-9. 
Reduction  of  costs  (/.  Roberts),  8674,  8675. 
Reform  of  procedure  advocated  {W.  Harrison), 

11,899. 
False  charges,  safeguarding  against  {F.  Sanders), 

8936. 
Fear  of  detection  shown  liy  letters  {Lord  Salvesen), 

6663,  6664. 
Fear  of  publicity  a  deterrent  to  defence  (/.  Priest- 
ley), 4502-6. 
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Divorce — cmiKnued. 

Filing  of  Petitions  : — 

Address  for  service  {A.  Musgrave),  101-5. 
Cohabitation  after,    should   be   no   bar   to   a 

decree  (E.  Kermv- Allen),  3907-17. 
without   Evidence,    alleged  {E.  Heron- Allen), 

3821. 
Interval   to   elapse    after,    and    the    hearing 

(J.  Priestley),  4483,  4484. 
in  Locality   of  applicant,  recommendation   re 

{Sir  J.  Bigham),  569-72. 
by  Post,  proposal  re  [B.  Lock),  6476-8. 
Procedure  {A.  Musgrave),  97-105. 
Proofs  to  be  filed   with,   proposal  re  {B.   C. 

Brough),  7829-34. 
Proper  place  for,  to  reduce  costs  {W.  T.  Bar- 
nard), 4138. 
Question  as  to  restrictions  re  (A.  Musgrave), 

108-15. 

BY  PoEEiG-N  Codes  : — 

Mutual  agreement  to  dissolve  marriage,  dis- 
approved (Sir  O.  Lewis),  1502-7o. 
Systems   (Sir  J.  Macdonell),  305-13 ;   {Sir  F. 
Piggott),  8310  (XII.). 

Free,  according  to  capital,  proposal  re  [C.  Atkin- 
son), 6982-5. 

High  standard  of,  involving  costliness  {T.  Griffithes), 
3622. 

High  tribunal,  importance  of  providing,  sugges- 
tions re  {J.  Rose),  2027-35. 

Importance  of  {B.  Marsham),  1854,  1855. 

GrEOTJNDS,    EXTENSION    OF,    PBOPOSED  : — 
for  Adultery,  see  that  title. 

Approved  {Sir  J.  Macdonell),  272  ;  {Sir  H.  B. 
Beane),  1149;  (D.  F.  Steavenson),  2220, 
2221 ;  {T.  Griffithes),  3531-8  ;  (T.  Curtis), 
4057  ;  {B.  Moore),  4860 ;  {W.  B.  Fairfax), 
5084-112  ;  (/.  Watts),  6624-9  ;  (J).  Eyre), 
5999-6002, 6006,  6056-60  ;  {L.  M.  Brown), 
7403-10  ;  {B.  C.  Brough),  7819-25. 

for  Confinement  in  an  asylum  during  the 
King's  pleasure  {A.  Blott),  5862. 

for  Consorting  with  prostitutes  {B.  Moore), 
4860. 

Constituting  ecclesiastical  ofEences  (JD.  Fyre). 
6094. 

for  Contemptible  treatment  of  wives  approved 
{H.  Wray),  11,061. 

for  Crime  with  long  sentence,  see  Penal  servi- 
tude. 

Dangers  of,  for  the  working  classes  (J.  Hay 
Halhett),  7181-94. 

for  Desertion,  see  under  Desertion. 

Disapproved  {C.  Pickstone),  2958  ;  {N.  Neville), 
6940;  (/.  Hay  Halkett),  7218-32;  {E. 
Sanders),  8936. 

Discretionary  powers  according  to  circum- 
stance, advocated  {Sir  J.  Bigham),  785-7  ; 
(Sir  H.  B.  Beane),  1047. 

for  Lunacy,  see  that  title. 

Modifications  proposed  {Sir  J.  Bigham), 
1245-8. 

Moral  aspect  of  (D.  Eyre),  5999-6002,  6128-30. 

Necessity  for,  question  re  (C.  Atkinson),  7083, 
7084. 

Opinion,  re  {J.  Hay  Halhett),  7323-8. 

for  Penal  servitude  see  that  title. 

Possible  effect  of  {Lord  Salvesen),  6725  6726, 
6738;  {C.Atkinson),  7903;  {J.  Hay  Hal- 
kett), 7315-8,  7323-8. 

Probable  increase  of  cases  resulting  from 
(/.  Ouise),  10,947-51. 

Public  opinion,  re  {J.  Priestley),  4665-72. 

for  Sentence  for  crime,  see  that  title. 
Grounds,   equality   of,    in  both    countries    advo- 
cated {Lord  Salvesen),  6690-2. 
Grounds,  faculative,  meaning  of  {Sir  J.  Macdonell), 

286. 
Hearing  in  camera,  extension  of  power  re,  advo- 
cated {Sir  H.  B.  Beane),  836 ;  {L.  M.  Brown), 

7401. 
High  tribunal  for,  importance  of  {T.  Curtis),  4054, 

4066. 
Husbands'  occupations  at  date  of  marriage  {Sir  J. 

Bigham),  1382. 


Divorce — continued. 

Husbands'  Suits  : — 

Action  {G.  Willock),  4769. 
Compared  with  those  by  wives  {Sir  J.  Mac- 
donell), 344,  347,  348. 
Costs  of  wife's  defence  up  to  trial  {A.  Willey), 

10,158-64. 
Provision   of   costs   in  forma  pauperis   cases 

{W.  Harrison),  11,814-7. 
Security  for   costs,  prooedui-e  {W.  Simpson), 

11,347-61. 
Undefended,  costs,  statistics  (T.  Curtis),  4084. 
Identification  of  parties  ( W.  Harrison),  11,820. 

Inaccessibility  of  : — 

Approved  (/.  Smith),  7586-93. 

Effect  of,  on  the  children  (0.  Pickstone),  2611, 

2612. 
Hardships  to  women  under  {Sir  W.  Cdbbett), 

10,022-6. 
Inducement  to  collusion  {C.  Willock),  4769. 
for  the  Poor,  (/.  Rose),  1907  ■,{W.B.  Fairfax), 

5027-31;    (C.  Pickstone),  2564-601;    {B. 

Lock),    5334,  6336;  {B.    Eyre),    6963; 

{B.  Peacock),  9399 ;  (J.  Wing),  10,449-66, 

10,519-21, 10,543-5  ;  (/.  Guise),  10,861-3; 

(W.   Simpson),    11,302-18;  (P.  Pearce), 

11,382-85;    {W.    Winterhotham),   11,595, 

11,679. 
Results    of    {W.    B.    Fairfax),    6107-9;    {A. 

Willey),  10,201-8. 
Suggestions  re  {Sir  J.  Bigham,),  568. 

In  Foema  Pauperis  : — 

Abolition  of   present  system    advocated  {W. 

Harrison),  11,812. 
Advantages     of,    considered     negligible     {T. 

Griffithes),  3409-11 ;  {A.  Willey),  10,173-6. 
Assistance   of   wives   of    criminals,   statistics 

{B.  Gates),  6317. 
Agent's  charges  (C.  Pickstone),  2689,  2590. 
Analysis  of  costs  {C.  Pickstone),  2966 ;    {W. 

Simpson),  11,303-10. 
Attitude    of   the   poor   towards    {A.    Willey), 

10,404. 
Basis   of   qualifications    {A.  Musgrave),  76-8, 

122,123.   - 
Certificates    for,    not    bearing    investigation 

{W.  Winterhotham),  11,634-9. 
Conducting  cases  of,  proposals  re  {A.  Blott), 

6863-6. 
Costs  of  (A.  Musgrave).  65-70 ;  {C.  Pickstone), 

2686-7,  2695,  2871 ;  (P.  Baker),  10,728-31. 
Counsel's  duties  re  {C.  Willock),  4749-61. 
Counsel's  monetary  interest  in  {W.  Harrison), 

11,918-25. 
Enlargement  and   remodelling   of,  advocated 

{W.     Harrison),     11,900-2;      {B.    Loch), 

5573b  ;  {Sir  W.  Cobbett),  10,121-3. 
Fees,    abolition   advocated   (W.    T.  Barnard), 

4152;  {W.  Harrison),  11,812. 
Guarding  against  frivolous  applications,  ne- 
cessity for  {W.  Harrison),  11,922,  11,923, 

11,956-67. 
Inaccessibility  of  {A.  Willey),  10,401. 
Inadequacy   of   {W.   B.   Fairfax),   5032;     (/. 

Watts),   5581;    (/.    Wing),    10,463;    {W. 

Winterhotham),  11,684-646. 
Number  of  suits  in.  certain  years  {W.  B.  Fair- 
fax), 5029  ;  {B.  Gates),  6174-7. 
Effect  of  order  {A.  Musgrave),  215-8. 
Petitions  filed,  number  of,  statistics  {A.  Mus- 
grave), 218 
Present  disabilities  under  {W.  Winterhotham) 

11,639^1 ;  (0.  Longmore),  12,190-2. 
Probable  cost  of,  iu  county  courts,  proposal 

re  {C.  Pickstone),  2700;  {A.  Blott),  5808. 
Procedure,     inapplicability     of     (D.     Eyre), 

5954-8. 
Provision  of  costs,  possibility  of  {C.  Pickstone). 

2700-8;  {W.  Harrison),  11,814-7. 
Raising  of  limit,  advocated  {Sir  H.  B.  Beane), 

818,  931-3. 
Recovery  of  costs  {A.  Musgrave),  171-3. 
Reforms    of,    proposed    {A.    Willey),   10,354, 

10,355. 
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Divorce — continued. 

In  Forma  PAtrPEBis — continued. 

Remission   of   certain  fees,  proposed  (W.   T. 

Barnard),  4306. 
Rules  for  suing  {A.  Musgrave),  218. 
Saving  of  expense  by  {T.  Griffiihes),  3494-6 ; 

{W.  Winterhotham),  11,774-81. 
Solicitors'  costs,  proposal  re  {A.  Blott),  5859- 

62. 
Suing  in  person,  reduction  of  charges,  184-5, 

185,213;  {A.Musgram),'ili. 
Taxation  of  expenses,  statistics   124-32 ;    {A. 

Musgrave),  218. 
Instructions  for  plea,  yariations  in  {A.  Musgrave), 
90. 

Inteelocutobt  Peocebdings  : — 

Filing    of   petitions    locally,  proposal   re    {P. 

Pearce),  11,420,  11,421. 
Finding    of    issues    of    fact    by   local  courts 

(C.  Athinson),  6998,  6994. 
Proper  authority  to  deal  with  (Sir  W.  Selfe), 

2328,  2329;  (J".  Wing),  10,589-96. 
Reduction,  advocated  {A.  Willey),  10,281-6; 

(C.  Long-more),  12,082-6. 
Intermediary  tribunal  of,  suggested  {Sir  W.  Selfe), 

2848-8. 
International  law  of,  necessity   for   (Sir  J.  Mac- 
donell,)  291-5  ;  (Lord  Salvesen),  6751-7 ;  (Sir 
F.  Piggott),  8292. 
Irish   case   carried  through   in    England   (Sir  G. 
Lewis),  1683-7. 

JtJDGES  : — 

on  Circuit,  proposals  re  (J.  Rose),  2029. 
Considerations   of,   in   giving   judgment    (Ci 

Priestley),  4684-6. 
Essential    qualifications    of    (Sir    W.    Selfe), 

2319. 
Importance  of   witnesses  beiug  seen  by  (Sir 

G.  Lewis),  1759. 
Inclination  of,  to  give  divorce  without  much 

proof  of  cruelty  (W.  T.  Barnard),  4210- 

13. 
Intermediate    (proposed),    duties   of  (Sir    W. 

Selfe),  2444,  2445. 
Intervening  by,  of   the  parties  (C.   Willock), 

Powers  proposed : — 

Conversion  of  separations  into  divorce, 
for  (R.  Gates),  5320^. 

Discretionary,  widening  of  recommenda- 
tions (C.  Willock),  4767  ;  (B.  Moore), 
4905-7;  (W.  Winterhotham),  11, 6i9. 

Extension  of  grounds  for  divorce  (Sir 
J.  Bigham),  785-7. 

in  Granting  decrees  (R.  Gates),  5194. 

Loi^-sentence  oases  (Sir  S.  B.  Deane), 
989. 

Maintenance  orders  (C  Pichstonn),  2668- 
71. 

Notification  of  woman  charged,  advocated 
(W.  T.  Barnard),  4270. 

Ordering  the  co-respondent  to  pay  extra 
costs  (/.  Priestley),  4468,  4469. 

Order  wife  to  court,  advocated  (A.  Willey), 
10,291-3. 

as  to  Publication  of  reports,  (T.  Curtis), 
3999-4008;  (Lord  Salvesen),  6671, 
6672;  (B.  G.  Brough),  7888,  7847; 
(J^.  B.  Dingle),  8017;  (/.  Wing), 
10,485-90  ;  (P.  Pearce),  11,482^. 

Right  of  removal  at  discretion  of,  recom- 
mendation re  (G.  Solly),  10,639-41. 

Settlement  upon  children,  power  should 
be  given  for  (W.  T.  Barnard), 
4177-82. 

Settlements  on  wives,  as  to  (T.  Griffithes), 
8603. 
Selection  of,  considered  desirable  (Sir  H.  B. 

Deane),   1189-1205;    (W.    T.    Barnard), 

4088. 
Widening     of     powers     for,     advocated    (/. 

Priestley),  4574-8. 


Divorce — continued. 

Jurisdiction  : — 

Basis   of,    on  domicil  (Sir   F.  Piggott),  8310 

(XIL). 
Canon  of  international  jurisdiction  re,  neces- 
sity for  (Sir  F.  Piggott),  8310  (XIII.). 
Extension  of,  proposed : — 

to  County  coui-ts,    see  Divorce  Jurisdic- 
tion, extension   to,   proposed,   under 
County  Courts. 
Danger    in    granting  powers     to   incom- 
petent judges  (B.  Marsham),  1779. 
Disapproved,  reasons  (Sir  W.  Selfe),  2305- 

7,  2319. 
Discretionai-y    powers    as     to     facts    (/. 

Roberts),  8680-2. 
to    Local    courts,     proposed,    see     Local 
Courts,    Divorce    Jurisdiction,    Pro- 
posed extension  to. 
Limitations  advocated  (/.  Payne),  11,147. 
Moral  advantages  of  (C.  Pickstone),  2849. 
to   Petty   sessional    courts,   see    Divorce 
Jurisdiction,  extension   to  proposed, 
under  Petty  Sessional  Courts. 
Probable  lack  of  uniformity  in  judgment 

(C.  Atkinson),  7070-1. 
Special  committee  for,  proposal  re  (F.  B. 

Dingle),  7952,  7960,  8067-73. 
Suggestions  in  case  of  (/.  Hay  Salkett), 
7285,  7286. 
History    of,    as   to   domicil  (Sir  F.  Piggott), 

8310  (XIII.). 
How  exercised  (Sir  J.  Macdonell),  304. 
Importance  of  (N.  Neville),  6912-4. 
Limitations  according  to  income  (F.  Sanders), 

8908-10. 
Relation  of,  to  capacity  to  contract  marriage, 
importance    of    (Sir    F.    Piggott),    8310 
(XII.). 

Laws  : — 

Analysis  (H.  G.  Barnes),  45. 

Benefit  by,  to  the  innocent  party  (Sir  H.  B. 
Deane),  1226-8. 

with  Regard   to   the    community    (Lord  Sal- 
vesen), 6436. 

Systems  regvdating  (Sir  J.  Macdonell),  225. 

Unequalness  of  (C.  Pickstone),  2611,  2612. 

See  also  under  names  of  countries. 
Legal    representatives   for  proceedings,  necessity 

for  (/.  Roberts),  8538-49. 

Local  Administration  : — 

Advantages  of  (B.  Lock),  5479-87. 
Advocated  (L.  M.  Brown),  7425,  7426. 
Considered    a    necessity    (D.   F.    Sieavenson), 

2244-7;    (B.   Lock),   5410;    (N.    Neville), 

6905  ;   (W.  Harrison),  11,910. 
Professional    assistance,     sug.;estions    re    (J. 

Roberts),       8638-47;       (W.       Harrison). 

11,912-25. 
Proposals  re  (C.  Pickstone),  2568-70. 
Restrictions  as  to  number  considered  advisable 

(Sir  H.  B.  Deane),  1189-205. 
Technical    difficulties     in    giving     judgment 

(G.  Atkinson),  7057-60. 
Up  to  time  of  trial,  advocated  (W.  Harrison), 

11,917. 
Locality  as  affecting  (Sir  J.  Macdonell),  443. 
of  Man-iages  without  children,  propoi-tion  (Sir  J. 
Macdonell),  349,  350. 

A  Mbnsa  BT  THORO  : — 

Powers  of  ecclesiastical  courts  re  (D.  Eyre), 
6112,  6113  ;  (T.  Griffithes),  3568. 

See  also  Judicial  Separation. 
Men's    disregard   of,   reasons  (Sir  H.  B.  Deane), 

1085. 
Moral  question  of  (Sir  H,  B.  Deane),  795,  1148- 

56  ;  (G.  Pickstone),  2965,  2966. 

BT  MuTUAi  Agreement  : — 

Approved    (Sir     J.     Macdonell),    398.     395 

(J.  Rose),  2170-5  ;  (A.  Blott),  5868-74. 
Disapproved  (Sir  H.  B.  Deane),  870,  1004-11 

(Sir  G.  Leipis),  1528-87  ;  (J.  Watts),  5596 

5597;  (D.  Eyre),  5996;  (Lord  Salvesen) 

6737. 
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rotal  commission  on  divorce  and  matrimonial  causes  : 


Divorce — eontinued. 

DY  Mutual  Agreement — continued. 
Questions  re  (Sir  J.  Bigham),  708. 
RemoTal   of   collusion   hj   (W.   T.  Barnard), 

4252-6. 
Safeguards  suggested  (Sir  J.  Macdonell),  408. 

National  law  should  govern  all  questions  re  (Sir 
F.  Piggott),  8294,  8310, 1. 

Notification  to  women  charged  in  cases  of,  advo- 
cated (Sir  G.  Lewis),  1485-94 ;  (W.  T.  Barnard), 
4173-6,4270,4287;  (W.  Winterbotham),  11,582, 
11,583  ;  (W.  Harrison),  11,835  ;  (C.  Longmore), 
12,081. 

Not  in  order,  frequency  of  cases  (C.  Willock),  4787, 
4788. 

Objections  to,  specified  (Sir  H.  B.  Deane),  1189 ; 
(K  Sanders),  8894,  8895. 

FOR  Offence  of  both  Parties  : — 

Advocated,  with  penalties  (Sir  H.  B.  Deane), 

1063-8  ;  (Sir  G.  Lewis),  1526-37. 
Disapproved     (T.     Griffithes),    3478-80;    (J. 

Priestley),  4723-7. 

Open  Courts  : — 

"Value  of,  as  a  deterrent  (D.  F.   Steavenson), 
2287. 

Yindioation  of  character,  for,  approved  (B.  C. 
Brough),  7840-2. 
Optional,  for    wives,   advocated  •  (Lord   Salvesen), 

6673,  6674. 
Parties  going  to    different  districts,    difficulty  re 

(W.  Harrison),  11,884-6. 
Percentage  of,  to   marriages,  question  re   (Sir  J. 

Macdonell),  546-8. 
Period  of  separation  to  be  reckoned  in   (R.  Mar- 
sham),  1796,    1797;    (C.   Pichstone),  2912-5; 

(T.  Griffithes),  3475;  (B.  Gates),  5273,  5276; 

(A.  Blott),  5833,  5834. 
Persons  married  after  divorce,  applying  again  for 

(W.  T.  Barnard),  4158. 

Petitioners  : — 

Commencement  of  proceedings  by,  proposals 

re    (B.    Lock),    5554-7 ;    (C.  Longmore), 

12,082^. 
Dislike    of,    to    publicity    of    the    press    (T. 

Griffithes),  3439. 
Evidence    of,    should    be    filed    with   proofs 

(B.  C.  Brough),  7829-34. 
Identification    of,   proposal   re    (J.  Priestley), 

4466. 
Institution  of   proceedings,  powers   proposed 

re  (J.  Roberts),  8489. 
with  Limited  incom.es,  extended  jurisdiction 

for,  advocated  (A.  Blott),  5788. 
Misconduct  of  a  bar  to  a  decree  : — 

Approved  (B.  Gates),  5195. 

Disapproved  (W.  T.  Barnard),  4204-9. 
Prohibition     of     marriage    of    petitioner    in 

certain  cases,  approved  (Sir  J.  Bigham), 

642-5. 
Provision  of  money  to,  regarded  as  collusion 

(Sir  J.  Bigham),  1376-9. 
Questioning  of,  as  to  personal  conduct,  pro- 
posal re,    disapproved   (Sir   J.    Bigham), 

1355-60  ;  (T.  Griffithes),  3663-72. 

Petitions  : — 

Amendments  of,  disapproved  (E.  Heron- Allen), 

3752-8. 
Applications   for    substituted   service   of,   by 

registrars,  advocated  (T.  Curtis),  4035  (g). 
Country    cases,     might    be    served    by   post 

(T.  Curtis),  3966,  3967. 
Piling  of,  see  Piling  of  petitions  under  Divorce, 
for  Maintenance,  &c  ,  amendment   suggested 

(T.  Curtis),  4335  (h). 
Number    of,    in    certain    years     (JR.    Gates), 

5174-7. 
Presentation  of,  without   issuing   of  citation, 

considered  sufficient  (T.  Curtis),  3966. 
Support    of,    by     affidavit,     not     considered 

necessary  (T.  Curtis),  4022,  4035  (a). 
Verification  by  cUents  and  solicitors,  advocated 

(E.  Her o)i- Allen),  3929-49. 
Points  for  granting  of,  on  equal  terms  to  husband 
and  wife  {Sir  G.  Lewis),  1389-406. 


Divorce — continued. 

of  Poorer  Classes,  local  conduct  of  cases,  up  to 
decree  nisi,  advocated  (Sir  H.  B.  Deane),  809- 
24,  820-5 
Poor's  roll  system,  applicability  of,  to  England, 

question  re  (Lord  Salvesen),  6521,  6522. 
Position  of  women  as  affecting  numbers  of  cases 

(Sir  J.  Macdonell),  444-7. 
Post-Reformation  (Sir  J.  Macdonell),  565,  VI. 
Potential   cases  of,   applying   for  separation    (H. 
Goiigh),  3179,  3317-22;  (T.  Grifthes),  3477; 
(T.  Curtis),  3988-98. 
Preferableness  of,  to   separation  (/.   Bose),   1915 
1924,  1925 ;  2065-74 ;  (D.  Steavenson),  2222  ; 
(C.Pichstone),   2905-15;    (B.    Moore),   4857; 
(W.  Dingle),  8006 ;  (Sir  W.  Cobbett),  10,106-10. 
Present  lack   of  Tiniformity  in  judgment  on,  con- 
sidered inevitable    (Sir  J.  Bigham),   1343-7 ; 
(B.  Marsham),  1804. 
on  Presumption  of  death,  opinions  re  (J.  Watts), 

5671,  5672;  (J.  Wing),  10,553-8. 
Private  hearing  of,  advocated  (B.  Marsham),  1799, 
Procedure,  simplification  of,  advocated  (/.  Roberts), 

8586,  8587  ;  (W.  Harrison),  11,812. 
Proceedings  for,  question  as  to  proper  authority 

for  service  of  (Sir  H.  B.  Deane),  1185-8. 
Professional   services    a    necessity  in    (B.   Loch), 
5478 ;    (C.  AtUnson),  7076-8 ;  (T.  Fry),  7632- 
41. 
Proposed  transference  of  jurisdiction  re,  to  coimty 

coui-ts,  see  under  County  Courts. 
Prospect  of,  an  incentive  to  misconduct  of  women 

(Sir  H  B.  Deane),  1022-32. 
Public  and  press,  exclusion  of,  advocated  (B.  Mar- 
sham),  1843-8;      (Lord   Salvesen),    6537-44; 
(E.  Sanders),  9052. 
Publication  of  reports  of,  see  that  title. 
at  Public  expense,  proposal  re  (J.  Payne),  11,141-4. 
Question  as  to  relief  for  persons  objecting  to  (Sir 

H.  B.  Deane),  1122-31. 
Reconciliations,  see  Conciliations  under  Divorce. 
Recrimination,  law  of,  see  that  title. 
Reform  of,  involving  material  expense  (R.  Moore), 

4824. 
Relation  between  number  of,  and  variety  of  legal 

grounds  (Sir  J.  Macdonell),  389. 
Relief  to  the  innocent  party  (Sir  H.  B.  Deane), 

869-71,  1154-6 ;  (Sir  G.  Lewis),  1529,  1530. 
Religious   aspect   of    (Sir    J.    Bigham),    1260-2; 

(/.  Priestley),  4673  ;  (J.  Roberts),  8603-7. 
Remarriage  of  divorced  persons,  percentage  (W.  B. 

Fairfax),  5047-52,  5097. 
Representation  of  parties,  importance  of  (/.  Hay 
Halhett),  7332,  7333  ;  (L.  M.  Brown),  7452-5. 
Respondents  : — 

Citations     issued    separately    to,    considered 

supei-fluous  (T.  Curtis),  4035  (h). 
Fear  of  publicity,  case  of  (/.  Priestley),  4502- 

6. 
Identification  of  (W.  Harrison),  11,820,11,821. 
Machinery  to  assist,  proposals  re  (B.  Loch), 

5556. 
Power  to  bring  to  court,  recommendation  re 

(A.  Willey),  10,291-4. 
Power   to   order    settlements    by,   advocated 
(W.  Harrison),  11,836. 
in  Separation  cases,  rights  of,  to  apply  for  divorce 
(Sir  G.  Lewis),  1495-8  ;  (T.  Griffithes),  3673-83 ; 
(W.  T.  Barnard),  4422. 
Restrictions  as  to  period  of  married  life  (Sir  J. 

Macdonell),  393. 
Right  of  appeal  from,  proposal  re  (D.  Steavenson), 

2209 ;  (G.  Solly),  10,642. 
Right  of  audience,  approved  (F.  Dendy),  3002-9. 
Right  of,  considered  as  a  misfortune  (Sir  H.  B. 

Deane),  1010-6. 
Rights    of    women    to   sue   for,   for   misconduct, 
proposals   re,  approved  (0.  Pichstone),  2886- 
93. 
Right    of    removal   from,    advocated   (C.   Tijou), 

2453-5. 
Right   without   obligation  in  certain  cases,  advo- 
cated (/.  Priestley),  4634-7 ;  (B.  Gates),  5317. 
Roman  law,  laxity  of  (Sir  J.  Macdonell),  565, 1. 
Searches,  proposal  re  (T.  Curtis),  4035  (d). 
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Divorce — continued. 

AND  Separation: — 

Comparative    importance   of    (W.    Harrison), 

11,973-90. 
Proposals  {Sir  J.  Macdonell),  392. 
Separations  taken  on  account  of  expense  of    (D. 
Eyre),  5987-92. 

Settlements  : — 

on  the  Children,  cui-ious  point  with  regard  to 
(T.  Griffithes),  3607. 

Judgment  in  case  of  (T.  Oriffithes),  3481, 
3602-9. 

Permission  of,  advocated  {T.  Griffithes),  3481. 
Shorthand  notes,  value  of  [T.  Griffithes),  3421-3. 
Special    tribunal    for,    opinions    re    (A.    Willey), 

10,361-70;    (/.    Whig),    10,582,   10,597-601; 

(W.  Harrison),  11,898. 
Standard    of    (T.     Griffithes),    3427;    (J.    Watts), 

6694. 
State  considerations,  of  {W.  Harrison),  11,809. 
Statistics,  see  under  Statistics. 

StTMMONSES  : — 

Affidavits   for    attendance    on,    amendments 

proposed  (T.  Curtis),  4035  (/). 
Proper  courts  in  which  to  lodge  (P.  Pearce), 
11,418. 
Superiority  of   Scottish   law   over  English    (Lord 
Salvesen).  6321-3. 

Trials  : — 

In  Camer'i,  approved  (/.    Priestley),  4510-3, 

4664. 
at  County  Courts,  see  under  County  Courts. 
by  Judge  or  jury,  question  as  to  advisability 

{Sir  H.  B.  Deane),  1054. 

by  Jury : — 

Approved  {Sir  H.  B.  Deane),  816-8,  824  ; 

{Sir    G.    Lewis),     1613-5;     {L.     M. 

Brown),  7456-9. 

Disapproved,   reasons    {Sir  J.   Bigham), 

1276-9. 

Local,  near  home  of  applicants,  advantages  of 

{C.  Tijou),  2550. 
Notice  of  all  facts  to  be  rehed  on  at,  proposal 

re  {C.  Longmore),  12,085,  12,086. 
Proper  courts  for  {N.  Neville),  6835-40. 

CrNDEFENDBD  : — 

Assessment  of  damages,  procedure  (J.  Watts), 
5687. 

Citations,  abolition  of,  advocated  {W.  T.  Bar- 
nard), 4161. 

Collusion,  more  frequent  in  {Sir  J.  Bigham), 
591,  658,  659,  1338-42. 

Complexity  of,  on  various  points  (C  Willock), 
4744. 

Costs  : — 

Averages   {B.  Gates),  5166 ;  {Sir  W.  Cob- 

hett),  10,002,  10,095-7;   {A.    Willey), 

10,153-65, 10,305-7. 
Country  cases    (T.  Curtis),   4028-34;  (/. 

Priestley),  4711-4. 
Hitrh   rate  of,  causes    {Sir    W.    Cobhett), 

°  10,001-4. 
Husbands'  suits  (7.  Curtis),  4084;  {W.  T. 

Barnard,  4150,  4151. 
List   of    charges,    specimen   analysis    (J. 

Priestley),  4739. 
Minimum  {A.   Musgrave),  59  ;  {A.  Blott), 

5800-7  ;  (P.  Baker),  10,728. 
Out-of-pocket    expenses    (0.    Pickstone), 

2558-84. 
in  Ratio  to  income,  advocated  ( W.  T.  Bar- 
nard), 4214-7. 
Scale  of  charges  to  cover  (C.  Pickstone), 

2731. 
Solicitors'  charges,  country  {T.  Griffithes), 

3407. 
Variations  in  {A.  Musgra/ve),  60-4,  79-83, 

159-70.  _ 

of  "Wives'  suits,  reduction  advocated  (Tv.  T. 

Barnard),  4161. 
Court  fees,  average  amount  of  {A.  Musgrave), 
154-6 ;    {Sir    H.   B.   Deane),    805  ;     {T. 
Griffithes),  3401,  3407. 
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Undefended — continued. 

Dangers  of  connivance  in  {A.  Blott),  5889-96. 

Decisions    re,    proposals    for     (C.    Atkinson), 
6995-8. 

Emplojrment  of  counsel  in,  advocated  {C.  Pick- 
stone), 2765  ;  (/.  Watts),  5695-9. 

Evidence   taken  by  affidavit  in  cases  of    {Sir 
J.  Bigham),  651,  656-9. 

Facts  overlooked  in  {T.  Griffithes),  3656. 

Fear  of  publicity  contributing  to  (.B.  Heron- 
Allen),  3720-4. 

Frequency  of  (J.  Watts),  5587. 

Husband's   suit,   reform   of    procedure,    sug- 
gestion re  {T.  Curtis),  4084. 

High  tribunal  for,  importance  of  (C  Willock), 
4781-7. 

Number  of  cases  {Sir  J.  Bigham),  668  ;    {T. 
Griffithes),  3662. 

Petitioners,  appearance   of,  in  court   {Sir   J. 
Bigham),  656,  657. 

Procedure  of  {T.  Griffithes),  3662-72. 

Proportion    of,    statistics     (Sir    J.   Bigham), 
577-9,  585. 

Publication  of  repoi-ts  of,  opinions  re  {W.  T. 
Barnard),  4317-8  ;  {Lord  Salvesen),  6455. 

Remission  of,  to  local  court,  recommendation 
re  {Sir  J  Bigham),  653. 

Time  taken  by  (C.  Pickstone),  2554,  2555. 

Vigilance  exercised  over  evidence  taken  {Sir 
J.  Bigham),  750-3. 

Witnesses  ia  (13.  Lock),  5560-2. 
Unfounded    causes  of,  without   adulteiy  {Sir    G. 

Lewis),  1505-7a. 
Uniformity  of  procedure,  importance  of  {Sir  H.  B. 
Deane),  956-64;  {T.  Curtis),  3981. 

A  Vinculo  -. — 

Adultery  simplioiter  considered  a  ground  for 

{D.  Eyre),  5994. 
for  Desertion,  advocated  (J.  Priestley),  4525. 
Extension  ,of,   recommendation  re  {D.  Eyre), 

5993-6002. 
Foi*mer  powers  re  {D.  Eyre),  6053-5. 
Granting  of,  for  a  period  {Sir  J.  Macdonell), 

531-5. 
Restriction  of,  to  specific  causes,  proposal  re 

{  D.  Eyre),  599.  _      ■ 

Wife's    misconduct,     settlement     upon     children 

ordered  in  cases  of  {W.  T.  Barnard),  4178. 
Wife's  suits  : — 

Exceptional  cases  permitted  for   {Sir  H.  B. 

Deane),  1045-53. 
Grounds  for,  under  the  Matrimonial  Causes 

Act,  1884  {Sir  J.  Macdonell),  565,  XI. 
Husband's     conduct     conduciug     to     wife's 

adultery,  after  the  order  is  made  {Sir  G. 

Lewis),  1571-83. 

Witnesses  : — 

Costs  of  {T.  Curtisj_,  4084. 

Difficulty  in  attending  trials  (/.  Rose),  2091-3  ; 

{W.  Winterbotham),  11,679,  11,680. 
Reform   of    procedure,    costs,  suggested   (T. 
Curtis),  4084. 
Women's  disadvantage  in  obtaining  {Sir  G.  Lewis), 

1707-10. 
of  the  Working  classes,  three  elements  in  {Lord 

Salvesen),  6697. 
See  also   under   names  of   foreign   countries  a^id 
place-names. 
Divorce  Acts,  see  under  Acts  of  Parliament. 

Divorce  Commissions : — 

1651  :— 

Grounds  recommended  by,  approved  (D.  Eyre), 

5994. 
Referred  to  {Sir  J.  Macdonell),  565,  VII. 

1851  :— 

First  Report,  quoted  {Sir  J.  Macdonell),  263, 

565,  VII. 
Referred  to  {W.  Harrison),  11,895. 
1853 :— 

Referred  to  {H.  G.  Barnes),  36. 
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Divorce  Law  Reform  Union,  Evidence  on  behalf  of,  see 
Fairfax,  Mr.  William  G.  R.,  President;  and 
Gates,  Mr.  Richard  Thomas,  Secretary. 

Dock  labom-ers,  low  standard  of  morality  of  (C.  Tijou), 
2521-6. 

Doctors  as  witnesses,  in  certain  divorce  cases  (0. 
Pickstone),  2624. 

Dodd  V.  Dodd,  separation  case,  referred  to  {Sir  H.  B. 
Beane),  885  ;  (/.  Rose),  1932  ;  {T.  Gnffithes),  3533 ; 
{B.  Gates).  5243;  (/.  Watts),  5611;  (J.  Roberts), 
8177,  8244,  8245,  8336,  8338;  (W.  Barradale), 
8789  ;  (B.  Peacock),  9172  ;  ((?.  Solhj),  10,663  ;  (W. 
Simpson),  11,325  ;  {W.  Harrison),  11,830-2. 

Domicil : — 

Allegiance  not  to  be  overridden  by  {Sir  F.  Piggott), 

8310  (Xni). 
or  Choice  : — 

Confusion   of,    with    naturalisation    {Sir    F. 

Piggott),  8310  (vi). 
Objections  to   law   re  {Sir  F.  Piggott),  8310 
(XIL). 
Courts  of  exclusive  jurisdiction  claimed  for  {Sir  F. 

Piggott),  8310  (XII.). 
Divorce  law  re  {Lord  Salvesen),    6690-2 ;  {Sir  F. 

Piggott),  8310  (viii). 
and   Domicile,    confusion   existing   as  to    {Sir  F. 

Piggott),  8310  (vii). 
Law  re  : — 

Abolition  of,  advocated  {Sir  F.  Piggott),  8310 

(I.),  (II.),  (YIIL),  (IX.)  {a). 
English,  compared  with  the  French  {Sir   F. 

Piggott),  8310  (iv). 
"  Status  "  and  "  capacity,"  confusion  existing 
re  {Sir  F.  Piggott),  8310  (ix)  (e). 
OP  Obigin  : — 

Confusion  of,  with  nationality  {Sir  F.  Piggott), 

8310  (VI.). 
Criticism  of  law  re  {Sir  F.  Piggott),  8310  (xii). 
Point  connected  with  {Sir  F.  Piggott),  8270-77. 
Questions  re  {Lord  Salvesen),  6508,  6509, 
Remedy  suggested  {SirF.  Piggott),  8286,  8289. 
Rule  as  to  {Sir  G.  Lewis),  1636. 
Test  of  {Sir  J.  Macdonell),  313. 

Domicile : — 

and   Domicil,    confusion   existing   as   to    {Sir    F. 

Piggott),  8310  (TIL). 
Importance     of,    in     divorce   cases    (0.     Willock), 

4744-7. 
Raisiug  of  questions  of  {T.  Curtis),  3982,  3983. 

Dorset,  Separation  Orders  : — 

Percentage  {Sir  J.  Macdonell),  411. 
Proportion    of,    compared    with    other     counties 
(C.  Pickstone),  2857. 

Dorset  Sessions  Bar,  evidence  re,  see  Lock,  Mr.  Ben- 
jamin Fossett,  senior  member. 

Dover  District  Registry,  referred  to  {W.  Harrison), 
11,880. 

Drapers'  Association,  see  East  London  Credit  Drapers' 
Association. 

Drink : — 

A  cause  of  insanity  {Lord  Salvesen),  6622. 
Domestic  trouble  caused  by  (/.  Rose),  1954;    (/. 

Roberts),  8407,  8693,  8694. 
as  a  Factor  in  divorce  {Sir  H.  B.  Deane),  1159-61. 
Lesseniug  of,  in  recent  time  (/.  Rose),  1954. 

Drunkenness ; — 

with  Adultery,  divorce  for,  disapproved  (/.  Watts), 

5735-42. 
Constant,  should  be  included  with  cruelty  {W.  T. 

Barnard),  4170,  4171. 
Decrease  in  (/.  Rose),  2017-9. 
as  an  Element    of  cruelty  {W.  T.  Barnard),  4401 

(/.  Smith),  7530. 
as  a  Ground  for  separation  {Sir  J.  Bigham),  741-4, 
Inaccessibility  of  divorce  a  cause  of  {A.  Willey) 

10.201-3. 
Occasional,  separation  for,  disapproved  {0.  Pick 

stone),  2638-41. 
Relation  of,  to  sexual  immorality  {Lord  Salvesen), 

6693-7. 
Separation    caused    by    (0.     Tijou),   2497,    2498; 

{N.  Neville),  6942,  6943 ;  {R.  Peacock),  9250. 
See  also  Habitual  Drunkenness. 


Dumbarton  (Scotland),  separation  and  aliment,  statistics 
(.7.  B.  Lorimer),  6822,  V. ;  {Lord  Salvesen),  6783. 

Dumfries  (Scotland),  Police  Court,  separation  and 
aliment,  statistics  {Lord  Salvesen),  6783. 

Dundee  (Scotland),  separation  and  aliment,  statistics, 
(/.  B.  Lorimer),  6822,  V.  ;  {Lord  Salvesen),  6783. 

Dunfermline  (Scotland,  separation  and  aliment,  statis- 
tics (/.  B.  Lorimer),  6822,  V.;  {Lord  Salvesen), 
6783. 

Durant  v.  Durant,  case  of,  referred  to  {Sir  J.  Mac- 
donell), 565,  XL 

Dursley  and  Whitminster,  separation  cases,  estimated 
number  of  (/.  Roberts),  8711. 

Dykes,  Mr.  Oswald,  article  by,  on  the  importance  of 
questions  affecting  status,  referred  to  {Sir  W. 
Selfe),  2323  (footnote). 

Early  Christian  Church,  lunacy  regarded  by,  as  a 
ground  for  divorce  {Lord  Salvesen),  6411-6. 

Early  Christian  times,  divorce  and  remarriage  in  {Sir 
J.  Macdonell),  565,  II. 

Eastern  Church,  struggle  between  State  and,  as  regards 
divorce  {Sir  J.  Macdonell),  665,  III. 

East  Stohehouse,  district  registry,  referred  to  ( W.  Har- 
rison), 11,880. 

Eaton  V.  Best,  case  of  habitual  drunkenness,  referred 
to  (D.  Eyre),  5965. 

Ecclesiastical  Courts : — 

Administration  of  law  by,  after  the  Reformation 

(D.  Eyre),  6112. 
Canon  law,  see  under  Macdonell,  Sir  John. 
Divorce  a  mensd  et  thoro  adraittedhj  {T.  Griffithes), 

3568. 
Domicil  principle  unrecognised  by  {Sir  F.  Piggott), 

8310  (XIIL). 
Equality  of  treatment  of  sexes  by,  for  separation 

(/.  Watts),  5742. 
Extent  of,  prior  to  the  Divorce  Act  ( W.  Harrison), 

11,799. 
Grounds  for  separation  under  {Sir  J.  Macdonell), 

665,  XL 
Moral  right  of  possible  adoption  by,  of  principles 

of   the    Reformatio   Legum,    question  re   (D. 

Eyre),  6118-24. 
Precedent  of,  followed  in  divorce  court  {B.  Lock), 

5534. 
Punishments  formerly  inflicted  by,  for  breaking  of 

marriage  contract  {Sir  J.  Bigham),  1252, 1253. 
Referred  to  (/.  Priestley),  4568. 
Trials  of  {Sir  J.  Bigham),  1349,  1350. 

Edinburgh : — 

CouET  OP  Session  : — 

The  Bar  at  {Lord  Salvesen),  6648. 
Divorce  in  : — 

Advantages  of,  trial  in  {Lord  Salvesen), 
6162. 

for  Desertion  {Lord  Salvesen),  6209-13. 

Procedure    {Lord  Salvesen),    6140,  6644, 
6645. 
Judge,  power  of,  to  report  proceedings  having 

cause  for  intervention    {Lord    Salvesen), 

6153. 
Poor's   roll   cases,    expenses    of,    kept    down 

{J.B.  Lorimer),  6822,  IV.  {a). 
Practical   removal   from,    of   jurisdiction  for 

separation  (/.  B.  Lorimer),  6822,  III. 
Separations  and  aliment,  number  per  annum, 

prior  to  recent  legislation  {Lord  Salvesen), 

6577. 

DrvoBCE  : 

Evidence   frequently  got   in  or    near   (/.  B. 
Lorimer),  6805-8. 

In  forma  pauperis  cases,  investigations  (Lord 
Salvesen),  6232. 

Necessity  for   vigilance   during    trials    {Lord 
Salvesen),  6157. 

Procedm-e  {Lord  Salvesen),  6160-9. 
Easy  access  to  {Lm-d  Salvesen),  6150. 
Faculty  of  Advocates,  selection  by,  of   reporters 

(Lm-d  Salvesen),  6232-49. 
Lords  Ordinary,  position  of,  after  pronouncement 

of  decree  {Lord  Salvesen),  6156. 
Lord   President  of   the    Court,    approval    of,    of 

evidence  of  witnesses  {Lord  Salvesen),  CTS2. 


INDEX. 
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E  dintur  gh — conUmied . 

Poor's  Agent  in,  right  to  practice  in  tlie  Supreme 

Court  {Lord  Salvesen),  6254-6. 
Sheriff   substitutes,    number   of   (Lord  Salvesen), 

6643. 
Solicitors,    appointment   of,  to    act    as    reporters 

(Lord  Salvesen),  6232-6. 
Edmonton,   see   Gough,   Mr.    Herbert,    clerk    to   the 
justices  at. 

Edwabd  VI. : — 

Commission  appointed  during  reign  of,  grounds 

recommended  by,  for  dissolution  of  marriage, 

approved  (D.  Eyre),  5994, 
and    the   Reformatio   Legum   {Sir   J.   Macdonell), 

4.8S,  489. 

Eldon,  Lord  Chancellor  : — 

Disapproval  by,  of  judicial  separation  {Sir  J.  Mac- 

dmell,)  289,  565,  XI. 
Evasion  of  law  by  omitting  name  of  co-delinquent 

in  divorce  suits,  referred  to  by  {Lord  Salvesen), 

6418. 

Elizabeth  (Queen  of  England) : 

Divorce  in  the  time  of  (Sir  J.  Macdonell),  266. 

and   the    Reformatio   Legum    {Sir   J.    Macdonell), 
490-2.  ■ 
Elvira,    Council    of,    referred   to    {Sir    J.    Macdonell), 

565,  II.,  footnote. 
Ely,  Bishop  of  (Commissioner,  1551),  referred  to  {Sir 

J.  Macdonell),  565,  VII. 
Embezzlement   as    a   ground   for  divorce,  question  re 

{Lord  Salvesen),  6615. 

Employers : — 

Attachment  of  wages  by,  for  payment  of  main- 
tenance of  separated  wives,  proposal  re  : — 
Approved     (/.     Rose),     2152-5  ;      {T.     Fry), 
7B7T-9,    7701,    7702;     {B.    C.    Brough), 
7887,      7892;      (J.      Roberts),      8420-2, 
8634-7. 
Disapproved    {L.    M.    Brown),     7427,     7428; 
{W.  Barradale),  8842. 
Breaking  of  apprenticeship  contracts  by,  referred 
to  (Sir  J.  Bigham),  1251. 
Employers'  Liability,  court  for  jurisdiction  of  {Sir  W. 

Selfe),  2336. 
Engel  (statistician)  refeired  to  {W.  R.  Fairfax),  5098. 

England : — 

Church  of,  see  Church  of  England. 

DiVOECB  : — 

Greater    proportion    of,    by    wives,    reasons 

(Sir  J.  Macdonell),  378,  379. 
Grounds    for,    not   suJficiently   wide   {Sir   J. 

Macdonell),  432-8. 
How  obtained  [Sir  J.  Macdonell),  305. 
Irish  divorce  case  carried  through  in  {Sir  0. 
Lewis),  1633-7. 

Maeeiagb  in  : — 

Before    the   Marriage   Act,    1763    (D.   Fyre), 

5993. 
Civil,  valid  but  not  obligatory  (D.  Fyre),  5994. 

England  and  Wales: — 

Civil  judicial  statistics,  referred  to   {Sir  J.  Mac- 
donell), 325. 
Divorces  : —  .  '         ,    ,  •  ,  • 

Increase  per  estimated  population,   statistics 

{Sir  J.  Macdonell),  330-2). 
Total   number   in    certain   years   {R.    Gates), 
5282. 
Law  of  influence  of,  on  Scottish  law  {Lord  Salvesen), 

6635-40. 
Lunacy,  increase  of,  statistics  {R.  Gates),  5297. 
Separations,    total   and    averages,    statistics    {R. 
Gates),  5259-62,  5282. 
English  persons  coming  to  Scotland  for  divorce  {Lord 
Salvesen).  6690.  .  ,     ,-r     ;,   o  i 

Episcopal  Church  of  Scotland,  referred  to  {Lord  Sal- 
vesen), 6712, 
E    37-0 


Ec[uality    of   the  Sexes    as    regards   Grounds    of 
Divorce : — 

Advocated  {Sir  J.  Macdonell),  393;  {Sir  H.  B. 
Deane),  847,  1076-8;  {Sir  G.  Lewis),  1399, 
1416,  1417,  1719  ;  {R.  Marsham),  1808-11  ; 
(0.  Tijou),  2466;  (0.  Pichstone),  2697,  2698, 
2886-93 ;  {F.  Heron-Allen),  3729-32 ;  {T.  Cur- 
tis), 4005  ;  (/.  Priestley),  4556-9  ;  {C.  Willoch), 
4759-63;  {W.  R.  Fairfax),  5053-67,  6091, 
5120-23  ;  {R.  Gates),  5254,  5277-9  ;  {D.  Fyre), 
6008-10  ;  (Lord  Salvesen),  6554,  6673-8 ; 
{N.  Neville),  6939;  (/.  Say  Halkef.t),  7263 
-8,  7291,  7342;  {B.  C.  Brough)  7817,  7818; 
(/.  Roberts),  8506  ;  {Sir  W.  Cobbett),  10,134 ; 
{H.  Wray),  11,067;  (0,  Longmore),  12,079, 
12,080. 

Complications  ensuing  from  women's  fall  (0.  Pich- 
stone), 2839,  2840;  {T.  Griffithes),  3629-31. 

Considered  a  question  of  degree  {T.  Griffithes), 
3461-74. 

Disapproved  {Sir  J.  Bigham),  617-20,  740  ; 
(T.  Griffithes),  3561,  3562  ;  {W.  T.  Barnard), 
4183-92,  4210-14  ;  (J".  Watts),  5634-40  ; 
6700-99,  5716-23;  {R.  Peacock),  9282^., 
9369-74 ;  (/.  Guise),  10,904,  10,936-9. 

Encouragement  to  collusion  by  {G.  Atkinson), 
7030-41. 

Opinion  re  (C  Atkinson),  7157-61. 

Question  re  {W.  Harrison),  11,928,  11,929. 

Eeasmtjs,  Desideeius  : — 

On  grounds  for  divorce,  quotations  from  {Sir  J. 
Macdonell),  661,  VI. 

Judicial  separation  disapproved  by  {Sir  J.  Mac- 
donell), 289,  566,  XI. 

ESMEIN,    ADHBMAE  : 

On  the  indissolubility  of  maiTiage  {Sir  J.  Mac- 
donell), 454,  456,  465. 

Quotation  from,  on  annulment  {Sir  J.  Macdonell), 
565,  V. 

Eeferred  to  (/.  Macdonell),  239. 

Essex,  Separation  Orders: 

Pei'centage  {Sir  J.  Macdonell),  411. 

Proportion  of,   as  compared  with   other  counties 
(0.  Pickstone),  2867. 
Europe,  divorce  laws  ;  analysis  {H.  G.  Barnes),  46. 
Fxces  as  a  ground  for  divorce  (Sir  J.  Macdonell),  319. 
Exeter,  Bishop  of,  referred  to  {R.  Gates),  5319. 
Exeter   District  Registry  referred   to  {W.   Harrison), 

11,880. 
Extension  of  grounds  for  divorce  (proposed),  see  under 

Divorce. 

BTRE,     Me.     DOUGLAS,     bai-rister,     formerly    of 
Oxford  House,  Bethnal  Green,  5945-6133  :— 
Children      Act,      administration     of,      approved, 

6027-9. 
Ohuech  of  England  : — 

Position    of,    as    regards    man'iage,    6993-6, 

6036-105. 
Ratification  of  civil   mairiages  by,  proposed, 

6275-88. 
Relief  of  clergy  from  civil  duties  advocated, 
6063-71. 

County  Cotjets  : — 

Attitude  of  the  poor  towards,  6020-2. 
Divorce  jurisdiction,  extension  to,  advocated, 

8960. 
Judges : — 

Certificates  from,  for   arguing  of    cases, 

6979-82. 
Increase  in  numbers  of,  advocated,  6031, 

6032. 
for      Matrimonial      causes,      advocated, 

5969-73. 
for    Proceedings    in    divorce,   up    to    a 

certain  point,  approved,  6977. 
Power  proposed  for,  to  order  procedure 
in  forma  pauperis  advocated,  5971-73 
6016-9. 
Present  unsuitability  of,  for  heai-ing  divorce 
6020. 
Court  of  Star  Chamber,  principles  laid  down  by 

6112-7. 
Criminal  Cases  Act,  1908,  costs  under,  6980. 

K  k 
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ETRE,  Me.  B OVGL AS~continued. 

Divorce  : — 

Facilities,  extension  of,  advocated,  6005. 
Grounds    of,    extension    proposed,    approved, 

5994,  6006,  6036-52. 
In  forma  pauperis,  present  preoedure,  5954-8. 
Jurisdiction,  proposed  extension  of  : — 
Approved,  5959-60. 

Limitation    according    to    means,   advo- 
cated, 5986. 
Moral  aspect  of,  5999-6002,  6120-31. 
Solicitors,  appeai-ance  of,  5974-9. 
Special  sittings  in  private,  5981-5. 
Prohibitiveness  of,  for  the  poor,  5952-8. 
a  Vinculo,  obsei-vations  on,  5993. 
Witnesses  affected  by  dislike  of  publication, 
5984. 
Divorce  Act,  1857,   position  of  the  Churches  by 

reason  of,  5994. 
Ecclesiastical  courts,  limitations  of,  6112. 
Equality  of  the  sexes  advocated,  6008-10. 
Experience  of  witness  in   matrimonial  difficulties 

of  the  poor,  5949-58. 
Habitual    drunkenness,    extension   of    relief   for, 

5964,  5965. 
High  Court  of  Divorce,  powers  suggested  for,  in 
assigning  counsel,  5979. 

Justices  of  the  Peace  : — 

Attitude  of  the  poor  towards,  6023-6. 
Jurisdiction   by,    for    temporary    separation, 

advocated,  5960,  5961. 
Matrimonial  causes  dealt  with  by,  5970-3. 

Maebiagb  : — 

Civil  and  religious,  separation  of,  advocated, 
5993-6,  6009,  6010,  6036-6132. 

Dissolution  of,  in  olden  times,  6110-7. 

Grounds  for  nullity,  6011-3. 

Improvident,   suggestions   for  prevention   of, 
6106-9. 

Laws  re,  in  foreign  countries,  6994. 
Maintenance   order,   unfulfilment   of,    suggestions 

of  enforcing,  5967,  5968. 
Oxford  House  (Bethnal  Green),  Poor  Man's  Lawyer 

work  at,  5949. 
Petty  Sessional  Courts,  restrictions  advocated  for, 

6014,  6015. 

THE  Poorer  Classes  : — 

Deterioration   of   wage-earning   capacities  by 
matrimonial  troubles,  5992. 

Divorce  prohibitive  to,  6952-8. 

Effect  on,  of  newspaper  reports,  6036. 
Publication  of  reports,  disapproved,  5983-6,  6033, 

6034,  6089-92. 
Reformatio  Legum,  suggestions  of,  approved,  5995, 

6996,  6053-5. 
Separation  by  deed,   registration  of,  proposal  re, 

6003,  6004. 
Separation,  judicial,  with  justification  for  divorce, 

5987-91. 

Separation  Orders  : — 

Living  apart  in  order  to  obtain,  disapproval 

of  clause  re,  5966. 
Injustice  of,  to  husbands,  5962-5. 
Permanent,  disapproved,  6007. 
Trivial  applications,  checking  of,  5972,  6973. 
Restrictions  proposed,  5960,  5961. 
Summary  Jurisdiction  Act,  amendment  pi'oposed, 
6966. 
Factory  Act,  see  under  Acts  of  Parliament. 

FAIRFAX,  Mb.  WILLIAM  G.  RAMSAY,  R.N., 
President  of  the  Divorce  Law  Reform  Union, 
5021^5  :— 

Adultery  : — 

As  an  essential  factor  in  divorce  disapproved, 

6084-95. 
Of  husband,  single  act,  5120-3. 

Children,  Illegitimate  : — 

Birth  rate,  percentage,  5098,  5101-3. 
Death  rate,  6105,  5106. 

County    ooui-ts,    restrictions    as    to   use   of,    for 
divcirce,  5115,  5116. 


FAIRFAX,  Mb.  WILLIAM  G.  HAMSAY— continued. 
Divorce ; — 

Childless  man-iages,  5113. 

Grounds,  extension  of,  advocated,  6084-96. 

Percentage  of    remarriages  of   divorced  per- 
sons, 6079. 

the  Poor  debarred  from,  5027-31. 
Divorce  Law  Reform  Union,  work  and  objects  of, 

5124-32. 
Equality  of  sexes  as  to  divorce  advocated,  6053-67, 

5091. 
Feeble-minded,   Royal   Commission  on  the  Care 

and    Control   of,    quotation   from   report   of, 

5083. 
Immorality,  causes  contributing  to,  5033-52. 
King's  Proctor,  abolition  of  office  advocated,  5117, 

5118. 
Lunacy,  statistics  re,  6068-82. 
Prostitution,  relative  increase  of,  over  population, 

5098. 
Registrar- General,   report    of,    statistics    quoted, 

6101-5. 

Separation  Orders  : — 

Evils  resulting  from,  6110-2,  5033-52 
Figures  and  facts  re,  5134-9. 
Temporary,  as  a  stage  to  divorce  advocated, 
6140-6. 

Evidence  of  witness,  referred  to  (R.  Gates),  5187. 
Family  rights  affected  by  statute  by  adultery  of  husband 

(B.  G.  Brough),  7901-8. 
Feeble-minded,  Royal  Commission  on   the    Care   and 

Control  of,  see  under  Fairfax,  Mr.  W.  G.  R. 
Feeble-mindedness  not  sufficient   ground  for   divorce 

{Sir  G.  Lewis),  1681. 
Fenton,  separation  orders,  statistics    (B.   0.   Bro^igh), 

7757. 
Fife   Police   Court,   separation   and  aliment  statistics 

{Lord  Salvesen),  6783. 
Finland,    divorce,   how   obtained  {Sir    J.    Macdonell), 

305. 
Foljambe,   case  referred  to    {Sir  J.   Macdonell),   266, 

507-12,  565,  VIL  ;  {D.  Eyre),  6117. 
Folkestone,  separation  cases,   number  dismissed  after 

hearing  (/.  Roberts),  8711. 
Food  and  Drugs  Act,  see  under  Acts  of  Parliament. 

Foreign  Countries: — 

Divorce,  proportion  of  wives'  petitions  {Sir  J.  Mac- 

donell),  377. 
Marriage,    grounds   for    nuUity  in,    adoption    of, 

advocated  {W.  T.  Barnard),  4172,  4330-2. 
Protestant  divorce  in  seventeenth  century  {Sir  J. 

Macdonell),  258. 
Publications    on   maiTiage   and   divorce   laws   in, 

refeiTed  to  {H.  G.  Barnes),  3-16. 
See  also  place-names  and  names  of  countries. 

Foreigners : — 

English   maiTiage   law   with   regard   to    {Sir    F. 
Piggott),  8310,  (X.),  (/_). 

Question   of   domicile   arising   in   cases  with   (C. 
Willoch),  4745. 
Forest_  of _  Dean,  see  under  Newnham  Petty  Sessional 

Division  under  Guise,  Mr.  John  Wright. 
Forfar  Police  Court,  separation  and  aliment  statistics 

{Lord  Salvesen),  6783  ;  (/.  B.  Lorimer),  6822,  Y. 
Forster  v.  Forster,  case  of,  refen-ed  to  {Sir  F.  Piqqott), 

8310  (XIII).  ^^     ' 

"Fortnightly  Review,"  article  in,  on  additional  causes 

for  divorce,  referred  to  {Sir  G.  Lewis),  1661. 

France : — 

Act  (Divorce),  1884  refen-ed  to  {Sir  J.  Macdonell), 
283.  ' 

Adultery,  divorce  laws  re  {D.  Eyre),  6994. 

Code  Civil  : — 

Art.  13.  Advantages  by,  to  foreigners  (Sir  F. 

Piggott),  8310  (iv). 
Divorce  restrictions   by  {H.    G.   Barnes),   9  ■ 

{Sir  J.  Macdonell),  278,  279. 
Wide  influence  of  {Sir  F.  Piggott),  8310  (iii). 
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France — continued. 

DiVOBCE  : — 

under  the  Code  Napoleon,   {Sir  J.  Macdonell), 

565,  X. 
in  the  Eighteenth  century,  (Sir  J.  Macdonell), 

565,  IX. 
Grounds   for   {Sir  J.  Macdonell),    276,    277, 

319,  323. 
Guilt  of  both  parties  considered  desirable  in 

{Sir  H.  B.  Deane),  1225. 
How  obtained  {Sir  J.  Macdonell),  311,  312. 
Legalisation  of  {H.  O.  Barnes),  45 ;  {Sir  J. 

Macdonell),  565,  IX. 
Local  judges  of,  number  {Sir  G.  Lewis),  1512. 
Past  history  of  {Sir  J.  Macdonell),  276-80. 
Publication  of  Reports,  see  that  title  under 

France, 
after  Separation  {Sir  J.  Macdonell),  823. 
and,  Sepaiution  in,  with  regard  to  non-publica- 
tion of  reports  {R.  Gates),  5282. 
Total    number   in   certain   yeai-s    {B.    Gates), 

5282. 
Uniformity  of  procedui-e  throughout  {Sir  J. 

Macdonell),  376. 
Domicile,    laws    re    {Sir  F.   Piggott),   8310,    (iv), 

Judicial  separation,  conversion  into  divorce  {Sir  J. 
Macdonell),  323. 

MA.EBIAGB  : — 

Civil,  law  re  {B.  Eyre),  5994. 

Difficulties  in,  tendency  of, 

Former  conception  of  (D.  Eyre),  5994. 

Pregnancy   by   another   at   time    of,   law   re 
{J.  Priestley),  4589. 
Publication    of    divorce    reports,    prohibition    re 

{E.    G.   Barnes),    24,    29 ;    {E.    Heron- Allen), 

3805  ;  (/.  Priestley),  4511. 
Regulation  of   marriages   of   subjects  of,  abroad 

{Sir  P.  Piggott),  8310  (X.),  {g). 
Restoration,  Napoleonic  law  as  to  divorce  repealed 

at  {Sir  J.  Macdonell),  279. 

Separation  : 

Be   corps,   abolition   of    {Sir    J.    Macdonell), 

565,  IX. 
Total  and  average,  statistics  {B.  Gates),  5259, 
5263-5,  5282. 

Feasee,  Loed,  Author  of  "  Husband  and  Wife  "  : — 
on  the  Conjugal  relation  since  the  introduction  of 
divorce,  quoted  {Lord  Salvesen),  6359. 

ON    DrVOECE  : 

for  Adulteiy,  quoted  {Lord  Salvesen),  6328- 

30. 
Decrees   issued  by  the   Church   of   Scotland 

{Lord  Salvesen),  6710. 
for  Desertion,  quotation  from  {Lord  Salvesen), 

6337,  6475  ;  (/.  Priestley),  4673-6. 
Insanity    as    a    ground,  quotation   re    {Lord 
Salvesen),  6411-6. 
on  Husband's  cnmes,  quotation  re  {Lord  Salvesen), 

6618. 
on  Malicious  desertion,  quotation  {Lord  Salvesen), 

6611-3,  6354. 
on  Pregnancy   by  another  concealed    at  time  of 

man-iage,  referred  to  (/.  Priestley),  4598. 
Prosecution  of  divorce  by  the   Crown,  shown  by 

{Lord  Salvesen),  6713. 
on  Recrimination  or  mutual  guilt,  quotation  from 

{Lord  Salvesen),  6437. 
on  Ti-ial  of  divorce  by  jury,  quotation  from  {Lord 

Salvesen),  6535,  6536. 
on   Stationary   amount   of   divorce,   quotation   re 
{Lord  Salvesen),  6217,  6218. 
Frederick  the  Great,  divorce  code  of  {Sir  J.  Macdonell), 

274,  565  (ix). 
Freisen,  refeiTcd  to  {Sir  J.  Macdonell),  565,  11. 
Freke  v.  Carbery,  case  of,  refen-ed  to  {Sir  F.  Piggott), 

8310  (I). 
French  code,  see  Code  CivU,  under  France. 
Frith  V.  Frith,  case  referred  to  {W.  Harrison),  11820. 


FRT,    Me.    THEODORE     WILFRED,    stipendiaiy 
magistrate    of     Middlesbrough,    formerly    a 
member  of  the  North-Eastern  Circuit,  7617- 
748. 
Collusion,  inquiry  on,  advocated,  7715. 

CorNTT  Courts  : — 

Divorce  jiu-isdiction  for,  approved,  7720-6. 

Charitable  staffs,  inadequacy  of,  7651, 
7716-9. 

Judges,  competency  of,  to  deal  with  matri- 
monial cases,  7712-4. 

Ceueltt  : — 

As  a  ground  for  divorce  disapproved,  7662. 

Temporary  separation  for,  proposal  re,  7658, 
7659. 
Desertion,  restriction  of  power  as  to   orders   re, 

7655-7. 

Divorce  : — 

Facilities,  extension  of,  7707-9. 
Professional  services  a  necessity,  7632-41. 
Employers,   power  as   to   garnisheeing   of  wages 
through,  for  maintenance,  7677-9,  7701,  7702. 

Maintenance  : — 
Dating  of,  7690. 
Payment  of,  through  a  third  person  proposed, 

7669-76. 
Proper  authority  to  enforce,  7732-40. 

MiDDLESBEOUGH  : 

Aggravated  assault,  number  of  cases,  question 
as    to     conversion    of     separation    into 
divorce,  7662-4. 
Collusion  in  separation  applications,  7690-4. 
Comity   court   for   divorce    jurisdiction,   dis- 
approved, 7651-4. 
Cruelty  : — 

Cases  of  reconciliation  after   separation 

for,  7660-4. 
Drunkenness  involved  in,  7690-4. 
Drunkenness,   separation  cases   affected    by, 

7690-4. 
Police  court : — • 

Classes  frequenting,  7680. 
Yaluable  assistance  given  by,  7665-8. 
Separation : — 

Applications,    number    of,   and    number 

granted  per  year,  7620-3. 
collusion  Oases,  7636,  7690-4. 
Cases   where   divorce   should    be    given, 

7741-8. 
Diffictdty  ia   deciding,   reason   of,  7681, 

7682,  7703-6,  7710,  7711. 
Potential    divorce,    cases     of,     7624-31, 

7741-8. 
Professional     representation     of,     7640, 

7641. 
Reduction    of    applications    by    various 
means,  7622. 
Wages  in,  7642. 
Police  court  missionaries,  valuable  work  of,  7687, 

7688. 
Stipendiary  magistrates   courts,  for  divorce  jm-is- 
diction,  advocated,  7725,  7726. 

Summary  Jurisdiction  Courts  : — 
Present  constitution  of,  7632-41. 
Retention     of     separation    jui-isdiction     by, 
7727-31. 
Fuller,  Thomas,  History  of,  referred  to  {Sir  J.   Mac- 
donell), 565,  VIL 

Gambling : — 

A   cause   of   matrimonal   difficulties    (/.   Roberts) 

8407. 
in  a  Certain  district  (/.  Rose),  2017,  2018. 
and  Drinking  a  cause  of  matrimonial  differences 

(/.  Roberts),  8689-92. 

GATES,  Mr.  RICHARD  THOMAS,  Secretary  of 
the  Divorce  Law  Reform  Union,  5146-324  : — 

Assize  Court,  proposal  re,  disapproved  for  divorce 
6190. 

Balcombe  v.  Balcombe  case,  referred  to,  5243 

Bigamy,  5218,  5219. 
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ROYAL   COMMISSION    ON    DIVOECE   AND    MATRIMONIAL   CAUSES: 


GATES,  Me.  RICHARD  TULOMAS— continued. 
"  Civil  Jiidioial  Statistics  "  quoted,  5162-8. 
Coimsel  for  in  forma  pauperis  cases,  advocated, 
5194. 

County  Cottbts  : — 

Divorce   jurisdictioiL,    proposed  extension  to, 

approved,  5195. 
Limitation  of  cases,  5193. 
Transference  of  duties  to,  5279. 
Committee,  suggestions  of,  disapproved,  5193. 

Divorce : — 

Conversion  of  separations  into,  5320-4. 

Defended,  average  costs,  5167. 

in  Forma  pauperis ,  5174-7. 

Grounds  for,  5284-9. 

Judges,  powers  for,  proposals,  5194. 

Petitioners,  misconduct  of,  5195. 

Petitions,  number  of,  statistics,  5174-7. 

Right,  without  obligation  to,  5317. 

after  Separation,  proposal  re,  5273-6. 

Undefended,  average  costs,  5166. 
Divorce  Act,  (1857)  5276. 

DivoECB  Law  Reform  Union  : 

Letter  addressed  to,  5180-1. 

Membership  and  objects,  5149-59. 
Dodd  V.  Dodd  case,  referred  to,  5243. 
Equality  of  sexes  as  regards  divorce,  5254,  5277-9. 

Haeittjal  Drunkenness  : 

As  a  ground  for  divorce,  5254,  5306-8. 

Separations  for,  5275,  5276. 
High  Court  Divorce  Division,  number  of  petitions 

filed  at,,  5177. 
Illegitimate  birth-rate,  5224-32. 
King's  Proctor,  5194. 

Lunacy  : — 

As  a  ground  for  divorce,  5255,  5295-306. 

Increase  of,  5297. 
Magistrates     divorce     jm'isdiction     by,    proposal 

disapproved,  5190. 
Maintenance  orders,  5209-17. 
Penal   servitude   as   a   ground  for  divorce,  5254, 

5316,  5317. 
Petty    Sessional  Courts  for  Divorce  jurisdiction, 

proposal  re,  disapproved,  5196. 
the  Poor,  assistance  for,  divorce  of,  5164-86. 
Publication  of  reports  of  divorce,  5282. 
Scotland,  divorce  in,  5194. 

Sbpaeation  : — 

Conversion  into  divorce,  proposal  re,  5273-6. 

Decrease  in  applications,  5232-5. 

by  Deed,  registi-ation,  5238^5,  5276. 

for  Disappearance  of  husbands,  5215-7. 

Equality  of  sexes  in,  5275. 

in   Foreign   countries,  statistics,  5259,  5266, 

5282. 
for  Habitual  drunkenness,  5275,  5276. 
Permanent,  disapproved,  5220-51. 
Statistics,  5174-7. 

Statistics  : — 

Criminal  hmatics,  5298. 
Divorce : — 

Costs,  5162-8. 
England  and  Wales,  5282 
France,  5282. 

Number  in  certain  years,  5174-7. 
Habitual  drunkenness,  5310-2. 
Illegitimate  birth-rate,  5229-32. 
Lunacy  of  married  persons,  5298. 
Pauper  lunatics,  5298. 
Penal  servitude,  5317. 
Sepai-ations,  5174-7,  5201,  5259-70. 
Summary  Jui'isdiction  Act,  1895,  5189,  5209,  5218, 

5219,  6273-5. 
Wilful  desertion  as  a  ground  for  divorce  advocated, 
5313  5. 
Gateshead  County  Courts  Registrar,  opinion    of,  on 
selection  of  county  courts  refeiTed  to  {F.  Bendy), 
f  :;  3029. 

Geary,  Sir  William  N.,  on  maixiage,  as  to  grounds  of 
annulment,  refeiTed  to  (/.  Priestley),  4596,  4600, 
4602. 


G-eneva : — 

Divorce  rate,  statistics  {Sir  J.  Macdonell),  374. 
Source  of  divorce  literatm-e  at  the  Reformation 
{Sir  J.  Macdonell),  255. 

German  Empire : — 

Civil  Code,  1900:— 

On  divorce,  grounds  of   {Sir    J.    Macdonell), 
283-8. 
Referred  to  {Sir  F.  Piggott),  8310  (iii). 

DiTOECE : — 

Attempts   at    reconciliation  before   granting 

{Sir  J.  Macdonell),  313,  392,  427. 
Causes  and  defences,  analysis  {E.  G.  Barnes), 
-      45. 
Courts  of  {Sir  J.  Macdonell),  419. 
During     the     eighteenth     century     {Sir     J. 

Macdonell),  268. 
Grounds  for,  1900    {Sir  J.  Macdonell),    323, 

565,  X. 
How  obtained  {Sir  J.  Macdonell),  305. 
Intervention      on     public     behalf     {Sir     J. 

Macdonell),  319. 
Law  as  to  lunacy  (J.  Priestley),  4514. 
Number  of  courts  exercising  jurisdiction  of 

(C.  Pichstone),  2758. 
Procedure     as     regards     publicity     {Sir     J. 

Macdonell),  318. 
Uniformity  of  law  {Sir  J.  Macdonell),  373. 
Domicile,  law  of  {Sir  F.  Piggott),  8310  (V). 
Landgericht,   powers   of,  in  divorce  {Sir  J.  Mac- 
donell), 305,  308-10. 
Marriage,  civil,  law,  re  {D.  Fyre),  5994. 
Publication  of   reports  of  divorce,  regulations  re 

{H.  Gorell  Barnes),  pp.  250,  251. 
Separation,   conversion  with  divorce    {Sir  J.  Mac- 
donell), 323. 
Gibbon,  Edward    (historian),    on  policy   of   Christian 
Emperors   of  Rome   as    regards   divorce,   quoted 
{Sir  J.  Macdonell,  565,  III. 
Gladstone,  The  late  Right.  Hon.  W.  E.  : — 

Attitude  of,  towards  the  Divorce  Act  (D.  Eyre), 

6125-7. 
on   the    Consistency  of   the    Gospels,  as   regards 

marriage,  referred  to  (D.  Eyre),  5993. 
"  Gleanings  in  Past  Years,"  ariicle  by,  on  divorce 

refeiTed  to  (D.  Eyre),  6125. 
On   locality   as    affecting    divorce    {Sir   J.    Mac- 
donell), 443. 
Opinion  of.  on  desertion  as  a  ground  for  divorce 
{J.  Priestley),  4674,  4676. 
GlanviUe,    Ranulf    de    (vsriter),   referred    to    {Sir   J. 

Macdonell),  504. 
Glai'is,  Switzerland,  publication  of  divorce  proceedings, 
information  re  {H.  G.  Barnes),  29. 

Glasgow : — 

Police  cotu-t,  sepai-ation  and  aliment  statistics 
{Lord  Salvesen),  6559,  6577,  6783;  (/.  B. 
Larimer),  6822,  V. 

Sherifl:   substitutes,   number   of    {Lord   Salvesen), 
6642. 
Gloucester,    see    evidence    of  Beowh^,    Mr.    Lawrence 

Norton,  late  recorder. 
Gloucester    and    Wilts     Incorporated    Law     Society, 

evidence  on  behalf  of,  see  GuiSE,  Mr.  John  Wright 

solicitor. 
Gloucestershire,    separation   orders,    number   of,   in  a 

year  (/.  Guise),  10,946,  10,947. 
Goodman's    Trusts,   re,   case   of,    referred  to    {Sir  F. 

Piggott),  8310,  YIL,  XII.,  XIII. 
Goodrick,    Richard  (Commissioner,  1551),  referred   to 

(Sir  J.  Macdonell),  565,  YII. 

GOEELL,  LOED  : — 

Committee     of,     on     County     Court    Procedm-e, 

observations    of,  referred    to    {W.    Harrison), 

11,801,  11.802, 
in   the   Divisional    Court,  referred  to  {Sir  S.  B. 

Beane),  943. 
Judgment     of,     in     a     certain     case,     approved 

{T.  Griffithes),  3533. 
Gosnold,    John    (Commissioner,    1551),     referred     to 

{Sir  J.  Macdonell),  565,  VII. 
the     Gospels,    consistency    of,    as    regards    mamage 
{B.  Eyre),  6125. 
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GOUGH,    Mk.    HUBERT,    County   Com-t   Registrar 
of  Bdmonton,  315'i-377. 

Counsel,  fees  of,  3330-3. 

County  Courts  : — 
Costs,  3362-5. 

Divorce  jui'isdiction,  proposed  extension  to : 
limitations  according  to  means,  3180. 
Modifications      of      procedure      proposed, 

3230-2. 
Recommendations  re,  3309-16. 
Enforcement    of    orders   at,    suggestions   re, 

3245-308. 
Tees,  324.1-4,  3364. 
Issue  of  warrants  in.  advocated,  3265. 
Procedure      for      separation,      proposals     re, 

3189-95. 
Transference     of     matrimonial      causes     to 
advocated,  3165-79,  3189,  3263-72,  3370. 
Unifoi-mity  of  jiidgment  desirable  in,  3170-4. 
Cruelty,    persistent,    temporary    separation     for, 
approved,  3186. 

Debtors'  Act  : — 

Enforcement     of     orders    under,     proposed, 
3248-52,  3257. 

PoAvers  under,  of  judge,  3290-300. 
Desertion,  temporary  separation  to  be  given  for, 

3186. 
Divorce,  bUl  of  costs  analysis,  3377. 

Edmonton*  : — 

Coui-t  at,  3326-9. 
Justices,  number  of,  3172,  3173. 
Maintenance  orders,  3292-5. 
Population  and  class,  3163,  3164. 
Procedure  of  courts,  3174. 

Separation   orders,    proportion    of,    to    appli- 
cations, 3211-8. 

High  Couet  ov  Divobcb  : — • 

Analysis  of  costs,  3377. 

Simplification     of     procedure    recommended, 
3309-16. 

Justices  : — 

Criticism  of,  3366-70. 

Powers  of,  re  maintenance  orders,  3258-67. 
Maintenance    orders,  commitment  for   failure   to 

pay,  approved,  3188,'  3298,  3305,  3350-65. 
Police,  duties  of,  in  connection  vrith  maintenance 

orders,  3341-4. 
Publication  of  reports,  powers,  re,  3256. 

Sepakation  : — 

Applications  for,   witb  grounds   for   divorce, 

3179,  3317-22. 
Cost  of  summons,  3236,  3244,  3359. 
Extension  of  gi-ounds  for,  3191. 
Permanent,  for  certain  cases  approved,  3184-b 
Proportion  of  orders  to  applications,  3211-8. 
Removal    of     certain    conditions    advocated, 

3371,  3372. 
Temporary  for  certain  cases,  approved,  3181-6, 

3371. 
Tarlations  in  judgment,  3323-5. 
Solicitors,  fees  of,  3331,  3364. 
Stone's  "  Justices'  Manual,"  quotation  from,  3287. 

Summary  Jurisdiction  Act: — 

Committals  under,  for   failure  to  pay   main- 
tenance, 3286-9. 
Cost  of  summons  under,  3314. 
Maintenance  orders  under,  3334. 
Great    Eastern  Railway  Company's   works     class     of 

mechanics  at,  referred  to  (0.  Tijou),  2516. 
Greece,  divorce  laws,   causes   and   defences,   analysis 
(H.  G.  Barnes),  45.  ,   ^,      /e- 

Greek  Chui-ch  and  divorce,  causes  sanctioned  by  [Hir 
J  Maodonell,  229-38,  565  (III.);  {Lord  Salvesen), 
6416.  ,  ^  ^.  ,. 

Greenwich  Police   Court,   separation  orders,  statistics 

(B.  Marsham),  1889. 
Gregory    Pope,    decretals    of,    references   to    (bir   J. 
Maodonell),  238. 
3720 


GRBGSON,  Mb.  WILLIAM,  Registrar  of  the  County 
Court  of  Essex,  Superintendent  Registrar  of 
Births,  Deaths,  and  Marriages  for ,  Rochdale 
Union,  3097-156  :— 

County  Courts  : — 

Bailiffs,  character  of,  3111,  3112. 

Custody   of  children   should   be   ordered   by, 

3141. 
Divorce    jurisdiction,  proposed    extension  of, 
to:— 
Advocated,  3101-7. 

Limitation  according  to  means,  3113-9. 
Procedure  recommended,  3108-18. 
Judges,   selection   by,  of    courts  for  divorce, 

3101-9. 
for      Jurisdiction      of     matrimonial     causes, 
advocated,  3121. 
Coimty  Courts  Act,  1903,  principles  of,  3108. 
Custody  of   children,   proper  authority  for,  3141. 

3150-6. 
High  Coui-t,  Divorce  Division,  itinerant  Judges  of, 

proposal  deemed  impracticable,  3119. 
Justices,  lay,  decisions  of,  disapproved,  3121. 
Marriage  and  divorce,  percentage,  3140,  3149. 
Matrimonial    causes,    unification    of    jurisdiction 
advocated,  3120-6. 

Southend  : — 

Agricultural  population,  3138,  3139,  3147. 
County  Court,  jui'isdiction  at,  3098-100. 
Local  jurisdiction  for  divorce  at,  considered 

unnecessary,  3143-5. 
Population,  3125,  3132-7,  3146,  3147-9. 
Separation  cases,  number,  3123-5. 

GRIFFITHES,  Mr.   THOMAS    PENSON",  Solicitor, 
Director    of    Prosecutions    of     the   National 
Society    for    the    Prevention   of    Cruelty   to 
Children,  3378-695  :— 
Adultery  : — 

Considered  as  cruelty,  3539-41. 

with    Desertion,    as    a    gi-ound    for    divorce 

advocated,  3459,  3460. 
Of  husbands,  3461-74. 

Of  wives,  as  a  ground  for  divorce  approved, 
3461-6. 
Assizes,  comparison  of,  as  regards  costs,  3497. 

Collusion  : — 

Alleged,  refusal  of  a  certain  case  on  account 
of,  3481-3. 

Assistances  to,  3413. 

Curious  case  of,  3481,  3602-9. 

Difficulty  in  detecting  in  local  courts,  3498- 
503. 

Safeguarding  against,  3414-26,  3514. 

Undetected,  3632-46. 
Counsels'  fees,  3402,  3403. 

County  Courts  : — 

Disadvantages,  3498-503. 

Divorce  juiisdiction,  proposed  extension  to  : — 

Advantages  of,  3414,  3600. 

An  assistance  to  collusion,  3414-26. 

Disadvantages,  3528-30,  3591-7,  3657-9. 

Disapproved,  3414-34,  3610-25. 

Proposals  re,  3501-3. 

Reduction  in  costs  by,  3589,  3590. 

Shorthand  notes,  multiplication  of,  3598— 
601. 
Judges : — 

Divergence  in  practice  of,  3428. 

Selection  of,  difficulty  re,  3429,  3430. 
Juries,  3519-23. 
Cruelty  : — 

Cases  of,  3471. 

as  a    Ground   for  divorce,   advocated,    3486, 

3487. 
High  tribunal   for  judgment    of,    approved, 

3584. 

Desertion  : — 

Connivance  at,  considered  improbable,  3558- 
60. 

as  a  Ground  for  divorce,  advocated,  3684-8. 

Shortening  of  period  for,  3459,  3460. 
Disease,  communication  of,  considered  as  cruelty 

3471.  ^' 
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ROYAL   COJIMISSION    ON    DIVORCE   AND    MATRIMONIAL   CAUSES  : 


GRIFFITHES,  Mb.  THOMAS  PEJfSON— cowimited. 

DiTOECE : — 

Oonnivance  as  a  bar  to,  3543. 

Dropping   of    oases    on  hearing   cost,    3408, 

3689-95. 
Costly  natiu-e  of,  3622. 
Decree  Msi  :— 

Power  to  vary  settlements  after,  3603. 
Kescinded,  statistics,  3668. 
Difficulties  to  the  innocent  party  by  publica- 
tion of  reports,  3451. 
Equality  of  the  sexes  in,  disapproved,  3461- 

74,  3561,  3562,  3629-31. 
Evidence  by  affidavit,  disapproved,  3412,  3413. 
Facilitating  of,  approved,  3612-25. 
in  Forma  pauperis,  3409-11,  3494-6. 
Grounds,    extension    of,    advocated,    3484-7, 

3531-8. 
High  tribunal  necessary  to,  3513,  3514. 
Instead  of  separation,  in  certain  cases  recom- 
mended, 3477. 
Number  of  cases,  3662. 
Petitioners  : — 

Dislike  of  publication,  3439. 
Questioning  of,  as  to  personal   conduct, 
disapproved,  3670-2. 
Present  bars  to,  disapproved,  3478-80. 
Question  as  to  rights  of  respondent  in  separa- 
tion case,  to  apply  for,  3673-83. 
after  Separation,  3475. 
Settlements,  proposals  re,  3481,  3604-7. 
Standard  and  costliness  of  jurisdiction,  3427. 
Undefended : — 

Coui-t  fees,  3401. 
Lowest  costs,  3402-7. 
Procedure,  3662-72. 
Divorce  Act,  causes  under,  3476. 
Dodd  V.  Dodd,  case  of,  refeiTed  to,  3533. 
High  Ootjet,  Divoece  Division  : — 
Advantages  of  counsels  to,  3653. 
Cheapening  of  proceedings,  3547-51. 
Collusion  in,  question  as  to  frequency,  3542-6. 
Costs  at,  3490-3,  3585-90. 
Judges,   itinerant,   proposal  re,   disapproved, 

3504-10,  3553. 
Procedure  and  practice  of,  approved,  3457. 
Trial  by  jury  approved  in  certain  cases,  3515- 
7. 
Johnson,  Dr.  Samuel,  quotation  from,  3464,  3631. 
King's  Peoctoe  : — 

Oases  of  collusion  undetected  by,  3632-46. 
Effect    on   office   of,    of   proposed   extension, 

3414^26. 
How  to  set  in  motion,  3645,  3646. 
Intervention,  3481,  3660-5. 
Number  of  interventions,  statistics,  3668. 
Procedure  of,  3415-23. 
London  Agents  : — 

Charges  of,  3393-400. 

Probable  effects  on,  of  extended  jurisdiction, 
3431-4. 
Lunacy  as  a  ground  for  divorce  advocated,  3482, 

3483,  3580-4. 

the  Marriage  tie,  3534-8. 

Nullity  suits,  publication  of,  3455,  3456. 

Penal  servitude,  as  a  grotmd  for  divorce,  advocated, 

3484,  3485. 

THE   POOEEE    CLASSES  : — 

Difficulty   of,    in   bringing    efficient    divorce 
jui'isdiction  to,  3647-59. 

Divorce  at  present  Impossible  for,  3612-25. 
Publication    of    reports,    prohibition    advocated, 

3438-56,  3554-7,  3626-8. 
Recriminations,  abolition  of  law  re,  recommended, 

3571-9. 
Scotland,  divorce  in,  powers  re  settlements,  3602, 

3603. 
Sbpaeation  Oedbes  : — 

Causes  for,  entitling  to  divorce,  3477. 

Orders,  approval  of,  3435-7. 

Permanent,  evils  of,  3478-80,  3533. 

Separ-ation,  judicial : — 

Abolition  advocated,  3563-70. 
Anomalies  in  connection  with,  3475. 
Solicitors,  country,  charges  of,  3390-2,  3407. 


GRIFPITHES,  Me.  THOMAS  PENSON— conimitetZ. 
Witnesses  in  Divoece  : — 

Cross-examination  of,  3412. 

Public    payment    of,    proposal    disapproved, 

3552. 
Suppression  of  evidence  by,  3440-7. 

Evidence  of  "Witness  : — 

re  Costs  quoted  by  country  solicitor,  referred 

to  {T.  Curtis),  4061. 
on  Suppression  of  evidence  for  fear  of  pub- 
licity,   referred    to    {E.    Seron  -  Allen), 
3720. 
Grimsby,  see  evidence  of  Smith,  Mr.  Joseph,  stipen- 
diary magistrate. 
Grotius,   Hugo,  on  divorce  {Sir  John  Macdonell),  268, 
565  (VII.). 

GUISE,  Me.  JOHN  WRIGHT,  Solicitor,  on  behalf 
of  the  Gloucester  and  Wilts  Incorporated 
Law  Society,  Registrar  of  the  Newnham 
Cotmty  Court,  Clerk  to  the  Magistrates 
for  the  Newnham  Petty  Sessional  Division, 
10,848-11,020  :— 
Assizes,  extension  of  divorce  jurisdiction  to,  pro- 
posed, disadvantages,  10,875-8. 

COITNTT    COTTETS: 

Divorce  jurisdiction,  proposed  extension  to : — 
Approved,     10,855-8,      10,873,      10,874, 

10,952-63. 
Probable  cost  of  undefended  cases,  10,871. 
Separation,  jurisdiction  for  : — 

Advocated,    10,905-23,     11,006,    11,007, 

11,011-20. 
Urgent  cases,  proposals  re,  11,006, 11,007. 
Desertion,    malicious,    as   a   ground    for    divorce, 
10,980-9. 

Divoece  : — • 

Costs,  10,866-72,  10,924-6. 

Grounds,  extension  of,  10,901-4. 

Inaccessibility  of,  10,861-3. 

Preliminary   proceedings,    proper    place    for, 
10,993-9. 
Equality  of  the  sexes,  disapproved,  10,904. 
Gloucestershire,    distances    from    county    courts, 

10,991. 
Gloucester  and  Wilts  Incorporated  Law  Society, 

proposal  of  county  courts  for   divorce  juris- 
diction, approved  by,  10,855-8. 

Newnham  : — 

County  Court,  sittings  of,  11,004. 
Petty  Sessional  Division  : — 

Class  of  population,  10,852—4. 
Magistrates,  classes  of,  10,886,  10,887. 
Separation  cases,  applications  and  orders, 

numbers,  10,940-4. 
Separation  orders,  10,888-91. 
Penal  sei-vitude  as  a  ground  for  divorce,  10,971-9. 
Petty  sessions  courts  as    compared   with   county 

courts,  10,905-23. 
Publication     of     reports     of     divorce,     10,894-7, 
10,932-5,  11,002,  11,003. 

Sbpaeation  Oedbes  : — 

Adjournments,  results  of,  10,927-31. 

Administration  of,  10,879-84. 
Solicitors,  audience  of,  in  divorce  courts,  approved, 

11,000,  11,001. 

GUTHEIE,   LOED  : — 

as  to  Powers  settlements  after  decree  nisi,  ref en-ed 

to  {T.  Oriffithes),  3603. 
Statistics    of,   as   to   number   on   the   poor's   roll 
{Lord  Salvpsen),  6271. 
Habitual  Criminals,  right   to    divorce  from,  approved 

(/.  Wing),  10,498. 
Habitual  Drunkards  Act,  see  under  Acts  of  Parliament. 

Habitual  Drunkenness: — 

Accompanied  by  misconduct  {T.  Curtis),  4052. 
Causing  neglect  of  children  {G.  Tijou),  2499. 
Claims  of  husbands,  imder  (/.  Bose),  2132,  2133. 
Considered    eqiuvalent     to    cruelty    {B.    Moore), 

4862-^. 
as    a    Crime,   proposal   re    {Sir    S.    B.    Beane), 

867,  868. 
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Habitual  Drunkenness — continued. 

Definition  of  (D.  Byre),  5t»65  ;  {£.  M.  Brow,)),  7411, 
7491-4. ;    (E.  Sanders),  9036-40 ;  (A.    Willey), 
10,247-55;  {H.  Tfrai/),  11,048-60, 
Discretionary  powers  re,  advocated  (Sir  J.  Bigham), 

781-i;  (J.  Priestley),  4:62Q-'9. 
AS  A  Geotjnd  fob  Divorce  : — 

Approved  (Sir  J.  Macdonell),  319 ;  {Sir 
G.  Lewis),  1643-5,  1686-90;  (C.  Pick- 
stone),  ^^91,  29-29-30;  (T.  Ciu-<is),  4010  ; 
{J.  Priestley),  4560-4;  {W.  R.  Fairfax), 
5091 ;  (iS.  Gates),  6254,  5306-8 ;  (L.  M. 
Brown),  7407-11 ;  {/.  Gidse),  10,901. 
Disapproved  (/.  Watts),  5670  ;  (B.  C.  Browgh), 
7898. 
Husbands,  number  of  orders  granted  at  instance 

of  wives  (/.  Roberts),  8318-24. 
Incurability  of,  questions  re  (0.  PicTcstone),  2036-8. 
Maintenance  at  inebriate  homes,  no  provision  for 

payment  of  {K  Sanders),  9074,  9075. 
Proper  authority  to  deal  with  (/.  Priestley),  4496. 
Proper   method   of   dealing    with    {U.     Sanders), 

8041. 
Regarded  as  a  species  of  lunacy  (Sir  J.  Bigham), 
629. 

Separation  Orders  : — 

Granted  for,    statistics    (/.    Rose),    2019-23, 
2182. 

Proposals  re  {R.  Gates),  5275. 
Temporary,  advocated  for  (W.  Barradale),  8830-2. 
Statistics  re  {R.  Gates),  5,  3010-12. 

OF  Wives  : — 

Relief  for  (i.  M.  Brown),  7496-8. 

Seldom    acted    against    (A.    Willey),    10,255, 

10,320-6. 
Separation  orders  for,  statistics  {R.  Mar  sham), 
1889  ;   (/.  Roberts),  8318-24. 
See    also    Habitual    Drunkards    Act,     and    The 
Licensing  Act,  1902,  under  Acts  of  Parlia- 
ment. 
Hackney,    legal    advice    given    to    the   poor    of,    (D. 

Eyre),  5961. 
The  Hague  (Netherlands),  publication  of  divorce  pro- 
ceedings, information  re  (S.  G.  Barnes),  27. 
Hague    Conference,   divorce    convention    at,    referred 

to  (Sir  J.  Macdanell),  292. 
Halifax  District    Registry,    referred    to    {A.    Willey), 
10,178. 

Hall,  Dr.,  Bishop  of  Norwich  : — 

Opinion  of,  on  divorce,  quoted  (Sir  J.  Macdonell), 

266-8. 
Recommendation  of,  as  to  reconciliation  (Sir  J. 
Macdonell),  565,  VII. 

Halsbury  Lord,  views  of,  on  domioU,  referred  to 
(Sir  F.  Piggott),  8310  (YI.),  (X.)  (d). 

Hamilton  (Scotland)  Police  Court,  separation  and 
aliment  statistics  (Lord  Salvesen),  6783 ;  (/.  B. 
Lorimer),  6822,  V. 

Hanley,  see  under  Brough,  Mr.  B.  C. 

Hannen,  Sir  John  : — 

Judgment    of,    as   to    domicil    (Sir  F.    Piggott), 
8310  (IX.)  (d),  (e),  (X.)  (a). 

Hannen,  Lord,  alteration  by,  m  restitution  orders, 
referred  to  (Sir  E.  B.  Deane),  848. 

Hansard  Debates,  refeiTed  to  (R.  Gates),  5319. 

Harriman  v.  Harriman,  case,  referred  to  (Sir  E.  B. 
Deane),  886 ;  (R.  Gates),  6276 ;  (N.  Neville),  6871, 
6873  6876,6878;  (G.  Atkinson),  100^;  (J.  Roberts), 
8219*  8244,  8245;  (W.  Barradale),  8789;  (F.  San- 
ders), 8926,  9025  ;  (R.  Peacock),  9172  ;  (W.  Earrison), 

Harris '  v.  Hicks,  case,  referred  to  (Sir  J.  Mac- 
donell), 565,  vn. 

HARRISON,  Mr.  WILLLOI  ENGLISH,  K.C., 
Chairman  of  the  General  Council  of  the  Bar, 
11,789-92. 

Assizes  : — 

Circuit  system,  criticism  of,  11,936-8. 
Costs,  11,863-73. 

Delay  in  waiting  for,  how  met,  11,896. 
Duty  to  tiy  all  cases  at,  11 ,932-4. 


HARRISON,    Me.    WILLIAM    ENGLISH,    K.C.— 
continued. 

Assizes — continued. 
Judges  of  : — 

Considered   suitable  to  divorce  jurisdio- 

tioil,  11,911. 
Matrimonial   cases    should    be   tried  by, 
11,802-8. 

The  Bar:— 

Discipline  of,  11,801. 
Voluntary  services  of,  11,904-6. 

The  Bar  Council: — 

Composition  of,  11,890-2. 

Meetings  of,  on  matrimonial  causes,  11,887-9. 

County  CorRTS : — 

Divorce  jui-isdiction,    proposed   extension  to, 

disapproved,  11,800,  11,801. 
Judges  : — 

Selected    number    of,   to    travel    round, 

11,968-72. 
Variations  in  qualifications,  11,846-7. 
Jm'ies,  character  of,  11,800,  11,801,  11,849-60. 
No  appeal  from,  11,948-50. 
District    registries,    matrimonial    causes     to     be 
proceeded  with  in,  11,812. 

DiTORCB  : — 

Charges  in,  notification  of,  advocated,  11,835. 
In  forma   pauperis,    suggestions,    11,812-18, 

11,951-67. 
Professional  assistance  of  the  poorer  classes, 

11,912-25. 
Proper     authority    to    deal    with,    11,802-8, 

11,984, 11,985. 
Respondents,  identification,  cost  of,  11,820-3. 
Tribunal   for,   should   be   of   high    standing, 

11,898-902. 
Experience  of  witness,  at  assizes,  11,930,  11,931. 

High  Court,  Divorce  Division  : — 

Advocates,  status  of,  11,801. 

District    registries,   commencement    of    pro- 
ceedings in,  11,874-86. 

Judges  on  Gircuit(proposed), objections,  11,911. 
Jurymen,  comparison  of,  11,939—47. 
Marriage  settlements,  variation  of,  in  separation 

oases  advocated,  11,835. 
North  Wales  circuit,  experience  on,  11,827-9. 
Nullity  of  maiTiage,  amendments  proposed,  11,834, 

11,835. 
Petty   Sessions    coui-ts,   tor   matrimonial    causes, 

disapproved,  11,802. 
Separation    orders,    value    of,    in    urgent    cases, 

11,897. 
Summary  Jurisdiction  Act,  amendments  proposed, 

11,830-7. 
Evidence  of  witness,  as  to  class  of  juniors,  referred 

to  (C.  Longmore),  12,034. 
Harvey  v.  Famie,   case  referred  to   (Sir  F.   Piggott), 

8310,  XI.,  XII.,  XIII. 
Hay    Fleming,    Dr.    (author    of    "The     Reformation 
in  Scotland ''),   on  marriage   law   reform,    quoted 
(Lord  Salvesen),  6716-18. 

HAT  HALKETT,  Mr.  JOHN  GILBERT,  stipen- 
diary magistrate  for  the  city  of  Hull  7171- 
7349  :— 

Collusion,  danger  of,  by  proposed  extension  of 
grounds,  7181-4. 

County  Courts,  hearing  of  prelimuiary  proceedings 
of  divorce  at,  proposal  re,  7210-11, 

Desertion,  time  limit  for,  7246-9. 

DiTOECB  : — 

Cheapening  of,  reasons,  7348. 

Facilities,  extension  of,  disapproved,  7269-8 

7315-18. 
Grounds,  extension  of,  disapproved,  7181-94 

7218-32. 
Jurisdiction,    proposed    extension    of     disan- 

proved,  7173-7217.  ^ 

Representation    of    parties,    importance   of 

7332,  7333. 
Equality   of    the    sexes   as    regards     divorce    for 
adultery  approved,  7263-8,  7291 
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ROYAL   COMMISSION    ON    DIVORCE   AND    MATRIMONIAL   CAUSES  : 


HAT  HALKET,  Me.  JOHN  GILB'E'RT— continued. 

High  C'oitet,  Divoecb  Division: — 

Appoiutment   of  additional   judge  for  local 

trials,  advocated,  7206-9. 
Oheapeniiig  of,  advocated,  7319-22. 

Hull  : — 

Bastardy  oases,  7221. 

Desertion  to  foreign  countries,  7221,  7344-7. 
Dockside  labourers,  character  of,  7309-13. 
Police  Courts  ; — 

Cruelty    cases,    effect  of    the    Summary 

Jurisdiction  Act  on,  7177-83. 
Separation,    applications    for,  for    trivial 

reasons,  7177. 
Reconciliations,  7179,  7180. 
the  Poorer  classes,  present  inaccessibility  of 

divorce  for,  proposal  re,  7186,  7186. 
Separation  Orders  : — 

Reconciliation  of  parties,  7316-18. 
Refusal     of     orders    in     certain    cases, 
questions  re,  7334. 
Skilled  artizans,  moral  attitude  of,  7312-14. 
Kingston-upon-Hull,    separation    orders,    causes, 

statistics,  7268,  7349. 
Magistrates,  stipendiary,  preference  for,  for  divorce 

jurisdiction,  7285. 
Maintenance,  without   separation,  approved,  7236, 

7249,  7250. 
MaiTiages,  youthful  and   improvident,  results  of, 

7189-S2,  7308. 
the    Poor,   unappreoiable    demand    amongst,   for 

divorce  jurisdiction,  7174,  7175. 
Publication    of    reports,    restrictions     suggested, 
7261,  7279-84. 

Sbpaeation  : — 

Representation    of    parties,    importance    of, 

7332,  7333. 
Temporary,  optional,  approved,  7241-6. 
Solicitors,  representation  by,  7332,  7333. 

SUMMAEY    JUEISDICTION    AcT,  1896  : 

Effects  of,  7175-7,  7233,  7234,  7307. 
Right    with    obligation  to  separation  under, 
7233-9. 
Evidence  of  witness  as  to  reconciliations,  referred 
to  {J.  Smith),  7547. 
Hebrew  law,  as  to  adulterous  wives  (D.  Eyre),  6125. 

HeNET  YIII.  :— 

Action  of,  with  regard  to  the  Reformatio  Legum 

{Sir  J.  Macdonell),  480-7. 
Marriage  with  Catharine  of  Aragon,  referred  to, 
(J.  Priestley),  4600. 
Herberti,  Sir  Arthur,  memorandum  of,  as  to  Inquiry  on 
Press  Publications  in  Norway,  quotation  from  (S. 
Oorell  Barnes),  7616a. 
Hermas,   the    "  Pastor "    of,  referred   to  (Sir  J.  Mac- 
donell), 565,  n. 
HERON-ALLEN,    Me.    EDWARD,    senior    partner 
of  Messrs.  AUen  and  Son,  solicitors ;  clerk  to  the 
vestry  of  the  City  of  Westminster;  clerk   to 
the   Commissioner  of  Taxes,  &c.,  &c.,  3696- 
3957  :— 
Adtjltbey  : — 

Allegations  of,  without  foundation,  3817. 

of  Husband,  single  act  of,  not  a  ground  for 

divorce,  3732. 
of  Wives,  connivance  of  husbands  for  black- 
mailing pui-poses,  3707-28,  3806-48,  3951. 

Bl/ACKMAILING  : — 

Cases  instanced,  3889. 

Publication  of  reports  an  assistance  to,  3706- 
19,  3764-893. 
Collusion,  3743-51. 
Counsels,     facts     alleged     by,    unsupported     by 

evidence,  3752-8. 
County   Courts,   proposed    extension    of    divorce 

jurisdiction  to,  disapproved,  3760-2. 
Court  of  Appeal,  aiDplications  to,  3943-50. 

DiVOECE  : — 

Blackmailing  in  connection  with,  3776-892. 
Decree  nisi,  intercourse  between  the  parties 

prior  to,  3743-61. 
Suppression     of    evidence    by    witnesses    on 

account  of  publicity,  3720-4. 


HERON-ALLEN,  Me.  'EDW ABU— continued. 

DiVOECE — continued. 

Petitions : — ■ 

Amendments  disapproved,  3762-8. 
Cohabitation  after  filing  of,  3907-17. 
Undrfended,  fear  of  publicity  contributing 
to,  3720-4. 
Equality  of  the  sexes  as  regards  divorce  advocated, 
3729-32. 

Evidence  : — 

By  affidavit,  disapproved,  3761. 

Unfounded,  3918-66. 
France,  restrictions  as  to  publication  of  divorce 

reports,  3805. 
Incorporated  Law  Society,  procedure  recommended 
■     to,  3757,  3768. 

PlTBLICATION   OF   RePOETS  : — 

Blackmailing    in    connection  with,  3706-19, 

3706-19 ;  3764-892,  3954. 
Effect  on  the  young,  3854. 
Evidence  suppressed  by  reason  of,  3720-4. 
No    deten-ent  to    immorality,    3725-8,    3796, 

3870. 
Prostitution  a  result  of,  3706-19. 
Sui^pression  of,  advocated,  3723. 
Solicitors    practising    in    blackmail,    3785,    3786, 
3949,  3966. 

Witnesses  : — 

Dislike  of,  to  publicity,  3893-906. 
Subpoenaed,  3898-957. 
Hersohell,    Lord,    judgment   of,    referred    to    {Sir   J. 
Bigham),  1234. 

Hertford : — 

Council  of,   673,  on   marriage  {Sir  J.  Macdonell), 

238,  565,  lY. 
Nearest    district    registry   to    {Sir    W.    Cobbett), 
10,091. 
Hertfordshire,  see  Longmoee,  Mr.  Charles  Elton. 
Herzog's  Encyclopedic,  quotation  from   {Sir  J.   Mar- 

donell),  566,  VL 
Hetherington  v.   Hethei-ington,   case   referred   to   (P. 
Baher),  10,776. 

High  BaUiflFs:— 

Information   received    by,    of    value    to     King's 

Proctor  (0.  Tijo^l),  2508-11. 
Number  of,  in   England   and   Wales    (0.    Tijow) 
2602,  2503. 
High    Bailiffs'    Association,    see   evidence   of    Tijou, 

Mr.  Charles,  J.P.,  member. 
High  Treason  as  a   ground   for  divorce,  reference  in 
analysis  {11.  G.  Barnes),  page  4. 

High  Court,  Divorce  Division  of : — 

Abolition    of,    question     as     to     advisability     of 

(C.  Pichstone),  2774-91,  2786  ;  {B.  Loch),  5619- 

22 ;  (/.  Guise),  10,964-70. 
Alteration  of  status  of  parties  should  be  dealt  with 

only  by  {W.  T.  Barnard),  4290. 
Atmosphere  of,  with  regard   to  undefended  cases 

(/.  Watts),  6647-52. 
Blackmailing    and    threats    of    publicity   in   {Sir 

G.  Lewis),  1764-7 ;  {E.  Heron-Allen),  3735. 
Cases  heard  in  camera  {B.  Marsham),  1846. 
Cases  in,  as  dealt  with  by  provincial  newspapers 

{F.  B.  Dingle),  8076-85. 
Centralising  at,  results   of,   case  cited   {B.  Loch), 

5426. 
Cheapening  of,  advocated  {Sir  J.  Bigham),  646-59  ; 

{B.   Moore),   4821;    {J.    Hay  Salleett),   7217, 

7319-22,  7348. 
Classes     frequenting      {Lord      Salvesen),      6668  ; 

(0.  Longmore),  12,146-60. 

CoLLirSION  IN  : — 

Not  admitted  {Sir  G.  Lewis),  1416,  1677. 
Question  as   to   frequency   of   {T.    Grifithes), 

3642-6,  3632-46. 
Safeguards  against  {T.  Gi-iffiihes),  3414. 
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Higli  Court,  Divorce  Division  of— c<m.tinued. 

Costs  : — 

Approximate  {A.  Willey),  10,156-64. 

Bill    of,    analysis    (0.    Pickstone),    2966  ;   {H. 

Gough),  3377. 
Comparison  of,  with  probatle  county   court 

costs  (W.  T.  Barnard),  4142. 
Country  oases  {T.    Grifithes),    3585-90  ;     {A. 

Willey),  10,151,  10,299-304  ;  (P.  Pearce), 

11,385  ;  (0.  Longmore),  12,044. 
Expenses   of,    should    be    at   public   expense 

(Sir  J.  Bigham),  746,  747. 
In  forma  pauperis  cases  {B.  Moore),  4821. 
Model    bills    showing    averages    (H.    Gough), 

3196-210,  3219-32  ;  (T.  Curtis),  3975-7. 
Of  proceedings  at  {W.  V/interhotham),  11,787. 
Prohibitiveness  of  {Sir  W.  Selfe),  2327. 
Question  re,  as  to  limited  incomes  {G.  Solly), 

10,711. 
Redtiction  proposed  {W.  T.  Barnard),    4308; 

{Sir  W.  Cobbett),  10,001-4. 
Undefended     cases     (T.     Grijjithcs),    3490-3 ; 

{Sir    W.    Cobbett),    10.001-4;    (/.    G^iise), 

10,866-72;    {W.   Winterbotham),    11,765; 

(C.    Longmore),     12,045;    (W.    Harrison,) 

11,861. 
Uniformity  of  {A.  Miisgrave),  119,  120. 

Counsels  : — 

Remission  of  fees  of,  for  cases  informd.pauperis, 

proposed  {W.  T.  Barnard),  4306. 
of  Undefended  case,  duties  of  {Sir  J.  Bigham), 

1339. 
Yalue  of  {T.  Grifflthes),  3653;  {W.  Harrison), 
11,801. 
and    County  Courts,     jealousy   existing    between 
{B.  Loch),  6416-17. 

OoTJRT  Fees  : — 

AboUtion  of,  advocated  {A.  Blott),  6815-18. 
Charges,  analysis  (C  Priestley),  4739. 
Remission   of,    advocated    {W.    T.   Barnard), 

4304-8;  {W.  Winterbotham),  11,Q94-. 
Revision  of,  advocated  {T.   Curtis),  4035  {!)  • 
{B.   Lock),  5475  ;    {A.    Blott),    5815-18 
(/.  Roberts),  8499-502. 
in  Undefended   oases,  reduction  of,  advocated 
{W.  T.  Barnard),  4150-2. 
Court    orders,    pi-actioe    of,    considered    unsatis- 
factory {T.  Curtis),  4035  {j). 
Decision   of   cases  heard   abroad    by,    recommen- 
dation re  {Sir  F.  Piggott),  8289-305.  _ 
Decree     absolute,     retention    of    jurisdiction    re 

{F.  Bendy),  3026. 
Difficulty  in   bringing   witnes.ses   to    {W.    Winter- 
botham), 1646. 

DiSCEETIOIf  AET   POWEES  :-~ 

as    to    Desertion,    prop- sal    re    {J.   Roberts), 
8592-5. 

In  granting  decree  if  petitioner  is  also  guilty 
{Sir  H.  B.  Beane),  1063-8. 

as  regards  Misconduct  {Sir  J.  Bigham),  599. 

Right  of  removal  with  provision  for  expenses 
of  the  poor  advocated  (C.  Tijou),  2453-5. 
District  Registries,  see  that  title. 
Domicil   question   in   {B.    Lock),    5388 ;     {Sir    F. 

Piggott),  8304-10  (XHI.). 
Evidence  by  affidavit,  when  taken  {SirH.  B.  Beane), 

814,  815. 
Findiugs     to     be     forwarded      to,     proposal     re 

{G.  Barker),  10,815-18. 
In  roEMA  Patipeeis  Oases  at  : — 

Approved  (iJ.  Moore),  4826. 

Cases  heard  at  (J.  Rose),  2038  ;  {Sir  W.  Selfe), 
2322. 

Costs  {A.  Musgrave),  69. 

Procedure  {W.  Winterbotham), 11,591-8. 
Initial  proceedings  of,  impossibiUty  of  cheapening 

{T.  Griffithes),  3547-51. 
Issuing    of  process,   suggestions    {Sir    W.    Selfe), 

2328. 
Intermediate  Courts  between,  and  County  Courts, 

establishment   of,    suggested    {Sir   W.   Selfe), 

2343-8. 
Judgment   of,  in  a  case  of  habitual  drunkenness 

(D.  %re),  5965. 


High.  Court,  DivorcelDivision  of — continued. 
Judges  :— 

Additional  appointments,  proposal  re  {Sir  J. 
Bigham),  604;  {Sir  H.  B.  Beane),  1174, 
1175;(Si>  W.  Selfe),  2424;  {C.Willoch), 
4755  ;  (/.  Hay  Halkett),  7206-9  ;  {L.  M. 
Broion),  7359-60;  {W.  Harrison),  11,984, 
11,985. 
Appeal  to,  from  County  Courts,  proposal  re, 

approved  (0.  Atkinson),  7142,  7143. 
at  Assizes,  considered  the   best  tribunal  for 

advice  {W.  Harrison),  11,984,  11,985. 
Collusive  cases  refused  by  (/.   Watts),  2103, 

(/.  Watts),  5650-2. 
Commissioners    to  assist   local   work  of,  pro- 
posal re  {J.  Priestley),  4618. 
Control   of    counti-y    juries    by,    opinion    re 

{J.  Watts),  5691. 
Decisions  on  findings  of  local  courts,  proposal 

re  {C.  Atkinson),  6995-8. 
Desirability     of     divorce     being    dealt    with 

(T.  Grifithes),  3513,  3514. 
Discretionaiy   power   exercised     by    {Sir    W. 

Selfe),  2422;  {W.  T.  Barnard),  4204. 
Disposal  of  time  {Sir  H.  B.  Beane),  1172-81 ; 

(/.  Priestley),  4647-54. 
in  Forma  pauperis  cases,  trivial,  dismissed  by 

{W.  Harrison),  11,817. 
High  Churchman,  refusing  to  give  evidence, 

case  of  {Sir  H.  B.  Beane),  1193. 
Interlocutory  matters  should  be  dealt  with  by 

(C.  Willock),  4755. 
Itinerant,  local  trials,  proposal  re  : — 

Approved  {Sir  H.  B.  Beane),  802,  803,  918- 
30 ;  {J.  Rose),  2029-34  ;  {Sir  W.  Selfe), 
2385-92,  2343,  2424  ■,{W.T.  Barncwd), 
4352^,  4373,  4381,  4382  ;  (J".  Vriest- 
ley),  4462,  4463;  (/.  Watts),  6598-605, 
5653-62;  (0.  Atkinson),  7072-5;  (J. 
Hay  Halkett),  7285  ;  (J.  Smith),  7570  ; 
{J.  Roberts),  8583-6  ;  {Sir  W.  Cobbett), 
10,027-47. 
Class  of  cases  to  be  taken  by  {Sir  W.  Selfe), 

2438-44. 
Comparative  cost  of  {Sir  W.  Selfe),  2387, 

2388. 
Delay  caused  by  {Sir  J.  Bigham),  580. 
Difficulty      in      coping      with      numbers 

{W.  Winterbotham),  11,715-21. 
Difficulty  of,  in  understanding  local  condi- 
tions (0.  Pickstone),  2960,  2961. 
Disapproved,   {Sir    G.  Lewis),   1669 ;  (B. 
Marsham),  1858,  1859,  1882-8;    {Sir 
W.  Selfe),  2443  ;  (C.  Pickstone),  2770- 
3  ;  {B.  Lock),  5502  ;  {A.  Blott),  5819  ; 
(/.   Guise),  10,967-60;    (W.    Winter- 
botham),ll,bU;{W.Harrison),ll,mi. 
Number  of  towns  to  be  taken  by  {Sir  W. 

Selfe),  2391. 
Objections  to  {W.  Bendy),  2994,  2995; 
{W.  Gregson),  3119;  (T.  Griffithes), 
3504-10  ;  {W.  Winterbotham),  11,560, 
11,737-47,  11,769,  11,770;  (FT.  Har- 
rison), 11,911. 
Possible  increase  in  number   of   divorce 

cases  {Sir  H.  B.  Beane),  1072-5. 
Procedure  proposed  {A.  Willey),   10,186, 

10,1H7, 
Opinion  re  {N.  Neville),  6906-14. 
Questions     re    (0.     Pickstone),     2802-6; 

{A.  Willey),  10,394-6. 
Suggestions  referred  to    {Sir   W.    Selfe), 
2442. 
Justice  done  by  {Sir  H.  B.  Beane),  1054. 
ifotes  of  local  trials  shoxild  be  sent  to,  pro- 
posal re  {B.  C.  Brough),  7883. 

Powers  of : — 

to  Attempt  reconciliation,  not  objected 
tP  {Sir  G.  Lewis),  1751-3. 

As  to  committals  for  newspaper  refer- 
ences, powers  re  {H.  Gough),  3256. 

to  Direct  or  vary  settlements  {Sir  H.  B. 
Beane),  875-8  ;  {T.  Griffithes),  3604. 

to  Transfer  proceedings  {W.  T.  Barnard), 
4236;  {W.  Harrison),  11,812. 
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EOYAL   COMMISSION    ON   DIVORCE   AND    MATRIMONIAL   CAUSES  : 


High  Court,  Divorce  Division  of — continued. 

Judges — continued. 

Practice  of,  in  dealing  witli  divorce  (/.  Watts), 

5640. 
Present     number    considered    sufficient    {Sir 

H.  B   Deaiie),  1118-21. 
Proliibited  from  questioning  petitioners  as  to 

personal  conduct  (T.  Griffithes),  3671. 
Questions  of  status  stould  be  dealt  witb  by 

(Sir  W.  Selfe),  24,43. 
Responsibility  of,  in  using  discretionary  powers 

{Sir  H.  B.  Deane),  865,  866. 
Restriction  of  jurisdiction  to  (/.  Watts),  5884. 
Straining  of  points  by  (/.  Watts),  5644. 
Summary  proceedings    against  publication  of 

reports  to  be  taken  by  {Sir  J.  Bigham), 

725-36. 
Summing  up  of,  reporters  should  be  admitted 

to  {Lord  Salvesen),  6538^4. 
necessity   for   trial  of   Undefended    cases  by 

{C.  Willoch),  4781-7. 
Witnesses  should  be   seen  by  {B.  Marsham), 

1776  ;  {Sir  G.  Lewis),  1622. 
Jiwies,  trial  by,  considered  desirable  {T.  Griffithes), 
3515-7. 

Jtteisdiction  of  : — 

Magistrates   should    be   empowered   to    give 
separations    on    grounds     restricted    to 
'  {W.T.  Barnard),  4387-92. 
over  Parties  in  a  case,  suggestion  re  {Sir  F. 

Piggott),  8274-777. 
for  the  Poorer  classes,  approved  (iJ.  Moore), 
4928-31 ;    (C.  AtUnson),  6990 ;    (jB.  Pea- 
cock), 9238-42,  9438  ;  (/.  Paym),  11,191, 
11,192,  11,282-7. 
Removal  of  cases  from,  disapproved  {Sir  J. 

Bigham),  1233. 
Retention  of : — 

Advocated    {Sir    J.   Bigham),    565 ;    (0. 
AtUnson),    7070,    7071;     (/.   Smith), 
7564. 
Disapproved  {E.  Sanders),  8932. 
State  supply  of  money  required  in  case   of 
restriction  to  (/.  Watts),  5582. 
Limit  rule  of  {B.  Loch),  5373. 
Notes  of  evidence   of   local  cases  to  be  sent  to, 

proposal  re  {B.  C.  Brough),  7811. 
Officials  of,  objections  to  proposed  extended  juris- 
diction {B.  Lock),  5511-14. 
Open  or  closed,  advisability  of,  question  re  {Sir 

H.  B.  Deane),  1061,  1062. 
Petitions   filed   at,   number   during  certain  years 

{B.  Gates),  5177. 
Petitions  should  be  filed  at  {W.  T.  Barnard),  4145. 
for  Poorer  classes,  proposed,  objection  to  {B.  Lock), 
5470  ;  {W.  Harrison),  11,909. 

POWEES  OP  : — 

to   Assign   counsel,  suggestion  re  {B.  Eyre), 

5979,  5980. 
to  Compel  allowances  by  husbands  to  guilty 

wii^es,  approved  {Sir  J.  Bigham),  1280-7  ; 

(/.  Payne),  11,195,  11,196. 
as    to    Custody   of    children   {C.   Pichstone), 

2747-9. 
as  to  Judicial  separation  (/.  Hose),  2117. 
for  Prohibition  of  marriage  of  guilty  persons 

{Sir  J.  Bigham),  1288. 
as   to    Settlement   on   children,    proposal    re 

{W.  T.  Barnard),  4177-82. 
Widening,  recommendations  re  {J.  P'^iestley), 

4581-6. 
Transference  of,  of  jurisdiction  in  cei-tain  cases 

advocated  (C.  Pickstone),  2672;   {W.  B. 

Fairfax),  6115  ;  {A.  Blott),  5788. 

Peocbdueb  01"  : — 

Approved  {T.    Griffithes),   3457;    ,ff.    Wray), 

11,060. 
Simplification  of,  proposed  {JJ.  Gough),  3309- 
16;  {T.  Curtis),  3966-83,   4013-24,  4053 
(/.  Roberts),  8489,  8499-502. 
Proofs  of  maiTJage  lodged  with  petition  {T.  Curtis), 
4050. 


High  Court,  Divorce  Division  of — continued. 

Public  funds  to  assist  the  poor  to,  proposal  re, 
considered  impracticable  {W.  Winterbotham), 
11,783. 

Publicity  of  {Sir  G.  Lewis),  1729-32 

Reconciliation  case  at  (/.  Priestley),  4648. 

Records  of  cases  to  be  sent  to,  prior  to  local 
trial  {Sir  W.  Selfe),  2862-4. 

ReGISTEABS  : —  ♦ 

Affidavits  to  be  sent  up  to  {J.  Priestley),  44-71, 
4472. 

Information  supplied  by,  to  King's   Proctor 
{T.  Griffithes),  3524. 

Inadequacy  of,  to  deal  with  writs  of  divorce 
{A.  Willey),  10,184,  10,185. 

Local    proceedings    to   be  forwarded  ho  {W 
Harrison),  11,812. 

to   Order   local  proceedings,  proposal  re  {C. 
Atkinson),  6994. 

Suitability  of,  for  dealing  with  divorce  {W.  T. 
Barnard),  4145,  4146. 

Travelling,  to  try  country  cases,  proposal  re 
{W.  T.  Barnard),  4235-43,  4373. 

Refen-ed  to  (-H".  Wray),  11,032. 
Remission   of   cases   to,  proposals  re  {P.  Baker), 

10,780. 
Reporters,   regular   and    occasional    {Sir  H.    B. 

Deane),  1060. 
Restitution    of    conjugal    rights,    adaptation    of 

system    of,    for    separations    by    agreement 

{A.  Willey),  10,274. 
Restriction  of  wealthy  people  to,   advisability  of 

{N.  Neville),  6830. 
Retention  of  proceedings  in,  questions  re  {B.  Lock), 

5379-88. 
Revision  of  local   decrees  nisi   at,    proposal   dis- 
approved {W.  T.  Barnard),  4376A-80. 
Revision  of  orders  and  deeds,  powers  re,  advocated 

(/.  Priestley),  4584-6. 
Right  of  appeals  from  local  courts  to,  advocated 

{B.   Marsham),    1805-7;    {B.    Moore),   4836; 

{A.  Blott),  5788,  5823  ;  {W.  Simpson),  11,324. 
Shorthand   writer,     duties     of,    referred    to    {T. 

Griffithes),  3524. 
Solicitors' fees,  in  in  forma  pauperis  cases  {W.  T. 

Barnard),  4306 ;  {A.  Blott),  5862. 
Standards  in  (/.  Watts),  5645. 

Transference  of  separation  jurisdiction  to,  advo- 
cated (C.  Longmore),  12,062. 
Transference  of  work  of,  to  county  coui-ts,   pro- 
posal re    {J.  Wing),  10,550-2. 

Trials    should   invariably   take   place    in    {Sir  J. 

Bigham),  1319. 
Tribunal  of,  approved  {Sir  J.  Bigham),  1317, 1318. 
Uncertainty  at,   as    to   time   of   trial    {G.   Solly), 

10,151. 
Undefended    cases    in,    disposal    of    {/.     Watts), 

5663-6. 

High  Court,  Probate  Division  of: — 

Applications     for     separations     received    at    {B. 

Moore),  5019-13. 
Bankruptcy  cases,  transferred  to  {Sir  W.  Selfe), 

2339. 

Registrars  of,  see  District  Registrars  of  the  High 
Court. 

High  Court  Registries,  see  District  Registries. 

Hodges  V.  Hodges,  case  of,  referred  to  {Lord  Salvesen), 
6352. 

Hollams,  Sir  John,  opinions  of,  on  "separation  (IT.  Win- 
terbotham), 11,577,  11,703-9. 

Holland,  and  the  Netherlands : — 

Conciliation  attempted  before  divorce  and  separa- 
tion {Sir  J.  Macdonell),  313. 

Marriage,  civil,  law  re  {D.  Fyre),  5994. 

Separations,  total  and  average,  statistics  {B.  Gates) 
5259,  5266. 
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Home  Office : — 

Instructions  should  be  issued  by,  to  petty  sessional 
courts  (/.  Smith),  7602. 

Opinion  of,  as  to  inaccuracy  of  police  statistics  re 
separation  and  maintenance  (/.  Roberts),  8222. 

Proposal  for  circularisation  by,  as  to  administra- 
tion of  Summary  Jurisdiction   Act    (/.   Say 
SalTcett),  72-4.2--53. 
Hong  Kong,  see  endcnce  o/PlGGOTT,  Sii'  Francis,  Cliief 

Justice  of  Hong  Kong. 
Hooper  (George,  Bishop  of  St.  Asaph  P),  opinion  of,  on 

divorce  {Sir  J.  MacdoneU),  565,  VI. 

House  of  Commons: — 

Committees  : — 

on  the  Bastardy  Laws,  referred  to  (/.  Rose), 

2180. 
on    County    Court    procedui-e,     referred    to 

(G.  Smith),  9980. 
on  Imprisonment  for  debt,  refen-ed  to  (D.  F. 
Steavenson),  2251. 
Return  to,  of  Man-iage  and  Divorce  Laws  in  the 
self-governing   British   Colonies,   referred   to 
{S.  G.  Barnes),  11-13. 
Hoxton,  legal  ad^dce  given  to  the  poor  of  (D.  Eyre), 
5951. 

House  of  Lords: — 

Appeal  to,  from  Scottish  Courts  (Lord  Salvesen), 

6547. 
Case  in,  refeiTed  to  (Lord  Salvesen),  6418. 
Divorce   procedure   formerly  before  (Sir  J.   Mac- 

donell),  556. 
Domioil  doctrine  laid  down  by   (Sir  F.  Piggott), 

8310  (VI.). 
Persistent   cruelty   as   defined  by    (G.   Atkinson), 

7165-9. 

Hxdl:— 

District  Registry,  referred  to  (A.  Willey),  10,178 ; 

(S.  Wray),  11,038. 
Incorporated  Law  Society,  evidence  on  behalf  of, 

see  Weat,  Mr.  Harry,  President. 
Police  court,  see  under  Payne,  Mr.  J.  H. 
Stipendiary    magistrate,    evidence    of,    see    Hat 

Halkbtt,  Mr.  John  Gilbert. 
Hume  V.  Hume,  divorce  case,  as  to  domicil    'Sir  F. 
Piggott),  8310  (XH.). 

Hungary : — 

Divorce  laws  (H.   G.   Barnes),  45 ;    (Sir  J.   Mac- 
donell),  318,  319,  323,  387. 

Separations,  statistics  (B.  Gates),  5259. 
Hunter  v.    Hxmter,   case   of   desertion,   quoted    (Lord 

Salvesen),  6385. 
Huntingdonshire,  separation  orders,  percentage  (Sir  J. 

Macdonell),  411. 
Hyde  v.  Hyde,  Mormon  case,  ref  en'ed  to  (Sir  F.  Piggott), 

8310  (XI.). 

Illegitimacy : — 

Birth-rate  of  (B.  Gates),  2529-32. 

Statistics    of,    considered   no  test  of   immorality 

(B.  Moore),  5014-20. 
Uncertainty    of  domicil  law  re  (Sir  F.  Piggott), 

8810.  (VIII.). 

Illegitimate  Children,  see  Children,  Illegitimate  :— 
Caused  by  judicial    separation,    questions  re   (J. 

Base),  1977-96. 
Conversion    of    separation    orders    into    divorce, 

question  as  afEecting  (B.  Loch),  5541-6. 
Deductions     from     statistics     of,     question     re 

(E.  Sanders),  9134. 
Statutory  recognition  of,  afEecting  family  rights 
(B.  Brough),  7901-8. 

Immorality: — 

Causes     contributing   to     (jB.     Moore),    4919-27; 

(W.    B.     Fairfax),    5038-52;    (B.    Peacock), 

9392-4. 
Comparison  of,  in  town  and  country  (H.   Wray), 

11,042-44. 
Costliness  of  divorce  leading  to,  in  certain  classes 

(Sir  W.  Cobbett),  10,009 ;  (J.  Wing),  10,522. 


Immorality — continued. 

Desertion     without     divorce,     an     incentive     to 

(/.  Priestley),  4539-44. 
or  Husband  : — 

Regarded  as  cruelty  (Sir  W.  Selfe),  2303. 
Taking  place  after  separation  (F.  W.  Dingle), 
8002-5. 
Non-payment  of  maintenance  no  encouragement 

to  (/.  Roberts),  8724. 
Separation  orders  conducing  to  : — 

Assented  to  (R.  Moore),  4931-7;  (-B.    Lock), 

5446-57. 
Disallowed    (/.   Roberts),   8128-32;    (R.  Pea- 
cock), 9383-7. 
as  a  Source  of  livelihood  (Sir  H.  B.  Deane),  1170. 
Without   conviction  of   wrong-doing  (R.   Moore) 
4997-8. 
Imperial  funds,  see  National  Exchequer. 
Impotence  as  a  ground  for  divorce,  reference  in  analysis 
(H.  G.  Barnes),  p.  4. 

Income  Tax : — 

as    a     Basis    of     limitation     for    local     divorce 

(E.  Sanders),  8908-10. 
as   a   Limit   to   divorce  in  summary  jurisdiction 

courts  (E.  S-mders),  9087-8. 
Total  number  subject  to  (E.  Sanders),  8909,  8910. 
Incompatibility    of    temper,    a    cause    of    separation 

(0.  Tijou),  2496. 
Incorporated    Justices'    Clerks    Society,    evidence   on 
behalf  of,  see  Robekts,  Mr.  John  Robert,  President. 

Incorporated  Law  Society : — 

Action  recommended  to,  in  case  of  untrustworthy 
evidence     of    solicitors     (E.     Seron    Allen), 
3757-8. 
Duty  of  pro  Deo  should  be  taught  by  (B.  Lock), 

5352. 
Evidence  on  behalf  of,  see  Longmoee,  Mr.  Charles 
Elton,    and     Wintbebotham,  Mr.    William 
Howard. 
Incoi-porated   Law   Society   of    Liverpool,    see    under 

Solly,  Mr.  Godfrey  Allan,  Vice-President. 
Incorporated  Leeds  Law   Society,    evidence  on  behalf 

of,  see  WiLLBT,  Mr.  Arthur,  member. 
Indictable  Offences  Act,  see  under  Acts  of  Parliament 

Inebriate  Reformatories : — 

Compulsory  treatment   at,    powers  proposed  for, 
(E.  Sanders),  9041. 

Difficulty    as    to    payment     of     maintenance    in 
(E.  Sanders),  9074,  9075. 

Numbers  admitted,  statistics  (B.  Gates),  5310-12. 
Inebriates  Act,  see  under  Acts  of  Parliament. 
Infant  Custody  Act,  see  under  Acts  of  Parliament. 
Infants,  "  status  "  and"  capacity  "  of  (Sir  F.  Piggott), 

8310  (IX.)  (e),  (X.)  (a),  (b),  (c). 
"  Injures     graves, "    as    a    ground    for    divorce     (Sir 

J.  Macdonell),  319. 
Innocent  III.,  Pope,  exceptions  made  by,  to  the  doctrine 

of  indissolubility  (Sir  J.  Macdonell),  565,  IV. 
Inns  of  Court,  Benchers  of,  control  bv,  over  the  Bar 

(W.  Harrison),  11,801. 
Insanity,  see  Lunacy. 

Intemperance,  as  distinguished  from  habitual  drunken- 
ness (J.  Base),  2020-3. 
International  Law  Society,  paper   and   statistics   read 

before,  referred  to  (B.  Lock),  5398,  5399. 
Inverness     Police     Court,     separation     and      aliment 

statistics  (Lord  Salvesen),  6783. 
Ipswich,  registrars  referred  to  (F.  Dendy),  3088. 

Ireland : — 

Absence  of  divorce  in  (Sir  J.  Bigham),  1259. 
Conflict    of    the    Church    with    secular    divorce 

(Sir  J.  Macdonell),  565,  IV. 
Divorce,  how  obtained  (Sir  J.  Macdonell),  305,  307. 
Judges  of  Assize,  local  appeals  heard  by,  5429-33. 
Restrictions  in,  concerning  divorce  (/.  Macdonell), 

247,  248,  558,  559. 

Sepaeation  : — 

Procedure  (H.  G.  Barnes),  45. 

Statistics  (B.  Gates),  5259. 
Irreconcilable    hatred,   reference   in    analysis    (If.    G. 
Barnes),  p.  4. 
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ROYAL   COMMISSION    ON    DIVORCE   AND   MATRIMONIAL   CAUSES  : 


Irregular  Unions  :^ 

Alleged  as  resulting  from  cost  of  divorce,  disallowed 

{B.  Feacoclc),  9265. 
Causes  (C.   Flclcstone),  2681-5.   {Sir   W.   Cobbett), 

10,016-21;  (C.  Barker),  10,820-5;  (P.  Pearce), 

11,386. 
Prevention     or    regularising    of,    by    facilitating 

divorce,  question  re  {B.  G.  Brough),  7897. 
of  Separated  people,  and  subsequent  reconciliations 

(/.  Hay  Halhett)  7296. 
Isaacs,  Sir  Rufus,  referred  to  (/.  Priestley),  4547. 

Italy  :— 

Conciliations  attempted  (Sir  J.  Macdonell),  313. 

Divorce  in  (Sir  J.  Macdonell)),  319. 

Marriage,  civil,  valid  but  not  obligatory  (D.  Eyre) 

599. 
Separation,  (H.  O.  Barnes),  45  ;  [Sir  J.  Macdonell), 

323  ;  (B.  Gates),  5259. 
James    I.  (of    Scotland),    in  foima,   pauperis,    system 
instituted  by  (Lord  Salvesen),  6668-61. 

James,  Mb.  JgsTicB  : — 

Judgment  by,  referred  to  (Sir  F.  Piggott),  8310, 

VII. 
on  Legitimising  of  tbe  children  of  aliens  [Sir  F. 

Piggott),  8310,  XII. 
Quotation  from,  on  free  will  as  to  domicile  {Sir  F. 
Piggott),  8310,  XII. 
Japanese  Divorce  Act,  1898,  a:ffecting  divorce  rates  {Sir 

J.  Macdonell),  367-70. 
Jenner-Fust,     Sir    H.,    quotation    from,    on    domicil 
(Sir  F.  Piggott),  8310,  YII. 

Jettnb,  Sie  Teancis  : — 

Cases  beard   by,  refeiTed  to  {J.  Priestley),  4543, 
4588. 

Refen-ed   to    (T.    Gh-iffithes),   3608;    (0.    Willock), 
4756. 
Jews,  morality  of  (C.  Tijou),  2493,  2494. 
Jolinson,   Dr.,    quotations   from,   as   to   the   crime   of 

adultery  {T.  Griffithes),  3464,  3631. 
rt  Johnson,  case  of,  referred  to  {Sir  F.  Piggott),  8310, 

VIII.,  XII. 
"  Joint  income,"  terms  considered  misleading  (C.  Pich- 

stone),  2662-4. 
Joint   property,    disapproved   term    {A.    Blott),    6796, 

6796. 
Judges,    general  dependency    of,    on  the    Bar    {Lord 

Salvesen),  6648. 
"  Judicial   Review,"   article   in,   on  the  importance  of 

questions   affecting   status,   referred    to    {Sir    W. 

Selfe),  2323. 

Judicial  Separation : — 

Abolition  of  (proposed) : — 

Advocated   {Sir  H.   B.  Deane).  1122-31;  (T. 
Griffithes),  3663-70. 

Deprivation  by.  to  certain    persons     {W.    T. 
Barnard),  4314-16. 
Abuse    of   laws    re,    proposals    {W.    B.    Fairfax), 

5064-7. 
Adultery   of    petitioner   discretionary    powers    re 

granting  of,  advocated  {B.  Moore),  4883-8. 
Alimony,  restrictions  of  {Sir  G.  Lewis),  1424-33. 
Allowances    stopped   on   imfounded   charges  {W. 

T.  Barnard),  4158-61. 
Anomalies  in  connection  with  {T.  Grifflthes),  3475. 

Applications  foe  : 

on  Adultery  only  (C.  Willoch),  4759. 

with    Justification   for    divorce,    proposal    re 

{J.  Priestley),  4565-8. 
and   Orders   made,    percentage    (/.    Boberts), 
8205-9. 
Arguments  for  and  against  {Sir  J.  Macdonell),  289. 
Cases    of,  coming  together  agaiu  {Sir  G.  Lewis), 

1715,  1720A-26. 
Case    referred   to,   unfairness   of  {Sir    G.  Lewis), 

1467. 
CaITSES   of  : 

Admitted  by  the  Church  {Sir  J.  Macdonell), 

566. 
Entitling  to  divorce,  advocated  {T.  Griffithes), 
3477. 
Collusive  cases  {Sir  J.  Bigham),  698-709. 
Decrease  in  applications  for  {B.  Gates),  5233-5. 


Judicial  Separation — continued. 

Definition  and  condemnation  of  (D.  Eyre),  6010. 
Disapproved  (T.  Griffithes),  3475-7  ;  {Sir  G.  Lewis), 
1716-18,  1589-98 ;  {T.  Curtis),  3984-98. 

WITH  GrEOrNDS  FOE  DiVOECE  : — 

Approved  {T.  Curtis),  4007. 

Disapproved  of  '  {Sir  J.  Bigham),  722-4 ; 
{Sir  H.  B.  Beane),  872  ;  {Sir  G.  Lewis), 
1495-8. 

Frequency  of  cases  {W.  T.  Barnard).  4420-2. 

Reasons  for  application  for  (D.  Eyre),  5987-92. 
for  Habitual  drunkenness,  advocated    (B.    Gates), 

5276. 
Moral  effect  of  {Sir  G.  Lewis),  1709-16  ;  {A.  Blott), 

5828-31. 
Period  of,  to  be  reckoned  as  desertion  for  divorce 

{A.  Blott),  5833^. 
Petitions,  number  of,  in  certain  years  {B.  Gates), 

6174-7. 
Position  of  women  with  regard  to    {Sir  J.  Mac- 
donell),   565,   X.;    {Sir    J.  Bigham),  714-17; 

{Sir  G.  Lewis),  1400-6. 
Power   to  order   settlements   by  respondents    {W. 

Harrison),  11,836. 
Powers  of  justices  as  regards  {Sir  G.  Lewis),  1424. 
Present  amount  of  {Sir  J.  Macdonell),  332-6. 
Question  as  to  whether  respondents  should  have 

the  right  to  apply  for  divorce  (T.  Griffithes), 

3573-83. 
Reasons  for  application  for  (/.  Priestley),  4636-7. 
Rescinding  of  present  position  of,  advocated   {C. 

WillocTc),  4776. 
Temporary,  advocated  {A.  Blott),  5829-927. 
Women's  hardships  under  (T.  Cartif.).  3988-94. 

Juries : — 

Opiuions  on  {Sir  H.  B.  Deane),  856-9. 

TeIALS  BT  : — 

Advantages  {W.  T.  Barnard),  4100-9. 
Approved  of  {Sir  G.  Lewis),  1613-5. 
and  Discharge,  comparison  of  {Sir  J.  Bigham). 
1349-64. 

Justices  of  the  Peace : — 

Administration  by,  of  the  Summary  Jurisdiction 
Act  {Sir  J.  Bigham),  606-10  ;  /.  Hay  Halhett, 
7233,  7234 ;  Sir  W.  Cobbett,  10,049-52. 

Classes  represented  by  (J.  Guise),  10,908-23, 

ClEEKS  : — 

Assista,uce      of,      in       making       judgments 

(/.    Boberts),    8550-8852;     (C.    Barker), 

10,841-3 ;  (P.  Pearce),  11,459-61. 
Assistance  given  by,  to  poor  wives  applying 

for  separation  {E.  Sanders),  8926. 
Notes     of     evidence     shotdd    be     taken    by 

{C.  PicTcstone),  2657-9. 
Qualifications    and   salaries    of     (/.     Boberts), 

8613-23. 
Recommendation  re  {J.  Priestley),  4438—47. 
Small   proportion   of  (D.    Steavenson),    2228, 

2229. 
Variation  in  results  of  {Sir  J.  Bigham),  667- 

72. 
Competency  of,  opinion  re  {J.  Boberts),  8142-9. 

COUNTET : 

Administration   by,  of   the    Summary   Juris- 
diction Act  (/.  Payne),  11,170-76. 
Attitude    of,    towards     cruelty    (/.    Payne), 

11,198-200. 
Divorce     jui-isdiction     by      (proposed),     dis- 
approved {Sir  H.  B.  Deane),  810. 
Custody   of    children,   powers    of    (/.   Priestley), 

4616. 
to   Deal  with  assaults,  approved  (D.  P.  Steaven- 
son), 2191. 
Decisions  of,  reversed  (Sir  H.  B.  Deane),  943. 

DiSCEETIONAEY    POWEES,    PEOPOSALS    re  : 

Addition  of  hard  labour  for  failure  to  pay 
{W.  Barradale),  8844. 

as  to  Commitment  for  failure  to  pay  main- 
tenance, suggestions  re  (P.  Baker),  10,760. 

as  to  Discharges  on  account  of  vrife's  adultery 
{W.  Barradale),  8820-3. 
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Justices — contirmed. 

DlSCBETIONAEY      POWEBS,      PROPOSALS       re OOn- 


as   to   Habitual   dnuikeimess,   advocated  (E. 

Sanders),  9040. 
as    to    Limits   to   separation   orders    (JB.    E. 

Moore),  4949-51 ;  {B.   C.  Brough),  7795- 

7800. 

Divorce  Jurisdiction  by,  proposed  : — 

Advocated,  restrictions  suggested  (C.  Barker), 

10,814-19. 
Disapproved     {B.    Marsham),     1775,     1776 
{B.  Gates),  5190  ;  ((?.  Solly),  10,687-90 
(fl.   Wray),  11,053;    (J.  Payne),  11,146 
[W.  Simpson),  11,319,  11,320. 
Election  by  bench,  of,  of  statutory  committee 
for,  proposal  re  (E.  Sanders),  8936. 
Habitual  drunkenness   should  be    dealt    with   by 
{J.  Priestley),  4496. 

Judgments  op  ; — 

Affected  by  advisers  (F.  B.  Dingle),  8040-51. 

Criticism  re  (H.  Gough),  3366-70. 

Difference   in,    affecting    statistics   (/.    Rose), 

2138-46. 
Personal  bias  influencing  (P.  Pearce),  11,409. 
Variability   of   {E.  Sanders),  9125,  9126;  (/. 
Wing),  10,474-84. 

Jurisdiction  of  : — 

Considered  sufficient  {B.  Peacoch),  9224. 
Restriction  to  maiatenance  orders  advocated 

(C.  Longmore),  12,053-6. 
Retention  of,  approved  (JV.  Neville),  6882. 
for     Urgent     oases,    approved    (H.    Gough), 

3189-91 ;  (C.  Longmore),  12,066. 
Lay,  see  Non-Stipendiary. 
Local  Knowledge  of  : — 

Value  of   {B.  Loch),  5563-9 ;    (F.   W.  Single), 

7991-7. 
Disadvantages     of     (/.      Guise,     10,908-21); 

{S.  Wray),  11,112-15. 
Maintenance  Jurisdiction  by: — 

Action  of,  in  applications  for  enforcement   of 

orders  {H.  Gough),  3334-65. 
Amount   of    orders,    discretionary  powers   re 

(/.  Payne),  11,194-7. 
Discretionary   powers    of,    as   to,   method   of 

payment  of  (Sir  H.  B.  Deane),  1111-17  ; 

(J.  Priestley),  4615,  7799. 
Enforcement  of,  powers  re  {H.  Gough),  3258- 

67;  (C.  Atkinson),  7098-7105. 
Former  powers  of  (/.  Bose),  2120. 
Option  as  to  committal  proposed  (G.  Barker), 

10,809-11. 
Power  to  order  payment  through   the  Court 

{B.  Peacock),  9232. 
Raising   of    amount    of   order   advocated  {A. 

Willey),  10,409-14. 
"Without  separation,  powers  re  {F.  B.  Dingle), 

8060-4. 
Matrimonial  Causes  Jurisdiction  by:— 

Removal  of,  advocated  {Sir  G.  Lewis),  1668- 

70;    (C.    Pickstone),    2657;    (If.    Gough), 

3165-79,  3370. 
Variety  of  judgment,  in  (E.  Gough),  3323-5. 
Missionaries'  assistance  to,  in  separation  cases 

{Sir  J.  Bigham),  737. 

NON-STIPBNDIART  ; —  j     , -e,    c< 

Attitude  of  the  lower  classes  towards  (J<j.  ban- 
ders), 8922. 
Divorce,  jurisdiction  for,  proposal  re:-- 

Approved  (D.  F.  Steavenson),  2187,  ^i»H. 

Disapproved  (C.  Pickstone),  2901-4. 

Restrictions  imposed  {C.  Pickstone),  2873. 

of  Separation  orders,  considered  unsatis- 
factory   {Sir    H.    B.    Deane),   831; 
(C.  Pickstone),  2637^1. 
Decisions    of,    in    matrimonial    causes     {W. 

Gregson),  3121. 
Committee  of,  for  matrimonial  causes,  proposal 

re  advocated  {E.  Sanders),  8919. 
Disapproval  of  {W.  T.  Barnard),  4291. 
Inespei-ience    of  assistants  of  (0.   Pickstone), 

2865,  2866. 


Justices — continued. 

Powers    of,    re    separation    prior     to     Summary 
Jurisdiction    Act    {Sir    G.    Lewis),    1421-4 ; 
(/.  Bose),  2114-15. 

Powers  proposed  for  : — 

to  Adjourn  summons  for  maintenance  {W.  T. 

Barnard),  4154. 
to  Bind  over  husbands  for  beating  ( W.  Barra- 

dale),  8825,  8826. 
to    order    Custody   of    children     (P.    Baker), 

10,761-6. 
to    Grant  temporary  separation   orders  only, 

advocated  {D.  F.  Steavenson),  2216. 
to  Issue  warrants  on  application  of  deserted 

wives,  proposal  re  {B.  C.  Brough),  7788. 
to  Make  ordei's  for   desertion   or   neglect   to 

maintain  {W.  Barradale),  8811. 
to    Order  cohabitation   luider   supervision  (/. 

Payne),  11,188. 
to    Order  payment  of   maintenance   through 

officials  (P.  B.  Dingle),  7971-81. 
to  Order  persons  to  Inebriates'  Homes  {E.  San- 
ders), 9041. 
to   Order  temporary  allowance   to  wives  {W. 

T.  Barnard),  4362. 
to   Varjr  deeds   of   separation   by   agreement 
{A.  Willey),  10,267-74. 
Reconciliations   attempted   and    effected    by    {B. 
Marsham),   1866-8;  (/.    Bose),   2166-74;  {N. 
Neville),  6941 ;  (/.  Hay  Halkett),  7234. 
Relations   of,  with   the  poor    {J.  Bose),    2052-9 ; 

{Sir  W.  Selfe),  2402  ;  (J.  Smith),  7596. 
Restrictions  of  powers  of  application  to,  proposed 

{Sir  G.  Lewis),  1424-34. 
Right  to  appeal  from,  suggestions  re  {A.  Willey), 

10,257-64. 
Right   of   application  to,    for  desertion,   removal 

of,  advocated  (C.  Pickstone),  2704-8. 
Selected  rota  of,  proposal  re  {J.  Wing),  10,473-81. 

Separation  Jurisdiction  : — 

Ability  of,  to  deal  with  cases  (/.    Priestley), 
4494,-6. 

Approved  {Sir   W.   Selfe),   2407  ;   (P.   Dendy), 
3032-7  ;     {B.     C.     Brough),      7929-31 
(P.  Pearce),  11,456,  11,457,  11,493. 

Cases  coming  together   again  {Sir  G.  Lewis), 
1720a-5. 

Decision  as  to  period  of  orders  to  be  left  with, 
{Sir  H.  B.  Deane),  lOC'5-7. 

Difficulty  of,  in  deciding  cases  (0.  Atkinson), 
7123. 

Exercise  of  (/.  Watts),  5703. 

Inability   of,   to   cope   with   work  (JD.  Eyre), 
6019. 

Insufficient    evidence     accepted     (J.     Wing), 
10,475-7, 

Objections  to   {Sir  H.  B.   Deane),   936;    (C. 
Pickstone),  2792,  2793. 

Permanent  orders  (/.  Watts),  5711,  5712. 

Reconciliations  affected  (J.  Bose),  2002-6. 

Removal  of  restrictions  advocated  {W.  T.  Bar- 
nard), 4387-92. 

Separate    class   for,   proposals   re  {J.    Wing), 
10,523-6. 

Simple  character  of  issues  {A.  Willey),  10,182- 
3. 

Temporary  only,  proposals  re  {J.  Bose),  1940 
1941;  {H.  Gough),  3183-5;  (D.  Eyre), 
5960,  5961;  {W.  Winterhotham),  11,573- 
8,  11,655-9,  11,676-8,  11,763. 

Transference  advocated  (C  Pickstone),  2699- 
718  ;  (C.  Longmore),  12,052. 

Stipendiary  : — 

as  Authority  for  matrimonial  cases,  opinions 

and   suggestions   re    {Sir  H.  B.  Deane), 

1146,  1147;  {Sir  G.  Lewis),  1559-83. 
Criticism     upon,     and     system     of     law     in 

County  Courts  {Sir  G.  Lewis),  1566-83. 
Depositions  of  witnesses  to  be  taken  before 

suggestions  re  {Sir  J.  Bigham),  648. 
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Justices — continued. 

Stipendiary — continued. 

For  Divorce  Jurisdiction  (Proposed) : — 

Approved  (/.  Hay  Ralhett),  7285  ;  (5.  0. 
Erough),  7826-8  ;  (D.  F.  Steavetison), 
2187-9  ;  (/.  Payne),  11,151. 
Committee  for  selection  of,  recommenda- 
tions re  {F.  B.  Bingle),  8069. 
Disapproved  [B.  Marsham),  1775,  1776. 
Opinions   re    {Sir    G.    Lewis),    1510-14, 
1520  ;  (/.  Hay  Halkett),  7213-15. 
Machinery  of  (D.  F.  Steavenson),  2819. 
Restriction  of  powers,  advocated  {W.  B.  Fair- 
fax), 5116. 
Separation  Jurisdiction  by  : — 

Approved  (Sir  H.  B.  Beane),   831;  {Sir 
W.  Selfe),  2408 ;  {B.  Peacoch),  9285, 
9286  ;  (W.  Harrison),  11.978. 
Proposed  increased  number  for   {Sir  W. 

Selfe),  2409. 
Temporary    orders,     advocated    {D.     F. 
Steavenson),  2192. 
Tribunal  of,  objections  to  (P.  Pearce),  11,458-62. 
Trivial  applications  to  (D.  Eyre),  5972,  5973. 
Kennedy  v.   Kennedy,    case  of,  referred  to   {Sir   John 

Macdonell),  565,  XI. 
Kent,  district  registries  in  {W.  Harrison),  11,880. 
Kentucky,   U.S.A.,   separation,  grounds  for  {Sir  John 

Macdonell),  319. 
Keswick,  county   court  referred  to  (D.  F.  Steavenson), 

2194. 
Kilmarnock    Police    Court,     separation    and    aliment 
statistics  {Lord  Salvesen),  6783. 

King's  Bench  Division ; — 

In  forma  pauperis,   rule  re,  quoted    {W.    Winter- 

hotham),  11,591 ;  {W.  Harrison),  11,812, 11,813. 
Issuing  of  concurrent   writs   by,   referred   to    {T. 

Curtis),  4035  (&). 
Jurisdiction   to   try  oases  of,   at  an  intermediate 

court,  suggested  {Sir  W.  Selfe),  2344. 
Practice   of,   in   making   applications    on   motion, 

advocated  {T.  Curtis),  4035  (9).  . 
Procedure   at,  as  regards  fees,  approved    {W.    T. 

Barnard),  4153  ;  (/.  Boberts),  8499-8502. 
Procedui-e  of,  adoption  for  service  advocated  (/. 

Boberts),  8587. 
"  King's  Courts,"  historical  foundation   of  (B.  Loch), 
5415-17. 

King's  Proctor : — 

Abolition  of  office  of,  proposal  re  {Sir  G.  Lewis), 

1756,  1757  ;  {W.  B.  Fairfax),  5117. 
Action  of,  how  put  in  motion  {T.  Griffitues),  3645, 

3646. 
Advantage   of   shorthand  notes  to   {T.  Griffithes), 

3421-3. 
Cases   of  collusion  undetected  by,  question  as  to 

frequency  of  {T.  Griffithes),  3632-46. 
Communication  with,  in  every  case  advocated   (P. 

Baker),  10,752. 
Difficulties  of,  with  regard  to  the  poorer  classes 

(/.  Payne),  11,208-14. 
Difficulties    of,   in   proving   collusion   {Sir   H.  B. 

Beane),  1144. 
Doubtful  cases  sent  to,  for  further  investigation 

{Sir  J.  Bigham),  1339. 
Effect  on  office   of,  by  extending  jurisdiction  of 

divorce  {T.  Griffithes),  3414-26  ;  (P.  B.  Bingle), 

8034-6. 
Experience  of  high  bailiffs  would  be  of    value  to 

{C.  Tijou),  2508-11. 

lUTEETENTION  OP  : — 

Oases  quoted    {Sir  H.  B.  Beane),  1210;    {T. 

Griffithes),  3481. 
for  Concealment  of  material  facts  {W.  Winter - 

bothain),  1561. 
in  County  Courts  disapproved  {Sir  J.  Bigham), 

565  ;  {Sir  G.  Lewis),  1453-5. 
after   Decree    nisi,    disapproved    (B.    Gates), 

5194. 
in  Divorce  cases  {A.  Musgrave),  89 
Grounds  of  {Sir  J.  Bigham),  592-605. 
Number  of,  in  a  certain  year  {T.  Griffithes), 

366S. 


King's  Proctor — continued. 

Inteetbntion  of — continued. 

Procedure  of  {T.  Griffithes),  3415-26. 

and  Subsequent  action  proposed  (P.  Bendy), 

3049. 
for  Suppression  of  facts  {T.  Griffithes),  3660-5. 
Referi-ed  to  {Sir  J.  Bigham),  654. 
Local    representation   of,    suggestions   re   {Sir  J. 
Macdonell),  402-7  ;  {Sir  H.  B.  Beane),  953-5  ; 
{Sir  W.  Selfe),  2432-7  ;  (P.  Bendy),  3025,  3028, 
3029,   3045.    3591-7;    {N.   Neville),    6924-8; 
(P.  B.  Bingle),  8032,  8033. 
Office   of,   reason  for   existence  {Sir  J.   Bigham), 

1275. 
Present  methods  of,  in  local  eases  {B.  Lock),  5438- 

41. 
Publication   of  reports   an   assistance   to     (P.   B. 

Bingle),  8055-8. 
Registrar  of  County  Courts  to  act  as,  question  re 

{Sir  H.  B.  Beane),  953. 
Source  of  information  supplied  to  {T.  Griffithes), 

3524-30. 
Supervision  of  local  cases,  proposal  re  {Sir  W.  Selfe), 
2393  ;  (/.  Priestley),  4479-82. 
Kingston-upon-Hull,    city   and    county   of,    see    under 

Hay  Halkett,  Mr.  John  Gilbert. 
Kingston-on-Thames,     returns    re,     referred    to     (J. 

Boberts),  8187. 
Kirkcaldy  Police   Court,    separation   and  aliment  sta- 
tistics {Lord  Salvesen),  6783. 
Kidsgrove,  separation  orders,  statistics   {B.  C.  Brough), 

7757. 
Knox,  John,  on  divorce   {Sir  J.  Macdonell),  255,  565, 

VI.  ;  {Lord  Salvesen),  6605. 
Lambeth   PoKce    Court,    separation    orders,   statistics 

{B.  Marsham),  1889. 
Lanark  Police  Court,   separation  and  aliment  statistics 
{Lord  Salvesen),  6783. 

Lancashire : — 

Assizes,  number  of  {C.  Pickstone),  2617. 

DiVOECB  : — 

Applications  by  the  wife   {Sir  J.  Macdonell), 

425. 
Percentage  per  population  {Sir  J.  Macdonell), 

343. 

Sbpaeation  Oedbes  : — 

Elderly  women  applicants  for  (C.  Pickstone), 
2806-13. 

for  Husbands,  question  re  {Sir  John  Mac- 
donell), 561-4. 

Proportion  of,  as  compared  vrith  other  counties 
{C.  Pickstone),  2857. 

Working-  Classes  : — 

Obsetvance  of  man-iage  tie  amongst  (C  Pick- 
stone), 2846-50,  2880-5. 
Satisfaction    of,    at    proposed    facilities    for 
divorce  {C.  Pickstone),  2841^. 
Lanoellotus  (ecclesiastical  lawyer),  quotation  from,  as 

to  divorce  {Sir  J.  Macdonell),  524-6. 
Lansdovme,  Marquess  of,  refeiTcd  to  {B.  Gates),  5319. 
Laud,  Archbishop,  and  the  Scottish  Episcopal  Ohui-ch, 

referred  to  {Lord  Salvesen),  6712. 
Laverack,  Son,  and  Wray,  Messrs.    (solicitors,  Hull),. 

referred  to  {H.  Wray),  11,025. 
"  Law    Quarterly    Review,"    1897,    action     by     Star 

Chamber  referred  to  in  (D.  Eyre),  6119. 
Lay  magistrates,  see  Justices,  non-stipendiaiy. 
Lecky,  William,  author  of  "  Democracy  and  Liberty," 
quotation  from,  on  marriage  (D.  Eyre),  5994. 

Leeds : — 

Assizes,   circuits,  number  of  {A.  Willey),  10,178 ; 

{W.  Harrison),  11,804. 
Desertion  abroad,  cases  of  {A.  Willey),  10,228-38. 
Maintenance      orders,      statistics       {A.    Willey), 

10,212-17. 
Population  (C.  Atkinson),  6959-61. 


INDE.X. 
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Leeds — continued. 

Sbpaeation  Oeders  : — 

Collusive  anungements  for,  recommendatiou 

re  (A.  Willey),  10,221-6. 
Granting    of,     without     sufficient     evidence, 
recommendation  re  {A.  Willey),  10,218-26. 
under  Licensing  Act,  1902,  number  (C.  Atkin- 
son), 7011. 
Rescinding    of,    reason    for     small    number 

{A.  Willey).  10,204-5. 
Statistics  {A.  Willey),  10,211-17. 
Under  the  Summary  Jurisdiction  Act,  num- 
bers (C.  M.  Atkinson),  6956-0. 
Leeds  Union  outdoor  relief  of  deserted  wives  (A.Willey), 

10,426. 
Leek,    part    of,    separation    orders,    statistics    (B.    C. 

Brough),  7757. 
Lease,  Mr.,  of  the  Poor  Man's  Lawyer  Department  at 

Cambridge,  referred  to  {B.  Moore),  4795-8. 
Legal  Aid  for  the  Poor,  lectui-e  on,  refen-ed  to  {B.  Lock), 

5345,  5346. 
Legal    Aid    Societies,    work    of,    and    difficulties    re 

XW.  Winterhotham),  11,649. 
Legal  Aid  Society,  see  Lock,  Mr.  Benjamin  Fossett, 

member  of  the  Executive. 
Legal  Procedure  Committee,  report  of,  as  to  divorce 
reform,  referred  to  (W.  Winterhotham),  11,534. 

Legitimacy : — 

Dependence  of,  on  national  law  (Sir  F.  Piggott), 
8310  (51.).  (Xin._). 

Uncertainty  of  domioil  law  re  {Sir    F.    Piggott), 
8310  (VIIL). 

See  also  Illegitimacy. 
Leicester,    Incoi-porated    Law     Society,    evidence     on 

hehalf  of,  see  Simpson,  Mr.  William. 
Le  Mesurier,    case    of,    referred    to    (Sir  F.  Piggott), 

8286-8.  8310  (YI.),  (XH.),  (XIH.). 
Leo   the  Wise  (9th  century),   insanity   a   ground   for 

divorce  introduced  by  (Lord  Salvesen),  6411. 
Leake  and  Lowenfeld,  joint  authors  of  "  The  United 

States  Book,"  referred  to  (Sir  J.  Macdonell),  246. 
Leytonstone,  referred  to  (C.  Tijou),  2481. 
Licensing  Act,  1902,  see  under  Acts  of  Parliament. 
Licensing    (Scotland)    Act,    1903,    see    under  Acts   of 

Parliament. 

Licensing  Committee : — 

Administration  of,  approved  (/.  Wing),  10,575. 

Clergy  represented  on  (E.  Sanders),  9130. 

Composition  and  powers  of  (E.  Sanders),  9121-30. 

Refen-ed  to  (F.  B.  Dingle),  7952. 
Lichtersinger,  Mr.,  work    by,    on    American    divorce, 

refen-ed  to  (Sir  J.  Macdonell),  365,  389. 

LiNDiiET,  Lord  : 

Description   by,    of   a   certain   person  as  regards 

domicU   and  nationality,  referred   to  (Sir  F. 

Piggott),  8310  (VI.). 
Recognition   by,    of    differences    in    French   and 

Enghsh  domicil  (Sir  F.  Piggott),  8310  (HI.). 
Referred  to  (B.  Gates),  5255. 

Liverpool:—  .^     .  ,  .  .•  »    i. 

Admiralty    of    Chancery   Registries,  satisfactory 

work  of  (Q.  Solly),  10,648,  10,649. 
Assizes,   number    of    circuits    at   (W.   Harrison), 

11,804. 
Habitual   drunkards,   treatment  of   (E.   Sanders), 

9073. 
Incorporated  Law  Society  :— 

Membership  (G.  Solly),  10,609. 

See  also  under  Longmorb,  Mr.  Charles  Elton, 
representative   of,  and  under   Sanders, 
Mr.  E.  C,  member. 
Inebriates'  Homes,  use   of,   under  the   Licensing 

Act  (E.  Sanders),  9073. 
Justice   of   the   Peace,  referred  to  (E.  Sanders). 

8853. 
Maintenance,  system  of  payment  of  (/.  Boberts), 

8203.  r,    c     J     N 

Police  court  missionaries,  work  of  (E.  Sanders), 

9005. 
Population  (E.  Sanders),  8852. 
Registrars,     district     and     county,    referred     to 

(F.  Bendy),  3086-90. 


Liverpool — co'atinued. 

Separation   Orders  : — ■ 

Estimated  figures  (/.  Boberts),  8711,  8747. 
Retm-ns  re,  referred  to  (/.  Boberts),  8187. 
Resumption  of  cohabitation  before  and  after 

orders    made,    percentage    (/.    Boberts'^, 

8201. 

LEWIS,   SIR   GEORGE   HENRY,   Baronet,    1383- 
1767:— 
Adultery   of    husband    considered    a    ground   for 
divorce,  1390-8. 

Collusion  : — 

Cause  of,  1444-54. 
Definition  of,  1671-7. 
Disapproval  of,  1627-32. 

County  Courts  : — 

Divorce   juiisdictioii,   proposed  extension  to, 

approved,  1508-13. 
Judges : — 

Competency    of,   to    deal   with    divorce, 

1421-7. 
Divorce  juiisdiction,  extension  to,  advo- 
cated, 1443,  1444. 
Proper  authority  for  divorce,  1521. 
Matrimonial   Jurisdiction,    extension   to, 
advocated,  1646-58. 
Possible  increase  of  work  for,  1761-3. 
Trial  by  juiy  optional,  advocated,  1758. 
Crime  as  a  ground  for  divorce,  1630-42. 

Cruelty  : — 

Considered  a  ground  for  divorce,  1411-18. 
Definition  of,  1704-8. 
No  relief  to  women  from,  1435. 
Present  relief  against,  1403. 

Desertion  : — 

As  a  ground  for  divorce,  1608-12. 

Present  relief  to,  1404-6. 
Disease,   communication  of,  considered  a   ground 

for  divorce,  1393-8. 

Divorce  : — 

Additional  causes  for,  1393-8,  1660-4. 
Considered  better  than  separation,  1589-1600 
Decree  Nisi,  disapproved,  1754-7. 
Domicile  question  in,  1633-7. 
Equality  in    the    sexes    as    to   grounds   for, 

advocated,  1389,  1719. 
Evidence  by  affidavit  disapproved,  1620,  1760. 
Facilities,      extension,     pfi-obable     effect     of, 

1584-8. 
Free    access    to,    for    the    poor,    advocated, 

1615-17. 
Grounds : — 

Extension  of,  advocated,  1389-98. 

Suggestions  re,  1440-2. 
Inaccessibility,  1665-7. 

Inequahties    to   husbands   and    wives,    disap- 
proved, 1399. 
Jurisdiction,  extension  of,  advocated,  1443-4. 
by  Mutual  consent,  disapproved,    1502,  1504, 

1523-5. 
for  Mutual  offence,  advocated,  1526-37. 
Notification  of  charges  in  cases  of,  1484-94. 
Power  to  sue  for,  in  separation  cases,  1495-8. 
Preference  for,  to  sepai-ation,  1720-6. 
Prof essional  assistance  in,  approved,  1618-20. 
Scots  Law,  as  to,  commended,  1407-10,  1499- 

501. 
Trial  by  judge  and  jury  approved,  1613-15. 
Witnesses,  interviewing  of,  by  judge  considered 

important,  1621-3,  1750,  1760. 

Divorce  Act  : — 

Amendment  suggested,  1484-94. 
Repeal  of  certain  passages  advocated,  1513-17. 
lality   of  the  sexes  as  to  grounds  for  divorce 

„,q,,^„„+o/l     15SQ    T71Q 


Equality   of  the  sexes  as  t 
advocated,  1389,  1719. 


Habitual  Drunkenness  : — 

Discretionary  powers  re,  advocated,  1686-90. 
as  a  Ground  for  divorce,  opinion  re,  1643-5, 

High  Court  judges,    Itinerant  (proposed),    disap- 
proval of,  1659. 
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LEWIS,  Sib  GEOEGE  HENRY— conimwetZ. 

J  tTDICIAL  SbPARATIOBT  : — 

Case  of,  referred  to,  1467-9. 

with  Groimds  for  divorce,  1707-18. 
Justices  of  the  Peace,  legal  status  of,  1566. 
King's  Pboctoe  : — 

Duties  of,  local  oiEcers  to  take  over,  1453, 1522. 

Intervention  by,  proper  stage  in  cases  for,  1756. 

Litnacy  : — 

as  a   Ground  for   divorce,  approved,  1456-8, 

1538-45,  1638-42,   1692,  1700-3, 
Incurable,  opinion  re,  1678-82. 

Magisthates,  Stipbndiakt  : — 
Competency  of,  1443. 

Retention  by,   of   certain   powers  under   the 
Act,  advocated,  1670. 

Maeeiage  : — ■ 

Permanence  of  tie,  1663-8. 

Prohibition  of,  to  guilty  parties,  disapproved, 
1624-6. 
Matrimonial  cases,  transference  of  jurisdiction  to 

County  Courts  advocated,  1668-70. 
Nervous    debility  not  considered    a   ground    for 

divorce,  1683. 

Penal  Seevitudb  : — 

as  a  Ground  for  divorce,  approved,  1459-67, 
1546-62,  1630-42, 1684-5. 

Period  to  be  allowed  for  divorce  for,  1726-67. 
Petty  sessions,  clerks,  power  of,  1568-70. 
Police   magistrates,  metropolitan,  competency  of, 

1443. 
Poorer  classes,  inaccessibility  of  divorce  to,  1418- 

19. 

Publication  of  Repoets  op  Divorce  : — 

Disapproved,  1470-83. 

Not  considered  a  deten-ent,  1695-9,  1728-47. 

Threats  of,  used  for  blackmail,  1764^7. 
Reconciliations,  opinions  re,  1750-3. 
Restitution  of  conjugal  rights,  repeal  of   statute 

re,  advocated,  1444-54. 

Sepaeation  Oedees  : — 

Abolition  advocated,  1748-9. 
Disapproval  of,  1591-8. 
Proof  of  adultery  after,  1571-83. 
Proper  authority  for,  1560-2. 
Rescinding  of,  for  misconduct  of  wife,  disap- 
proved, 1437-40. 
Results  of,  1435. 

Sole  remedy  at  present  for  wives,  1399-406. 
Wide  discretion  as  to,  1571-83. 

Summary  Jueisdiction  Act,  1895  : — 

Classes  availing  themselves  of,  1428-34. 

Powers  of  justices  under,  1421-7. 

Repeal   of,  advocated,  1646. 

Retention  of  certain  powers  under,  advocated, 

1670. 
Evidence  op  Witness  : — 

as  to  Blackmailing  cases    of  divorce  refen-ed 

to  (E.  Heron  Allen),  3955. 
as  to  Connivance  of  husbands  in  prostitution  of 

wives  (E.  Heron  Allen),  3707. 
on  Hastening  process  of  divorce,  referred  to, 

{Sir  W.  Selfe),  2308. 

Local  Courts : — 

DiVOBCB     JUEISDIOTION,     PEOPOSBD      EXTENSION 
TO: — 

Advantages    and    disadvantages    (T.   Curtis), 

4082-4. 
Advocated  (i.  M.  Brown),7S54- ;  {B.  G.  Brough), 

7806-8  ;  {A.  Willey),  10,148-50. 
Centralisation  under,  proposal  re  (Sir  H.  B. 

Deane),  921-30. 
Control   of,    principal   registry   to   regularize 

procedure,  proposal  re  (P.  Baker),  10,739- 

41. 
Costs  in,  reduction  advocated  (iJ.  Marsham), 

1804,  1805. 
Danger  of  collusion  in  (J.  Base),  2040  ;  {T.  Fry), 

7681-4. 
Disapproved  (B.  Peaeoch),  9237,  9238. 
Husbands'  position,  alleviation  of,  as  to  costs, 

advocated  (A.  Willey),  10,188-93. 


Local  Courts — continued. 

DiTOECE     JUBISDICTION,     PROPOSED     EXTENSION 

TO — continued. 
for  Interlocutory  procedure,  approved  (B.  C. 

Brough),  7811. 
Judges    specially   selected    for   proposed    (JR. 

Moore),  4829,  4830. 
Limitations  proposed  {B.  Loch),  5412  ;  (Sir  W. 

Gobbett),  10,126,  10,127. 
Officials,    disadvantages    of,   for   matrimonial 

causes  (Sir  H.  B.  Deane),  973-83. 
Probable   increase   of   cases   resulting    from, 

(/.  Ouise),  10,947-51. 
Undefended  cases,  proper  amount  for  cost  of, 

(J.  Wing),  10,532. 
Uniform  administration,  difficulty  in  obtaiuiiig 

(Sir  J.  Bigham),  769,  934-45. 
Special,  for  divorce  (proposed),  (Sir  J.  Bigham), 
787;   (Sir  H.  B.    Deane),  800,  1176-81;  (P. 
Baker),    10,733-8.     See    also    County  Courts, 
Petty  Sessional  Courts,  &c. 

LOCK,  W.  BENJAMIN  FOSSBTT,  Barrister,  of 
Lincoln's  Inn  and  of  the  Western  Circuit, 
honorary  secretary  of  the  Selden  Society, 
member  of  the  Executive  Committee  of  the 
Legal  Aid  Society,  and  joint  editor  of  the 
"Annual  Practice  of  the  Supreme  Com-t," 
5326-573  :— 

Central  Legal  Aid  Society  : — • 

Draft  rules  of,  5373,  5673  B. 

Formation  and  objects  of,  6353,  5366-72. 

Proposal  to  make  use  of  certain  moneys  in, 
6364-65. 
Collusion,  5438-45,  6623-6. 
Consistory   Courts,    matrimonial    jurisdiction    of, 

5549. 
Counsel  : — 

Assistance  of  the  poor  by,  scheme,  6348. 

Cases  offered  to,  5673  A. 

Defence  of  poor  prisoners  by,  5337-^0. 

County  Courts  : — 

Control  of,  by  appeals,  5493-6. 
Difficxilty  of  present  jurisdiction  at,  5389. 
Divorce  jurisdiction,  proposed  extension  to  : 
Approved,  5388-92,  6405-14,  5419-23. 
Procedm-e,  6436,  5437. 
and  High  Courts,  jealousies,  5415-17. 
Judges  : — 

Approval    of,     for    divorce    jurisdiction, 

6388. 
Local  knowledge  of,  6663-9. 
Unlimited  jurisdiction  advocated,  5488-92. 
Comt    of    Appeal,    con-ection    by,    of    local 
judgments,  5388. 
Defence  of  poor  prisoners  at  the  Dorset  Sessions, 

arrangement  for,  1902,  1903,  6673  A. 
Divorce  : — 

Centralised   jui-isdiction,    reason    of,    6424-6, 

6632-40. 
Demand  for,  indicated  by  separation  orders, 

6503-10. 
Desertion  as  a  ground  for,  approved,  5527-31. 
Proposed  extension  of  jurisdiction  : 
Advocated,  5473-6,  5616-22. 
Causes  of  objections  to,  6511-14. 
Piling  petitions,  suggestions  re,  5476-8. 
Inaccessibility  of,  to  the  poor,  5334,  6335. 
Practice,  questions  re,  5554-7. 
Trials  of,  by  jury,  approved,  5497-501. 
Divorce  Act,  procedtu-e  prior  to,  6547-53,  5670-3. 
Dorset  Sessions,  aiTangements  for  the  defence  of 

poor  prisoners  at,  6337-44,  5573  A. 
Dorsetshire,  experience  in  sessions  at,  5569. 
Draft  rules  for  an  improved  procedure  in  forma, 
pauperis,  submitted  by  the   "  Central  Legal 
Aid  Society,"  5573  B. 
Ecclesiastical  courts,  precedent  of,  5634,  5547. 
High  Court,  Divorce  Division  of  : 

Abolition  of,  suggested,  6519-22. 
Itinerant    Judges    of,    proposed   for    divorce 
trials,  disapproved,  6502. 
High  Courts  and  County  Courts,  jealousies,  5415- 
17. 
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LOCK,  W.  BENJAMIN  FOSS^TT—contimied. 

International     Law    Society,    statistics    sent    to, 

5398,  5399. 
Jtiries,  local  knowledge  of,  5563-9. 
London,  Connty  Coni-ts,  extension  o  f  divorce  to, 

question  re,  5520-2. 
The  Pooeer  Classes  : — 

-A.ssistance     for,     in    enforcing    legal   rights, 
5348.  S       .  S       , 

Civil  rights  for,  5350-3. 

Improved  procedure  in  forma  pauperis,  draft 
rules,  5673  B. 

Scheme  for  defence  and  prosecution  by,  5348, 
5349. 

"Witnesses'    expenses,  by   whom   to   be   paid, 
5467-72. 
Poor  prisoners,  defence  of,  scheme,  5337. 
Poor  Prisoners  Defence  Bill,  referred  to,  5350. 
Procedure     in    /ormd    pauperis,    draft    rules    of 

improvements,  5573  B. 
Publication  of  reports  approved,  5458-63. 
Qiiarter    Sessions'    Chairmen,    divorce    trials   by, 

5562. 
Right  of  appeal,  local  hearing  of,  proposed,  5429- 

oo. 

Scotland  : — 

Applications   for   the    poor's    roll,   statistics, 

5401-5. 
Assistance  of  the  poor,  procedure,  6377. 
Counsel    and    solicitors    advising    the    poor, 

system  approved,  6352. 
Judicial  statistics,  6399^01. 
Suing  by  the  poor,  procedure  approved,  6363. 

Separation  Oedebs  : — 

Conversion  into  divorce,    expediency  of,    for 

children,  5541-6. 
Immorality  encouraged  by,  6449-65. 
An  indication  of  demand  for  divorce,  6603-10. 
Temporai-y,  advocated,  6456,  6467. 

Solicitors  : — 

Assigned  for  the  poor,  advocated,  5383. 

Assistance  of  the  poor  by,  6348. 
"  The  Times,"  article  in,  referred  to,  6341,  5343. 
Treasury,    application    of    moneys   by,    proposed, 

6364. 

Witnesses  : — 

Coimtry  trials  cheaper  as  regards,  6479-87. 
Expenses,  by  whom  to  be  defrayed,  5467-72, 
5560-2. 
Lolley,   Mr.,    imprisonment    of,   referred    to    {Sir  F. 

Piggott),  8310  (XH.). 
London,   Bishop  of  (Com.missioner,  1661^  referred  to, 
(Sir  J.  Macdonell),  565,  VH. 

London : — 

Agents  (Solicitoes)  : — 

Charges   of  (C.  Piclcstone),  2589,  2590,  2966  ; 

(T.  Curtis),  3974. 
Expense   of    divorce    added   to   by    (Sir    W. 

Cdbbett),  10,003 ;  (0.  Longmore),  12,192-7. 
Probable    results    to,    by    extended    divorce 

jurisdiction  (T.  ariffithes),  3431-4. 
Profit   to,    on   undefended    divorce   suits    (T. 

Griffithes),  3393-400. 
Taxation  charges  (G.  Piohstone),  2592. 

County  Cotjets  : — 

Class  frequenting  (G,  Pickstone),  2827. 
Be  Divorce  Jurisdiction  (proposed) : — 

Advocated  {/.   Rose),  2094-100 ;  (Sir  W. 

Selfe),   2331;  (A.   Blott),   6810;   (W. 

Winterhotham),  11,549, 11,664, 11,660. 

Itinerant  High  Court  Judges  sitting  in, 

proposal  re  (J.  Rose),  2094-100. 
Objections  to  (D.  F.  Steavenson),  2195. 
Judges : — 

Increased  number  required  (D.  Eyre), 

6031,  6032. 
Special,  proposal  re  (A.  Blott),  6819- 
21. 
Question  re  (B.  Loch),  6521,  5622. 
Special  Court  for,  suggestion  re  (J.  Base), 

1920. 
Special  days  for,  proposal  re,  5788. 
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L  Ondon — continued . 

Credit    Di-apers'     Association,     see     Smith,    Mr. 

George. 
Divorce,  see  High  Court,  Divorce  Division  of. 
East :  Man-iages  in,  irreverence  of  (D.  Eyre),  5994. 
High  Court,  Divorce  Division  of,  see  that  title. 

Justices  op  the  Peace  : — 

Attitude  of  the  poor  towards  (D.Eyre),  6022-6. 
Divorce   jurisdiction    for     (proposed),    disap- 
proved (B.  Marsham),  1779. 
Opinion  re,  1443,  1510. 
Separation    jurisdiction,    retention   of,    advo- 
cated (B.  Marsham),  1818,  1819  ;  (/.  Bose), 
2038,  2059  ;  (D.  Eyre),  6026. 
North,  P(.ilice  Com-t,   separation  orders,  statistics 
(B.  Marsham),  1889. 

Police  Courts  : — 

Missionaries,  work  of  (Sir  J.  Bigham),  737, 

Probable  fees  for  divorce  in  (/.  Bose),  2039. 
the    Poor,    attitude    of,    towards     police    courts 

(D.  Erjre),  6022-6. 
Practitioners,  acting  as   agents  in  country  cases 

(/.  Watts),  5764,  6766. 
Solicitors,    attachment    of,    for    investigation   of 

pauper  cases  (B.  Moore),  4822-6. 
South  Western  Police   Court,    separation   orders, 

statistics  (B.  Marsham),  1889. 
Unskilled  labourers,  marriage  tie  as  regarded  by 

(/.  Say  Halhett),  7306. 
West,   Police  Ooiu-t,   separation  orders,  statistics 

(B.  Marsham),  1889. 
London  Coimty  Asylums,  discharges  on  recovery,  figures 
(G.  Longmore),  12,096,  12,097. 

Long  absence: — 

Unwilling,  not  i-egarded  as  a  ground  for  divorce 

(D.  Eyre),  6057-60. 
See  also  Desertion. 

LONGMORE,  Mr.  CHARLES  ELTON,  Clerk  of  the 
Peace  for  Hertfordshire,  &c.,  and  a  member  of 
the  Council  of  the  Law  Society  of  England, 
11,993-12,213:  — 

Assizes  for  divorce  jurisdiction,  objections  to, 
12,008-12. 

Associated  Provincial  Law  Societies,  views  of, 
11,994-8. 

CoUusion,  12,047. 

Counsel,  cost  of  employing,  12,044-6. 

County  Courts  : — 

Attitude  of  the  poor  towards,  12,027, 12,163-6. 
Divorce  jurisdiction,  proposed  extension  to  : — ■ 

Ability  to  cope  with  work,  12,028-30. 

Approved,  11,996. 
Judges,  safeguards  as  to  choice  of,  12,038. 
Juroi's,   increase    in   number    of,    advocated, 

12,035-7. 
Limitations  of  means  and  damages,  12,039^2. 
Right  of  appeal  from,  defraying  of  costs  of, 

12,048-50. 
Selected   for   divoi-ce,   proposal    disapproved, 

12,024-6. 

Divorce  : — 

Employment  of  agents,  12,015-17. 

Facilitating,  probable  results  of,  12,183-97. 

In  for  mn  pauperis,  12,190-2. 

Interlocutory  proceedings,  simplification  ad- 
vocated, 12,082-6. 

Notification    of   charges   against   women   in, 
advocated,  12,081. 

Potential  cases  of,  12,003-6. 
Divorce  Act,  practical  disabilities  under,  11,999. 
Equality  of  sexes  as  to  divorce,  12,079,  12,080. 

Hbetfoedshieb  : — 

Bailiffs,  adequacy  of,  12,022. 

Chief  Constable,  employment  of,  for  inquiries, 

proposal  re,  12,022. 
County  Courts : — 

Maximum  distance  from,  12,023. 

Sittings  of,  12,008,  12,018,  12,019. 
Relative  position  of,  12,179-82,  12,198-202. 
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LONGMORB,  Me.  CHARLES  BljION—continued. 

HeBTFOEDSHIRE    CotrUTY   AsYIiUM  : — 

Discharges  on  recovery,  figures,  12,106-9. 

Women  inmates,  questions  re,  12,140-5. 
Law  Society,  opinion  on  report  of,  12,171— i. 
London  County  Asylums,  disciiarges  on  recovery, 

figures,  12,096,  12,097. 
Lunacy  : — 

Discharges  and  subsequent  returns,  13,136-9. 

as  a  Ground  for  divorce  disapproved,  12,090- 
113,  12,203-9. 

Hereditary  nature  of,  12,131-5. 
Penal  servitude  as  a  ground  for  divorce,  12,124-30. 
the  Poorer  classes,  equal  facilities  to,  for  divorce, 

12,210-13. 
Provincial  Law  Association,  opinions  of,  on  proper 

authority  for  jurisdiction  of  divorce,  12,176, 

12,177. 
Publication    of    reports,    opinions   re,   12,069-77, 

12,166-9. 
Sepai'ation  orders,  restrictions  as  to  jurisdiction 

for,  proposed,  12,053-5. 

Longton : — 

Borough    Court,   powers    of,    refen-ed   to    (B.    C. 

Brough),  7761,  7866. 
Separation  orders,  statistics  (B.  C.  Brcmgh),  'IIkiI. 
Loning,  quotation  from,  as  to  attitude  of  the  Chxu-ch. 

towards  divorce  {Sir  J.  Macdonell),  665,  lY. 
Lonstalan,  Mons.,  case  of,  referred  to  {Sir  F.  Piggott), 

8310,  XII. 
Lopes,  Mr.  Justice,  referred  to  {Sir  O.  Lewis),  1635. 
Lord  Advocate  of  Scotland,  right  of,   of  intervention 
of  (W.  B.   Fairfax),  5117,5118;   {Lord  Salvesen), 
6153,  6154,  6188-91. 

LoED  Chancblloe  : 

Improved  procedure  in  forma  pauperis,  draft  rules 

submitted  to  {B.  Loch),  5573  B. 
Letter  to,  on  publication  of  reports,  referred  to 

(C.  Pichstone),  2821. 
Number  of  judges  appointed  by  (/.  Priestley),  4721. 
Power  of,  to  appoint  further  number   of   judges 
(C.  Tijou),  2464. 

LoED   Chancelloe's   Committee   on   the   Admini- 

STEATION    OF    JUSTICE,    1909  : 

as  to   the   Assistance   of   couasel  in   undefended 

cases,  recommendation  re  {J.  Watts),  5698. 
Divorce   jurisdiction   transference   of,    to   County 

Courts,  suggestion  of,  refen-ed  to  {T.  Griffithes), 

3511-13. 
In  favour  of  counsel  for  undefended  cases,  report 

re  {C.  Pichstone),  2767-9. 
Limitations   to   damages  suggested   by  (0.  Pick- 
stone),  2667. 
Limitations     proposed    by,    for    jmisdiction     of 

divorce  in  local  courts,  disapproved  {G.  Solly), 

10,636. 
on  Representation  of  parties  by  counsel,  referred 

to  {L.  M.  Brown),   7453  ;  {W.  Winterhotham), 

11,748,  11,749. 
on  Right  of  audience  of,  refen-ed  to   {F.  Bendy), 

3001. 
See  also  Cobbbtt,  Sir  William,  member. 

LORIMER,  Me.  JAMES  BANFERMAN,  Writer  to 
the  Signet,  6784-6822  :— 
Divorce  costs,  6822,  IV.  (6). 

Pooe's  Roil  System  in  Scotland  : — • 
Agents : — 

Rights  of  recovery,  6822,  IV.  {a). 

System  of  appointing,  2822,  I. 
Applicants  for : — 

Benefits  obtained  by,  6822,  I. 

Procedm-e,  6822,  I.,  II. 
Counsel,  system  of  appointment,  6822,  I. 
Divorce  srdts  : — 

Expenses  of,  6822,  IV.  (a). 

Proportion  of,  6822,  III. 

Statiftics,  6822,  III.,  IV.  (a). 
Experience  on,  6789-92. 
Institution  and  administration,  6822  (I). 
Qualifications  entituling  to,  6822,  I.,  II. 
Reporters,  appointment  and  duties,  6822,  I. 
Sheriff  coTirts,  actions  for  separation  and  aliment 
in,  number,  statistics,  6822  (addit.  memo.). 


Lucas,    John   (Commissioner,    1551),  referred   to   {Sir 

J.  Macdonell),  565,  VII. 
Ludlow,  Lord,  referred  to  {Sir  S.  B.  Beane),  915. 

Lunacy : — 

Adultery  of  wives,  certified  as  lunatics,  question  as 
to  divorce  for  {W.  Winterhotham),  11,668-75. 

Cases  requiring  care  or  restraint  {W.  Winter- 
hotham), 11,607-18. 

Caused  by  vice,  relief  for,  as  coming  under  adul- 
tery with  cruelty  {V/.  T.  Barnard),  4400. 

Ceetifibd,  as  a  Geound  foe  Divoecb  : — 

Advocated  {Sir  J.  Macdmiell),  393 ;  {Sir 
J.  Bighorn),  627-9,  777-80;  {Sir  E.  B. 
Beane),  868 ;  {Sir  G.  Lewis),  1389,  1441, 
1456-8,1538-45,1638-45,1678-83,1692-4 
1700-3  ;  {B.  Marsham),  1812,  1877,  1878  ; 
(0.  Tijou),  2459-61 ;  (C.  Pichstone),  2697, 
2930;  {T.  Griffithes),  3482,  3483,  3580-4; 
{T.  Cwrtis).  4008,  4009;  {W.  T.Barnard), 
4345-51  ;  (J".  Priestley),  4687,  4697  ; 
(/.  Priestley),  4513-15;  {C.  Willoch),4.766, 
4767  ;  {B.  Gates),  5255,  5296-306  ;  (/. 
Watts),  5624-6,  5671,  5672;  {A.  Blott), 
6862-5;  {Lord  Salvesen),  6406-10,  6621- 
31;  {L.  M.  Brown),  7463-71;  {B.  Pea- 
cock), 9269,  9279-81,  9338-53,  9406-11  ; 
{Sir  W.  Cohbett),  10,134;  {G.  Solly), 
10,682;  (/.  IVing),  10,495,  10,496;  {H. 
Wray),  11,063  ;   {W.  Simpson),  11,340. 

Certificates  uni-eliability  of  {Lord  Salvesen), 
6630. 

Chief  causes  of  {Lord  Salvesen),  6622. 

Compulsory  divorce  for,  on  grounds  of  off- 
spring, question  re  {Lord  Salvesen), 
6623-6. 

Difficulty  in  deciding  re  {B.  Peacock),  9404-11 ; 
{W.  Winterhotham),  11,601-33. 

Discretionary  powers  re,  advocated  (C.  Wil- 
loch),  4766,  4767. 

as  an  Equivalent  to  death  {H.  Wray),  11,099. 

Question  as  to   suitability  of,  for  divorce  or 
nullity  {B.  Moore),  4878-82. 
Criminal,    as    a    ground    for    divorce,    advocated 

{T.  Fry),  7741-5. 
Definition  of  {A.  Blott),  5853. 

AS  A  Geound  foe  Divoecb  : — 

Approved  {A.   Blott),    5853;    {B.  G.  Brmigh), 
7819,7899;  {J.BoheHs),8511;  {P.Baher), 
10,770. 
Difficulties  re  {W.   Winterhotham),  11,601-33, 

11,647-9. 
Disapproved       (C.      Longmore),      12,090-113, 

12,203-9. 
Probable  increase   in  divorces  by  {Lord   Sal- 
vesen), 6726. 
Hereditary    nature    of   {W.    T.   Barnard),    4397  ^ 
{W.     B.     Fairfax),    5080  ;      (C.     Longmore), 
12,131-3. 
Homicidal  mania,  case  quoted,  of  {W.  T.  Barnard), 

4403. 
Increase  of,  statistics  {B.  Gates),  6297. 

Intbemittbnt  : — 

As  a  ground  for  divorce  : — 

Disapproved    {Sir   S.   B.   Beane),    1079,. 

1080. 
Question  re  {W.  Winterhotham),  11,660-8., 
Hereditary   danger  of  {J.  Priestley),  4622-4, 
4688-92. 
Judgment   of,  by  high  tribunal,  recommendation 

re  {T.  Griffithes),  3584. 
Number  of  persons  certified  as  insane  in  England 
and  Wales,  statistics  {W.  B.  Fairfax),  5073, 
5082. 
Percentage  of   married   persons  {W.  B.  Fairfax), 
5075-9.  r  V  J     /r 

Proportion  of  married  persons  admitted  to  asy- 
lums, statistics  {B.  Gates),  5298.  . 

Regarded  by  the  Early  Church  as  a  ground  for 
divorce  {Lord  Salvesen),  6411-16. 

Resumption  of  cohabitation,  prevention  by  regis- 
tration, considered  impracticable  (C  Long- 
more),  12,134,  12,135. 
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Lunacy — continued. 

Shobtly  aftbe,  Maeeiage  : — 
as  a  Ground  for  divorce  : — 

Advocated    {W.    T.    Barnard),    4319-21  ; 
{W.    B.   Fairfax),    5083-91  ;    {Sir  J. 
Biglmm),  627-9. 
Question  re  {W.  T.  Barnard),  4288,  4289, 
4319-21. 
as   a   Ground   for   nuUity,  advocated    {W.   T. 
Barnard),  4168,  4169,  4271-4. 
Specified   period   after,   not   considered  a   proper 
ground  for  divorce  {W.  T.  Barnard),  4402. 
Lunacy  Act,  see  under  Acts  of  Parliament. 
Lunacy  Comnlissioners,  63i-d  Report  of  number  of  insane 
persons  and  percentage  married  (W.  B.  Fairfax), 
5068-82. 

Lunatic  Asylums  :— 

Admissions  and  recoveries,  numbers  {C.  Longmore), 

12,102-5. 
Advantage   to,    of   friends   and   relatives   visiting 

(0.  Longmore),  12,090,  12,113. 
Gonfijiement  in,  as  a  ground  for  divorce,  advocated 

{A.  Blott),  5852. 
Married  persons  in,  admissions  and  proportion  of 

{B.  Gates),  5298. 
Returns  after  discharge  (0.  Longmore),  12,136-9. 
Lunatics,  criminal,  see  Criminal  Lunatics. 

LtITHEE,  MaETIN  : — 

on  Annulment  of   maiTiage,  quotation  from  (Sir 

J.  Macdor^ll),  565,  V. 
on  Dissolution  of  maiTiage  {Sir  J.  Macdonell),  239. 
on  Divorce,  quotation  {Sir  J.  Macdonell),  665,  VI. 
On  Judicial  separation,  quoted  (Sir  J.  Macdonell), 
289,  565,  XI. 
Macdonald,   Mr.  Ramsay   (Trade  Unions),  referred  to 
(C.  Pickstone),  2728. 

MACDONELL,  Sie  JOHN,  C.B.,  LL.D.,  Master  of 
the  Supreme  Court,  Member  of  the  Institute 
of  International  Statistics,  219-565  : — 
Cawon  Law  of  the  Ecclesiastical  Cotjets  : — 
on  Dissolution  and  annulment  {Sir  J.  Mac- 
donell), 263. 
Distinction    between   dissolution   and   annul- 
ment   {Sir   J.   Macdonell),    527-31,    565, 
TIL 
on  Divorce  and  separation  {Sir  J.  Macdonell), 

263,  528. 
Forbidding   re-marriage   {Sir    J.    Macdonell), 

565,  Yn. 
on  Marriage  and  divorce  {Sir  J.  Macdonell), 
238. 
Churob  and  State,  struggle  between,  465-9. 
Desertion,     comparison     between     English      and 
Scottish.  Law  re,  431-8. 

DrvOECES : — 

Attempts  at  reconciliation,   in  early   stages, 

recommended,  315,  427,  450. 
Early  history  of,  225,  565  (I.-X.). 
Equality  of  remedies  for  both  sexes,  399-401, 

418,  419. 
Jurisdictions  re,  302-15. 
Legal  systems  regulating,  225. 
by  Mutual  consent : — 

Precedent  re,  396-7. 

Safeguards  in  case  of,  408-10. 
Suggestions  re,  392^. 
in    Various    countries,    system    of   obtaining, 

305-13. 

King's  Psoctob: — 

Functions  of,  on  whom  to  devolve,  402-7. 

Proper  authority  for  local  functions  of,  541. 
Lancashire,  separation  figures,  411-17,  561. 

Maeeiages  : — 

Annulment  of,  jui-isdictions  re,  319-23. 

Dissolubility,  as  regarded  by  the  Early  Church, 
451. 
Memorandum   of,    "Some   Notes    on    the    Legal 

History  of  Divorce,"  226-39. 
National    temperaments,    English    and    Scottish, 

448,  449. 
Publicity,  in  different  countries,  318,  319. 
Reformatio  Legum,  470-506,  562. 


MACDONELL,  Sie  JOKN— continued. 

Sepaeation  : — 

Legal  systems  regulating,  225. 

Recommendations,  392,  393. 

Rates  in  various  counties,  411-17. 
Statistics  of  England  and  foreign  countries,  324- 

90. 

EviDBNCB  OF  Witness  : — 

on  Civil  judicial  statistics  by,  report  of,  quoted 

{B.  Gates),  6165. 
on  Mutual  desire  for  divorce  (/.  Watts),  5595. 
on  Judicial  separations  approved  {Sir  J.  Big- 
ham),  637. 
Referred  to   (Sir  J.  Btgham),  565  ;    (Sir  W. 

Selfe),  2391. 
on  Separation  ordei-s,  permanency  of,  question 

re,  (Sir  J.  Bigham),  610. 
Statistics  given  by,  as  to  proportion  of  separa- 
tions in  various  countries,  referred  to  (C. 
Pichstone),  2857. 
Macnaghten,  Lord,   quotation  by,   as   to  domicil    and 

nationaUty  (Sir  F.  Piggott),  8310  (VI.). 
Madrid  (Spain),  information  as  to  pubhcation  of  divorce 

proceedings  in  {S.  G.  Barnes),  29. 
Magistrates,  see  Justices  of  the  Peace. 
Magistrates'  Courts,  see  Summary  Jurisdiction  Courts. 
Maidstone  district  registry,  referred  to  (W.  Harrison), 

11,880. 
Maine,  U.S.A.,  Marriage,  extent  of  judicial  discretion 
in,  disapproved  (D.  Eyre),  5996. 

Maintenance  Orders  under  the  Summary  Jurisdic- 
tion Act: — 

Abolition  of  a  certain  clause  advocated  (/.  Priest- 
ley), 4492,  4493. 

with  Adjournment,  proposal  re  (Sir  W.  Cdbbett), 
10,056-8. 

Administration  of,  approved  {B.  Peacock),  2323 ; 
(F.  W.  Bingle),  7994-7. 

Amoimt  of,  extension  of  powers  as  to,  advocated 
(A.  Willey),  10,239-46. 

Applications,  total  number  (J.  Bdberts),  8314,  8315. 

Application  for,  powers  proposed  re,  for  wives  (W. 
Barradale),  8810. 

case  of  Arrears  cited  (/.  Bose),  1946. 

Attachment  of  Wages  foe,  peoposed  : — 

Approved  (C.  Atkinson),  7097-7105  ;  (2".  Fry), 

7677-9. 
Disapproved  (L.  M.  Brown),  7427-8,  7486-90  ; 

(W.  Barradale),  8842. 
Period  for  commencement  (/.  Bdberts),  8656-8. 
Proposal  re  (B.  G.  Brough),  7887-92. 
Dating  of,  proposal  re  (37.  Fry),  7690. 

foe  Deseetion  : — 

Approved  (B.  Moore),  4851,  4862,  4897. 

Granting  of  (B.  Marsham),  1837. 

Restriction  of  powers  to,  advocated  (T.  Fry), 
7655,  7657. 

Temporary  provision  of,  proposal  re  (Sir  G. 
Lewis),  1515,  1516. 
Desirability    of    granting,    instead   of   separation 

orders,  in  certain   cases   (/.  Boso),  1932 ;  (N. 

Neville),  6883. 
Difference   in   allowances   in    country    and    town 

(/.  Payne),  11,269-66. 
Discharged,  for  wife's  misconduct,  arrears  should 

be   wiped  out  in  cases  of  (N.  Neville),  6900,. 

6901 ;  (A.  Willey),  10,230-2,  10,315-19, 
Disregard  of,  by  husbands  (B.  Moore),  4844. 
as  Distinguished  from  separation  orders,  beginning 

of,  (/.  Boberts),  8227-32  ;  (/.  Payne),  11,160- 

6;    (Sir    W.    Gobbett),   10,053;  {F.   Sanders), 

8924. 
Effect  of,  on  husbands   (C.  Atkinson),    7126;  (A. 

Willey).  10,419. 

Enfoecembnt  of  Aeeeaes  : — 

Committal    orders    for    (J.    Payne),    11,183, 

11,184. 
Difficulty  re  (J.  Bose),  1963-2001. 
Expense  to  the  wife  disapproved  (/.  Payne), 

11,185. 
Immediate     commencement     of,      advocated 

(G.   Atkinson),    7003  ;     (L.    M.    Brown) 

7396-6;  (W.  Barradale),  8824. 
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ROYAL   COMMISSION    ON    DIVORCE   AND    MATRIMONIAL   CAUSES  : 


Maintenance  Orders  under  the  Summary  Jurisdiction 

Act — continued. 

Enforcement  op  Abbeabs — continued. 

by  Issue  of  -VTarrants  (Sir  H.  B.  Deane),  1108- 

17. 
Period  suggested  for  (C.Athinson),  7095,  7096. 
Procedure,  suggestions  re  (J.  Hose),  1916-18  ; 

(B.    Marsham),    1787-92;     {R.     Gough), 

3257-3308,  3334-65. 
Proper  authority  for  (T.  Fry),  7738-40, 
Proposals  re  (C.  Atkinson),  7012,    7013;    (T. 

Fry),  7732-7  ;  (J.  Payne),  11,182-5. 

Failttbe  to  pat  : — 

Amendment  of  Act   re,  suggested  (J.   Rose), 

1948-52. 
Case  cited  (./.  Rose),  1946. 
Causing  resumption   of   cohabitation  {F.    W. 

Dingle),  8000,  8001. 
Class  of  majority  of  (B.  C.  Brough),  7888. 
Committal  for : — 

Approved     [S.     Gough),    3188,    3350-8; 
(/.  Roberts),  8415-32  ;  {W.  Barradale), 
8814-16  ;  (P.  Baker),  10,759. 
Arrears  wiped  out  by  (/.  Roberts),  8424. 
Case  of,  quoted. (if.  Gough),  3282-90. 
Disapproved  (/.  Rose),  1967-71,  2147-69. 
with    Hard    labour,     advocated     {B.     G. 
Brough),     7789,     7790,      7878;      (/. 
Roberts),  8418;  (W.  Barradale),  88U. 
In    accordance    with   ability  to   pay   (/. 

Roberts),  8553,  8554. 
Inquiiy    into    circumstances    before    (/. 
Rose),    2156-8;    (S.    Gough),   3298; 
(B.  C.  Brongh),  7813. 
Maximum    period    of    imprisonment   (/. 

Roberts),  8426-8. 
Repetition  of  oifence  [R.  Gates),  5214-15. 
Statistics  (/.  Roberts),  8413. 
"Warrants  by  unfaithful  wives,  estimated 

percentage  {A.  Willey),  10,385-90. 
Wives'  presence  at  {K.  Gough),  3304-8. 
Course  taken  by  wives  {R.  F.  Moore),  4947-8. 
Difficulty  in  tracing  the  defaulter  (C  Tijou), 

2615,  2516. 
as  a  Ground  for  divorce  : — 
Advocated  (/.  Rose),  2086. 
Disapproved  {W.  T.  Barnard),  4334-44. 
New  orders  should  be  issued  for  (W.  Barra- 
dale), 8807. 
Proper  punishment  (S.  Gough),  3357. 
Results  of  (P.  Baker),  10,781-3. 
Pormer  powers  of  magistrates  in  granting  (J.  Rose), 

2120. 
Granting  of,  at  once  and  postponement  of  sepa- 
ration,  proposal    re,    approved    (/.    Roberts), 
8764-6. 
Injustice  of,  to  men  (R.  Gates),  6209-17. 
Insufficient   allowances   by,   to   wives    results    (/. 

Payne),  11,167-9. 
Irregular  connections  formed  by   wives   with   (C. 

Tijou),  2619,  2620. 
Xiimitation  of,  proposal  re  [B.  Lock),  5412. 
Uon-enforcement,  reasons  (0.  Tijou),  2535. 
Period  for  commencement  of,  rediiction  advocated 

(/.  Roberts),  8571-3. 
Place  for  payment,  proposed  (P.  Baker),  10,776. 
Power  for,  on  proof  of  neglected  duty,  amendment 

suggested  [L.  M.  Brown),  7393-6. 
Preferable  to   separation   orders  in  certain  cases 

(0.  Pickstone),  2712-14. 
Prevention  of  immorality  by  (P.  Baker),  10,781-3. 
Prior  to  1895  (/.  Rose).  2114-15. 
Probable  preference  for,  rather  than  divorce  (B.  C. 

Brough),  7872-4. 
Proper  authority  for  {Sir  W.  Selfe,  2418  ;  (C.  Pick- 
stone),  2874 ;  (J.  Priestley)  4613-1 '^ 
in  Proportion  to  income  or  wages  (/.  j.Cose)  1964- 

8  ;  (/.  Payne)  11,173-5,  11,193-6, 
Restrictions  proposed  (W.  T.  Barnard),  4154. 
Security  for  payment,  proposals  re  (D.  Eyre),  5967. 

Without  Sepakation  : — 

Approval  of,  (/.  Watts),  6609-14,  6622;  (/. 
Say  Salkett),  7236,  7249,  725.0;  (B.  C. 
Brough),  7796-7800. 


Maintenance  Orders  under  the  Summary  Jurisdiction 

Act — continued. 

Without  SBPAEATiOJsr — continued. 

Difference  in  annual  figures,  accounted  for  by 

(F.  B.  Dingle),  8112-16. 
Difficulties  in  connection  with  (/.  Rose),  1932  ; 

{F.  Sanders)  9106-9. 
Distinction  between,  recognition  of  (/.  Roberts), 

8227-32. 
Results  (/.  Roberts),  8336-45,  8346. 
Statistics  {B.  Marsham),  1889. 
Summons,  adjournment  of  (/.  Say  Salkett),  7238. 

System  of  Payment  : 

Discretionary  powers  re,  advocated  (B.  Moore), 

4945,  4946. 
Through  court  officials,  proposals  re  (R  Moore), 

4899,   4900,    4975-91  ;    (£.    M.   Brown), 

7429-33;     (E.    Sanders),     9006-8;     (R. 

Peacock),  9232-5  ;  (/.  Payne),  11,181. 
Through  the  police,  proposal  re  (F.  B.  Dingle), 

7971-3,  8008-10. 
Through  a  third  person,    proposal   approved 

{T.  Fry),  7669-76. 
at  Present  (/.  Roberts),  8751,  8752. 
Unfounded    charges    against   wives    to    stop 

{W.  T.  Barnard),  4158-61. 
Questionable    benefit    of    {N.    Neville),    6924-32, 

6947-9. 
Wiping   out   of,    by   resumption   of    cohabitation 

(F.  Sanders)  9025-34. 
Maitland,   P.    W.,    on    History    of    English   law, 
referred  to  (Sir  J.  Macdonell),  242. 

Malmesbury,  Earl  of,  referred  to  (R.  Gates.),  5319. 

Manchester : — 

Assizes,  number    of   (Sir   W.   Cobbett),    10,086-9; 

(W.  Sarrison),  11,804. 
The  Bar  at  (W.  T.  Barnard),  4144  ;   (Lord  Salvesen), 

6762. 
Law   Society,  see   um,der   Longmoee,  Mr.   Charles 

Elton,  re'presentative  on  behalf  of. 
Legal  facilities  at  (Sir  W.  Cobbett),  10,029. 
Magistrate,  stipendiary,  referred  to  (C.  Pickstone), 

2864. 
Poor  Law  Department,  see  under  Peacock,  Mr.  R. 
Registrars,  district  and  county  (F.  Dendy),  3086-90. 

Separation  : — 

and    Maintenance,    returns    re,    referred    to 

(J.  Roberts),  8187. 
See  also  under  Peacock,  Mr.  Robert. 
Manchester  Incorporated  Law  Association,  evidence  on 

behalf  of,  see  Cobbett,  Sir  William. 
Manitoba :  Divorce,  how  obtained    (Sir  J.  Macdonell), 

305. 
Mansfield  House  University  Settlement  (Canning  Town) 

Legal     Aid    Committee,    see   under   Blott,    Mr. 

Arthur,  representative  on  behalf  of. 
Manslaughter,   as    a    ground   for  divorce,  question  re 

(Lord  Salvesen),  6615. 
March's  Reports,  1641,  references  to  (Sir  J.  Macdonell), 

264-5. 

Maegabet  Tudob,  Queen  of  England  : — 

Marriages  of  (Lord  Salvesen),  6717. 

Referred  to  (Sir  J.  Macdonnell),  240. 
Marital     Intercoui'se,      persistent     refusal    to     allow, 

considered     a     groiuid     for     nullity    (R.   Moore), 

4871-6. 
Marlborough  Street  Police  Cotirt,  see  under  Maesham, 

Mr.  R. 

Marriage : — 

Adjustment  of,  between  Englishwomen  and 
foreigners  (J.  Priestley),  4645. 

Annulment  of,  see  Annulment  of  marriage  and 
ISTullity  under  Marriage. 

Attitude  of  the  Church  towards  divorce  and  re- 
marriage (Sir  J.  Macdonell),  451-7. 

Attitude  of  the  poor  towards  (/.  Rose),  2075-8. 

Bigamous,  after  desertion  (Sir  J.  Bigham),  1301-5. 

Breach  of  promise  of,  abolition  of  actions  for,  advo- 
cated (G.  Pickstone),  2676-8. 
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Marriage — continued. 

Capacity  to  enter  into,  decided  by  law  of  domicile, 
quotation  re  (Sir  F.  Piggott),  8310  (IX.)  (a),  (e). 

Causes  rendering  relationsliip  unreasonable  to  be 

a  ground  for  divorce  {Lo7-d  Salvesen),  6709. 
witliout   Children,  greater  proportion  of  divorces 

occun-ing   from    {Sir  J.    Macdonell),   349-50, 

383-8. 
Cliirrch.es    should   be  freed  of   civil   functions    of 

(D.  Eyre),  5994. 

Church  and  State  views  of  : — 

Separation   of,   disapproved   (Lord   Salvesen), 

6758-60. 
at  Variance  as  regards  indissolubility  (Sir  J. 

Macdomll),  465-9. 

Civil  : — 

Equality   of  both   parties   in,  advocated   (D. 

Eyre),  6083-8. 
Compulsory,  with  option  of  religious  marriage, 

advocated  (D.  Eyre),  6065-76. 
Principles  of  (D.  Eyre),  6082. 
with   Ratification   of,   in    church   considered 

desirable  (D.  Eyre),  6075. 
and  Religious,  distinction  between  (D.  Eyre), 

5993-6002. 
and    Re-marriage,    attitude    of    the    Church 

towards  (D.  Eyre),  6040-52. 
Common   law   doctrine    with    regard    to    (Sir    J. 

Macdonell),  504. 
Compulsory,    caused     by    threatened    action  for 
breach  of  promise  (C.  Pichstone),  2676-8. 

CONTEACT  OP  : — 

Breach   of,    not   punishable   by  law   (Sir   J. 

Bigham),  1249-53a. 
Probable  effect  on.  of  increased  facilities  for 

divorce  (B.  C.  Broxigh),  7871. 
Strict  adherence  to,  for  welfare  of  the  children, 
approved  (W.  T.  Barnard),  4275-9. 
in  the  Country  (E.  Wray),  11,044 
Disregard     of,     in    certain    districts    (0.    Tijou), 

2483-95. 
Disregard    of     sacramental   aspect    of,    afEeotiug 
the  law  (Sir  J.  Macdonell),  473ci. 

Dissolubility  of  : — 

Attitude  of  the  Chui-ch  towards  (Sir  J.  Mac- 
donell), 537-40. 

Disapproved  (/.  Watts),  5681-4. 

Evils  of  increased  facilities  (W.  T.  Barnard), 
4275-9. 

Eormerly  by  Act  of  Parliament  (D.  Eyre), 
6113-14. 

by  Mutual  agreement,  see  Divorce  by  mutual 
agreement. 
Dissolved,  percentage  of,  without  children  (W.  T. 

Barnard),  4417. 
Distinction  between  dissolving  and  annulling  (Sir 

J.  Macdonell),  527-31. 
and  Divorce,  percentage  (W.  Gregson),  3140-9. 
Domicil  law  re,  uncertainty  of  (Sir  F.   Piggott), 

8310  (VIII.). 
Early  Christian  views  on  (Sir  J.  Macdonell),  225. 
English  prohibitions  against,   referred  to  (Sir  F. 

Piggott),  8310  (XUI.). 
Essential  elements  of  (Sir  G.  Lewis),  1609-10. 
Experimental,    probable   increase    of,  by   making 

divorce  easier  (/.  Bose),  2041-4. 
Frustration  of,  without  right  of  re-marriage,  evils 

of  (W.  B.  Fairfax).  5100. 
Fimction  in,  of  clergy  (D.  Eyre),  5993. 

OF  Guilty  paetibs  : — 

Disallowed  in  certain  countries  (Sir  J.  Mac- 
donell), 319-21. 
Discretionai-y  powers  of  the  court,  approved 
(Sir  J.  Bigham),  630-6. 
High  standard  of,  in  certain  classes  (/.  Roberts), 

Improvident  : — 

Danger  to,  of  increased  facilities  for  divorce 
(B.  C.  Brough),  7932^3. 

caused  by  Difficulties  (/.  Rose),  2142-6 ;  (/. 
Hay  Ralhett),  7308  ;  (F.  W.  Bingle), 
7998-9  ;  (J.  Roberts),  8403-6. 

3720. 


Marriage — contiimed. 

Improvident — coniiv:ued. 

Evils  resulting  from  (R.  Moore),  5004. 

Influence  of  Churches  required  to  check  (F.  B. 
Dingle),  8073-4. 

for  Legitimising  of  the  first-bom  (X  Roberts), 
8608-12. 

Prevention  of,  proposals  re  (D.  Eyre),  6106-9. 

Prohibition  advocated  (0.  Atkinson),  7042-9. 

Value  of  Summary  Jurisdiction  Act,  in  cases 
of  (/.  Hay  Hallcett),  7189-92. 
Incapacity    for,  national   law  re  (Sir  F.  Piggott), 

8310  (XIII.). 
Incestuous,     depending    on    laws     of     countries 

(Sir  F.  Piggott),  8310  (XI.). 
Indissolubility    of,   opinion   of    the   Church    and 

others  on  (Sir  J.  Macdonell),  451-7. 
Jurisdiction  as  to  (Sir  J.  Macdonell),  304. 

Laws  op  : — 

Altex'ation   of,   to   prevent    improvident    and 

reckless    marriage,    question  re  (Sir    J. 

Bigham),  1371-4. 
in   Foreign   countries,    publications    thereon, 

referred  to  (H.  O.  Barnes),  3-16. 
after   the   Reformation    (Sir    J.    Macdonell), 

254. 

Mixed  : — 

Cause  of  hardships  in  connection  with  (Sir  F. 

Piggott),  8310  (VITI.). 
Law  of  place  of  celebration  should  hold  good 

(Sir  F.  Piggott),  8310  (X.)  (j). 
Legal  difiaculties  of  (Sir  F.  Piggott),  8292. 
Nationality  of  husbands   should  be  the  test 
(Sir  F.  Piggott),  8292-304. 
National  law  should  govern  all  questions  re  (SirF. 
Piggott),  8294. 

Nullity  : — 

for  Concealed  pregnancy  at  time  of  mamage, 
advocated       (/.      Priestley),      4587-90 ; 
(D.  Eyre),  6610. 
Exclusion  of  the  public  from  cases,  approved 

(Lord  Salvesen),  6670. 
Foreign  decrees  of,  amemlments  pi'oposed  re 
(W.  T.  Barnard),  4330-2  ;  (W.  Sarrisoti), 
11,834-7. 
Grormds    of,    specified    (J.   Priestley),    4600, 

4708. 
Hearing    in  camera,    prohibition   of   publica- 
tion of  reports,  approved  (T.   Oriffithes), 
3455,  3456. 
for    Lunacy    shown     soon     after     man-iage, 

advocated  (W.  T.  Barnard),  4169. 
Refusal   of   marital  intercourse  considered  a 

ground  for  (R.  Moore),  4871-6. 
Settlements  by  respondents  in   cases  of   (W. 
Harrison),  11,836. 
Obligations   of,   difficulty  in   teaching   (C.    Tijou), 

2536,  2537. 
Period   of,  when   divorce  becomes  more  frequent 

(Sir  H.  B.  Deane),  1164-7. 
Polygamous,  case  of,  referred  to  (Sir  F.  Piggott), 

8310  (XI.). 
PoTOrty  no  bar  to>(B.  Moore),  4952,  4953. 
Proofs  of,  questions  arising  re  (T.  Curtis),  3982, 

4042-8. 
Prohibited    degrees,     application    of    law    of    to 

foreigners  (Sir  F.  Piggott),  8310  (x)  (6). 
as  Regarded  by  the  working  classes  (R.  Peacock), 

9255-7. 
Registers,  entering  of  divorce  decrees  on,  question 

re  (Sir  E.  B.  Deane),  844,  845. 
Registration,    proper    authority   for,    proposal    re 

(D.  Eyre),  5994. 
Regulation  of,  of  subjects  abroad  (Sir  F.  Piggott), 

8310  (x)  (9). 
Related  persons,   difficulty  of   dealing  with  cases 

of  (Sir  J.  Bigham),  1293-5. 
Relaxation    of    present     law    not     considered     a 
loosening   of   marriage   tie    (Sir    O.    Loiv-s) 
1584-S. 
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Marriage — continued. 

Religious  : — 

Oeremony  made  obligatory  (D.  Egre),  5993. 

Institution  of  (D.  Eyre),  5993. 
Re-marriage,  see  that  title. 
Safeguarding    of,     considered    necessary    (L.    M. 

Brown),  7439-42. 

Settlements  : — 

Power  for  variation  of,  ia  judicial  separation 
cases,  proposal  re  {W.  Harrison),  11,835, 
11,836. 
Present  imfaimess  to  th.e  wife  with  regard  to 
(Sir  G.  Lewis),  1399. 
Standard   of,   among   working  people  [C.    Tijou)  , 

2524. 
Sterile,  greater  number  of  divorces  from  (W.  B, 

Fairfax),  6113. 
Stopping   of,    on   account   of  hereditary  taint   of 

insanity  (J.  Priestley),  4524. 
Termination  of,  by  violent  means  after  the  Refor- 
mation (Sir  J.  Macdonell),  254. 
Tie  of  ; — 

Attitude   of  the   poor   towards    (B.    Moore), 

4813-15,  4901-70. 
Difficulty   in    dissolving,    causes    (B.    Loch), 

5532-40. 
Loosening  of,  by  facilitating  divorce,  question 
re  (T.  Griffithes),  3534-8 :  (C.  Longmore), 
12,183-97. 
Maintenance    of,    considered    important     (/. 

Priestley),  4664,  4665. 
Persons   living   together  without  (iS.  Moore), 

4889-92. 
Regard  for,  in  the  country  as  compared  with 

town  [3.  Wray),  11,106,  11,107. 
Should  be  easily  dissoluble   to   the  innocent 

(Sir  H.  B.  Beane). 
Women's     regard     for     (B.     Moore),     4815 ; 
(/.  Payne),  11,254-8. 
Youthful  contracts,  evils  of  (B.  Jfoore),  4999-5005. 
Marriages   with   Foreigners   Act,    see  under  Acts    of 

Parliament. 
Married  persons,  irregular  connections  of  (G.   Tijou), 

2496-8. 
Married  women,  see  Women,  married. 

MARSHAM,   Me.   ROBERT  HENRY  BULLOCK, 
1768-1901  :— 
Adultery   in   divorce,   publication   of   reports   of, 

disapproved,  1803. 
Bow  Street,  experience  of  witness  in,  1816,  1833, 

1889. 
County  Courts  : — 

Divorce  jurisdiction  for : — 
Advocated,  1775,  1776. 
Appeal  from,  1805-8. 
Assistance  free,  advocated,  1805. 
Costs,  reduction  advocated,  1804,  1805. 
Judges  : — 

for  Divorce  jurisdiction  approved,  1804. 
Variation  in  judgments,  1804. 
Juries,  class  of,  1889. 
Dbsbetion  : — 

Divorce  for,  opinions  re,  1813. 
Persistent,  divorce  for,  advocated,  1873-5. 
Divorce  : — 

Closing    of    courts,     powers    re,     advocated 

1843-8. 
InaccessibiUty  of,  1777,  1882-4. 
Judges,  witnesses  should  be  interviewed  by, 

1776. 
Jurisdiction,  importance  of,  1854-65. 
Witnesses  evidence  should  be  viva  voce,  1776. 
Divorce  Acts,  evil  results  of,  1823-9,  1850,  1851. 
Equality  of  the  sexes  advocated,  1809-11- 
Greenwich,  experience  of  witness  at,  1333. 
High  Court,  Divorce  Division  ot?  : — 

Judges,    itinerant,  proposal   re,  disapproved, 

1885-8. 
Right  of  appeal  to,  approved,  1806. 
Insanity,  divorce  for,  advocated,  1877,  1878. 
Justices,    divorce   jurisdiction   for,    proposal    dis- 
approved, 1775. 
Lunacy,  certified,  divorce  for,  advocated,  1812. 


MARSHALL,  Mr.  ROBERT  HENRY  BULLOCK 

— contiioued. 

Maintenance  Orders  : — 

Differentiation  of,  1890-901. 

Enforcement,  1787-9. 
Marlborough  Street  Police  Court,  statistics,  1816, 

1833-7,  1889. 

Publication  op  Reports  of  Divorce  : — 
Disapproved,  1798-803. 
Immorality  encouraged  by,  1800,  1801. 
Prohibition  of  details  advocated,  1820-2. 
Restrictions  proposed,  1849. 

Separation  Orders  : — 

Applicants,  reconciliation  of,  1816-19, 1866-8. 
Class  availing  themselves  of,  1830-2. 
Conversion    into    divorce,    advocated,    1796, 

1797. 
Figures  of,  at  various  police  courts,  1889. 
Irregular  imions  restdting  from,  1790-5. 
Jurisdiction  of,  apart  from  divorce,  approved, 

1852. 
Permanent,  approved,  1781-4. 
Results  of,  1785,  1786. 

Summary  Jurisdiction  Courts  : — 

for  Divorce  Jurisdiction,  disapproved,    1775, 

1778,  1779. 
for  Separation   Jurisdiction,   approved,  1780, 
1869-72, 

Westminster  : — 

Experience  of  witness  in,  1834^2. 
Police  court,  separation  orders,  1835-42. 
Woolwich,  experience  of  witness  in,  1833. 
re   Martin,    case  of,  and  question   of  domicil  referred 

to  (Sir  F.  Piggott),  8310  (HI.),  (VIH.). 
Martyr  : — ■ 

Justin,  dicta   of,  referred   to   (Sir   J.  Macdonell), 

565,  n. 
Peter  :— 

Share  of,  in  preparation   of  the   Beformatio 

Legiim  (Sir  J.  Macdonell),  552. 
References  to   (Sir  J.  Macdonell),  255,   472, 
565,  YIL  ;  (D.  Eyre),  5994. 
Mary,  Queen  of  Scotland,  jurisdiction  confeiTed  by,  on 

Commissary  Court  (Lord  Salvesen),  6184. 
Marylebone  Police  Court,  separation  orders,  statistics 

(B.  Mar  sham),  1889. 
Mathews,  Sir  Charles,  Director  of  PubHc  Prosecutions, 

refeiTcd  to  (J.  S.  Watts),  5575. 
Matlock,    separation     and    maintenance,    returns    re, 
refen-ed  to  (J.  Boherts),  8187. 

Matrimonial  Cases : — 

Exclusion  of  public  from,   approved   (E.  Sanders), 

9113. 
Jurisdiction  of : — 

Prior  to  the  Divorce  Act  (B.  Loch).  5547-53. 
Unification   by,  recommended    (W.    Gregson), 
3120-6. 
National  law  should  be  followed,  recommendation 

re  (Sir  F.  Piggott),  8310  (YIH.). 
Separate  court  to  deal  with,  pixiposal  re,  approved 

(E.  Sanders),  9112-15. 
Trials  by  judge  and  jury,  statistics  (D.  F.  Sieaven- 
son),  2234. 
Matrimonial  Causes  Acts,  see  under  Acts  of  Parliament. 
Matrimonial   Home,   doctrine    of,   laid    down   (Sir   F 

Piggott),  8310  (XHI.),  8302. 
Matrimonial  offences,  condonation,  encouragement  of, 

approved  (B.  Moore),  4911. 
Matrimonial    officers   on    circiiit    (proposed),    right  of 

appeal  to,  advocated  (A.  Willey),  10,261. 
Maule,    Mr.    Justice,   judgment    of,   in   certain    case, 

referred  to  (Sir  W.  Selfe),  2325. 
May,  William  (Commissioner,  1551),  refeired  to  (Sir 

J.  Macdonell),  565  (VII.). 
Medical  Certificates  of  Lunacy,  see  Lunacy,  certified. 
Medical  men  as  witnesses,  evidence  on  affidavit  advo- 
cated for  (C.  Willoch),  4752. 
Mentally  defective  persons,  prevention  of,  from  becoming 

parents,  advocated  (W.  B.  Fairfax),  5083. 
Merchant  Shipping  Act,  see  under  Acts  of  Parhament. 
Methven,  Lord,  second  husband  of  Margaret  Tudor, 

referred  to  (Lord  Salvesen),  6718. 
Mexico,  judicial  separation  in  (Sir  John  Macdonell),  323. 
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Middlesbrovigli,  see  iiitder  Fbt,  Mr.  Theodore   Wilfred, 

stipendiary  magistrate. 
Middle  Ages,  relit;-ious   ceremony  made   obligatory   in, 

{D.  Eyre),  59't»3. 
Middle  classes,  inaccessibility  of  divorce   to  {Sir    W. 

Cobbeti),  10,002. 
Middlesex,  County  Council,  separation  summons,  cost 

of,  (H.  Gougli)  3359. 
Miners,  wages  of  {A.  Willey),  10,332. 

Misconduct : — 

on  Both  sides,  countei-charges  as  a  bar  to  divorce, 

disapproved  {T.  Griffiihes),  347S. 
Difficulty  in  estimating  degree  of  (Sir  J.  Biqham), 

758. 
Generally  committed  away  from  home  (T.  Curtis), 

4066-8. 
Relief   not   to   be    denied    on  accoimt  of  (Sir   J. 

Bigham),  597-600. 
OF  Wives  : — 

Cases   of    aggravated   assault  resulting  from 

(/.  Smith),  7586-93,  7603-7. 
Discretion  as  to,  with  regard  to  custody  of 
children,   proposal  re  {J.   Roberts),  8444, 
8445. 
Mold,    South    Wales,    separation    cases    (/.    Boherts), 

8711. 
Molestation    by   a   wife   of   a   husband    considered    a 

groTind  for  suspensory  orders  (D.  Eyre).  5963. 
Monastic   orders,   entering  into,   reference  in  analysis 

[H.  G.  Barnes),  p.  4. 
Moncriefi,  Mr.,  Superintendent   of  Judicial  Statistics, 
Scotland,  referred  to  {B.  Lock),  5399. 

MOORE,  Mb.  ROBERT  ERNEST,  B.A.,  LL.B., 
associated  with  the  Poor  Man's  Lawyer  De- 
partm.ent  at  Cambridge  House,  and  the  Cam- 
bridge University  Settlement,  4792-5020  : — 

Aduxteet  : — 

Considered  as  a  groimd  for  divorce,  4860-4. 
of  Petitioners,  discretionaiy  powers  re,  4883- 

6. 
Single  act  of,  4905-7. 

Consorting    with    prostitutes    as    a    ground   for 
divorce,  4860. 

County    Coiu^s,     divorce   jurisdiction,    proposed 
extension  to,  4829-38. 

CiTielty,  sepai-ation  for,  question  re,  4853. 

Proper   treatment   of,    4851,   4852,   4865-70, 
4807. 

Reduction  of  period  before  application,  4908- 
15. 
Divorce  : — 

County,  proposals  re,  4829-30. 

Grounds  of,  extension  advocated,  4860^. 

Refonn  of,  remedies  suggested  4821-38. 
Experience    of,  as  to  difficulties  of  the  poor,  4801- 

8. 
Habitual   drunkenness  as   a   ground   for   divorce, 

4862-4. 
High  Court  of   Divorce,   access   by   the  poor  to, 

4928-31. 
Immorality,  causes  of,  4931-7. 
Lunacy,  permanent,  4878-82. 
Maintenance  Ordees  : — 

For  desertion,  approved,  4897. 

Payment  of,  through  an  official,  4899,  4900. 
Marital  intercourse,  persistent  refusal  of,  4871-6.  ., 
Marriage  tie,  attitude  of  the  poor  towards,  4901-4, 

4916-27. 

THE   POOEEE    CLASSES  : — 

Difficulty  of  divorce  for,  results  of,  proposals 
re,  4815-26. 

IiTCgular  Uving,  with  or  without  legal  obsta- 
cles, 4899-915. 
Publication   of    reports,    power   to   deal  with   in 

certain  cases,  advocated,  4858, 4859. 
Separation  Oedbrs: — 

JSTecessity  for,  reasons,  4839-57 

Removal  of  time  limit,  4848,  4849. 

Tending  immorality,  4839-43. 
Tenereal  disease,  4861. 
Report  by  witness,  quotations  {Sir  J.  Macdonell), 

266,  565,  VIL 


Moorhouse   v.    Lord,    case    of    domicil,     referred    to 

(Sir  F.  Piggott),  8310  (VI.) 
Morality,    extension   of   grounds    of    divorce    in    the 

interests  of,  advocated  (D.  Eyre),  5999-6002. 
Mosheim,     (1737),     opinion    of,     on    divorce     quoted 

{Sir  J.  Maadonell),  565,  IX. 
Moss  V.  Moss,  case  of  concealed  pregnancy  at  time  of 

marriage  referred  to  (/.  Priestley),  4588. 
Mulligan,   His     Honour    Jiidge,    judgment    of,    in   a 

certain  case,  referred  to  (jS.  Lock),  5424. 
Munro   V.    Munro,   judu^ment  of,  refen-ed   to    {Sir  F. 

Piggott),  8310  (XIII.). 

MUSGRAVE,  Mb.  ALFRED,  Registrar  of  the  Prin- 
cipal Probate  and  Divorce  Registry,  Taxing 
Master  in  the  Divorce  Office,  46-218  : — 
County   Courts,   filing    of   petitions   at,   proposal 
approved,  111-5. 

Divorce : — 

Costs  : — 

Defended  cases,  84-6. 
Intervention  cases,  89-91. 
London  and  country  cases,  55-133. 
Undefended,     average,      53-64,      79-84, 

154-70. 
In  forma  pauperis  : 

Basis  of  qualifications,  122,  123,  214-16. 
Cases   dropped  on   account   of   expense, 

180,  181. 
Certification    before     suing,     pi-ocedure, 

134-53. 
Costs,  65-78,  124-9. 
Free  assistance,  217,  218. 
Instituting  of  suits,  procedure,  97-110. 
Number  of  cases  per  year,  116-18,  130-3, 

174-9. 
Out  of  pocket  expenses,  65. 
Petitions  filed,  statistics,  218. 
Qualifications  for  suing,  76-8. 
Recovery  of  costs,  171-3. 
Rules  for  suing,  218. 
Solicitors'  charges,  121. 
Security  of  costs,  182-4. 
Wives'  suits,  procedure,  185-211. 
Taxed  bills,  50. 
Witnesses,  costs  of,  56-65. 

High  Couet,  Divorce  Division: — 
Fees,  154-70. 

Judges,  in  forma  pauperis  cases  at  discretion 
of,  212,  213. 

Evidence  op  Witness  ; — 

As  to  costs,  refeiTcd  to  {W.  Winterbotham), 
11,764,    11,765;    {W.   Harrison),   11,862; 
(C.  Longmore),  12,000. 
Referred  to  {B.  Lock),  5374. 
Natal  (S.  Africa),    divorce   laws,  causes   and   defence, 
analysis  {S.  G.  Barnes),  45. 

National  Exchequer : — 

Assistance  of,  to  assist  divorce,  proposals  re 
{A.  Blott),  5865  ;  (/.  Payne),  11,201-7. 

Costs  of  appeal  to  probate  to  be  defrayed  by 
(0.  Longmore),  12,050. 

Fees  paid  to,  for  increase  in  work  {F.  Bendy), 
3074-7. 

Provisions  by,  for  divorce  of  the  poor,  proposal  re 
{B.  Peacock),  9240-2,  9438  {W.  Harrison), 
11,909. 

National  Law: — 

For     matrimonial     cases,     recommendations     re 

{Sir  F.  Piggott),  8310  (VIII.). 
Substitution  of,  for  law  of  domicil,    proposal    re 

{Sir  F.  Piggott),  8310  {11.). 

National  Society  for  the  Prevention  of  Cruelty  to 
Children : — 

Application  for   separation   orders    recommended 

oj  {T.  Griffithes),  3435-7. 
Work  of,  in  local  courts,  referred  to  (B.  C.  Brouqh) 

7832.  ^  " 

See   also   under   Tijotr,   Mr.    C.    J.  R.,  Honorary 

Secretary  West  Ham  and  West  Essex  Branch. 
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Nationality : — 

Oonfusion  of ,  with  domioil  of  origin  (Sir  J".  Piggott), 

8310  (VI.). 
as   the  Test   of   jurisdiction,  recommendation    re 

{Sir  F.  Piggott),  8310,  I. 

Natttealisation  : — 

Confusion  of,  with  Domicil  of  choice  (Sir  F. 
Piggott),  8310  (XII.). 

National  admission  of  (Sm-  F.  Piggott),  8310  (XII.). 
Naturalisation  Act,  see  under  Acts  of  Parliament. 

Neglect  to  maintain : — 

Case  of  prosecution  for,  cited  (J.  Pose),  1946. 

as  a  Ground  for  divorce  disallowed  (B.  C.  Brough), 
7898. 

Remedy  for,  advocated  (W.  Barradale),  8808-11. 

Similarity  of,  in  desertion  (E.  Sanden),  8991. 
Neglect,  wilful,    see  "Wilful  neglect. 
Netherlands  divorce  laws,  causes  and  defences,  analysis 

{H.  G.  Barnes),  45. 

NEVILLE,  Mb.  NIGEL  0.  A.,  Stipendiary  Magistrate 
of  South  Staffordshire,  6823-953  :— 
Cruelty,  cause  contributing  to,  6942-o. 
Desertion  as  a  ground  for  divorce,  6933-5. 

DiVOKCE  : — 

Demand  for  greater  facility,  6897-9. 

Facilitating  of,  6903-4. 

Jurisdiction,  proposed  extension  of,  to  County 
Courts,  advocated,  6825-8. 

Limitations  as  to  income,  6830-4. 

Local  tribunal,  necessity  for,  6905-14. 

Reduction  of  time  for  decree  nisi,  6841-3. 

Unselected,  6890-6. 
Drunkenness  in  relation  to  cruelty,  6942-3. 
Equality  of  the  sexes  advocated,  6939. 
Harrimanu.  Haniman,  case  referred  to,  6871,  6873, 

6876,  6878. 
High  Court  of  Divorce,  judges  of,  proposal  as  to 

local  trials  by,  6906-14. 
Justices'  jurisdiction,  of  separation  orders  retention 

approved,  6882. 

Maintenance  Ordeks  : — 

CanceUing  of,  6900-1. 

Greater     desire    for,    than     for     separation, 
6883-4. 

Systena  of  payment.    6929-32. 
the  Poorer  classes,  inaccessibility  of  divorce   for, 

6825-8,  6831,  6881. 
Publication    of    reports,     restrictions     proposed, 

6865-70. 

Separation  Obdbes  : — 

Attempts  at  reconciliation  before  granting  of, 

6941. 
for    Desertion,     omission      of     cohabitation 

clause  proposed,  6871-80. 
Temporary,  disapproved,  6885-9,  6936-8. 

South  Stapfoedshiee  : — 
Maintenance  orders : 

Cancelled  on  account  of  wife's  misconduct, 

number,  6862,  6163,  6900,  6901. 
Commitments  for  failure  to  pay,  number, 
6950-3. 
Population  and  classes,  6849-51. 
Separation   orders : 

Applications  for  trivial  reasons  dismissed, 

number  of,  6859. 
Effect  of,  6852-61. 
Numbers  and  causes,  statistics  re,  6844- 

7,  6953. 
Potential  divorces,  infrequency  of,  6864, 

6918-23. 
Warrants   for  payment,   number   issued, 
6852. 

New  Bextnswick  : — 

Consolidation    Act,   So.    115,  of   the  Statutes  of 

New  Bnmswick,  1903  (U.  G.  Barnes),  16. 
Divorce  laws,  causes  (S  G.  Barnes),  45. 

Newcastle : — 

an  Assize  town,  refeiTed  to  (Sir  W.  Selfe),  2389, 
Economy   in   divorce   suits,  paper  on,  referred  to 
(C.  Piclcstone),  2550. 


Incoepoeated  Law  Society  : 

Meetmg  of  (W.  Winterhotham),  11,701. 

See  tinder  Roberts,  Mr.  J.  R. 

Police  statistics,  separation  and  maintenance  orders 

included  in  one  figure  (/.  Boberts),  8347. 
Rota  of  magistrates  (J.  Roberts),  8118-19. 

Sepaeatjon  Oedees  : — 

Applications  not  taken  up,  number  (A.  Willev) 

10,408. 
and     Maintenance,    reti.UTis    re,    referred    to 

(/.  Roberts),  8187. 
See  also  tinder  Dbni>y,  Mr.  F. 
Newcastle  and  Northumberland  Discharged  Prisoners' 
Aid  Society,  see  under  Robeets,  Mr  John  Robert, 
honorary  secretary. 
Newnham,  see  under  Guise,  Mr.  John  Wright,  Ooimty 

Court  registrar. 
New  South  Wales,  divorce  laws,  causes  and  defences, 
analysis  (H.  G.  Barnes),  45. 

Newspapers : — 

Difficulty  in  restricting  publication  by,  of  evidence 

(Lord  Salvesen),  6671,  6672. 
Editors,  responsibility  as  to  details  should  rest  with 

(F.  B.  Dingle),  8087-92. 
Liabilities   of,  for   certain  publications    (E.  Heron 

Allen),  3793,  3794. 
Proper  method  of  dealing  with,  where  restrictions 

are  disregarded  (B.  C.  Brown),  7844^5. 
Provincial     divorce     cases     as      dealt     with     in 

(F.  B.  Dingle),  8076-85. 

New  Testament: — 

Confoi-mity   with   principles     of    (R.     Marsham), 

1879-81. 
State  of  society  addressed  by  (T.  Griffithes),  3538. 
Teaching,   evidence  given  apart  from  (A.  Blott). 

6884-6,  5911. 
Teaching    of,    as    opposed   to    divorce  (Sir  S.  B. 

Deane),  1012-16. 

New  Zealand : — 

Divorce    laws,     causes     and     defences,     analysis 
(H.  G.  Barnes),  45. 

Penal  servitude  a  ground  for  divorce  ( /.  Priestley), 
4317. 

Publication  in  the   press  of  divorce  i^roceedings, 
Act  re  (H.  G.  Barnes),  29. 
"  New  Zealand  consolidated  statutes,  consolidating  the 

Acts  relating  to  divorce  and  matrimonial  causes," 

referred  to  (H.  G.  Barnes),  14. 
Niboyet  v.  Niboyet   domicil  case,  refen-ed  to   (Sir  F. 

Piggott),  8310  (XII.),  (XIII.). 
NichoU,  Sir   John,   judgment   of,  referred  to    (Sir  F. 

Piggott).  8310  (Vn.). 
Norfolk,  Duke    of    (1700),  case  of,  refeiTed  to  (Sir  J. 

Macdonell),  266,  515,  565,  VII. 
North  Shields  County  Coru-t,  opinion  of  registrar  on 

selection  of  County  Courts,  referred  to  (F.  Dendv), 

3028-9. 
North    Wales     Circuit,    experiences     of    witness     on, 

(W.  Harrison),  11.827-9. 
Northampton,    Marquis    of,    divorce    case    of    (1550), 

referred  to   (Sir  J.  Macdonell),  263,   497-505   565 

(Yll.). 

NorthnmlDerland : — 

Assizes,    circuit   towns,    present  method   of  insti- 
tuting proceedings  (F.  Dendy),  2980--2. 

CoT;NTY  Courts:  — 

Distances  of  (J.  Roberts),  8540. 
Selection     of,    for     divorce    jurisdiction    (F 
Dendy),  2976. 

Norway : — 

Man-iage  and  divorce  lav.-s  in  (H.  G.  Barnes),  45  • 

(Sir    J.    Macdonell),     305,  318,   395-7 ;  (Lord 

Salvesen),  6733-7. 
Memorandum  of  Inquiry  on  Press   Pubhoations, 

quotations  from  (H.  Gorell  Barnes),  7616  A. 
Report  of  inquiry  into  marriage  and  divorce  laws, 

refen-ed  to  (Lord  Salvesen),  6747. 
Separations,  statistics  (B.  Gates),  5259 
Nova  Scotia,  divorce  laws,  causes  (H.  G.  Barnes),  45. 
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Novel  of  Justice,  556,  on  divorce  (Lord  Salvesen),  6413. 
Noy's  reports  on  case  of  FoljaiuLe  {Sir  J.  Macdonell), 

266,  565,  VII. 
Nullity  of  marriage,  see  under  Man-iage. 
O'Ourry,  Mr.,  book  of,  on  researches  in  ancient  Irisli  law, 

refen-ed  to  (Sir  J.  Macdonell),  238. 
Ogden  V.  Ogden,   domicil    case,   references   to    (W.    T. 

Barnard),  4172  ;  (/.  Priestley),  4546 ;  {B.Gates),  5293 ; 

(Sir  F.   Piggott),  8310  (X.  a),  (XI.),  (XTI.)  ;    {W. 

Harnsoii),  11,834. 
Old  Street  Police  Covu't,  sex^aration  orders,    statistics 

{B.  Marsham),  1889. 
Oldham,    separation   and     maintenance,     returns     re, 

referred  to  (/.  Boberts),  S187. 
Ontario,  divorce,  how  obtained  {Sir  J.  Macdonell),  305. 
Oppenheim,  Mr.     (solicitor,    Manchester),    referred  to 

{B.  Peacock),  9316. 
Origen,  dicta  of,  refen-ed  to  {Sir  J.  Macdonell),  565,  II. 
Otway  V.  Otway,  case  of,  referred  to  {B.  Moore),  4886. 
Ouston,     Dickinson,     Simpson     and    Bigg,    Messrs., 

Leicester,  referred  to  {W.  Simpson),  11,297. 
Oxford  cii-cuit,  work  of  {L.  M.  Brown),  7356,  7357. 
Oxford   House,  Bethnal  Green,  see  evidence  of  Etee, 

Mr.  Douglas,  formerly  "Vice-Head  of. 
Papal  Dispensations,  Reformatio  di-awn  up  after  the 

time  of  {D.  Eyre),  6118. 

Paralysis : — 

as  aGroundfor  divorce,  disapproved  of  {J.Priestley), 

4693-7  ;  {L.  M.  Brown),  7463-71. 
Relation     of,    to     insanity    {W.     Winterhotham), 
11,665-7. 
Paris,  causes  for  divorce  in  {Sir  J.  Macdonell),  382. 
Parker   Society,    quotation  from    {Sir   J.   Macdonell), 
565,  VI. 

Parliament : — 

Acts,  see  Acts  of  Parliament. 

Divorce  Bill,  1857,  returns  ordered,  in  preparation 
of  {W.  Harrison),  11,894-5. 

Federation  Bill  refen-ed  to  {B.  G.  Brough).  7863. 

House  of  Commons,  see  that  title. 

House  of  Lords,  see  that  title. 
Pauper  lunatics  in  asylums,  number  of,  at  a  certain 

date  {B.  Gates),  5298. 
Paupers,  divorce  of,  see  Divorce,  in  formd  paivperis. 

PAYNE,  Me.  JOHN  HERBERT,  Solicitor,  senior 
partner  in  the  fii-m  of  Payne  and  Payne, 
Hull,  Member  of  the  Incoi-porated  Law 
Society,  Hull,  11,131-295  :— 

OoUusion.  difficulty  in  detecting,  11,208-14, 
11,138-45. 

Cruelty,  attitude  of  justices  towards,  11,198-200. 

District  registries  for  divorce  proceedings,  11,221-5. 

Divorce,  facilitating  of,  disapproved,  11,135^5, 
11,191, 11,192,  11,226, 1L227, 11,267-77. 

Divorce  Act,  1857,  disapproved  of,  11,231-6. 

HuU  Incorporated  Law  Society,  various  opinions 
of  members,  11,228,  11,288-94. 

Hull  Police  Cottet: — 

Maintena,noe  orders,  administi-atioii  of,  11,168. 
Separation    and   maintenance,   differentiation 

between,  11,160-5 
Separation  ordei-s : — 

Analysis  and  statistics,  11,159. 
Number  of  summonses  and  orders  as  com- 
pared with  population,  11,153-6. 
And  reconciliations,  11,156-7. 

Maintenance  Oedees  : — 

Administration  of,  suggestions  r«,  11,166-88. 

Difference  in  allowances  in  coimtry  Jind  town, 
11,259-66. 

Enforcement  of  anears,  11,182-5. 

Proportion  of  income  to  be  allotted  to  wife, 
11,173-5,  11,193-6. 

System  of  payment  proposed,  11.1^^- 
Man-iage  tie,  attitude  of  the  poor  towards,  li,.i64-». 
Matrimonial  differences,  experience  of  witness  as 

to,  11,239-40.  _ 

the  Poorei-  classes,  proposals  for  assistance  of,  to 

divorce,  11,141. 
Publication  of  reports,  limitations  proposed,  11,190. 


PAYNE,  Me.  JOHN  HERBERT— cojifmued. 

Separation  Oedees  : — 

Applicants  for,  of  limited  income,  proposal  to 

deal  with,  11,187-9. 
and    Reconciliations    on    economic    grounds, 
11,215-20. 
Summary   Jm-isdiction   (Married   Women's)    Act, 
1895,  unsatisfactory  elements  in,  11,167-76. 
Payne  and  Payne,  Messrs.,  solicitors,  Hull,  referred  to 
(/.  Payne),  11,132. 

PEACOCK,  MR.  ROBERT,  Chief    Constable  of  the 
City  of  Manchester,  9150-9450. 
Adultery,  separation  orders  not  granted  for,  9364-8. 

County  Couets  : — 

Extension    of    divorce    jurisdiction    to,    dis- 
approved, 9322-6,  9413. 
Unpopularity  of,  9401-4. 

Deseetion  : — ■ 

Comparison  of,  with  insanity,  9338-53. 

Connivance  in,  9388-91. 
Divorce,  extension  of  facilities,  probable  results  of 

9237,  9238,  9260,  9327-37,  9397. 
Equality  of  the  sexes,  disapproved,  9282-4,  9369- 

74. 
Lunacy  as  a  ground  for  divorce,  approved,  9259, 

9279-81,  9405-11. 
Maiatenance  orders,  system  of  payment,  9232-5. 

Manchestee  : — 
Desertion : — 

Alleged  subsequent  immoral  relations  of 

wives  disallowed,  9383-7. 
Cases  of  disappearance,  9268-78. 
Warrants  issued  and  executed,  numbers, 
9274,  9275. 
Maintenance  orders : — 
Police  statistics,  9450. 
Returns  and  analysis,  9207-18. 
System  of  payment,  9231. 
Wan-ants   for  failure   to    pay,   table   of 

statistics,  95,  9278. 
Separation     cases,    by     whom     judged, 
9310-13. 
Police  officers,  information  of,  as  to  number 
of    separated    persons    desiring   divorce, 
9378-82. 
Prostitution,  inferences  as  to,  9384^ 
Separation  and  maintenance,  tables  of  statis- 
tics, 9198-207. 
Separation  cases : — 

Desiring  divorce,  number  of.  9378-82. 
Potential     divorce,     number      of,      and 
proposal  to  deal  with,  9251—4. 
Separation  orders : — 

Cancelling   of,    on    ground   of   adultery, 

small  number,  9397. 
Cases  living  in  adultery,  figures  re,  9424- 

38. 
Heard  and  granted,  difference  between, 

9194,  9195. 
No  trace  of  subsequent  history,"  number 

of,  9358-63. 
Number  heard,  9209-18. 
Number   issued   and    number    resuming 
cohabitation  in  a  certain  year,  9421-3. 
and  Reconciliations,  questions  as  to  satis- 

factoriness  of,  9354-7. 
Summonses  granted,  numbers,  9182-92, 

92U»,  9299-307. 
Without  maintenance,  number,  9164-81. 
Sunday  Press,  publication  of  divorce  reports 
in,  disapproved,  9290-6. 

I  The  Pooebe  Classes  : — 

Proposal  for  facilitating  High  Court  of  Divorce 

for,  9438. 
Standard  of  morality  amongst,  9265-7. 

Publication  of  Repoets  of  Divoece  : — 

Effect  on  young  persons,  9392—4. 
Suppression  advocated,  9321. 
Separation,  chief  grounds  for,  9321. 

Sepabation  and  Maintenance  : — 
Causes,  9250. 
System  of  administration  approved,  9323. 
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ROYAL   OOJIMISSION    ON    DIVORCE   AND   MATRIMONIAL   CAUSES  : 


PEACOCK,  Mk.  B^OBBUT—conHriued. 
Sepaeation  Obdbes  : — 

Applications  with,  adultery  as  a  ground,  9376. 
Cancelling   of,    on   tlie   ground   of    adultery, 

9377. 
Proper  authority  for,  9285,  9286. 
Temporary,  9224-30. 

WoEKiKG  Classes  : — 

Attitude  of,  towards  inferior  courts,  9238-49, 
9314-18. 

Stability  in  marriages  of,  9396. 
Workmen's   Compensation,   proper  authority  for, 

9244-7,  9329,  9330. 

PEARCE,  Me.  PERCY  TREVAETHIAN,  Solicitor, 
on  behaK  of  the  Plymouth  Incorporated  Law 
Society,  11,372-528  :— 
County  Ooui'ts,  extension  of  divorce  jui'isdiction 
to,  advocated,  11,382,  11,414-16. 

Deton  and  Ooknwai.l  : — 
County  Coiu-ts : — 

Conducting  of  cases,  11,449. 
ParticTjlar  jurisdictions  of,  11,432. 

DlTOEOE : — 

Piling     of     petitions,     procedui-e    proposed, 

11,417-29. 
Extension  of   jurisdiction  advocated,  11,382, 

11,414-16. 

Plymouth : — 

Coimty  Coui-ts,  sittings  of,  11,441,  11,517. 
Divorce : — 

Analysis  of  costs,  11,385-406,  11,487-9, 

11,528. 
Case  of  disability  to  apply  for,  11,406. 
Police  Coui-t : — 

Application     for     free     summonses     at, 

11,520-8. 
OflB.cers  and  missionaries,  reconciliations 
effected  by,  11,526. 
Population  of,  11,430. 
Sailors'  wives  : — 

Allotment  moneys  of,  how  paid,  11,384. 
Living  in  immorality,  11,382. 
Separation  eases,  11,382-8. 
Police   courts   considered   unsuitable   for  divorce 
jurisdiction,  11,409. 

Pttblioation  op  Reports  : — 

Limitations  proposed,  11,510-12. 

Restrictions,  suggestions  re,  11,482-4. 
Sailors'  wives,  question  as  to  possible  deten-ency 

by  extension  of  facilities  for  divorce,  11,502. 
Separation  orders,  transference  of  jui-isdiction  re, 

advocated,  11,453-69. 
Solicitors,   light    of   audience    in    County    Court 

divorce  cases,  11,449-52. 
Summary  Jurisdiction  Act,  1896,  amendments  as 

to  cruelty  proposed,  11,463-80. 

Penal  Servitude: — 

As  a  Geound  FOE  DiTOEOB  (Peoposed)  : 

Approved  {Sir  J.  Bigham),  625,  1375;  [Sir 
II.  B.  Beane),  862,  995-8,  1134-43, 
1168-71;  {Sir  G.  Lewis),  1389,  1441, 
1460-6,  1546-52,  1638^5,  1684,  1685; 
(T.  Griffithes),  3484,  3485  ;  (/.  Priestley), 
4516-18,  4680-6  ;  {R.  Moore),  4944 ;  {W.  B. 
Fairfax),  5091;  {B.  Gates),  5254,  5316, 
5317;  (/.  Watts),  5671,  5672;  {A.  Blott), 
5880-2;  {Lord  Salvesen),  6614-20; 
(£.  M.  Brown),  7416-20 ;  {B.  G.  Brough), 
7819,  7899;  (/.  Roberts),  8648;  {Sir  W. 
Cobbett),  10,134;  {J.  Wing),  10,497; 
(C.  Barker),  10,825;  (/.  Guise),  10,901; 
(C.  Longmore),  12,124-30, 

Criminal's  defence  against,  procedure  pro- 
posed {Sir  R.  B.  Beane),  990-4. 

Disapproved  (G.  Solly),  10,683;  {S.  Wray), 
11,062. 

Disoretionai-y  powers  of  coiu-t  re,  advo- 
cated {Sir  J.  Bigham),  710-12,  773-6; 
(  ff.  Wray),  11,108-11. 

Life  sentence  advocated  {C.  Pichstone),  2697  ; 
(/.  Watts),  5624-6. 


Penal  Servitude — continued. 

As 'A  G-EOtTND    FOE    DiTOEGE  (Peoposbd) — con- 
tinued. 

Opinions  re  {A.  Blott),  5856  ;  ((?.  Solly),  10,683, 
10,709,  10,710. 

Period  considered  suitable  {Sir  G.  Lewis), 
1726,  1727;  {Lord  Salvesen),  6401-5; 
(/.  Guise),  10,971-9. 

Possible  deterrency  to  ciime  by  {Sir  S.  B. 
Beane),  999-1003,  1168-71. 

Questionable  benefit  by  {Sir  J.  Bigham),  625, 
1306-10  ;  {A.  Blott),  5908-10. 

Right  without  obligation,  advocated  {Sir  S.  B. 
Beane),  984-94,  1134-43,  1168-71; 
(/.  Priestley),  4630-4;  {Lord  Salvesen), 
6615 ;  {L.  M.  Brown),  7460-2 ;  {T.  Fry), 
7741-7 ;  (/.  Roberts),  8686-8. 
Number  of  sentences  in  a  certain  period,  statistics 

{R.  Gates),  5317. 
for   Sexual   offences,   as    a    ground    for    divorce, 

approved  {C.  Longmore),  12,124-30. 
Wives  of  convicts  on  the  rates  {R.  Gates),  5317. 

Penzance,  Lobd : — 

On  necessity  of  international  canon  of  jurisdiction, 

quoted  {Sir  F.  Piggott),  8310  (XIH.). 
On    polygamous    marriage,    referred   to    {Sir  F. 

Piggott),  8310  (XI.). 

Perjury : — 

Danger  of,  in  questioning  petitioners  {T.  Griffiihes), 

3670-2. 
Publication  of  reports  as  a  check  on  {F.  B.  Bingle), 
8017,  8086. 
Perth  Police  Court,  separation  and  aliment  statistics 

{Lord  Salvesen),  6783. 
Petersburg,  reply  from,  as  to  Russian  penal  code   re 
publication  of   divorce   proceedings    {Son.  H.  G. 
Barnes),  29. 

PIOKSTONE,  Me.  CHARLES  HERBERT,  County 
Court  Registrar  at  Bury,  Lancashire,  2543- 
967  .— 

Adultbet  : — 

Accidental,  right   to   divorce   on   account  of 

approved,  2820,  2839,  2840,  2887-92. 
the  Most  frequent  ground  for  divorce,  2603-7. 
Assizes,    divorce  jurisdiction   by,   proposal  disap- 
proved, 2613-17. 
Bailiffs,  opinion  re  reliability  of,  2751—4. 
Btjet,  Lancs.  : — 

County  Court : — 

Accessibility  to,  2753,  2754. 
Separation : — 

Number  of   cases,  and  number  with 
adultery,  2719. 
Solicitors'  charges  in,  2719-23. 

Referred  to,  2680. 
Workmen's    Compensation  Act,   number 
of  cases  at,  under,  2686-7. 
Childeen  : — 

Custody   of,   proper   authority    for,  2745-50, 

_   2875. 
Injury    to,    by    cohabitation    of     adulterous 
parents,  2611. 
CoUusion,  increase  of,  not  anticipated,  2633,  2634. 

COITNTT  COUETS  : — 

Divorce  jurisdiction,  proposed  extension  to  • — 
Approved,  2()18-32,  2686. 
Damages,  restrictions  advocated,  2667. 
Cost  of  (probable),  2700-4,  2729^0. 
Filiiig    of    petition   and   place    of    trial, 

2741-4. 
Limitations  according  to  income  recom- 
mended, 2661-4,  2814-19. 
Maintenance   as    a    deterrent,   recommended, 

2667-71. 
Trials  by  judge,  recommended,  2665. 
Judges : — 

Extension    of    jurisdiction     to,     2637-9, 

2762-6. 
Probable  better  administration  of  separa- 
tion orders  by,  2637-9. 
Practice,  in  regard  to  costs,  2931-3. 
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PIOKSTONE,     Mb.    CHARLES    HERBERT— cow- 

tiaued. 
CoCTNTY  CouKTS — continued. 

Registrars,  exteiidoil   jurisdiction   of,   recom- 
mended, 2761. 

Transference   of    certain  jurisdiction   to,    re- 
commended, '2099. 

Uniformity  of  decision,  2758. 

Oetjsltt  : — 

As  compared  with  desertion,  2934-59. 
Proper  treatment  for,  2037-45,  2905-7,  2916- 

27. 

Desertion  : — 

Comparison  of,  with  cruelty,  2934-59. 
Proper  authority  for,  2704-8. 
Separation    orders    granted    too    hastily   for, 
2644-52. 

DiTORCE  : 

Administration,  localisation  advocated,  2568. 

Cost  of,  2558-9. 

Demand  for,  arising  from  necessity,  2602-10. 

Difficulty  in  dealing  with,  2765-7. 

Economy  in,  2549-50. 

BqualltT    of    sexes,    advocated,    2097,    2698, 

2839,  2840,  2886-93. 
Expense,  as  a  deterrent,  28i9-55. 
Grounds  admitted  for,  2928-30. 
Ill  forma  paupens,  costs,  258.5-601,  2871. 
Injustice  of  present  system,  2553-7. 
Preference  for,  to  separation,  2908-15. 
Trade  unions  on,  2724-8. 
Undefended : — 

Counsel  for,  impi-acticability  of,  2766-9. 

Out-of-pocket  expenses,  2581-84. 
Habitual   drunkenness,   as  a  ground   for  divorce, 

2835-8. 

High  Court,  Divorce  Division  of  : — 
Judges  : — 

Extended  number  of,  for  travelling  pur- 
poses, suggestions  disapproved  2770. 
itinerary.    Proposed,     disadvantages    of, 

2960-6. 
Power    of,    to    remit    cases,    advocated, 
2672-4. 
Trial  at,  question  as  to  advantages   of,  2776- 
91. 

Justices,  Non-stipendiaet  : — 

Jurisdiction  to  be  left  with,  2878,  2874. 
Separation    orders     granted     by,    on    trivial 
grounds,      2644-52.      2709-18,      2792-9, 
2860-70. 
Transference  of  jurisdiction  of,  with  one  ex- 
ception, advocated,  2699,  2901-4. 

Lancashire  : — 

County  Courts,  classes  dealt  with  at,  282-731. 
Working   classes,    attitude    of,   towards    the 
maiTiage  tie,  2881-5. 
Marriage  : — 

Attitude    of    the   working     classes    towards, 

2841-9. 
Breach  of  promise  actions,  abolition  advocated, 

2676-8. 
Jurisdiction  of  cases,   equal   accessibility  for, 
2774-5. 
Publication    of    reports,    suppression    of   details 
recommended,  2694-6,  2820,2821,  2833,  2834. 
Registrars,    qualified,    to  act  for  King's  Proctor, 
2660. 

Separation  Orders  : — 

Applications  from  elderly  wives,  2654-6,  2806. 

2813,  2822,  2823. 
Effect  of,  2679-85. 
Given  for  infidelity  only,  2824,  2825. 
Granting  of,  for  trivial  causes,  2653-6. 
Numbers  granted,  2794. 
Possible    effect    on,    of   iucrease   in    divorce, 

2877-9, 
Potential  divorce  cases,  2796-800. 
Restriction  of  jurisdiction  re  to  stipendiaries, 

advocated,  2836-59,  2699-799,  2860-70. 
Summary  Jurisdiction  Act,   1896,  encouragement 
of  immorality  by,  2679-86. 


PICKSTONB,     Mr.    CHARLES    HERBERT— co.'t- 

tinued. 
Witnesses,     difficulties    of,   iu    attendinL'    trials, 
2620-7. 

Working  Classes  : — 

Attitude  of,  towards  divorce,  2841-9. 
Observance  of  the  marriage  tie,  2841-9. 

Evidence  op  Witness  : — 

as  to  Administration  of  justices,  referred  to 

{W.  Gregson),  3121  ;  {K.  Gugli),  3177. 
as  to  Cost  of  trial  by  High  Court  Judges  on 

circuit,    referred    to    {Sir    W.    Cohbett), 

10,027. 
as  to   County  Coui-ts,  referred  to  {F.  Bendy), 

2976. 

PIGGOTT,   Sir   FRANCIS,  Chief   Justice   of  Hong 
Kong,  8269-310  :— 
Co-respondents,  domicil  question  re,  8270. 
Divorce  -. — 
«  Courts  of    Domicile,    application   of   national 

law  by,  recommendation,  8304. 
Desirability      for     canon     of      international 
jurisdiction,    recommendation    re,    8310, 
XIII. 
Doctrine  of  domicil  as  regards,  8310  (XII.). 
Jurisdiction,  necessity  for  adopting   national 
law  as  the  basis  of,  8299-305. 
Divorce  Act  : — 

Result  of  abolition  of,  by  action  for  criminal 

conversation,    amendment    proposed    re, 

8278-84. 

Right  to  give  damages  against  co-respondent, 

8273,  8274. 

Domicil,   law   re,   abolition  advocated,    8310,  VI. 

(Vni.). 
Prance,  law  of  domicile,  8310  (IV.). 
Germany,  law  of  domicile,  8310  (V.). 
Hong  Kong,  divorce  case  in,  8270-7. 

Marriages  : — 

Incestuous  and  polygamous,  8310  (XI.). 
Mixed,  8292-304,  8310  (I.,  VHI.,  X.  (j)).- 
Naturalisation     Act,    principle     of      domicil 
destroyed  by,  8310  (VI.). 
"  Status  "  and  "  capacity,"  8310  (IX.).  (X.), 
Plaistow  Marsh,  low  standard  of  morality  in  (0.  Tijou), 

2483-95. 
Plymouth,  see  under  Pearce,  Mr.  Percy  T. 

Chief    Constable,   powers   proposed   for    checking 
coUusion  {E.  Sanderi),  9133. 

the  Police : — 

Chief  Constables,  see  that  title. 

Duties  proposed  for  {F.  Bendy),  3026. 

Issue  by,  of  waiTants  for  maintenance  (J.  Rose), 

1997  ;  (11.  Goiigh),  3341-4,  3360. 
Safeguarding    by,     against    collusion,     proposals 

(F:  Sanders),  8942. 
Services  of,  to  the  justices  (J.  Roberts),  8565 ;  (E. 

Satiders),  8926. 
Statistics,  comparison  of  (J.  Roberts),  8514-22. 
Witness'    summons  to  be  served  by  (E.  Sanders), 

8939. 
Police  Courts,  see  Summary  Jurisdiction  Courts. 

the  Poorer  Classes: — 

OivU  rights  for  (J5.  Loch),  5350-63. 
County  Courts  as  regarded  by  (D.  Eyre),  6021, 
6022;  (J.  Smith),  7664;  (G.  Solly),  10,627, 
10,628  ;  (P.  Pearce),  11,411 ;  {W.  Winter 
botham),  11,553,  11,730-6  ;  (C.  Longmore), 
12,027. 
Defence   and   prosecution  for,  scheme   (B.   Loch), 

5349. 
Difficulty  of,  in  giving  security  for   costs  (Sir  W. 

Selfe),  2325. 
Divorce  Facilities  for,  Proposed: — 

Advocated  {Sir  H.  B.  Beane),  796-800  ; 
( H.  Marsham),  1827-9 ;  (0.  Pichstone), 
2697;  (/.  Priestley),  4453,  4461; 
{R.  Moore),  4893,  4894;  (J.  Watts), 
5681-4;  (/.  Roberts),  8670-9;  {E.  San- 
ders), 9093-6,  9146  ;  {R.  Peacock),  9243  ; 
(C.  Longmore),  12,210-13. 
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the  Poorer  Classes — continued. 

DiTOECE,  Facilities  boh,  Pkoposed — continued.. 
At  County  Courts,  advocated  {Sir  0.  Lewis), 

1617-9,  {A.  Willey),  10,398. 
Demand  for,  opinions  re  {Sir  W.  Selfe),  2306  ; 

{A.  Blott),  5829-31  ;    (/.  Boberts),  8558, 

8559,  8574-8,  8725  ;  {A.  Willey),  10,168- 

70. 
At   the   High    Court    for,    proposals   re    {C. 

Athinson),  6990;  (E.  Peacock),  9438  ;  (/. 

Payne),  11,141-4,  11,191,  11,192. 
Legal  assistance  recommendation  re  {B.  Loch) , 

5348  (1),  5467-72  ;  {F.  B.  Dingle),  8026-31; 

{A.  Willey),  10,333;   {W.   WinterTiotham), 

11,639-45,     11,690-3;      {W.     Harrison), 

11,912-25. 
Local    com-ts    for,    questionable    advantages 

{T.  Curtis),  3980-3. 
Possible   minimum    costs   in  County    Ootirts 

{A.  Blott),  5800-7. 
Probable  results  of  (D.  Eyre),  6002  ;  {J.  Payne), 

11,267-77. 
Suggestions  re  {Sir  J.  Bigham),  568  ;  {W.   T. 

Baniard),  4352-4. 4372-82  ;  (/.  Priestley), 

4709-14  ;  (C.  Athinson),  6994-8,  7015-17  ; 

(/.  Payne),  11,141 ;  {W.  Harrison),  11,802. 
Value  of  (D.  F.  Steavenson),  2265. 
Experience  as  to  difficulties  of  {B.  Moore),  4801-8. 
Husbands'  difficxilties  as  to  housekeepers  (C  Athin- 
son), 6977,  6978. 
Inaccessibility   of    divorce   for    {Sir   J.   Bigham), 
1312;    {Sir   G.   Lewis),    1418-20;    {B.   Mar- 
sham),     1777,     1882-4  ;     (/.     Bose),    1907  ; 
(C.    Pichstone),     2554-2601;     {T.    Griffithes), 
3612-25;  {B.  Moore),  4816-21;  {W.  B.  Fair- 
fax), 5027-31 ;  {B.  Gates),  6164-8  ;  (J.  Watts), 
5580  ;    {N.    Neville),   6826-8,   6881 ;    {B.    C. 
Brough),  7007 ;  {L.  M.  Brown),  7354 ;  {F.  B. 
Dingle),    7953,   7954 ;    {E.  Sanders),  8904^6  ; 
{A.    Willey),    10,431-6;    {H.    Wray),   11,029; 
{W.    Simpson),    11,302-18;     {C.    Longmore), 
12,003-5. 
IiTegular  living  of,  with  or  without  legal  obstacle 

{B.  Moore),  4809-15. 
Justices  as  regarded  by  {Sir  G.  Lewis),  1559-65  ; 

{J.  Bose),  2052-9. 
Local    courts    as    regarded    by    (W.     Harrison), 

11,903. 
Lower  middle  classes,  inaccessibility  of  divorce  to 
{J.  Boberts),  8151-63. 

Maebiages  op  : — 

in    Church,    general    desire    for   {D.     Byre), 
6079-81. 

Effect  of  the  Stimmary  Jurisdiction  Act  on 
{Sir  W.  Selfe),  2397,  2398. 
the     Marriage    tie    as    regarded    by    (/.     Bose), 

2041-4,  2075-8  ;  IB.  Moore),  4813-15,  4901-3, 

4965a-70. 
Official    department    to     give     legal    advice    to, 

proposal  re  {D.  Eyre),  6028. 
Persons  claims   to    sue   as,    check   on,  advocated 

{B.  Loch),  5352. 
Prisoners,  legal  assistance  for  (/.  Watts),  5576. 
Prohibitive  cost  of  restitution,  suits  for  (/.  Watts), 

5629-31. 
Publication   of    reports    as    affecting    (D.    Eyre), 

6035. 
Eeasons  of,  for  not  demanding  divorce  {H.  Wray), 

11,103-5. 
Saving  by,  for  divorce  (/.  Priestley),  4453-9. 
Separations   taken  by,  on  account  of   expense  of 

divorce  (D.  Eyre),  5992. 
Standard    of     morality    amongst     {B.     Peacoch), 

9255-7. 
State     assistance     of,     for     divorce,      advocated 

(/.  Watts),  5632 ;  (/  Payne),  11,141-4,  11,191, 

11,192. 
Summary  Jurisdiction  Cotu-ts  as  regarded  by  (/. 

Smith),  7596  ;  {T.  Fry),  7643. 
Trials  on  certain  days  an  advantage  to  {F.  Dendy), 

3038-44. 
Value  of   some   payment   by,  for  divorce  {W.   T. 

Barnard),  4309-13  ;  {Lord  Salvesen),  6507. 


the  Poorer  Classes — ccmtinued. 

Wage-earning  capacities  deteriorated  by  matri- 
monial troubles,  5992. 

Weekly  earnings  handed  over  to  wives  (D.  F. 
Steavenson),  2276-78. 

Widows,  applications  of,  for  compensation  {D.  F. 
Steavenson),  2226,  2284-6.  . 

Wives  : — 

Advantages  to,  of  police  courts  for  separation 

cases  {E.  Sanders),  8926. 
Affected  by  illegitimate  children,  7907,  7908. 
Having    no    power    to    make     a    charge    of 

adultery  {Sir  G.  Lewis),  1426-34. 
Separated,  temptations  of  {C.  Athinson),  6980. 
Women,   temptations   of,   when    in    debt    {D.   F. 
Steavenson),  2282,  2283. 

Poor  Law : — 

Guardians,   action    of,   in   cases    of    di-unkenness 

{A.  Willey),  10,323. 
Relief,  applications  to,  by  women  having  resumed 
co-habitation  {E.  Sanders),  9083-4. 

Poor     Law    Amendment     Act,    see     under    Acts     of 
Parliament. 

Poor  Prisoners'  Defence,  see  under  Watts,  Mr.  J. 

Poor    Prisoners'    Defence    Act,    see    under    Acts    of 
Parliament. 

Precocity  of   sexual  evil,  encouragement  of,  by  publi- 
cation of  details  {E.  Sanders),  9076-8. 

Presbyterian  Churches  in  Scotland: — 

Attitude  of,  towards  adultery  and  desertion  {Lord 

Salvesen),  6719. 
Attitude   of,  towards   marriage   {Lord    Salvesen), 

6749,  6750. 
Form  of  marriage,  consistency  with  the  law  {Lord 

Salvesen),  6720-2. 

the  Press : — 

Disadvantages  to  sale  of  well-conducted  news- 
papers {Sir  H.  B.  Deane),  840. 

Local,  publication  of  Tindesirable  details  in  {Sir  J. 
{Bigham),  761-8. 

Pressure  on,  to  keep  out  reports  {Sir  G.  Lewis), 
1735. 

See  also  Publication  of  Divorce  Reports. 

PRIESTLEY,   Me.   JOSEPH   CHILD,   K.C     4423- 

39:— 
Adultery,  condonation  of,  4635,  4733-9. 
AUSTEIA  :  — 

Divorce  for  penal  servitude  in,  4517. 
Mai-riage  laws  in,  4589,  4593,  4606-12. 
Nullity  of  marriage,  grounds,  4706-8. 
Blackmail,  infrequency  of,  4655-8. 
Childeen  : — 

of  Divorced  persons,  provision  for,  4583. 
Hereditary  insanity  a  danger  to,  4519-24. 
Collusion,  incentives  to,  4533-6. 
Council  of  Trent,  form  of  decree  of,  refen-ed  to 

4600,  4602. 
Counsel,  difficulties  of,  in  case  of  proposed  exten- 
sion of  jurisdiction,  4437,  4638-64. 
County  Cotjets  : 

Adjustment   of   procedure    suggested,    4645 

4646. 
Charges,  4648-54. 

Divorce  jurisdiction,  proposed  extension  to  : — 
.Disapproved,  4427,  4461. 
Employment  of  local  counsel,  4639-41. 
for  Certain  classes  approved,  4616,  4617. 
Limitations  proposed,  4728,  4729. 
Variety  of   decisions  induced  by,    4427 
4430-52,  4625-7. 
Time  at  disposal  of,  4427-9,  4720-2. 
Judges  : — 

Lack    of    uniformity   in    judgments   of 

4437-44;  4448-52. 
Local  knowledge  of,  4642,  4643. 
Number  of,  4721,  4722. 
Reconciliations  affected  by,  4717-19. 
Transference  of  work  to,  4494. 
Trials  by  jury,  approved,  4438-47. 
Coxirt  of  Appeal,  settlements  of  divorce  at,  refen-ed 
to,  4541^. 


INDEX. 
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PRIESTLEY,  Me.  JOSEPH  CRILD— continued. 
Oeueltt  : — 

Communication  by  disease  contracted  before 
marriage,  regarded  as,  4546-55. 

Dangers  of,  4627. 

as  a  Ground  for  divorce  advocated,  4556-9. 

Temporary  remedy  for,  4491. 

Trial  of,  by  jury,  4721,  4732. 
Custody  of  children,  proper  authority  for,  4613-17. 
Damages,  powera  re,  proposals,  4464-9. 

Desertion  -. — 

Abolition  of  a  certain  clause  advocated,  4492, 
4493. 

Definition  of,  4700,  4703. 

as  a  Ground  for  divorce,  4525-32,  4698-705. 

Mr.  Gladstone's  views  on,  4674,  4676. 

Religious  aspect  of,  46T3-8. 

in  Scotland,  4673. 

Ti-ial  of,  by  jury,  approved,  4731,  4732. 
Disease  contracted  before  marriage  as  a  ground  for 

divorce,  advocated,  4546-55. 

Divorce  : — 

Extension  of  grounds  for,  4665-72. 

Fear    of    publicity   as    deterrent  to    offence, 
4502-6. 

Judges,  powers  of,  proposals  re,  4468,  4469. 

for  Mutual  guilt,  disallowed,  4723-7. 

Petitioners,     identification    of,    proposal    re, 
4466. 

Petitions,  procedure  re,  4483,  4484. 

Separation  cases  with  grounds  for,  4634-7. 

Specimen  lists  of  charges,  4739. 

Trials  in  camera  approved,  4510-13,  4664. 

Undefended,  costs,  4711. 

Women  charged  in,  notification  of,  advocated, 
4579,  4580. 
Divorce  Act,  1857,  Mr.  Gladstone's  views  on,  4674, 

4676. 
Eqioality    of    the    sexes    in    adultery   advocated, 

4556-9. 
Feance  : — 

Marriage  laws,  4589. 

Publication  of  reports  of  divorce,  suppression 
of,  4511. 
Eraser,  Lord  "  On  Husband  and  Wife,"  referred 

to,  459S, 
Geary,  on  marriage,  referred  to,  4596,  4600,  4602. 
G^maany,  divorce  for  insanity  in,  4514. 
Gladstone's  views  on  desertion  and  divorce,  4674, 

4676. 

Habitual  Detjnkbnness  : — 

Discretionary  powera  re,  advocated  4620-7. 

as  a  Ground  for  divorce,  advocated,  4560-4. 

Proper  authority  to  deal  with,  4496. 
Henry    VIII.,  marriage    of,    with    Catharuie    of 

Arragon,  referred  to,  4600. 

High  Oouet,  Divoecb  Division  ov. — 
Court  fees,  specimen  list,  4739. 
Judges : — 

Discretionary  powers  for,  proposed,  4574-8. 
Disposal  of  time,  4647-54. 
Local  trials  by,  4462-3. 
Reconciliation  case  at,  quoted,  4648. 
Registrar,  afildavits  to  be  sent  to,  from  local 

cases,  4471-2. 
Revision  of  powers  as  to  orders  and  deeds, 
advocated,  4581-6. 
Justices,  ability  of,  4494-6. 

King's  Proctor,  supervision  of  local  cases,  proposal 
re,  4479-82. 

LtTNACT  : — 

As  a  ground  for  divorce,  advocated,  4613-15 

Intermittent,  danger  of,  4522-24,  4688-92. 

Permanent,  as  a  ground  for  divorce,  advocated, 
4687-97. 
Magistrates,  powers  as  to  custody  and  maiatenance 

4615. 

Maintenance  : — 

Abolition  of  clause  re,  advocated,  4492-3. 
Proper  authority  for,  4613-17. 


PRIESTLEY,  Me.  JOSEPH  CKlhl)— continued. 

Maeeiage  : — 

Adjustment  of  law  as  to  foreigners,  4545 

Annulment,  grounds  for,  4587-612,  4708. 
the  Marriage  tie,  46(14-5. 
New    Zealand,    divorce    for    penal    servitude    in, 

4517. 
Ogden  V.  Ogden,  nullity  case,  referred  to,  4546. 
Paralysis,  not   considered   a   ground  for  divorce, 

4693-7. 
Penal  servitude  as  a  groimd  for  divorce,  advocated, 

4516-18,  4680-6,  4630-4. 
the    Poor,    facilitating    divorce    for,    suggestions, 

4453-61,  4709-14. 
Prussia,  marriage  laws,  4589. 

PrBLICATION   OF   RbPOETS  ; — 

as  a  Detem'ent,  appproved,  4497. 

Effect  of,  on  young  people  45C(   -1. 

False,  harm  done  by,  4498,  45'  J-12. 

Proposals  re,  4510-12. 

Restrictions  suggested,  465i3-  63. 
Queensland,  pubhcation  of  repor-'^s  in,  4511. 
Recrimination,  laws  re,  4569-7". 
Registrars,    local   matters  to    De    dealt    with   by, 

4470-3. 
Registries,  reduction  of   fees  of,  advocated,  4459, 

4474-8. 
Roman    Catholics,   grounds    of,   for    annulment, 

4594-604. 
Separation  an  incentive  to  immorahty,  4539-44. 

Separation,  Judicial  : — 

Applications  for,  with  justification  for  divorce, 

proposals  re,  4565-8. 
Common  reasons  for,  4636-7. 

Separation  Orders  : — 

Permanent,  disapproved,  4485-90. 
Temporary,  for  cruelty,  advocated,  4491-3. 
Transference  of,  to  another  aixthority,  proposed, 
4494. 

Special  Commissioners  : — 

to  Assist  local  wort,  proposal  re,  4618. 

to  Conduct  local  trials,  proposed,  4715,  4716. 

for  Local  work,  proposal  re,  4462. 

Trial  by  jury,  approved,  4438-47. 

TiCTOEIA,   N.S.W. : — 

Divorce  for  penal  servitude  in,  4517. 
Pubhcation  of  divorce  reports,  4511. 

Witnesses  : — 

Dislike  of,  to  newspaper  reports,  4662-3. 
SubpcBnaed,  4507-9. 

Evidence  of  Witness  : — 

on  Hearing  cases  in  open  court,  referred 

to  (Lord  Salvesen),  6542. 
on  TJnsuitability  of   assizes  for   divorce, 
referred  to  {W.  Harrison),  11,860. 
Wives'  powers  as  to  provision  of  maintenance,  4581. 
Prince  Edward's  Island,  divorce   laws,  causes    (S.  G. 
Barnes),  45. 

Prisoners : — 

"  Arrangement  for  the  defence  of  prisoners,"  see 

under  Watts,  Mr.  T. 
Gratuitous  defence   of,    by    counsel,   scheme    for 

{B.  Loch),  5337. 
Pritchard,    Dr.,    Senior    Registrar    of    the    principal 
Probate  and  DivorceRegistry,  referred  to  (4.  Mus- 
grave),  47;  (0.  Pichstone),  2600. 

Privy  Council : — 

Divorce   cases   disproved   by,   on   accoTint  of  law 
of  domicil  (Sir  F.  Piggott),  8310  (XII.). 

Judicial  Committee  of,  on  a  certain  case,  referred 
to  {Sir  F.  Piggott),  8310  (XII.). 
Probate  Act  see  under  Acts  of  Parliament. 

Prol)ate  Division  of  the  High  Court,  see  High  Court 
Probate  Division  of. 

Probation  of  Ofiences  Act,  see  under  Acts  of  Parlia- 
ment. 

Professional  classes,  inaccessibility  of  divorce  for, 
results  (Sir  W.  Cohhett),  10,009-15. 
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Prostitution : — 

and   Blackmail,  assistance    given  to,   by   fear   of 

publication  of  reports  (E.  Heron  Allen),  3706- 

19. 
Relative  increase  of,  to  population,  reason  (W.  B. 

Fairfax),  5098. 
Separated  wives  adopting  profession  of  {B.  Moore), 

4934-7. 

Prussia : — 

Concealment  of  pregnancy  by  another  at  time  of 
marriage,  law  re  {J.  Priestley),  4589. 

Divorce  in  the  eighteenth  century  (Sir  J. 
Macdonell),  565,  IX. 

Landrecht  of  {Sir  J.  Macdonell),  273-5. 

PuWication  of  Divorce  Reports : — 

Advantages  and  disadvantages  com.pared  {B.  Yates), 

5282. 
as  Affecting  the  poor  (D.  Eyre),  6035. 
Alternative  proposed  (/.  Priestley),  4510-12. 
Approved   {Sir   3.   B.   Deane),    834-43  ;    (Sir   J. 

Bigham),    613-16  ;    (B.   Loch),  5458-63  ;    (C. 

Longmore),  12,069-77. 
Blackmailing  assisted  by  (E.  Heron  Allen),  3706- 

19,  3764-892,  3954. 
Causing   suppression    of  evidence    (T.    Griffithes), 

3440-7,  3626-48. 
Censorship  of,  proposals  re  (J.  Wing),  10,601-74. 
of  Certain   class    of  cases  disapproved  (D.  Eyre), 

6089-92. 
Collusion  checked  by  (F.  B.  Dingle),  8017-19 ;  8055- 

8. 
Depending    on   class  of   persons   (F.   B.   Dingle), 

8110-11. 

Dbteeeenct  op  (Alleged)  : — 

Allowed    (D.     F.     Steavenson),    2287,    2288  ; 

(T.  Curtis),  4000  ;  (W.  T.  Barnard),  4-162  ; 

(/.   Priestley),   4497  ;    (/.     Watts),  5618  ; 

(L.  M.  Brown) ;  7397-400 ;  (B.  C.  Brough), 

7846  ;  (B.  Peacock),  9288 ;  (Sir  W.  Cobhett), 

10,063  ;  (P.  Pearce),  11,483. 
Disallowed    (Sir    G.    Lewis),    1474^9,    1695, 

1728-47  ;    (T.     Griffithes),     3554-7  ;   (E. 
Heron    Allen),    3725-8,    3796  ;    (W.    T. 

Barnard),  4167 ;  (A.   Blott),   5931,  5932  ; 

(Lord  Salvesen),  6457,  6662-4 ;  (/.  Boherts), 

8497,  8741-3  ;  (E.  Sanders),  9049,  9050  ; 

(A.  Willey),  10,295-8. 
Opinions  re  (A.  Blott),  5838. 
Disapproved  (E.  Heron  Allen),  3723 ;  (B.  Marsham), 
1798-803 ;  (D.   Eyre),    5983 ;  (Lord  Salvesen), 
6662-72  ;   (B.    Peaeoch),    9288-98  ;    (Sir    W. 
Cobbett),10,0m-4';  (G.  Solly),  10, 671-5. 

At  Disobetion  of  Judge  (Peoposbd)  : — 

Advocated  .(/.  Base),  2012-16  ;  (T.  Curtis), 
3999  ;  (B.  Moore),  4858,  4859  ;  (/.  Wing), 
10,485;  (J.  Giiise),  10,894-7,  11,002, 
11,003. 

Difficulties  re(0.  Pichstone),  2833,  2834. 
Effect   of,   on   young   persons    (E.   Heron   Allen), 

3854  ;  (J.  Priestley),  4500,  4501  ;  (E.  Sanders), 

9045-8,  9076-8   ;  (B.    Peacock),    9392-4  ;  (H. 

Wray),  11,058, 11,059. 
Evidence  suppressed  on  account  of  (E.  Heron  Allen), 

3722  ;  (D.  Eyre),  5984  ;  (Lord  Salvesen),  6459- 

63  ;  (A.  Willey),  10,277. 
of   Evidence  in  extenso,  disapproved  (N.  Neville), 

6865. 
False,  harm  done  by  (/.  Priestley),  4498,  4510-12. 
False   impression   of  morality   ci-eated   by   (Lord 

Salvesen),  6456. 
Formula  recommended  (Sir  H.  B.  Deane),  842,  843. 
Injustice   to   innocent    parties  by   (T.    Griffithes), 

3557. 

Oe  Judgments  onlt: — • 

Approved  (Lord  Salvesen),  6458. 
Disapproved    (Sir    H.    B.    Deane),  1058-60; 
(W.  T.  Barnard),  4317,  4318. 


Publication  of  Divorce  Eeports — continued. 

Limitations  proposed  (Sir  G.  Lewis),  1699 ;  (B. 
Marsham),  1849-51 ;  (D.  F.  Steavenson),  2223- 
5  ;  (Sir  W.  Sslfe),  2300,  2301;  (E.  Tijou), 
2465  ;  (C.  Pickstone),  2694-6  ;  (A.  Blott), 
5930-2  ;  (Lord  Salvesen),  6537-48  ;  ( ZV.  Neville), 
6865-70;  (/.  Hay  Halhett),  7261,  7279-84; 
(B.  C.  Brough),  7835-48 ;  (F.  B.  Dingle),  8017- 
19,  8087-92  ;  (E.  Sanders),  9042-45  ;  (B.  Pea- 
eoch), 9283,  9231 ;  (A.  Willey),  10,277-80  ; 
(J.  Wing),  10,485-90 ;  (G.  Solly),  10,671-5  ; 
{/.  Guise),  10,932-5 ;  (H.  Wray),  11,057  ; 
(J.  Payne),  11,190  ;  (W.  Simpson),  11,339  ; 
(P.  Pearce),  11,482-4,  11,510-12  ;  (W.  Winter- 
botham),  11,579-81. 

in  Local  papers,  disapproved  (A.  Blott),  6835-40. 

Official  reporters,  proposal  re  (H  Wray),  11, 124!-30. 

Opinions  re,  quoted  (P.  Baher),  10,768,  10,769. 

Possible  effect  of  local  trials  on  local  press  (Sir  J. 
Bigham),  761-8. 

Perjury  checked  by  (F.  B.  Dingle),  8017-19,  8086. 

Principle  of,  apart  from  matrimonial  causes  (Sir  G. 
Lewis),  1740-7. 

Prohibition  : — 

In  foreign  countries  (H.  G.  Barnes),   29. 

Proposed,  advocated   (C.  Pichstone),  2694  ;  (T. 
Griffithes),  3438-56  ;  (A.  Blott),  906,  6907  ; 
(D.  Eyre),  6033-5. 
Proposed  restriction  of,  question  as  to  results  of 

(Sir  J.  Bigham),  1382. 
Protection  to  adultery,  by  suppression  of  (E.  Heron 

Allen),  3870. 
Questions  re  (C.  Longmore),  12,166-9. 
EiesponsibUity   of    editors    for    (Sir   J.   Bigham), 

733-6. 
of  Results  of  trials  only,  approved  (J.  Priestley), 

4659-61. 
Schedide     of     permissible     details,     proposal     re 

(B.  C.  Brough),  7835-8. 
Summary     proceedings     in     cases     of     improper 

reporting,    procedure   recommended    (Sir     J. 

Bigham),  725-36. 
Suppression  of  details  advocated  (Sir  J.  Bigham),. 

673-7  ;  (Sir  G.  Lewis),  1471-3 ;  (B.  Marsham),. 

1820-2  ;    (/.     Base),     1966-9,     2080-5  ;    (/. 

Boberts),  8492-6;  (G.  Pichstone),  2820,  2821, 

2833,    2834 ;  (B.     C.    Brough),    7816,    7816  ;. 

(W.  Barradale),  8833  ;  (J.  Wing),  10,507-12 

Fob  Yindication  op  Chaeactee  : — 

Approved    (N.    Neville),    6870;  (J.   Boberts), 

8744. 
Value  of,  considered  negligeable   (A.  Willey), 
10,402. 
Witnesses  undeterred  by   (W.  T.  Barnard),  4164-6. 
Public  Funds,  cost  of  witnesses  should  be  supplied  by, 
(E.  Sanders),  8940. 

Public  Morality : — 

Assistance    to,    by     permitting     mutual     actions 

(Lord  Salvesen),  6431-47. 
Standard    of,   before   and  since   the  Divorce  Act 
(Sir  H.   B.  Deane),  1229-32  ;  (Sir  G.  Lewis), 
1468-74,  1655-8  ;  (B.  Marsham),  1826. 
Public  opinion,  unhealthy,  results  of    (W.  B.  Fairfax) 

5110-2. 
Punishment  of  Incest  Act,  see  under  Acts  of  ParUa- 
ment. 

Quarter  Sessions : — 

Chairmen,  powers  for,  to  try  divorce  oases  proposed 

in  Bill  of  Divorce  Act  (B.  Loch),  5550-3. 
Jurors,   unsuitability   of,  for  matrimonial  causes 

(T.  Fry),  7647-9. 
Official  reporters  of,  referred  to  (H.  Wray),  11,126 
Penal   sentences   given   at,    statistics    (B.    Gates), 

5317. 
Powers    of,  as  to  jurisdiction  of     petty   sessions 

(E.  Sanders),  9120-30. 
Quebec,  divorce  laws  (Sir  J.  Macdonell),  305. 

Queensland : — 

Divorce     laws,     causes    and      defences,     analysis 

(H.  G.  Barnes),  45. 
Publication   of  divorce  reports    in    (/.   Priestley), 

4511. 
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Queen's  Proctor : — 

Decree  refused  by,  in  a  certain  case  {T.  Griffithes), 
3481. 

Intervention  of,  in  a  case  of  domicil  {Sir  F. 
Piggott),  8310  (IX.)  {d). 

See  also  King's  Proctor. 
Eamsgate  District  Registry,  referred  to  (W.  Sarrieon), 

11,880. 
Rape,  non-publication  of  cases  {B.  Loch),  5461-3. 
Ratcliffeu.  RatclifEe,  case  of,  referred  to  (Sir  F.  Piggott), 

8310  (XIIL). 

Eates : — 

Deserted  -wiTes  left  chargeable  on  {R.  Gates),  5315. 

Provision  by,  for  divorce  of  tbe  poor,  proposal  re 
{B.  Peacock),  9438. 
Recorders,   possible   authorities    for    trial   of    divorce 

(D.  F.  Steavenson),  2187,  2188: 

Recrimination,  Law  of: — 

Approved  {Sir  H.  B.  Deane)  1213-28  ;  (/.  Pnestley), 

4569-73. 
Disapproved    (Sir    G.    Lewis),    1499-501;    (Lord 

Salvesen),  6679,  6680. 
Proposed  abolition  refeiTed  to  (J.  Smith),  7607. 
Public     morality    affected     by    (Lord    Salvesen), 

6431-i7. 
Questions  re  (T.  Griffithes),  3571-9. 
Responsibility   of,   for    coUusion    (Sir   G.   Lewis), 

1627-32. 
Want  of,  not  considered  to  be  collusion   (W.    T. 

Barnard),  4095. 

Eeformatio  Legum  Ecclesiasticarum : — 

Appointment  by,    of   a  commission,    quotation   re 

(Sir  J.  MacdoneU),  262,  263. 
on  Desertion  (Sir  J.  MacdoneU),  550. 
Equality  of  the  spouses  tinder  (D,.  Eyre),  6010. 

Geotjnds  ttndee,  fob  Divoece  : — 

Non-adoption,  results  of  (D.  Eyre),  6053-5. 

Quotation  re  (Sir  J.  MacdoneU),  565,  VII. 

Recommendation  re  (D.  Eyre),  5996. 
History  of  (Sir  J.  MacdoneU),  478-506. 
Possible  adoption  of  principles  of,  by  Ecclesiastical 

Courts  (D.  Eyre),  6118. 
on  Separation  (Sir  J.  MacdoneU),  551. 
Referred  to  (H.  G.  Barnes),  32. 

Reformation : — 

Attitude    towards     sanctity    of     marriage,    after 

(Sir  J.  MacdoneU),  473-7. 
Dissolution,  of  marriage,  after  (D.  Eyre),  6110-16. 
(Post),   no   change    in   statutory   law    as   regards 

maniage  (Sir  J.  MacdoneU),  605,  506. 
No  power   to   allow   divorce   a    vinculo  prior  to, 

(Sir  J.  MacdoneU),  502. 
Reformers,     judicial    separation    disapproved     of    by 

(Sir  J.  MacdoneU),  289,  565,  X. 
Regina  v.  MiUis,  case  of,  referred  to  (D.  Eyre),  5993. 

Registrar-General : — 

70th  Report  of,  1907  : 

on  Divorce  decrees  granted,  and  re-marriages, 
number  of  (W.  B.Fairfax),  5047-52,  5097. 
Illegitimate  children,  number  of,  and  percen- 
tage to  :whole  (W.  B.  Fairfax),  5101-4. 
Statistics  of,   as  to  illegitimate  births  (B.  Gates), 
5232. 
Registration  of   divorce  decrees  advocated  (B.    Eijre), 

5983,  58. 
Registrars,  district,  see  District  registrars. 
Registries,  district,  see  District  registries. 
Religious   bodies,  probable  attitude  of,  towards  exten- 
sion of  grounds  for  divorce  (D.  Eyre),  6097. 

Ee-marriage  after  Divorce ; — 

Considered  as  void  (Sir  J.  MacdoneU),  565,  YII. 

In  Eai-ly  Christian  times  (Sir  J.  MacdoneU), 
565,11. 

of  G-uilty  spouse  and  paramour,  power  of  prohibi- 
tion of,  disapproved  (Sir  G.  Lewis),  1624-6. 

Opinion  re  (W.  T.  Barnard),  4158. 

of  Persons  divorced  for  adultery,  public  feeb'ng 
re  (Lord  Salvesen),  6418. 

Registration  of,  statement  as  to  petitioner  should 
be  entered  in,  (Sir  G.  Lewis),  1481-3. 


Renfrew  (Paisley  Ward)  Police  Court,  separation  and 
aliment  statistics  (Lord  Salvesen),  6783. 

Restitution  of  Conjugal  Rights  : — 

Abolition  of,  proposed  (B.  Moore),  4865,  4866. 
Former    suits,    ordering    imprisonment    (Sir    G. 

Lewis),  1450. 
Husband's  suit  of,  (Sir  J.  Bigham),  717,  718. 
Orders  for,  disapproved,  reasons  (Sir  H.  B.  Deane), 

848. 
Powers    of    long-sentence    criminals    re    (Sir   G. 

Lewis),  1464-6. 
Procedure  (G.  Willoch),  4760,  4761. 
Prohibitive  cost  of,  to  the  poor  (B.  Moore),  5006- 

9  ;  (/.  Watts),  5629-31. 
Suits    for,    collusive    cases   of   (Sir   J.    Bigham)^ 

698-709. 
Restitution   of  Conjugal   Rights  Act,    see   under 

Acts  of  Parliament. 
Rhode  Island,  divorce,  grounds  for  (Sir  J.  MacdoneU),. 
319. 

ROBERTS,  Mb.  JOHN  ROBERT,  Clerk  to  the 
Justices  for  the  City  and  County  of  New- 
castle-upon-Tyne, Clerk  to  the  Visiting  Com- 
mittee of  H.M.  Prison,  Newcastle-on-Tyne, 
&c.,  &c..  Editor  of  "  Stone's  Justices'  Manual," 
8117-268,  8311-757  :— 

Aggravated  assault,  definition  of,  and  punishment 
proposed,  8447,  8448. 

Bury,  separation  cases,  estimated  figures  (J.  Boherts) 
8187,  8711,  8748. 

Civil  and  criminal  statistics,  comparison  of,  8311- 
35. 

COCKEEMOITTH,    SEPABA.TION    OEDBRS  : 

Estimated  numbers,  8711,  8748. 
Returns,  referred  to,  8187. 

OOTTNTY    COUETS  : 

for  Divorce  jurisdiction,  opinion  re,  8157-63, 

8579-82. 
Transference  of  orders  for  payment  of  main- 
tenance   to,    proposal     re     disapproved, 
8555-8. 
Cruelty,  conditions  of  getting  orders  for,  proposal 

re,  8441. 
Custody  of  children,  difficulty  re,  in  giving  orders, 
for  maintenance  only,  8180-3. 

DeSEETION  : — 

Considered  a  ground  for  divorce,  8510,  8589— 

602. 
Reduction  of  period  for,  8508-19. 
District  Registries,  commencement  of  proceedings, 
in,  proposed,  8538-40. 

Divoece : — 

Classes    demanding     faciHties     for,    8574-8,. 

8670-9. 
Grounds,   extension   of,    approved,    8506-12, 

8680-8. 
Inaccessibility  of,  to  certain  classes,  8151-63. 
Jurisdiction,  extension  of  facilities,  proposals 

re,  8479-88. 
Local  jurisdiction,  professional  representation, 

considered  desirable,  8638-^7. 
Procedure,  simplification  of,  advocated,  8586,. 
8587. 
Dodd  V.  Dodd,  separation  case,  referred  to,  8219. 
Employers,  payment  by,  of  v/ages   direct  to  wives,. 

8634-7. 
Equality  of  the  sexes  as  to  grounds,  8506,  8507. 
Habitual  di-unkards,  nimiber  of  orders  granted  on 
account  of,  8318,  8324. 

High  Cotjet,  Divobcb  Division  oe  : — 

Judges,    local   trials   by,   proposal   approved,. 

8583-6. 
Separation    cases,    applications    and    orders,. 

percentage,  8205-9. 

Justices  of  the  Peace  : — 

Clerks,  qualifications  and  salaries,  8613-23. 

Competency  of,  to  try  divorce,  8550-2. 
Maintenance    orders     under    the    Bastardy    Act, 

applications,  orders,  imprisonments,  statistics, 

8413. 
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ROYAL   COMMISSION    ON    DIVORCE   AND   MATRIMONIAL   CAUSES  : 


ROBERTS,  Mr.  JOHN  UOBBUT:— continued. 

Maintenance    Oedbes    (Summaiy  Jurisdiction 
Act)  :— 
Applications,  orders,  imprisonment,  statistics, 

8413. 
Attachment  of  wages  for,  8656-8. 
Imprisonm.ent   fov   failure   to   pay,    8415-32, 

8553,  8554. 
Period  for   commencement  of,  reduction  of, 
8571-3. 
Marriages,  improvident,  reasons  for,  8608-12. 
Matrimonial  differences,  causes,  8689-94. 

Nbwcastlb-on-Tynb  : — 

Aggravated  assualt,  orders  made  for,  numbers, 

8258. 
Bastardy  orders,  niimber  per  year,  8139. 
Cruelty : — 

Orders  made  for,  number,  8258. 
Proportion  of   cases   to    desertion  cases, 
8184-6. 
Desertion : — 

Number  of  orders  made  for,  8258. 
Proportion  of  cases  of,  to  cruelty  cases, 
8184-6. 
Divorce,  inaccessibility  of  to  certain  classes, 

8397-402. 
Employers,  probable  willingness  of,  to  assist 

in  collecting  maintenance  money,  8421. 
Habitual     drunkenness,     orders     made     for, 

numbers,  8258. 
Indecency  in  the  streets,  number  and  propor- 
tion of  men  to  women,  8130,  8131. 
Justices  of  the  Peace  : — 

Advice  given  to,  by  clerks,  8145-8. 
applications  for  separation  dismissed  by, 

8260. 
Discrimination  of,  8183. 
Maintenance  orders  : — 

Average  amount  and  average  wages,  8411. 
Estimated  percentage   of,   to   the   total, 

8353. 
Non-enforcement     of,     reduction,    8188, 

8204. 
Not  taken  up,  number  of,  8366-75. 
Payment  through  court  office,  8265,  8266. 
Statistics,  8258. 
Neglect  to  maintain,  orders  made  for,  number, 

8258. 
Police  Court : — 

Oases    of    immorality    before    marriage, 

8138. 
Class  dealt  with  by,  8558-61. 
Maintenance   orders,   8172-4,    8197-204, 

8410. 
Missionaries,  work  of,  8261. 
Procedure  as  to  separation  and  bastardy 

cases,  8249,  8250. 
Separation,  fees  for,  8251-3. 
Publication  of  divorce  cases,  8733. 
Separation  orders : — ■ 
Applications  : — 

Dismissed,  numbers,  8260. 
Showing  no  desire  for  divorce,  8723. 
Average  age  of  parties,  8259. 
Average  duration  of  mai-riages,  8259. 
Oases    with     justification     for     divorce, 

8396,  8734-8. 
Discharges  on  ground  of  adulteiy,  num- 
bers, 8140,  8141,  8258,  8562,  8663. 
Figures    re,    misleading     character     of, 

8392-5. 
Immoral  relations   resulting  from,   8529 

-33. 
Legal  assistance  in,  num.bers  (/.  Boherts), 

8638,  8639. 
and  Maintenance  orders,  figures  re,  8234 

-46. 
Number  given  and  proportion  acted  upon, 

8164-76. 
Percentage  not  acted  upon,  8367-65. 
Permanent,  actual  number  of,  8375,  8392. 
Police    retui-ns    as   to   number   granted, 
comparison   with   con-ect    statistics, 
8234^6. 


ROBERTS,  Me.  JOHN  ROBJSm:— continued. 

Newcastle  -  on-  T  ynb — continued . 

Separation  Orders — continued. 

Reconciliations,   8167,    8186-204,    8261, 

8523-8,  8702-7. 
Resumption     of     cohabitation,    number, 

8133-6,  8410. 
Second  orders  made,  number  of,  8410. 
Settlement  before  hearing,  8167. 
Summons,  application,  orders  made,  orders 
for  maintenance  only,  statistics,  8258 
-61. 
Statistics  of,  8211-18,  8234-46. 
Time    occupied   in    coming    into   effect, 
8627-32. 
Penal    servitude    considered    a    just   ground    for 

divorce,  8686-8. 
Pubhcation  of  reports,  8492-6,  8741-6. 

Sbpaeaxion  Oedees  : — 

Delay  in  coming  into  effect,  8627-32. 

Effect  of,  on  morality,  8128-32. 

Estimated  proportion  of,  to  marriages,  8669 
63,  8695-8. 

Husbands'  applications  for  dismissal  or  dis- 
charge, proposal  re,  8438-40. 

with  Maintenance : — 
Cases  of,  8624-6. 
Total  number,  8314,  8315. 

Notes  of  evidence,  proposal  re,  8461-3. 

Permanent,  estimated  number,  8514-22. 

Possible  inaccuracy  of  statistics  of,  8220-32. 

Proportion  of,  to  applications,  8316. 

and  Reconciliations,  8667-9,  8699-701,  8736-9. 

Summonses,  specification  of  details,  proposal 
re,  8436,  8437. 

Temporary  (proposed),  approved,  8268. 

Total  number,  8311. 

Yariations  or  discharges,  extension  of  powers 
re,  8461-70. 

Various  towns,  estimated  percentages,  8747-63. 
Statistics,  proportion  of  grounds,  generalisation  of 

8264. 
Summary  Jurisdiction  Act,  amendments  proposed, 

8433-70. 

SUMMAET    JUEISDICTION    OOUBTS  : — ■ 

Competency  of,  8142-9. 
Extension  of  divorce  jurisdiction  to,  8726-9. 
Referred  to  (F.  Bendy),  3032,  3055. 
Stone's     Justices'     Manual,     edited    by,     witness 

refeiTed  to  {F.  Bendy),  3055. 
Sunderland,  separatiol  and  maintenance,  returns 
re,  refeiTed  to,  8187. 
Robertson  v.  Robertson,  case  referred  to  {Lord  Salvesen), 

6262. 
Rochester  District  Registry  referred  to  {W.  Harrison), 

11,880. 
Roohford  Union,   superintendent   registrar   of   births, 
deaths,  and  marriages,  see  Gebgson,  Mr.  W. 

Roman  Catholic  Churcli: — 

Attitude  of,  towai'ds  the  marriage  tie  {Sir  J.  Big- 
ham),  1260-2  ;  (Loi-d  Salvesen),  6326. 
Decrees   of   nullity   allowed    by   {Lord   Salvesen), 

6714. 
Grounds  of  annulment  of  marriage  (/.  Priestley), 

4694-604. 
Importance   to,    of   decree   of   judicial   separation 
{Sir  J.  Macdonell),  542-5. 
Roman  Emperors  and  the  divorce  laws  {Sir  J.  Mac- 
donell), 229,  666,  III. 

Roman  Law: — 

As  regards   divorce   {Sir  J.  Macdonell),  226,  229, 

565,  I.,  III. 
EquaUty   of    the    sexes    to    rescind    contract    of 

marriage  {Sir  J.  Macdonell),  665,  I. 
Romer,     Lord     Justice,     judgment    of,    referred     to 
{B.  Loch),  6362. 

ROSE,  Me.  JOHN,    Metropolitan  Police   Magistrate, 
1902-2182  :— 
Collusion,  1921-3,  2101-7. 
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ROSE,  Mb.  JOHN — continued. 

County  Oouets  : — 

Divorce  jurisdiction  for,  advocated,  1919. 

Judges,  proposed  as  authorities   for  divorce, 
2094-2100. 

Possibility  of  collusion  in,  2040-3. 
Cruelty,  persistent,  amendment  suggested,  1948-53. 
Disease  classed  as  cruelty,  2160-5. 

DlVOKCE : — 

Considered  desii-able,  1915,  1924. 

Lack  of  means  should  be  no  bar  to,  2079. 

Preferable  to  pernaanent  separation,  2172-5. 

Proper  authority  to  administer,  1919,  2027-39. 

Witnesses,  difficulty  as  to  attendance  of,  2091 
-3. 
Drink,  decrease  in  amount  of,  1954,  2017-23. 
Female  laboui-.  2025,  2026. 
"  Habitual  drunkenness,"  2020-3. 

Justices  of  the  Peace  : — 

Attitude  of  the  poor  towards,  2052-9. 
Reconciliations  effected  by,  2002-6,  2166-70. 

Maintenance  Obdees  : — 

Committals  for,  disapproved, 

Failure   to   comply  with,  remedies,  1916-18, 
2147-59. 

Reduction     of     time     before     enforcement, 
2176-81. 
Marriages,    experimental    and    youthful,    2040—4, 

2142-6. 
Petty    Sessional    Coui-ts,    attitude    of    the    poor 

towards,  2009. 
Publication     of     reports,    restriction     of     details 

advocated,  1956-9,  2011-16,  2080-5. 

Sepaeation  Oedees  : — 

Applications   for,    not  followed  up,    2002-6, 

2110-13. 
Effects  of,  1911-14,  1975-96. 
Extension  of  grounds,  question  re,  2114-23. 
Husbands'  difficulties  in  obtaining,  2132-5. 
Limitation  of  time,  advocated,  2128-31. 
Permanent,  disapproved,  2172-5. 
Potential    divorce     cases,    1942-6,    2045-51, 

2086-90. 
Temporary  (proposed)  approved,  1940,  1941. 
Time  limit  for  granting  of,  1929-35. 
With    maintenance,    difficulty    in    enforcing, 

1963-74,  1997-2001. 
Women  driven   to   workhouses  by  means  of, 

2024. 
Statistics  given,  variations  in,  causes,  2136^2. 

SuMMAET  Jurisdiction  Act,  1895 : — 
Administration,  opinion  re,  1910-14. 
Amendments  proposed,  2124-7,  2182. 

Tower    Bridge    Police    Court,    separation    orders 
granted  at,  statistics,  2182. 
Ross,  Loed,  case  of,  referred  to  {Sir  J.  Macdcmell), 

515,  565,  Vn. 

Houmania : — 

Divorce  laws,  causes  and  defences,  analysis  {E.  G. 

Barnes),  45.  ,.        j  /cc     r 

Marriage  of  guilty  parties  not  sanctioned  (bir  J. 
Macdonell),  319-21. 
Rowton  House  referred  to  (J.  Bose),  1934. 

Royal  Commission  on  the  Care  and  Control  of  the 

Feeble-Minded,  Report  of:— 
Handed  in  (if.  Gorell  Barnes),  6133,  A. 
Quotation  from,  on  prevention  of  msane  heredity 

{W.  R.  Fairfax),  5083. 

Eoyal  Commission  on  Divorce,  1853,  Report  of:— 

Conclusions    of,    according   to   canon  law  {Sir  J. 

Macdonell),  528-31. 
on  Indissolubility  of  marriage  {Sir  J.  Macdonell), 

495,496. 
Misstatements   and   inaccuracies  in  {Sir  J.  Mac- 

dmiell),  616-18. 
Recommendations  referred  to  {Sir  J.  Macdonell), 

554 ;  (-E/.  Sanders),  8936. 
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Russell  V.  Russell : — 

Case,  references  to  {Sir  H.  B.  Deane),  853  ;  {Sir  J. 

Bigham),  1234., 
CiTielty  case  referred  to  {Sir  W.  Cohbett),  10,065. 

Russia : — 

Divorce  laws,  causes  and  defences,  analysis  (jff.  G. 

Barnes),  45. 
Ecclesiastical     consistories     and     jurisdiction    in 

divorce  cases  {H.  G.  Barnes),  29. 
Penal  code  and  the  Press  and  Censure  statute  as  to 

publication    of    divorce    proceedings    (H.    G. 

Barnes),  29. 
Suits    for    maintenance    of   illegitimate    children 

{H.  G.  Barnes),  29. 
Rutter  V.   Rutter,    case   of,   referred   to  {J.   Boheris), 

8456. 
Sailors'  wives,  unfaithful,  extended  facilities  for  divorce 
as  affecting,  11,602. 

St.  AuGcrsTiNE : — 

on  Indissolubility  of  marriage  {Sir  J.  Macdonell), 

225,226,458. 
"  Retractations,"    opinions   on   marriage   therein 

{Sir  J.  Macdonell),  461^. 
Referred  to  {Sir  J.  Macdonell),  565,  H. 

St.  Helibb,  Loed  : — 

Judgment  given  by,  in  a  certain  case  {T.  Griffithes) 

3481. 
Opinion  of,  on  definition  of  habitual  drunkenness 

{H.  Sanders),  9038. 
RefeiTcd  to  {Sir  W.  Selfe),  2319. 
St.   Matthew,   consistency   of   views   of,  on   marriage 
(D.  Eyre),  6126. 

St.  Paul  :— 

Civil  contract  of  marriage  dealt  with  by  {D.  Eyre) 

5993. 
First  Epistle  to  the  Corinthians,  on  separation  for 
differences  of  religion,  referred  to   (D.  Eyre), 
5993. 
St.  Petersburg,  see  Petersburg. 
Salisbury,  Marquis  of.  President  of  the  Central  Legal 

Aid  Society,  referred  to  {B.  Loch),  6367. 
Salkeld  Reports,  quotation  from,  as  to  Foljambe  case 
{Sir  J.  Macdonell),  665,  VIL,  266. 

SALVESEN,  LORD,  Senior  Judge  in  the  Outer 
House  of  the  Court  of  Session,  Edinburgh, 
6134-782  :— 

Aberdeen,  advocates,  privileges  of,  6230,  6231. 

Act  of  Sederunt,  description  of,  6170,  6171,  6644, 
6646. 

Adulteet : — 

Degrees  of  temptation  to,  6675-8. 

and  Desertion,  scriptui-al  basis  for  rules  on, 

6719-22. 
of  the  Other  spouse,  treatment  of,  6189. 
Regarded  as  a  breach  of  contract,  6468-72. 

Advocates  : — 

As  agents  for  the  poor,  6225-45. 

Standing  of,  6647-60. 
Boer  War,  increase   in   divorces   resulting  from, 

6778-81. 
Central    Court,    advantages   of   divorce  trials  in, 

6182. 
Children,  dangers  of  tainting  with  insanity,  6624, 

6626. 
Chuech  of  Scotland  : — 

Attitude   of,   towards   divorce   for  desertion, 
6355-7. 

Marriage,  form  of,  6482-7. 

Collusion  : — 

Definition  and  examples,  6685-9. 

Rarity  of,  6366-9. 
Commissary   Courts,   actions   tried   before,   6183, 

6184.    - 

Conjugal  Rights  Act: — 

Provisions  as  to  evidence,  6168. 

Right  of  intervention  under,  6153,  6154. 
Consistorial  courts,  ancient  practices  of,  6180. 
Court  of  Session,  procedure  in,  6140-7,  6654-7. 
Crimes,  publication  of,  approved,  6669. 
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ROYAL   OOMMISSIOS    ON    DIVO-ROE   AND   MATRIMONIAL   CAUSES  ; 


SALVE  SEN,  JjOBH— continued. 

CeUELTT  : — 

Alone,  not  a  ground  for  divorce,  6395-400. 
With  intemperance,  6397-400. 
Curator  ad  litem,  6646. 

Deseetion  : — 

Cases    of     hardship,    amendment    suggested 

6379-84. 
Difficulty   in    proving    adultery   with,    6178, 

6179. 
Malicious : — 

Necessity  of  proving,  6354-723. 

Period  considered  necessary  for,  6488-92. 
to  Other  countries,  6173-7. 
Regarded  as  a  breach  of  contract,  6469-76. 
of  the  Woman,  typical  case  of,  6369. 
Disease,  incurable,  as  a  ground  for  divorce,  dis- 
approved, 6621-31. 

DrvoECE : — 

for  Adultery  : — 

Alone,  acting  as  a  deterrent,  6313-7. 

and  Custody  of  children,  6317-20. 

Grounds  for,  6597-605. 
Adverse  action  of  parties,  6369. 
Amount  of  work  of,  6765-71. 
Attitude  of  Church  towards,  6703-22. 
Case  of  decree  wrongly  granted,  and  subse- 
quent inquiry,  6650-3. 
Deci'ee  for,    as  to    rights  of   succession   and 

property,  6422-4, 
Defended  : — 

by   Wife,   restriction   of    expenses  advo- 
cated, 6287-302. 
for  Desertion : — 

Grounds  for,  6606-13. 

Introduction  of,  amendment   suggested, 
6333-92. 

Pursuers,  wives  forming  the  majority,  6312. 
Exclusion    of    public    and   press    advocated, 

6454,  6662-72. 
Extension  of  grounds,  possible  results,  6725, 

6726,  6738. 
Evidence,  6160-6. 

Facilities  for,  considered  adequate,  6581-6. 
Greater    proportion    of,    as   compared    with 

England  and  Wales,  causes,  6549-54. 
History  of,  6303-4. 

JUEISDICTION  : — 

Central  courts  of,  proposal  approved,  6761-5. 
Difference  of,  to  English  results,  6690-2. 
Opening  up  of  decrees,  disapproved,  6180-7. 
Origin  and  history  of,  6590-613. 
for  Persons    of    small   means,   amendments 

suggested,  6287-302. 
Petitioners  : — 

Adultery  of,  rightly  considered  no  bar  to 
decree,  6431-47. 

Questions  as  to  restrictions  re,  6772-7. 
on  the  Poor's  Boll : — 

Certificates  of  limited  means,  6257-64. 

Conducting  of  cases,  6222-49. 

Expenses,  by  whom  met,  6250-6,  6500-4. 
.  Origin  of,  6658-61. 

Wife  as  pui-suer,  6265-74. 
Procedure,  6222-302. 
Reclaiming  note  after  decree,  6155-7. 
Reporters,  appointments  as,  6232-6. 
Satisfactory  working  of,  6279-81. 
Settling  of  sum  on  a  guilty  wife,  proposal  re, 

6425-8. 
Statistics,  6194-221. 
Summons,  personal  serving  of,  6167-9. 
Trial  by  jury,  suggestion  disapproved,  6532-6. 
Undefended  : — 

Costs,  6275-8. 

Short  time   occupied   by   cases,  6654-6, 
6681-4. 

Suppression  of  witnesses'  names,  6460. 
Uniformity   of    judgment    of,    questions    re, 

6510-3. 
Uniform  law,  re,  desirability  of,  6751-7. 
W^ife  as  pursuer,  restriction  of  expenses  advo- 
cated, 6298-802. 


SALYESEN,  1,0111)— continued. 

DivoECE  Statute ; 

1573,  validity  of,  6393-4. 

1600,  on   illegality  of   paramours   to    many, 
removal  of  clause  re  advocated,  6417-21. 
Domiciliary  questions,  6508,  6509. 
Drink,  as  an  element  in  divorce,  6693-7. 
Edinburgh,  number  of  sheriff  substitutes,  6643. 
English     law,    influence     of,     on     Scottish    law, 

6635-7. 
Episcopalians  and  divorce,  6766-9. 
Equality  of  sexes,  6306-11,  6673-8. 
Experience  of  witness,  6638-6640. 
Facility  of  advocates,  functions  of,  6225. 
Fraser,  Lord,    on   husband   and  vrife,   quotations 

from,  6218,  6328-37,  6354,  6359,  6611-13. 

Glasgow  ; — 

Number  of  sheriB:  substitutes,  6642. 

Separation  and  aliment,  statistics,  6559. 
Habitual    drunkenness   a    ground   for   separation, 

proposal  re,  6397-9. 
■     Hay    Fleming,    Dr.     on    marriage     law    reform, 

quoted,  6715-8. 
Hunter  v.  Hunter,  case  quoted,  6386. 
Insane  htigants,  officer  acting  for,  6646. 

Judges  : — 

Reconciliations  by.  disapproved,  6729. 
Yiudication  by,  of  characters  of  persons  wrongly 
charged,  6666. 

LoED  Advocate  of  Scotland  : — 

Intervention  of,  rarity  of,  6188-91. 

Reports    of    actions    pending,   presented   to,. 
6188-91. 

Rights  of  intervention  by,  6153,  6154. 
Lords  Ordinary,  powers  of,  6155-7. 
Lunacy    as     a    ground    for    divorce,     advocated, 

6406-11,  6621-31. 

MAEELA.GE  : 

and    Divorce,   views    of   Church    and   State, 

6698-722. 
laws,  prior  to  the  Reformation,  6324,  6325. 
Nullity,  exclusive  of  public  and   press  from 

cases  of.  6450,  6670. 
Number  of,  6220. 

Regarded  as  a  legal  contract,  6325,  6467-86. 
With  and   without     children,   proportion   of 

divorces  in,  statistics,  6214-6. 
Norway,  maiTiage  laws  in,  6736,  6737. 
"  Oath  of  calumny,"  6163-6, 

Penal  Servitude  : — 

Divorce  for,  advocated  6614-20. 
Period    of,    justifying    divorce,    opinion    re,. 
6401-5. 

PooE  Litigants  : — 

Facilities  for,  6150,  6158,  6159. 
Representatives  in  actions  of,  6224-40. 
Some  payment  by,  for  divorce,  approved,  6507, 

Publication  of  Repoets  of  Ditoece  : — ■ 
Disapproved,  6448-65,  6662-72. 
Limitations  proposed,  6537-48. 
Voluntary  evidence  suppressed  by,  6462-4. 

Beceimination  : — 

Amendment  proposed  re,  6385. 

Disapproved,  6429,  6430,  6679,  6680. 
Religious     bodies,    views     of,    on    the     man-iage 

contract,  6470-87. 
Scotch  law,  superiority  of,  6321-3. 

Sepaeation  : — 

and  Aliment : — 

or    Divorce     optional     to     the     woman, 
approved,  6360-5. 

Increase  in  figures,  causes,  6575-89. 

Method  of  enforcing,  6739-46. 
Classes  availing  themselves  of,  6587,  6588. 
Disapproved  of,  6360-5. 
for  Husbands'  crime  6617-20. 
a  Mensa  et  thoro,  6359. 
Typical  cases  of,  6587,  6588, 
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SAXiVESEN",  JjOUD—contiimed. 

Shbeiff  Oouets  : — 

Extension  of  provisions   for  jurisdiction   in, 
6149. 

Position  and  status  of,  6493-9,  6514-31. 

Separation,    jurisdiction  by,  results,    6555-8. 
Sheriff  Courts  Act,  referred  to,  6770,  6771. 
Sheriff  substitutes,  experience  of,  6641-3. 
Solicitors,  as  agents  for  the  poor,  6225-45. 
Statistics  of  divorce  actions,  6194-221. 
Witnesses,  neighboui'ly  assistance  towards  expense 

of,  6283. 
Writers  to  the  Signet,  functions  of,  6226. 

Evidence  of  Witness  : — ■ 

As  to  witnesses  paying  own  expenses,  referred 

to  (/.  Larimer),  6808. 
References  to  (/.  Priestley)  4600,  {B.  Lock), 

5378,  5400. 

SANDERS,  Me.  EDGAR  CHRISTIAN,  solicitor  and 

clerk  to  the  justices  for  the  city  of  Liverpool, 

8850-9149  :— 
Assizes,  proposed  extension  of  divorce  jurisdiction 

to,  disapproved,  8904-6. 
Birmingham  separation  orders,  subsequent  adultery 

of  husbands,  8879-82. 
County  courts,  extension  of  divorce  jurisdiction  to 

proposed,  8907,  9131-3. 
Custody  of  children,  enforcement  of,  9137-43. 

DeSBETION  ;— 

Resorted  to  by  husbands,  8872-5. 

of  Two  years,  a  ground  for  divorce,  8961-3. 

DiVOECE  : — 

Cheapening  of,  8859,  8860,  8883-8. 

Damages  disapproved,  8443. 

Economic  position  as  regards,  9078-80. 

Exclusion  of  the  pubUc  from  cases  of,  9052. 

Extension    of    facilities,    8899-903,     8927-9, 
9054-7. 

Jurisdiction  of,  limitations  proposed  according 
to  income,  8908-10. 

Objections  to,  8894. 
Divorce  Act,  amendment  proposed,  9025. 
Divorce  judges,  number   recommended   to   sit   in 

cases,  8936. 
Habitual   drunkards,    comptilsory   sending   of,   to 

inebriates'  homes,  advocated,  8041. 

LiVEEPOOL  : — 

Children's  Court,  procedure,  9113. 
Church  marriages,  percentages,  8982. 
Cruelty,  persistent,  causes  of,  8985. 
Custody  of  children,  method  of  enforcement, 

9138^0. 
Desertion  cases  under  Vagrancy  Act,  instruc- 
tions for  defences  of,  8877,  8878, 
Drink,  results  of,  8985. 
Head  Constable's   report,    on   pubhcation   of 

reports,  quotation  from,  9043. 
Justices  : — 

Adjournment  by,  of   cases   for  habitual 

drunkenness,  8994,  8995. 
Corroborative  evidence  required  by,  8986. 
Licensing  Act,  applications  imder,  see  Separa- 
tion Orders  and  Maintenance  Orders. 
Maintenance  orders,  warrants,  9009-11.  _ 
Police    constables,   removal   by,    of   children, 

9187-41. 
PoUce  Court : — 

Aggravated  assault  cases,  8993. 
Missionaries  : — 

Intervention    of,    in    certaiu    cases, 

8996-8. 
Maintenance    money    made  payable 

through,  9007. 
Reconciliations  effected  by,  estimated 
percentage,  9102—4. 
Population,  changeii.bleness  of,  8964. 
Poor  Law  relief,  applications  for,  in  cases  of 

failure  to  pay  maintenance,  9019. 
Prostitution,  figures  of,  proportion  of  separated 
wives,  9005. 


SANDERS,  Me.  EDGAR  CHRISTIAN— ctmimwed. 

LiVEEPOOL — continued. 
Separation  orders  : — 

Ages  of  parties,  8967-81. 
Court  and  procedure,  8855. 
for  Desertion,  limit  of.  8987-90. 
Discharges,  8876-8. 

For  habitual  drunkenness,  figures,  8994. 
Husbands'  applications,  number  and  pro- 
portion, 8996-9002. 
for  Inebriate  wives,  clause  re  not  value- 
less, 9002. 
Leading  to  immorality  of  wives,  tables  re, 

9021-4. 
Number   of   applicants  with   or   without 

children,  8945-7. 
of  Parties  married  in  church,  denomina- 
tions specified,  percentage,  8982. 
Reconciliations,  8856,  9012-20,  9096-105. 
Rescinded,  number,  8876. 
Resumption    of    cohabitation,    8889-92, 

9007,  9019-20. 
Summons  : — 

Number  heard,  8948-9060,  9081. 
Statistics,  8856-8. 
Tables  of  statistics,  8944,  9059-62. 
Stipendiary  magistrates,  children's  court  taken 
by,  9113. 
Maintenance  orders  without  separation,  draw-back 

to,  9106-9. 
Matrimonial    cases,    separate   coiui  to  deal  with, 

9112-5. 
Publication  of  reports,  9042-51. 

Sepaeation  Oedees  :— 

Advantages  of,  9003,  9004. 
and  Maintenance : — 

Compulsory   paying   of,    through   court, 

9006-8. 
Differentiation  commended,  8923-5. 
Rescinding  of,  8896-8,  9058. 
and  Resumption  of  cohabitation   considered 

preferable  to  divorce,  9116-9. 
Temporary,  disapproved,  8895. 
Summary  Jurisdiction  Act,  amendments  proposed, 

9025^1. 
Summary  Jurisdiction  Courts,  extension  of  divorce 
jurisdiction  to,  advocated  8914-35,  8936-43, 
9110-5. 
Saxony,  divorce,    rate,   statistics  {Sir   J.    Macdonell), 

371,  372. 
Scarborough,  separation  and  maintenance,  returns  re, 

referred  to  (/.  Boheris),  8187. 
Schulte  (author  of  Handbuch  des  KathoHschen  Kirchen- 
recht,    1,    307)    referred    to    {Sir    J.    Macdonell), 
565,  V. 

Scotland : — 

Acts  of  Parliament,  see  under  Parliament  under 

Scotland. 
See  also  under  Acts  of  Parliament. 

Adttlteey  : — 

Casual   acts   of    husband,   attitude   of   wives 

towards    {Lord  Salvesen),  6307. 
Divorce    law    re    {D.    Eyre),    5994  ;      {Lord 

Salvesen),  6305-17,  6324^32. 
Divorces  for,  numbers  {Lord  Salvesen),  6208. 
Equality  of  the  sexes  as  to  {W.  B.  Fairfax), 

5057-64. 
of   Petitioner    rightly   crmsidered  no   bar  to 

decree  {Lord  Salvesen),  6431-47. 
Regarded  as  a  breach  of  contract  of  marriage^ 

{Lord  Salvesen),  6468. 
Agricultural   population   of   {W.    Crregson),   3138, 
3139,  3147. 

Aliment  : — 

Number     of     actions    for,     statistics     {Lord 
Salvesen),  6783. 

Powers  re  {Sir  S.  B.  Beane),  1036;  {L.  M 
Brown),  7486,  7490. 
Appeals  to  the  House  of  Lords,  litigants  going  on 

the  poor's  roll  for  {Lord  Salvesen),  6500-6. 
The  Bar,  work  taken  by  {Lord  Salvesen),  6764. 
Oases   of    English    people    obtaining   divorce    in 

{Sir  G.  Lewis),  1633-7. 
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Scotland — continned. 

COMMISSAKT    OOUBT  : — 

Jurisdiction  of,  in  consistorial  actions  {Lord 

Salvesen),  6183,  6184. 
Origin   of,    and   jurisdiction  exercised   (Lord 

Salvesen),  6332. 
Transference  of  jurisdiction  of  {Lo7-d  Salvesen), 
6184. 
Common  law  as  regards  divorce  (Lord  Salvesen), 

6597. 
Consistorial   courts,    ancient    practice    of,    as    to 

reduction  of  decrees  {Lord  Salvesen),  6180-7. 
Consistorial  judgments,  book  on,  handed  in  and 

referred  to  {Lord  Salvesen),  6356. 
Consistorial     law,    statement     re,   quoted     {Lord 
Salvesen),  6217,  6218. 

Counsel  : — 

action  of,  for  payment  of  expenses  of  defence 

{Lord  Salvesen),  6293-9. 
and   Solicitors   willing    to   advise    the   poor, 
system  approved  (B.  Loch),  5352. 
Court  of  Appeal,  procedure  in  divorce  regulated 
by  {Lord  Salvesen),  6511. 

CouET  Off  Session: — 

Applications  at  for  going  on  the  poor's  roll 

{B.  Loch),  5395. 
Divorce  trials  at  {Lord  Salveseti),  6654-6. 
In  forma  pauperis  cases  at  {Lord  Salvesen), 

6250. 
Inner  House  of,  procedure  in  {Lord  Salvesen), 

6142,  6143. 
Jurisdiction  of  Commissary  Court  transferred 

to  {Lord  Salvesen),  6184. 
Lord  President,  applications  to,  from  poor's 

roll  (/.  B.  Lorimer),  6822,  II. 
Opening-up   of    decrees   of    {Lord   Salvesen), 

6184. 
Poor's  roll  system  at  {B.  Loch),  5400 ;  {J.  B. 

Lorimer),  6789,  6802,  6822. 
Second  Division : — 

reports  of  poor  cases  sent  to  {Lord  Sal- 
vesen), 6246. 

Bight  of  appeal  to  {Lord  Salvesen),  6264. 
Separation     and     aliment     given     at     {Lord 

Salvesen),  6197,  6396,  6559  ;  (/.  Lorimer), 

6814. 

Courts  Geneeax  : — 

Central,     presentation  of  reports  by  judges, 
for   intervention   {Lord   Salvesen),   6188, 
6189. 
Cheapness   of,   as    compared    with    England 

{Lord  Salvesen),  6550. 
all  Classes  having  access  to  {Lord  Salvesen), 

6657. 
Insistence  of,  on  proving  malicious  desertion 
{Lord  Salvesen),  6488-92. 
Crime  : — 

Exclusion  of  the  public  from  trials  for  certam 

cases  of,  approved  {Lord  Salvesen),  6451-3. 

of  Husband  a   ground  for   separation  {Lord 

Salvesen),  6617,  6618. 

Cruelty  alone,  not  a  ground  for  divorce  in  {Lord 

Salvesen),  6395-400. 
Curator  ad  litem,  office  of  {Lord  Salvesen),  6646. 

Custody  op  Children  : — 

After  decree  against  husband  {Lord  Salvesen), 

6314-7. 
Discretionary    powers    of    coui-ts,    re    {Lord 
Salvesen),  6318-20. 

Desertion  : — 

Actions  for,  chiefly  by  wives  {Lord  Salvesen), 

6312. 
Clause  re  willingness  to  resume  cohabitation, 

amendment    suggested   {Lord   Salvesen), 

6350,  6351,  6373-8. 
Divorce  law  re  (D.  Eyre),  5994. 
a  Ground  for  divorce  {Lord  Salvesen),  6305. 
Law  approved  {Sir  H.  B.  Beane),  1848. 
Malicious,  difficulty  in  proving  {Lord  Salvesen), 

6488-92,  6724. 
iXumber     of     divorces     granted     for     {Lord 

Salvesen),  6213. 


Scotland — continued. 

Desertion — continued. 

Period  elapsing  before  application  for  divorce 
(/.    Priestley),    4532;    {Sir     G.     Lewis), 
1611. 
Period  of  confinement  not  counted  as,  amend- 
ment suggested  {Lord  Salvesen),  6379-84. 
Proportion    of,     to     other     countries    {Lord 

Salvesen),  6173-7. 
Recrimination   in   cases    of    {Lord   Salvesen), 

6429,  6430. 
Regarded   as    a    breach    of    contract    {Lord 

Salvesen),  6469. 
Religious  aspect  of  (/.  Priestley),  4673. 
of  the  Woman,  typical  case  of  {Lord  Salvesen), 
6369. 
Divorce  : — 

Actions,  number  of,  statistics  {Lord  Salvesen), 

6194,  6738. 
Adequacy    of    facilities    for,    for    the    poor, 
{Sir  G.  Lewis),  1616-9 ;  {Lord  Salvesen), 
6580-6,  6271-4. 
Administration    of,     considered     satisfactory 

{Sir  J.  Bigham),  1259. 
for  Adultery : — 

Alleged    scriptural    grounds    for    {Lord 

Salvesen),  6472-6477. 
Grounds  for   uitroduction  of  {Lord   Sal- 
vesen), 6324-32. 
at    Instance    of    husband,    numbers     in 
certain  years  {Lord  Salvesen),  6208, 
6307-11. 
at  Instance   of  wife,  numbers  in  certain 

years  {Lord  Salvesen)  6208. 
Introduction    of   {Lord   Salvesen),    6322, 

6595-606,  6710. 
Number    of    cases    on    the    poor's    roll 

(/.  B.  Lorimer),  6822,  in. 
Recrimiination  not  permitted,  amendment 

proposed  {Lord  Salvesen),  6385. 
and  Remarriage   of  named  parties  {Lord 

Salvesen),  6417-21. 
Statistics  {Lord  Salvesen),  6204-8. 
Applications  refused,  statistics  {Lord  Salvesen), 

6198. 
Attitude    of   the    Church  towards  {Lord  Sal- 
vesen), 6710,  6711. 
Authority   for  regulation  of    procedure    and 
grounds  of  action  formulated  {Lord   Sal- 
vesen,) 6510-3. 
Class  accom.modated  by  {Lord  Salvesen),  6221 

6286. 
Collusion    and    Recrimination    {Sir     H.     B. 
Deane),  1219-28  ;  {Lord  Salvesen),  6366- 
9. 
by  Common  law  {Lord  Salvesen),  6322. 
Cross  actions  of,  and  dispositions  of  property 

{Lord  Salvesen),  6438,  6439. 
Decree,   against  husband,   rights  of  the  wife 

after  {Lord  Salvesen),  6313. 
Decrees,  opening  up  of,  reduction  advocated 

{Lord  Salvesen),  6180. 
Defended  by  wife,  restriction  on  bills  of  costs 
advocated     {Lord      Salvesen),      6287-98, 
6295-9. 
Defended : — 

Costs  {J.  B.  Lorimer),  6822,  IV.  (6). 
Numbers,  statistics  {Lord  Salvesen),  6190- 
203. 
for  Desertion  ; — 

Alleged    scriptm-al    grounds    for     {Lord 

Salvesen),  6473-6477. 
Efforts    to    bring    deserter    back    {Lord 

Salvesen),  6340-2. 
Increase  in,  causes  {Lord  Salvesen),  6173- 

7. 
at  Instance  of  husband  {Lord  Salvesen), 

6209-13. 
at  Instance  of  wife  {Lord  Salvesen),  6209- 

13. 
Institution  of  {Lord  Salvesen),  6334-52. 
Nature  of  {Lord  Salvesen),  6344. 
Necessity  of  proving  no  maintenance  has 
been  received  {Lord  Salvesen),  6562- 
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Scotland — continued. 

DiVOECB — continued. 

for  Desertion — continued. 

Operation  of  the  law  re  {Lord  Salvesen), 

6353,  6354. 
Origin  of  (Lord  Salvesen),  6606-11. 
Period   of    chastity  required    for    (Lord 

Salvesen),  6385-93. 
Poor's   roll,  cases,  statistics    (/.  B.  Lori- 

mer),  6822,  III. 
Questions   of  law  arising  in  (Lord   Sal- 
vesen), 6511. 
Recrimination   permitted   in   (Lord  Sal- 
vesen), 6385. 
Statistics  (Lord  Salvesen.),  6209-13,  6551. 
Willingness  of   the   pursuer    to    resume 
cohabitation,  opinion  re  (Lord   Sal- 
vesen), 6350—4. 
Disbursement   for    outlays    (Lord    Salvesen), 

6291. 
Equality    of    the   sexes    as    to    grounds   for 
(Sir    G.    Lewis),    1612;    (Sir    J.     Mac- 
donell),     323;     (Lord     Salvesen),    6306- 
17,  6561. 
Expenses   of    guilty   wives    (Lord    Salvesen), 

6289-98. 
Extension   of   jurisdiction,   considered   unne- 
cessary (Lord  Salvesen),  6529-31. 
Grounds    of  (Sir  J.  Macdonell),  432-8 ;  (Lord 

Salvesen),  6305. 
In  Forma  Pauperis,  see  the  Poor's  Roll  system 

below. 
Inability  of  guilty  parties  to  obtain  (Sir  S. 

B.  Deane),  1063. 
Indifference  as  to  obtaining,   in  the   case   of 

men  (Lord  Salvesen),  6284,  6285. 
at   Instance   of   husband,   number,    statistics 

(Lord  Salvesen),  6204-8. 
at  Instance  of  wife,   number,  statistics  (Lord 

Salvesen),  6204-8. 
Jurisdiction : — 

Date  of  institution  (Lord  Salvesen),  6303- 

6,  6590-613. 
Difficulties  caused   by   different  laws   in 
other  countries  (Lord  Salvesen),  6690- 
2 

Satisfactory  working  of  (Lord  Salvesen), 
2679-83. 
Laws  re  -. — 

Causes    and    defences,    analysis   (H.    G. 

Barnes),  45. 
re  Decrees  absolute  (B.  Gates),  5194. 
Points  of  recommendation  (Lord  Salvesen), 

6321-3. 
Satisfactoriness  of  (Lord  Salvesen),  6731, 
6732. 
Legal  gi-ounds  (Sir  J.  Macdonell),  256,  257._ 
Marriage  of  incriminated  parties,  prohibition 

re  approved  (Sir  J.  Bigham),  631. 
Marriages  with  and  without  children,  numbers 

(Lord  Salvesen),  6214-6. 
by   Mutual    consent,   inexpediency   of    (Lord 

Salvesen),  6705-707. 
Names  of  paramours  omitted  (Lord  Salvesen), 

6418,  6419. 
Numbers   of,   how    affected    (Lord   Salvesen), 

6700-32. 
Order   of    edictal    citation   (Lord    Salvesen), 

6168,  6169. 
Ordinary  roll,  statistics  (/.  B.  Lorimer),  6822, 

III. 
Parties    acting   adversely   without    coUusion 

(Lord  Salvesen),  6369. 
Personal    service    of    defenders,    difficulty   in 

effecting  (Lord  Salvesen),  6172-8. 
Petitioners : — 

Adultery  of,  as  an  additional  ground  (Lord 

Salvesen),  6189,  6431-47, 
No  restrictions  as  to  questions  asked  of 
(Lord  Salvesen),  6772-7. 
Poor's  Roll  System  : — ■ 

Application  of,  to   England,  question  re 

(Lord  Salvesen),  6521,  6522. 
Certificates  for  admission  to,  limitations 
(Lord  Salvesen),  6257,  6261. 
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Scotland — continued. 

DlTOKCE — continued. 

Poor's  Roll  System — continued. 

Classes  availing  themselves  of  (Lord 
Salvesen),  6523. 

Gratuitous  work  for  (Lord  Salvesen),  6256. 

See  also  under  Loeimbe,  Mr.  J.  B. 
Number  of  cases  in  (Lord  Salvesen),  6271. 

Out-of-pocket  expenses,  amount  of  (Lord 
Salvesen),  6250. 

Points  in,  disapproved  of  (W.  Harrison), 
11,918-25. 

Procedure  (Sir  H.  B.  Beane),  1073-5  ; 
(B.  Lock),  5353 ;  (Lord  Salvesen), 
6222-302. 

Pm-suers,  number  of  (Lord  Salvesen),  6271. 

Recovery  of  costs  from  the  losing  party 
(W.  Winterbotham),  11,685-9. 

Belief  resorted  to  (Lord  Salvesen),  6196. 

Representation  of  parties  on,  refeiTcd  to 
(J.  Roberts),  8643,  8644. 

Results  of,  on  statistics  (Lord  Salvesen), 
6550. 

Satisfactoriness  of  (Lord  Salvesen),  6283- 
6,  6500-6 ;  ( W.  Winterbotham), 
11,681^.. 

System    (Lord   Salvesen),    6658-61 ;    (A. 
Willey),  10,335,10,336;  (W.  Winter- 
botham,), 11,598. 
Guilty  husbands,  option  of  wives  in  dealing 

with,  approved  (Lord  Salvesen),  6360-5. 
Lunacy  as  a  ground  for  divorce  (Lord  Salvesen), 

6426. 
Possibility  of  decree  being   granted   without 

opportunity  for   defence  (Lord  Salvesen), 

6172. 
Powers  of  judge  as  to  pecuniary  arrangements 

(T.  Griffithes),  3602,  3603. 
Proportion   of,   as    compared    with    England 

and    Wales,   cause    of    (Lord    Salvesen), 

6549-53,  6727. 
Proportion  of,  to  marriages  (Lord  Salvesen), 

6220. 
Procedure   (Lord   Salvesen)  6144-7,  6539-41, 

6664-61. 
Public   and   press    admitted   to    proceedings, 

with  certain  restrictions  (Lord  Salvesen). 

6448,  6449. 
Recrimination,      non-existency    of     (Sir     G. 

Lewis),  1499-1501;  (T.  Griffithes),  3571; 

(J.  Priestley),  4725;  (Lord  Salvesen),  6189, 

6385,  6429;  6430,  6437. 
Reduction    applications,   grounds    for    (Lord 

Salvesen),  6181. 
Restrictions  on  bills  of  costs,  advocated  (Lord 

Salvesen),  6287. 
Results   of,    acting   as   a    deterrent   (Sir    J. 

Macdonell),  437,  438. 
Rights    of,   for   the    wife,    approved    (Sir    G. 

Lewis),  1407-10. 
Selection    of    judge     by    pursuer    in    (Lord 

Salvesen),  6144. 
Service  of  third  party,  notification   of   (Lord 

Salvesen),  6170,  6171. 
Settlement  law   in  (Sir  H.  B.  Deane),  1036, 

1037. 
Settling  of  sum  on  a  guilty  wife,  considered 

desirable,   proposal    re    (Lord    Salvesen), 

6425-8. 
Statistics  (Lord  Salvesen),  6194,  6198-213. 
Suit  instituted  in,  cited  (Sir  F.  Piggott),  8271- 

2,  8306,  8307. 
Summons,  sei-ving  of  (Lord  Salvesen),  6167. 
System  of,  approved  (Sir  J.  Bigham),  1276-9 ; 

(Sir  G.  Lewis),  1601-37. 
Total  number,  statistics  (/.  B.  Lorimer),  6822 

III. 
Transfer  of  cases  (Lord  Salvesen),  6145. 
Trial  by  jury  optional  for  the  parties  (Lord 

Salvesen),  6532-6. 

Undefended  : — 

Expenses  (Lord  Salvesen),  6276-8. 
Number,  statistics  (Lord  Salvesen),  6199^ 
203. 
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ROYAL   COMMISSION    ON    DIVORCE   AND    MATRIMONIAL   CAUSES  : 


Scotland — continued. 

DivoBCB — continued. 

Undefended — continued. 

Short    time   occupied   in    settling   {Lord 

Salvesen),  6654^6,  6681^. 
Suppression    of    witnesses'    names     and 
addresses   permitted  in   {Lord    Sal- 
vesen), 6460. 
Unwarrantable   charges,   attention    to    {Lord 

Solve-ien),  6666. 
Use   of  public   moneys  and  rule  for  recoup- 
ment {B.  Loch),  5377. 
a    Vinculo,     number  of     actions     remaining 

stationary  {Lord  Salvesen),  6359. 
Wife   as   pursuer,    applications   for   expenses 

{Lord  Salvesen),  6265-70. 
Witnesses'  expenses    {B.   Loch),  5471 ;    {Lord 
Salvesen),  6500-4 ;    (/.  B.  Larimer),  6808. 

Divorce  Court,  Powers  of  .- — 

to   Prohibit  marriage  of  guilty  spouses 
and     paramours    {Sir    J.    Bigham), 
1288-92. 
to    Remit   court    fees,    referred   to    {W. 
Winterbotham),  11,694. 
Domiciliaiy    questions  in    {Lord  Salvesen),  8508, 
8509;  {Sir  F.  Piggott),   8310,  III. 

Ecclesiastical  Couets  : — 

Decrees       of      nullity     allowed     by     {Lord 
Salvesen),  6714. 

Prior     to     civil    divorce    jurisdiction    {Lord 
Salvesen),  6304. 
Edinburgh,  see  that  place-name. 
a,nd    England,   differentiation    between    {Sir    J. 

Macdonell),  443,  444,  448,  449,  560. 
EngKsh  Divorces  in  {Lord  Salvesen),  6690. 
Episcopal  Church  of,  see  that  title. 
Episcopalianism  in,  with  regard  to  divorce  {Lord 

Salvesen),  6355,  6357,  6478-81,  6766-9. 
Faculty  of  advocates,  appointments  for  the  Poor's 

Roll   made    by   {Lord    Salvesen),    6224-302; 

(/.  B.  Larimer),  6822,  I. 
Habitual  drunkenness  a   ground   for    separation, 

proposal  re  {Lord  Salvesen),  6397-9. 
Insane   litigants,    oiScers    appointed   to    act    for 

{Lord  Salvesen),  6646. 
Inspectors  of  the  Poor,  certificates  given  by,  for 

suing  in  forma  pauperis  {B.  Loch),  5353. 

Judges  : — 

Experience  of  {Lord  Salvesen),  6638-40. 
Having  no   power   to  compel  settlement  on 

guilty  wife,  pi-oposal  re  {Lord   Salvesen), 

6425-8. 
Vindicators    by,    of    characters     of    persons 

erroneously  accused  {Lord  Salvesen),  6666. 

Judicial  Statistics  : — 

First  publication  of,    6192,  6193. 

Superintendent  of,  referred  to  {B.  Loch), 
5399. 

for  Scotland,  1908,  refeiTed  to  {W.  B.  Fairfax), 
5056. 
Justice    of    the     Peace,     jurisdiction     of    {Lord 

Salvesen),  6556. 
Laws  of,  iniiuenoe  of  English  legislation  on  {Lord 

Salvesen),  6635^0. 
Local  Commissioners,  appointment  of,  in  cases  of 

necessity  {Lord  Salvesen),  6162. 
Lords,  Lord   Advocate,   see   Lord    Advocate    for 

Scotland  Ordinai-y,  motions  before,  for  paying 

expenses  of  defence  {Lord  Salvesen),  6292. 
Lunacy,   years  of   confinement  for,  not  counting 

as    desertion,    amendment    suggested    {Lord 

Salvesen),  6379-84. 
Maintenance,  see  Aliment. 
"  Malicious     desertion,"      definition      of       {Lord 

Salvesen),  6344-50. 

MAEBIAGB  : — 

Attitude  of  the  Ohui-ch  towards  {Lord 
Salvesen),  6325-58,  6467-86,  6596,  6698 
-732,  6749,  6750. 

Before  and  after  the  Reformation  {Lord 
Salvesen),  6324-32. 

Fertile  proportion  {Lord  Salvesen),  6216. 


Scotland — continued. 

Mabbiage — continued. 

In  facia  ecclesiae  {Lord  Salvesen),  6702. 
Nullity    cases,    procedure    {Lord     Salvesen), 

6410-30,  6632-4,  6670. 
Number  of,  and  proportion  to  divorce  {Lord 

Salvesen),  6220. 
Witnesses     called     to      give     evidence     re 
{T.  Curtis),  3982. 
Ministeis    and   elders,  certificates   given   by,    for 

poor  cases  {Lord  Salvesen),  6257. 
Oath     of     Calumny     {Lord     Salvesen),     6163-6, 

6300,  6301. 
Parish  Ministers,  poor's  roll  certificates  signed  by 
(/.  B.  Larimer),  6822,  IV. 

Pabliambnt  : — 

Act  1424,   c.  45,  privilege  of  suing  in  forma 
pauperis  instituted  imder  {Lord  Salvesen), 
6223,  6658-61  (J.  B.  Larimer),  6822, 1. 
Divorce  Act,  1573  : — 

Divorce  for  desertion  instituted  by  {Lord 

Salvesen),  6606,  6333-54. 
Introduction     of     divorce     by      {Lord 

Salvesen),  6474. 
Validity  of  {Lord  Salvesen),  6393,  6394. 
1600,  Chap.    69,  Illegality   of  paramours   to 
marry,  removal  of  clause  ?-e  {Sir  J  Bigham), 
631-6,  {Lord  Salvesen),  6417-21. 
1663  on  divorce  for  adultery  {Lord  Salvesen), 

6330. 
Acts  of  Sederunt : — 

Appointments     under   {J.    B.   Larimer), 

6822  (I.). 
Explanation    of    {Lord   Salvesen),    6644, 

6645. 
Provision  for  notice  being  given    {Lord 

Salvesen),  6170,  6171. 
Regulations  by  (/.  B.  Larimer),  6822  (I), 
for     Service      of     third      party      {Lard 
Salvesen),  6170,  6171. 
Poor's    Roll   System,    see    under   Divorce,    under 
Scotland. 

The  Poobbr  Classes  : — 

Attitude      of,    towards     drunkenness    {Lord 

Salvesen),  6398,  6399. 
Availing  themselves  of  divorce  {Lord  Salvesen), 

6221. 
Procedure    for     suing     in    forma    pauperis 

{Lord  Salvesen),  6224,  6302. 
Right    of    appeal    for   cases    refused   {Lard 

Salvesen),  6264. 

Poor's  Agents  : — 

Accessibility  of  {Loi-d  Salvesen),  6570-2. 

Certificates     submitted    to    {Lord   Salvesen), 
6258,  6259. 

Office  of  {Lord  Salvesen),  6254-6. 

Precognitions  taken  by  {Lard  Salvesen),  6245. 

Transmission  of  facts  by,  in  outlying  districts 
{Lard  Salvesen),  6254-6. 
See  also  under  LoRIMBB,  Mr.  J.  B. 
Poor's  reporters,  number  of  divorce  cases  passed 

before,  statistics    (/.  B.  Larimer),  6822,  HI. 
Population,    proportion   of   divorce    to,    showing 

increase  in  numbers,  statistics  {Lord  Salvesen), 

6219. 
Propertied  classes,  deseited  wives  of,  usual  coiu-se 

pursued  by  {Lord  Salvesen),  6360-2. 
Publication  of  reports  of  divorce  permitted,  with 

powers  to  exclude  reporters  {Lord  Salvesen), 

6448-65. 

RBPOBMATIOlSr  :^ 

Divorce  not  allowed  prior  to   {Lord  Salvesen), 
6590-5 

Marriage   law   reform  after   {Lard  Salvesen), 
6715—8. 
Registrar-General,  maiiiages,  statistics  of  {Lord 

Salvesen),  6220. 
Religious  bodies,  views  of,  as  to  the  contract  of 

mari-iage  {Lard  Salvesen),  6470-86. 
Resident  barristers  {Lord  Salvesen),  6647. 
Right  of  Appeal  in  {Lord  Salvesen),  6143. 
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Scotland — continued. 


SbPABATION  : — 

Actions,  filing  of  {Lord  Salvesen),  6149. 
and  Aliment : — 

or  Divorce,  option  of  tlie  woman  to  sue 

for  either  {Lord  Salvesen),  6360-5. 
Effect  of  {Lord  Salvesen),  6555. 
Expenses    of    cases,    how    met    (/.    B. 

Larimer),  6816. 
Extension  of  jurisdiction  for,  6151,  6526- 

31. 
Grovmds  of  {Lord  Salvesen),  6579. 
Husband's  wages  arrested  in  certain  cases 

{Lord  Salvesen),  6743. 
Methods    of  enforcing    payment    {Lm-d 

Salvesen),  6742-6. 
Not  considered  to  be  potential  divorces 

{Lord  Salvesen),  1581-6. 
System  of  payment  {Lord.Salvesen),  6739- 
41. 
Applications  refused  {Lord  Salvesen),  6198. 
Classes   resorting   to    {Lord  Salvesen),  6195, 

6196,  6587,  6588. 
Disapproved  of  {Lord  Salvesen),  6360-5. 
.  For  crime  of  husband  {Lord  Salvesen),  6617-9. 
Locally     obtained,      advantages     of     {Lord 

Salvesen),  6559. 
a  Mensa  et  thoro  falling  into  disuse,  results  of 

{Lord  Salvesen),  6359. 
Num.bers  of  actions  brought,  statistics  {Lord 

Salvesen),  6194,  6783. 
Recent    increase    in  numbers,    cause    {Lord 

.    Salvesen),  6575-89. 
Statistics  {B.  Gates),  5259. 

Shbeii'I'  Courts  : — 

Aliment   obtained  through,    debaning    from 

application   for  divorce    {Lord  Salvesen), 

6663-9. 
Annual  appointment  by  procurators  of  poor's 

agents  {Lord  Salvesen),  6572. 
Applications  to  go  on  the  poor  roll  in,  statistics 

{B.  Lock),  5395-401. 
Oases  of  the  poor  conducted  in  {Lord  Salvesen), 

6228. 
Clerks    attached    to    {Lord    Salvesen),    6573, 

6674. 
Comparison  of,  with  English  county  courts 

{Lord  Salvesen),  6648-53. 
Extension   of    jurisdiction,   results   of   {Lord 

Salvesen),  6558  ;  (/.  B.  Lorimer),  6814. 
Position  and  reputa,tion  of    {Lord  Salvesen), 

6493-9. 
Possible  risks  if  jurisdiction  of  divorce  were 

given  to  {Lord  Salvesen),  6152. 
Right  of  appeal  from  {Lord  Salvesen),  6497. 
Separation  and  aliment  dealt  with    by  {Lord 

Salvesen)  6149,  6152,  6396. 

ShBEIFPS  : — 

OflGlce  of,  acting  as  an  appellate  {Lord  Salvesen), 

6514^9. 
and     SherifE     substitutes,    attainments     and 

position  of  {Lord  Salvesen);  6493-9. 

SHEEirF    SUBSTITUTES  : — 

Experience    of,    as    compared    with    English 

county    court    judges     {Lord    Salvesen), 

6641-3. 
Jurisdiction    for    separations    and     alimony 

conferred  upon  {Lord  Salvesen),  6526-31. 
Position   and   duties    of,    and   suitability  for 

divorce  jurisdiction  {Lord  Salvesen)  6514- 

20. 
Staff  of  {Lord  Salvesen),  6573,  6574. 
Society     of     Solicitobs    of    the    Supreme 

OOUKT  : —  , 

Appointments  by,  of  members  as  poor.s 
i-eporters  {Lord  Salvesen)  6226 ;  (/.  B. 
Lorimer),  6822,  I. 

Solicitous: — 

Cases  for  wives  taken  up  by  {Lord  Salvesen), 

6266-70. 
Local,  appointed    to  act    for   the  poor  {Lord 

Salvesen),  6227-9. 
Unreliability  of  {Lord  Salvesen),  6648. 


Scotland. — continued. 
SuPEBMB  Court  : — 

Poor's  roll  system,   gratuitous  assistance  by 

{Lord  Salvesen),  6236-46. 
Separation  of  those  considering  and  conduct- 
ing cases  {Lord  Salvesen),  6242-9. 
Travelling  facilities  in  {Lwd  Salvesen),  6252-3. 
"Writers  to  the  Signet,  appointment  made  by,  on 
behalf  of  the  poor  {Lord  Salvesen),  6226  ;  (/.  B. 
Lorimer),  6822,  I. 
Scott  V.  Scott,  divorce  case,  referred  to  {A.  Musgrave), 

84. 
Scrimshire  v.  Scrimshire,  on  domioil  and  nationality, 
quotations  {Sir  F.  Figgott),  8310  (IX)  {d),{x),  {d). 
Selbornb,   Lord  : — 

Quotation   from   judgment  of,   in  a  certain  case 

{Sir  F.  Figgott),  8310  (XI). 
Views   of,    on   the   question   of   domicil    {Sir   F. 
Figgott),  8310  (I). 
Selden    Society,    see    Lock,    Mr.    Benjamin  Possett, 
Honorary  Secretary. 


SBLPE,    His    Honour    Judge     Sir     WILLIAM 
LUCIUS,    County   Court  Judge,   Middlesex, 
No.  43  Circuit,  2296-445  :— 
Collusion,  difficulty  in  detecting,  2393-6. 
County  Courts  : — 

Amount  of  work  already  done  by,  2333,  2342. 

Cases  tried  in,  statistics,  2365-78. 

Difficulty  in  securing  uniformity  of  judgment, 

2322-4. 
for  Divorce  jurisdiction  (proposed)  : — 
Disapproved,  2305-7,  2349,  2379-84. 

Special  courts  only,  2355-8. 
Probability  of  increased  collusion,  2309. 
Probable  cost  of  cases,  2326-7. 
Issuing  of  processes,  2328-33. 
Judges  : — 

Classes  coming  before,  2399-406. 
Qualifications  of,  for  divorce  trial,  2410- 

22. 
Possibility  of  more  appointments,  2372-4. 
County  Court  Committee,  report  of,  suggestions, 

2319-21,  2362. 
Cruelty,  2303. 

Desertion,  proper  method  of  treatment  for,  2310-2. 
District  Registrars,  private  practices  of,  2368-60. 
Divorce  ; — 

Facilitating     of,    disapproved,     2306,     2307, 

2397-8,   2425-8. 
Intermediate  Tribunal  for,  suggested,  2345-7. 
Intermediate  judge  (proposed)  itinerant,  pro- 
posed duties  of,  2438-44. 
Judges  on  circuit,  recommended,  2343,  2385- 
92,  2423,  2424. 
Justices'  jurisdiction  in  cases  under  the  Summary 

Jm-isdiction  Act,  approved,  2407-9. 
King's  Proctor,  inquiries  of,  how  conducted  2432-7. 
Publication  of  reports,  restrictions  recommended, 

2300,  2301. 
Separation  Orders  : — 
Disapproved,  2313-6. 
Restrictions  recommended,  2350—4. 
Results  of,  2429-31. 
Summary  Jurisdiction  Act,  working  of,  2313-6. 

Separation : — 

for  Adultery,  approved  {W.  T.  Barnard),  4409-15. 

After-lives    of    separated    persons     (/.     Boherts), 
8664-6. 

in  Case  of  repeal  of  law,   would  become  divorce 
{Sir  a.  Lewis),  1651. 

in  Certain   oases  approved   {C.   Fichstone),   2905- 
15  ;  {W.  T.  Barnard),  4156,  4157. 

Children  bom  during,  legitimacy  of  {W.  B.  Fair- 
fax), 5108,  5109. 

for  Cruelty,  see  under  Cruelty. 

Danger  of,  to  married  people  {Lord  Salvesen),  6682. 

roR  Desertion  : — 

Advocated  {W.  T.  Barnard),  4202,  4364^71. 
Disapproved  (C.  Fichstone),  2908-15. 

and     Dissolution,     difference     in    treatment     of 
(J".  Watts),  5742-55. 

and  Divorce,  comparative  importance  of  {W.  Har- 
rison), 11,973-90. 

Bum  casta  clauses  {W.  T.  Barnard),  4115-8,  4259. 
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Separation — continued. 

ErrECT  01' : — 

on  Certain  classes  {Lord  Salvesen),  6781. 
on  Children  {W.  B.  Fairfax),  6113. 

Ejection  of  hnsband  in  certain  oases,  proposal  re 
(J.  Roberts),  8442. 

with  Grounds  for  divorce,  opinions  re  {G.  Piclc- 
stone),  2608-10;  (B.  Gates),  5320-4;  (0.  At- 
hinson),  7105-9  ;  (/.  Smith),  7586-93  ;  {T.  Fry), 
7662-4 ;  (/.  Roberts),  8669  ;  (H.  Wray), 
11,102-5. 

Incompatibility  of  temper  a  frequent  cause  of 
(0.  Tijou),  2496. 

In  forma  pauperis,  pi'oposal  re  (D.  Eyre),  6016. 

In  lieu  of  divorce,  reasons  (Sir  W.  Gobbett),  10,006. 

Jurisdiction  as  to  (Sir  J.  Macdonell),  304. 

Legal  systems  regulating,  (Sir  J.  Macdonell),  225. 

Legal  tribunal  for,  considered  desirable  (If.  Wray), 
11,052-6. 

Limitation  of  period  j)ermitted  for  taking  pro- 
ceedings, proposals  re  (B.  G.  Brough)  7795- 
800;  (/.  JBofterfs),  8459. 

Majority  of  cases  of  cruelty  and  neglect  of 
ohildi-en  due  to  (G.  Tijou),  2476. 

Moral  results  of,  opinions  re  (J.  Priestley),  4359- 
44  ;  (G.  Willock),  4764,  4765  ;  (L.  M.  Brown), 
7373-7  ;  (F.  B.  Dingle),  7983,  7984. 

Not  reported  in  the  press  (G.  Athinson),  7064. 

Notes  of  evidence,  proposal  re  (J.  Roberts),  8451-3. 

Powers  re,  prior  to  1895  (/.  Rose),  2114,  2115. 

BY  Private  Agreement  : — 

Actions   for   administration  of,  frequency  of 

(W.  v.  Barnard),  4261-4. 
Approved  of  (B.  Fyre),  6004. 
with  Custody  of  children,  maintenance  should 

be  allowed  for  (F.  W.  Dingle),  8011-4. 
with  Maintenance,  enforcement  of,  proposals 
re  (F.  B.  Dingle),  8008-10,  8037,  8038; 
(/.   Roberts),   8454-6;    (D.   Fyre),    9004; 
(W.  Simpson),  11,330-4. 
Power  to  vary  deeds  of,  proposal  re  (A.  Willey), 

10,265-74. 
Registration  of,  advocated  (R.  Gates),  5238- 
45,  5276  ;  (D.  Fyre),  6004. 
Proper    authority     to     deal     with,      opinions    re 

(F.  Bendy),  3053;  (W.  T.  Barnard),  4291. 
Prostitution     caused     by      (alleged),     denial    of 

(F.  Sanders),  9005. 
Publication  of,  proposals  re  (B.  Loch),  5458. 
Separate  court   to   deal  with,   proposal  approved 

(D.  Fyre),  6029. 
Speediness   in   dealing  with,   considered  essential 

(T.  Fry),  7729. 
Summons,  cost  of  (-H".  Gough),  3359. 
Ui'genoy  of,  in  majority  of  oases  (/.  Guise),  11,007- 
10. 

Separation  Orders  under  the  Summary  Jurisdiction 
Act:— 

Abolition  of,  proposed : — 

Advocated  (Sir  H.  B.  Deane),   873  ;  (Sir  G. 
Lewis),  1646-58,  1748-50;  (Sir  W.Selfe), 
2315. 
Disapproved  (Sir  H.  B.  Deane),  861. 
Address  of  husband,  proposal  re  (J.  Roberts),  8446. 
Adjournment,  results  of  (/.  Guise),  10,927-31. 

Administration  op  : — 

Approval  of  (F.  W.  Dingle),  7994-7. 
Lack  of  uniformity  (Sir  J.  Bigham),  748,  749  ; 
(Sir  H.  B.  Deane),  936-45  ;  (H.  Gough), 
3323-5  ;  (/.  Wing),  10,523-6. 
Objections   to  (Sir  E.   B.  Deane),  831,  978- 
83  ;  (G.  Pickstone),  2894-900  ;  (/.  Guise), 
10,879-84. 
Opinion  re  (B.  Brough),  7885,  7886. 
in  Town  and  country  (W.  T.  Barnard),  4266-8. 
for  Adultery  only,  recommendation  re  (J.  Wing), 

10,463-5. 
Adultery  after   (/.   Rose),  1946;  (W.   Barradale), 
8834. 

Advantage  oe  : — 

To  the  poor  (/.  Rose),  2125-7. 
To  wives  (E.  Sanders),  9003,  9004. 


Separation  Orders  under  the  Summary  Jurisdiction 

Act — continued. 

for  Aggravated  assault,  see  that  title. 
Applicants  showing  no  desire  for  divorce  (N.Neville), 
6883-4. 

Applications  : — 

with  Adultery  as  a  ground  (R.  Peacock),  9376. 
Causes  (/.  Hay  Halkett),  7308. 
Debarring  from  divorce  (J.  Payne),  11,165. 
Difficulty     in     refusing     certain    classes     of 

(/.  Rose),  2060-4. 
Dismissed,  proportion  of  (/.  Rose),  1928,  1929, 

2002. 
Frivolous,    alleged,    denial    of    (/.    Roberts), 

8408,  8409. 
with  Grounds  for  divorce  (/.  Rose),  2132-5  ; 

(if.  Gough),  3179,  3317-22. 
Hasty,  .yielding    to   reconciliation   (/.   Rose), 

2049,  2051. 
of  Insolent  women,  observations  re  (G.  Barker), 

10,800-8. 
of   Limited  income,   proposal    to    deal   with 

(/.  Payne),  11,187-9. 
Not  followed  up  (C.  Tijou),  2517,  2518. 
Proportion  of  (/.  Roberts),  8316. 
Taking  up  and  enforcement,  hardship  of,  to 

wives  (A.  Willey),  13,408. 
by  Wives  of  elderly  husbands  (G.  Pickstone), 
2654. 
Average  number   of,  in  certain  number  of  years 

(R.  Gates),  5201. 
Causes,  most  frequent  (R.  Marsham),  1837, 1890-4  ; 
(J.  Rose),  2022,  2023;  (R.  Gates),  520 o ;  (F.  W. 
Dingle),  7998,  7999 ;  (R.  Peacock),  9364-8. 
Check  on  wives'  conduct  by  (N.  Neville),  6862,  6863 ; 

(C.  Atkinson),  6969,  6970. 
Classes  dealt  with  (R.  Marsham),  1830-2. 
Collusion  in  (/.  Rose),  1921-3  ;  (A.  Willey),  10,391, 

10,392. 
Comparative    statistics,    total    and    averages,    in 
(various    coimtries    (Sir  J.  Macdonell),   411 ; 
(R.  Gates),  5259-70. 
Conversion  of,  to  divorce,  opinions  re  (R.  Gates), 
5273,  5276 ;  (B.  Lock),  5541-6 ;   (B.  C.  Brough), 
7881. 
for  Convictions  for  crime,  proposed  (S.    Gough), 
3191 ;  (/.  Wing),  10,470,  10,472. 

Costs  : — 

Court  fees  (PC.  Gough),  .3236. 

Maximum,  questions  re  (E.  Gough),  3232-44. 

for  Oaths  of  witnesses  (If.  Gough),  3239-41. 
for  Cruelty,  approved,  proposals  re  (R.  Marsham), 

1837,  1895-901 ;  (C.  Pickstone),  2905,  2916-27  ; 

(/.  Rose),  2122,   2123;  (R.   Moore),  4949-51; 

(G.  Atkinson),  7010. 
and   Custody   of   children,  retaining   influence  of 

court  over,  advocated  (3.  Wray),  11,066. 
Debarring    by,    from   applying    for    divorce    for 

desertion  (W.  Simpson),  11,325. 
Defendants  should  have  power  to  review  or  dis- 
charge (B.  G.  Brough),  7795,  7796. 

FOR  Desertion  : — 

Corroborative  evidence  should  be   demanded 
(A.  Willey),  10,233-8. 

Disapproved  (B.  Pickstone).  2646-50,  2709-11 ; 
(R.  Moore),  4897  ;  (G.  Atkinson),  7010. 

Increased    powers     of     granting    (/.    Rose), 
2116-23. 

Non-cohabitation   clause,    omission   of,    sug- 
gested (N.  Neville),  6871-80. 

Proper  treatment  of  (R.  Marsham),  1895-1901. 

Time-limit  for  (/.  Rose),  1935-7;  (G.  Atkin- 
son), 7149-52. 

Statistics  (/.  Rose),  2182. 

With  ultimate  divorce,  advocated  (B.  Lock), 
5527-31. 
Desire   of    wives,    in   applying  for   (F.    Sanders), 

9078a. 
Difference  in  statistics  year  by  year  accounted  for 

(J.  Rose),  2136-46. 
Disapproved  of  (B.  F.  Steavenson),  2289  ;  (B.  Lock), 

5446-57. 
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Act — continued. 
DiSCHAEGES     ON     ACCOUNT     OF     WiFE'S     AdUL- 
TEBY  : 

Adjournment  for  proof,  advocated  (/.  Roberts), 

8438-40. 
Applications      for,      estimated       percentage 

(A.  Willey),  10,377-84. 
Approved  in  certain  cases  {E.  Sanders),  9058. 
Arrears      accrued     should     be      enforceable 

(J".  Roberts),  8458. 
Difficulty  of  husbands  re  {B.  Gates),  5209-12. 
Discretionary  powers  re,  advocated  (/.  Roberts), 
8456,    8457;     {W.    Barradah),   8820-3; 
(E.  Sanders),  8896-8. 
Opinion  re  {Sir  O.  Lewis),  1437-4>2. 
SmaH  number  of  (iJ.  Peacock),  9377  ;  {A.  Wil- 
ley), 10.203-8. 
as  Distingxiished   from   maintenance   orders,   be- 
ginning of  {E.  Sanders),  8924. 
Divorce      considered      more      satisfactory     than 

(D.  Steavenson),  2220  ;  (R.  Moore),  4857. 
Effect  of  recent  judgment,  probable  lessening  in 
numbers  (/.  Roberts),  3683. 

Enfobcbment  of  : — 

Deterrent  effect  of  (C.  Tijou),  2413,  2414. 
Inability  of  wives  re,   amendment  proposed 
(A.  Willey),  10,227,  10,228. 

Facilities  : — 

Easy  access  to,   disapproved  (Sir  J.  Bigham), 

609,  741-4. 
Equality  of,  for  both  sexes  : — 

Approved   (J.   Rose),    2182;    (R.    Gates), 

5275. 
Disapproved  (L.  M.  Brown),  7495-505. 
Extension   of,    disapproved    (Sir    W.    Selfe), 
2314-6,  2398. 
Eorming    an    obstacle   to    mai-riage    (H.    Wray), 

11,101,  11,102. 
Tree  grants  of,  to  the  poor  (/.  Rose),  2125-7. 
Granting  of,  unduly  (G.  Pickstone),  2653-6, 
2709-19,  2792,  2793,  2796,  2797,  2862-70; 
{R.  Moore),  4941 ;  (0.  Atkinson),  7005-9,  7082  ; 
{/.  Hay  Ralkett)  7233-53  ;  [A.  Willey),  10,316  ; 
(/.  Wing),  10,475-7;  {W.  Winterbotham), 
11,655. 

GeOITNDS  : — 

Admitted    for    (0.    Pickstone),    2824,    2825; 
(R.  Peacock),  9321. 

Considered  sufficient  for  divorce  {W.  R.  Fair- 
fax), 5111. 
from  a  Habitual  criminal,  advocated    (/.    Wing), 

10,468. 
for   Habitual    dnmkenness,   see    under    Habitual 

drunkenness. 
Illegitimate    bii-th    rate    aiiected   by    (0.    Tijou), 

2528-30  ;  {R.  Gates),  5224-32. 

Immoealitt  eesulting  fbom  (Alleged)  : — 

Approved  {Sir  E.  B.  Deane),  826,  832,  833, 
1042,  1044  ;  {R.   Marsham),  1785,  1786 ; 
(/.  Rose),  1911-4, 1975-96  ;  (D.  F.  Steaven- 
son),  2212-4;    {Sir   W.  Selfe),  2429-31; 
(C.    Tijou),   2476;    {R.  Moore),   4839-43, 
4931-7;  {G.Atkinson), 6965-70;  {W.Bar- 
radale),   8817-9,    8840-2;     {E.  Sanders), 
9090  9091. 
Denied  (/.  Roberts),  8566,  8567  ;  {E.  Sanders), 
9134 ;  {R.  Peacock),  9383-7 ;  (P.  Baker), 
10,753-7. 
Increase  of,  statistics  {Sir  S.  Macdonell),  336-40. 
as    an    Index    to    possible    amount    of     divorce 

(B.  Loch),  5503-10. 
Injustice  by,  to  husbands  (D.  Eyre),  5963-5. 
Innocent    party    punished  by    {W.    B.    Fairfax), 
5040-2. 

Jtjeisdiction  of  : — 

Concurrently  with   police  court  jurisdiction, 

reoonamended  (C.  Tijou),  2456. 
Exclusion  of  public,  proposal  re,  disapproved 

{J.  Wing),  10,579-85. 
Extension    of   powers,   proposals    re   (Sir  J. 

Bigham),    606-10;    {Sir   R.   B.   Deane), 

879-83  ;  (/.  Rose),  2116. 
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JrElSDiCTlON  OF — continued. 

by     Justices,     temporary     only,      advocated 

{W.  Winterbotham),  11,759-63. 
Limitation  of  powers  of  justices  in  granting 

{W.  T.  Barnard),  4387. 
Raising  of,  advocated  {A.  Willey),  10,409-14. 
Restrictions  suggested  {Sir  W.  Selfe),  2360-4, 

2406  ;  (C.  Longmore),  12,053-5. 
Retention  of  as  at  present,  approved  {Sir  G. 
Lewis),  1571-83  ;  {B.  C.  Brough),  7929-31  ; 
{H.  Wray),  11,100. 
Separation     of,    from     divorce     jurisdiction, 

approved  {R.  Marsham),  1852. 
Transference  of,  advocated  (C  Tijou),  2456  ; 
(C.  Pickstone),  2637-41,  2699-718,  2876  ; 
{R.  Gates),  5279;  {A.  Blott),  5925-6; 
(P.  Pearce),  11,453-69 ;  [C.  Longmore), 
12,062. 
Leading  to  disappearance  of  husband  {R.  Gates), 

5215-7. 
Liability  of  husband  for  wife's  defence,   amend- 
ment re  {F.  B.  Dingle),  7955-8. 
Limitation  of   time   granted   for,  suggestions   re 

{Sir  H.  B.  Deane).  882,  883. 
On  lines  of  Decree  Nisi  for  stated  periods,  pro- 
posal re  {H.  Wray),  11,045. 
with  Maintenance,  see  Maintenance  orders, 
without     Maintenance,     cases     of     (/.     Roberts), 

8624-6. 
Marriage  proofs,  questions  arising  re  {T.  Curtis), 

4048. 
Matrimonial    offences  not   alleged   in,  {B.   Lock), 

5508. 
and  Morality,  economic  question  of  (/.  Roberts), 

8132. 
Number  of,  no  indication  as  to  number  of  divorces 

desired  {H.  Gough),  3321,  3322. 
Necessity  for,  reasons  {R.  Moore),  4839. 
Objectionable  features  of  (1^.  Barradale),  8770-2, 

8833,  8834. 
Obligation  to  leave  home,  removal  of  clause  re, 
advocated    {S.     Gough),    3371,  3372;     {L.  M. 
Brown),  7392  ;  {E.  Sanders),  8992 ;  (/.  Wing), 
10,469  ;  (P.  Baker),  10,774-6. 

Pbemanbnt  : —     . 

Approved  {R.  Marsham),  1780-5  ;  (C.  Pick- 
stone), 2950 ;  (/.  Watts),  5710-5,  5756-63. 

Desirability  of,  question  re  {Sir  J.  Bigham), 
610. 

Disapproved  {Sir  J.  Macdonell),  392,  393; 
(/.  Rose),  2175;  (D.  F.  Steavenson), 
2218,  2219;  (0.  Pickstone),  2905-15;  {T. 
Griffithes),  3478-80,  3533;  (/.  Pnestley), 
4485-90 ;  {W.  R.  Fairfax),  5033-52, 5091 ; 
{R.  Gates),  5220-51 ;  (D.  Eyre),  5960,  6007; 
{L.  M.  Brown).  7506-9  ;  {B.  C.  Brough), 
7801-5  ;  {W.  Winterbotham),  11,573-8. 

Estimated  number  of  (/.  Roberts),  8514-22. 

Frequently  granted  for  trivial  cases  (0.  Pick- 
stone), 2651,  2652. 

Immorality  caused  by  (0.  Pickstone),  2679, 
2680. 

Period  between  summons  and  orders,  recom- 
mendation re  {C.  Pickstone),  2828,  2829. 

Proper  authority  for  dealing  with  {Sir  W 
Selfe),  2352,  2353;  {W,  Winterbotham), 
11,573-8 ;  (0.  Longmore),  12,052-61. 

Question  re  (E.  Sanders),  9148,  9149. 

SmaU  amount  of  (/.  Roberts),  8568,  8569. 
Police  statistics,  inaccuracy  of,  reason  (/.  Roberts), 

8221-32. 
Postponement  of,  till  a  certain  time  after  main- 
tenance order,  proposal  re,  approved  (/.  Roberts), 

8754-6. 
as  Potential  cases  of  divorce,  opinions  re  {J.  Rose), 

2045-51;    (C.   Pickstone),   2797-800;  {W.   R. 

Fairfax),   5030,    5031,    5133;    (0.    Atkinson), 

7111-6. 
Powers   of  police  constables  under  {W.  Simpson), 

31,344. 
Power   of    rescission   {B.    G.   Brough),    7849-61 ; 

I  Sir  W.  Cobbett),  10,054-6. 
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Separation  Orders  under  the  Summary  Jurisdiction 

Act — continued. 

Practical  dissolution  of  man-iage  by  (W.  B.  Fair- 
fax), 5049,  5050. 
Present  temporary  nature  of  {C.  Athinson),  7125. 
Probable  lessening  in  numbers   of,   by   proposed 

new  jurisdiction  (G.  PicJistone),  2879. 
Probable  percentage  of  remarriages  after  (W.  R. 

Fairfax),  5050-2. 
Procedure,  amendments  proposed  re  (W.  T.  Bar- 
nard), 4361-4. 
Proper    authority     for     {R.    Marsham),    1870-2 

(B.  Peacoch),  9285,  9286  ;  (J.  Wing),  10,523-6 

{G.   SoUy),    10,687-90;    (/.   Payne),    11,177 

{W.  Harrison),  11,802. 
Proper  cases  for  {W.  Simpson),  11,842-6. 
Proportion  of  (estimated),  to  marriages  (/.  Boberts), 

8659-63,  8695-8. 
Re-applications     for,     limitation     of,     advocated 

{/.  Base),  2070-2;  (C.  Piehstone),  2682,  2683; 

{B.  Gates),  b%1b  ;  (A.  Willey),  10,223-6,  10,415 

-30. 

Recostciliations  : — 

After  granting  of  order  (/.  Rose),  2128-31 , 
(Sir  W.  Selfe),  2353,  2354  ;  (S.  Gough); 
3320. 
Attempts  at  (B.  MarsJiam),  1816,  1817,  1868 ; 
(N.  Neville),  6941;  (J.  Hay  HalJcett), 
7234. 
Desirability     of,     questioned     (R.     Peacoch), 

9354-7  ;  {Sir  W.  Cobbett),  10,106-10. 
on      Economic      grounds,     inexpediency    of 

(J.  Payne),  11,215-20. 
Efeect  of  (E.  Sanders),  9082-5. 
Frequency  of  (C.  Athinson),  7006-8  ;  {J.Payne), 

11,218-20. 
Justices  effecting  (/.  Rose),  2166-70. 
Nature  of  (/.  Boberts),  8699-709. 
Proportion  of  (/.  Boberts),  8667-9 ;  {W.  Winter- 
botham),  11,759-61. 
Representation  of  parties,  importance   of  {J.  Hay 

Halhett),  7332,  7333. 
Restrictions   as   to   living   apart,    disapproved   of 

{B.  Eyre),  6966. 
Results  of  {A.  Blott),  5887. 
Resttmption  of  Cohabitation  : — 

Classes  coming  together  {B.  Marsham),  1830-2. 
by  Force  {E.  Savders),  9106. 
Proposal  re  {B.  Gates),  5276. 
Reasons  for  (0.  Tijou),  2534,  2535 ;  {T.  Fry), 
7685,  7686 ;  {B.  C.  Brough),  7801,  7879, 
7880  ;  {E.  Sanders),  8863,  9116-9 ;  {F.  W. 
Dingle),  8000,  8001. 
and  Re-separation  {W.  B.  Fairfax),  6546. 
Right  of  appeal  locally,    advocated   {A.    Willey), 

10,257-64. 
Statistics   {C.  Piehstone),  2635;   {W.  B.  Fairfax), 

3043-6. 
Stoppages   of   allowances   in  unfounded   charges. 
4158-61. 

Summons  pok  : — 

Cost  of,  diificulty  re  {W.  Winterbotham) 
11,788-90. 

Details  should  be  specified  in,  amended  pro- 
posal re  {J.  Boberts),  8436,  8437. 

Not  followed  up  (/.  Bose),  2110-3. 

Removal  of  restrictions,  previous  to,  proposal 
re  {A.  Blott),  5826,  5827. 

Tbmpoeaby  (Proposed)  : — 

Advocated  {Sir  H.  B.  Deane),  826-30 
(/.  Bose),  2128-31,  2169,  2173,  2174 
(D.  F.  Steavenson),  2215,  2216;  (C.  Pieh- 
stone), 2643-6,  2829-31 ;  {B.  Loch),  6456 
(/.  Watts),  5621;  {A.  Blott),  5926 
{D.  Eyre),  5960,  6014,  6015  ;  (/.  Boberts), 
8460  ;  {W.  Winterbotham),  11,655-9. 

for  Oei'tain  cases  only,  recommended 
{H.  Gough),  3181-6. 

with  Conversion  to  divorce  advocated  {C.  Pieh- 
stone), 2912-5;  {W.  B.  Fairfax),  5140-5  ; 
{B.  Loch),  5466. 

Difficulty  as  to  expense  of  renewal  {W.  Winter- 
botham.), 11,789-90. 


Separation  Orders  under  the  Summary  Jurisdiction 

Act — continued. 

Tempoeaey  (Peoposed) — continued. 

Disapproved  {N.   Neville),    6885-9,    6936-8; 

(0.   Athinson),    7011,    7033-5,    7079-81; 

{E.    Sanders),    8895;    {Sir    W.    Cobbett), 

10,054-8. 
Discretion  re,  approved  {T.  Fry),  7658,  7659  ; 

(/.  Boberts),  8268 ;  (/.  Bose),  1940,  1941. 
in  First   instance   advocated    {Sir  W.  Selfe), 

2352;  {W.  Winterbotham),  11,'?95. 
Impracticability  of  {Sir  G.  Lewis),  1749,  1750. 
Leading  to  reconciliation  {W.  Winterbotham), 

11,796. 
to  {H.  Gough),  3371. 
Opinions  re    {L    M.   Brown),  7383-91,  7544, 

7545. 
Option  for,  approved  (/.  Hay  Halhett),  7241-5. 
with  Power  of  extension,  advocated  (jB.  Pea- 
coch), 9224-30. 
where    Protection     is     required,     advocated 

(/.  Priestley),  4491-3. 
Question   as    to   expediency   of    {B.   Moore), 

4941;  {W.Simpson),  11,367. 
Time   limit   for    {B.    Peacoch),    9227,    9228; 

{W.  Winterbotham),  11,676-8. 
Trial  of,  recommended  {B.  Moore)  4971—4. 

Time  Limit  foe  making  Applications  : — 

Extension  of,  advocated  {Sir  H.  B.  Deane), 

880-3. 
Reduction  of,  advocated   (/.   Bose),   1930-9 ; 

(/.  Boberts),  8443,  8630-2. 
Removal   of,   advocated   {Sir  H.   B.  Deane), 
1081-9;       {F.      Dendy),      3072,     3073; 
{B.  Moore),  4848,  4849,  4992-6. 
Total  number  (/.  Boberts),  8311. 
Urgent  cases,  proper  authority  for  {C.  Piehstone), 

2916-8  ;  {W.  Winterbotham),  11,573,  11,574. 
Variation  of,  as  to  custody  of  children,  proposal 

re  (P.  Baher),  10,766,  10,766. 
Variation  or  discharge,  extension  of  powers,  pro- 
posal re  {J.  Boberts),  8461-70. 
"Without  proof  of  desertion,  alteration  suggested 

(/.  Watts),  5609-14. 
against  Wives,  opinion  re   {J.  Hay  Halhett),  7258, 

7269. 
Women  driven  to  workhouse  as  a  result  of  (/.  Bose), 

1946. 
Yearly  statistics  (/.  Bose),  2045-8  ;  (0.  Piehstone), 
2636,    2636,    2794;    {W.   B.    Fairfax),    5029, 
5134. 
See  also  Judicial  Sepai'ation. 
Servia,  matrimonial   causes,   how   dealt   with  {Sir  J. 

Macdonell),  306. 
Sessions,  calling  of,  for  the   selection  of  justices   (C. 

Barher),  10,836^7. 
Settlements   in  divorce,  case   of,  held  to  be  collusion 

{T.  Gnfflthes),  3481,  3602-9. 
Sevices   as    a   groimd  for   divorce  {Sir  J.  Macdonell) 

319. 
Sheep-stealing,  references  to  judgments  for  (/.  Priest- 
ley), 4686,  4686. 

Sheffield  :— 

District  registry  refen-ed  to  {A.  Willey).  10,178. 
Divorce,  interlocutory  proceedings  dealt  with  in 

(.7.  Wing),  10,627. 
Nearest  assizes,  to  {J.  Wing),  10,459. 
Separation  and  maintenance,  returns  re,  referred 

to  (/.  Boberts),  8187. 
See  also  under  Dingle,  Mr.  Frederick  Bumington, 
clerk  to  the  justices  of. 

Shef&eld  and  District  Law  Society,  evidence  on  beha,lf 
of,  see  Wing,  Mr.  Edward. 

SheKord,  refeiTed  to  {Sir  J.  Macdonell),  565,  XI. 

Shbpheed,  Mr.  (late  registrar  of  the  Consistory 
Court  in  London),  evidence  of  (Divorce  Commis- 
sion 1851)  as  to  number  of  separations  prior  to 
the  Divorce  Act,  refeiTed  to  {W.  Harrison),  11,895. 

Shepherd  v.  Shepherd  and  Taylor,  divorce  case  refen-ed 
to  {A.  Musgrave),  82. 

Sheriff  Courts,  see  under  Scotland. 

Sheriff  Court  (Scotland)  Act,  see  under  Acts  of  Parha- 
ment. 
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Sheriffs,  additional  expense  to,  of  proposed  travelling 

divorce  judges  {W.  Harrison),  11,911. 
Shoreditch,  legal  advice  given  to  the  poor  of  (JD.  Eyre), 

5951. 
Shorthand   notes,    advantage   of,   to    King's    Proctor 

(T.  Griffithes),  3421-3. 
Simonin  ■;;.  Mallac,  case  of  French  law  referred  to  {Sir 

F.  Piggott),  8310  (IX.),  (/),  (X.),  ii),  XI.,  Xin. 

SIMPSON  :— 

SiE  E.,  on  domicil  and  nationality,  quotations  re 

{Sir  F.  Piggott),  8310  (IX.)  (d),  {x),  {d). 
Me.  WILLIAM,  Solicitor,  of  Messrs.  Owston,  Dick- 
son, Simpson  and  Bigg,  Leicester,  representing 
the  Leicester  Law  Society,  11,296-371 : — 
County  courts,  divorce  jurisdiction,  extension 
to,  approved,  11,301,  11,302-6. 

DiTOECE  : — 

Bill  of  costs,  11,371. 

Inaccessibility  of,  to  the  poorer  classes, 

11,301-18. 
Securities  and  costs,  procedure,  11,352-61. 
Justices  for  divorce  jurisdiction  disapproved, 
11,319,  11,320. 

Leicester  : — 

Justices,  orders   of,  for  payment   to   be 
made  through  officers  of  the  court, 
11,368-71. 
Law  Society,  opinions  of,  11,300. 
Maintenance  orders,  granting  of,  in  pre- 
ference to  separation  orders,  11,325. 
Payment  of,  through  officers  of  the 
court,  11,368-71. 
Police  court : 

Missionaries,     payment      of     main- 
tenance through,  11,326,  11,368 
-71. 
Probation     officers,      reconciliations 
effected  by,  11,329. 
Reconciliations  effected  at,  11,329. 
Separation  orders  : 

Number  of,  as  compared  with  main- 
tenance orders,  11,326-8. 
and      Reconciliations       proportion, 
11,335-8 
Lunacy   considered    a    ground    for    divorce, 

11,340. 
Publication  of  reports,  restrictions  proposed, 

11,339. 
Separation    by  private   agreement,    difficulty 
in  enforcing  payment,  powers  proposed  re 
11,330^. 
Separation  orders,  proper  cases  for,  11,342-6. 

SMITH:— 

Me.  GEORGE,  East  London  Credit  Drapers'  Asso- 
,  »-j»-  ciation ;  tallymen,   evidence  on   character   of, 
■■'■-  9977-94. 
Henet,    "Preparative    to    Mamage,"    quotation 

from,    on    divorce    {Sir  J.   Macdonell),   565, 

TL 
Mb.    JOSEPH,    stipendiary    magistrate    in     the 

borough  of    Grimsby,    deputy  county    court 

judge,  7515-616  : 

County  Cotjets  : — 

Attitude  of  the  poor  towards,  7564. 

Character  of,  7609-15. 

Divorce     jurisdiction    for,    disapproved, 

7562-73. 
Necessity     for     professional     assistance 
before,  7566-8. 

DiVOECE  : 

Difficulty  of  access,  value  of,  7565,  7574-9, 

7586-93. 
Proposals  re,  7569-73. 

Geimsby  : — 

Aggravated   assault : 

Not  justifying  divorce,  7603-7. 
Separation     orders     for,     statistics, 
7533. 
Assault  by  wives,  on  other  women,  7608. 
Collusion,  rarity  of,  7636-9. 
Cruelty,  separation  orders  for,  statistics, 
7573. 


SMITH,   Mk.   JOSEPH— cojifmiteti. 

Geimsby — continued. 
Desertion : — 

Financial  trouble,  a  cause  for. '/ 632, 

7556. 
Separation  orders  for,  statistics,  7573. 
Drunkenness,   as    an   element   in   matri- 
monial cases,  7530,  7531. 
Habitual  drunkenness : — 

Cause  not  availed  of,  7527,  7528. 
Separation  orders  for,  statistics,  7573. 
Maintenance  orders,  without  separation, 

not  resorted  to,  7551. 
Misconduct  of  wives,  cases  of  aggravated 
assault  resulting  from,  7586-93,  7603 
-7. 
Neglect  to  maintain,  cause  not  availed  of, 

7525,  7526,  7673. 
Police  court   missionary,   reconciliations 

effected  by,  7549,  7560. 
Populations  and  chief  occupations,  7517 

-9. 
Separation  Orders : — 

Adultery  as   an    element    in,    7534, 

7636. 
Ages  of  applicants,  7647. 
Aggravated  assault,  7543-5,  7586-93, 

7603-7. 
Applications,   numbers   and    causes, 

7520-3,  7629. 
Causes,  numbers,  and  figures,  7573. 
Collusion  in,  7536-9. 
Groimds  for,  statistics,  7573,  7580-6. 
with  Maintenance: 
Analysis,  7573. 

Cancelling    of,    on    account    of 
wife's  misconduct,  7567-9. 
Misconduct  of  wife,  number  due  to, 
•       7640-2. 
for     Neglect     to     maintain,     small 

number,  causes,  7580-6. 
Number    of   in-egular    unions    con- 
sequent on,  7556,  7660,  7561. 
Reconciliations,  7546-50,  7579. 
Resumption   of   cohabitation,    7523, 
7524,  7573. 

Separation  orders,  temporary  (proposed),  opinion 

re,  7644,  7646. 
Summary  Jurisdiction  Courts,  characteristics  of, 

7609-11. 

Smith    V.   Smith  and   Lumsden,  case   referred  to  {A. 

Musgrave),  81. 
Sirey,  quotation  from  on  domicO.  and  nationality  (Sir 

F.  Piggott),  8310  (VI.). 
Slavonia,  matrimonial  causes,  how  dealt  with  {Sir  J. 

Macdonell),  306. 
SmaH.    Thome,     separation    orders,    statistics  {B.    G. 

Brough)   7757. 
Solicitor     Advocates,     attitude     of     judge     towards 

{F.  Bendy),  3060,  3061. 

Solicitors : — 

Affidavits  of  searches  for  appearance  by,  amend- 
ment proposed  (T.  Curtis),  4035  {d),  (e). 

Allocation  of,  as  a  safeguard  advocated  {L.  M 
Brown),  7452-6, 

Appointments  of,  to  represent  the  poor,  proposals 
re,  approved  {B.  Loch),  5348  (1) ;  {A.  Blott), 
5863-5  ;  (/.  Smith),  7568  ;  {S.  Wray),  11,092-7. 

Assistance  of,  a  necessity  in  divorce  (T  Fry) 
7633-41. 

Audience  of,  at  assizes,  proposal  disapproved 
(/.  Wing),  10,630. 

Audience  in  divorce  courts  advocated  (/.  Guise) 
11,000,  11,001. 

in  Blackmaihng  cases  (E.  Her  on- Allen),  3785  3786 
3849,  3850,  3951-6. 

Class  of,  in  London,  compared  with  country 
(/.  Watts),  5664-6. 

Competency  of,  to  commence  proceedings  for 
divorce  (0.  Willoch),  4789-91. 

Conduct  of  cases  ia  county  com-ts  by,  proposal 
approved  {A.  Blott),  5811-3. 
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Solicitors — continued. 

OOUNTET  : 

Applications  from,  for  quotations  of   lowest 

figures  for  divorce   suits    {T.  Griffithes), 

3390-2. 
Assigned  for  the  poor,   advocated  {B.  Lock), 

5383. 
Charges   of,    for    undefended   divorce   oases, 

(T.  Griffithes),  3407. 
Conduct   of    cases    by,   approved    {A.  Blott), 

5811-3. 
Costs    of    divorce    generally   known    to    {T. 

Griffithes),  3694,  3695. 
Dangers  with  regard  to  (/.  Watts),  5666. 
Distribution  of  (F.  Bendy),  3062. 
Fees  allowed  to  (0.  Pichstone),  2596. 
Profit  costs  of,  in  undefended  cases  {A.  Willey), 

10,156. 
Risks    of,    in    conducting   country   cases   in 

London,  10,299-304. 
Working  with  London  agents,  adding  to  cost 

(C.  Pichstone),  2565-7. 
in  County  ooui-ts,  probable  charges  of  (D.  Steaven- 

son),  2197. 
Extensions    of  time   should  be  permitted  to    {T. 
Cwrtis),  4035  (i). 

Fees  of  ; — 

Averages  (G.  Pichstone)  2722. 

for    Collecting    maintenance,     objections    to 

{F.  B.  Dingle),  7977. 
Economy  in,  of  local  courts  {B.  Loch),  5473. 
Maximum  (S.  Gough),  3364. 
for   Pauper    cases,   proposals   re    {A.    Blott), 
5859-62;     (/.    Payne),     11,141,     11,191, 
11,192,  11,201  -7,  11,237.  11,243,  11,253. 
Uniformity  of,  in  divorce  cases  {A.  Musgrave), 
120 
Piling  of  divorce  petitions  by  (A.  Musgrave),  97- 

105. 
In    in    Porma     Pauperis     cases,    nomination    of 
(B.    Loch),   5548    (1);    (A.   Blott),   5859-65; 
(/.  Smith),    7568;    {H.    Wray),   11,092-7;    (/. 


ayne) 


11,141,   11,191-2,   11,201-7,    11,237, 


11,243,  11,253;  {W.  Winterhotham),  11,596; 
{W.  Harrison),  11,813. 

Official,  to  attend  to  local  cases,  proposal  re 
(B.  Moore),  4831-5. 

Payment  proposed  {B.  Loch),  5352-4  ;  (P.  Baher), 
10,729-31. 

Present  use  of  (D.  Eyre),  5957. 

Petitions  for  maintenance  should  be  served  on 
(T.  Curtis),  4035  (h). 

Preparation  of  cases  by,  for  county  court,  recom- 
mended (Sir  G.  Lewis),  1618,  1619. 

Right  of  audience  for,  recommended  {C.  Pichstone), 
2768;  (F.  Bendy),  3006-9;  {P.  Pearce),  11, U9 
-52 ;  {W.  Winterhotham),  11,565 ;  [G.  Long- 
more),  12,043-6. 

for  Representation  of  parties,  importance  of  (/.  Hay 
Halhett),  7332,  7333. 

Swearing  to  facts  without  proof,  proper  treatment 
of  {F.  Heron-Allen),  3918,  3758. 

Swearing  of,  to  evidence,  suggestion  disapproved 
(T.  Curtis),  4018. 

Use  of,  instead  of  cotmsels,  to  reduce  costs 
(if.  Qough),  3331. 

SOLLY,  Mb.  GODFREY  ALLAN,  Vice-President 
of  the  Incorporated  Law  Society  of  Liverpool, 
10,602-718  :— 

Assizes,  divorce  jurisdiction  at,  advocated,  10,647, 
10,653,  10,695-701. 

Birkenhead,  desertions  abroad,  10,684-6. 

County  Coubts  .- — 

Divorce  jurisdiction  for : — 

Access  for  all  without  selection,  10,643. 

Approved,  10,625-35. 

Cer-tain  days  to  be  set  apart  for,  10,632, 

10,633. 
Limitations  as  to  income,  10,636-8. 
No  damages  to  be  claimed,  10,645. 


SOLLY,  Mb.  GODFREY  AIjLA'N— continued. 

OouNTT  CotTBTS — continued. 
Judges : — 

Accessibility  of,  10,693,  10,694. 
Divorce  trials  by,    suggestion   approved, 
10,634,  10,635. 
District  registries,  proceedings  for  divorce  taken 
in,  10,702,  10,703. 

DiVOBCE : — 

Extension  of  grounds,  10,682-6. 
Prohibitive  cost  of,  10,609-23. 
Right    of   removal    at    discretion    of    judge, 
10,639-41. 
Lay   magistrates   for   judgment  of    divorce,    dis- 
approved, 13,687-90. 

LiTBEPOOL  : — 

Cases  cited  showing  inaccessibility  of  divorce, 
10,617-9. 

Publication  of  reports,  10,673-5. 
Lunacy  as  a  ground  for  divorce,  10,682. 
Penal  servitude  not  a  ground  for  divorce,  10,683, 

10,709,  10,710. 
Publication     of     reports,     restrictions    proposed, 

10,671-5. 
Summary    Jurisdiction   Act,     1896,    amendments 

proposed,  10,678,  10,679. 
Wallasey,  desertions  abroad  from,  10,684-6. 

WiEEAL  : — - 

Desertions  abroad  from,  10,684-6. 
Maintenance  orders : — 
Effect  of,  10,663-8. 

Enforcement    of,     number     of    commit- 
ments, 10,669. 
Sepai'a.tion  orders : — 

Resumption  of  cohabitation,  proportion, 

10,712-5. 
Summonses  : — 

Payment  for,  10,670. 
Estimated     proportion    of    married 
persons  living  apart,  10,654-63. 
Typical  classes  at,  10,716. 
Sottomayor  v.  De  Ban-os,  quotations  re  case  of,  as  to 
domicil  [Sir  F.  Piggott),  8310  (VII),  (IX.)  (6),  (d), 
XL,  XIII. 
South    African    War,    divorce    cases    resulting    from 

{Lord  Salvesen),  6682. 
South  American  Republics,  influence  of   French  code 

on  {Sir  F.  Piggott),  8310  (IH). 
South  Australia,  see  Australia,  South. 

Southend : — 

Number  of  marriages,  and  possible  proportion  of 

divorces  {Sir  W.  Selfe),  2376-8. 
See  also  under  flEBfiSON,  Mr.  "V\'illiam,  Registrar  of 

the  County  Court. 
South  Staffordshire,  see  under  Neville,  Mr.  N.  0.  A., 
stipendiary  magistrate. 

Southwark  Police  Court,  see  under   Rose,  Mr.  J. 

Police  Magistrate. 
Sowerby    (Plymouth)    Police   Court,   free   summonses 

applied  for  by  destitute  wives  (P.  Peorce),  11.520-8. 

Spain : — 

Judicial  separation  in  {Sir  J.  Macdonell),  323. 
Marriage,  civil  {B.  Fyre),  5994. 
Separation  {H.  G.  Barnes),  45. 

Special   commissioners,  to   assist  divorce  judges,  pro- 
posal re  (J.  Priestley),  4618,  4715-6. 

Staffordshire  potteries  district,  see  under  Bbough,  Mr. 
Bertram  Charles,  stipendiary  magistrate. 

Star  Chamber,  decision  of,  in  a  certain  case  {Sir  J.  Mac- 
donell), 508,  509,  565,  VII. 

The  State  :— 

Assistance  of,  for  poor  cases  of  divorce,  proposal 

re  {J.  Watts),  5632  ;  (/.  Payne),  11,141,  11,191, 

11,201-7,  11,237,  11,243,  11,253. 
Civil  duties  of,  performed  by  the  clergy  {B.  Eyre), 

6061-74. 
Civil   marriage,   principles    of    (D.    Eyre),    6009, 

6083-8. 
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The  State — continued. 

Divorce    considered    proper    in    the    interest    of 

{Sir  G.  Lewis),  1595-7  ;   (D.  JEyre),  6128-30  ; 

{Lord  Salvesen\  6431^.7,  6679. 
Interest  of  in  matrimonial  causes  (D.  JEyre),  5994  ; 

11,973-87. 
Recognition  by,  of  separation  agreements,  advocated 

{D.  Eyre),  6004. 
Regulation  of  the  press  by,  advocated  {D.  Eyre), 

6091. 
Standard  adopted  by  (D.  Eyre),  6130-2. 
Struggle  of  the  churches  with,  re  divorce  (Sir  J. 

Macdonell),     465-9,     565,    III.;     (D.    Eyre), 

6093-105. 
See  also  National  Exchequer  and  The  Treasury. 

Statistics : — 

Birmingham  separations,  applications  and  orders 
(i.  W.  Brown),  7367;  {W.  Barradale),  8773- 
84. 
Civil  and  Judicial  Statistics,  see  that  title. 
Criminal  lunatics,  number  of,   in  a  certain   year 
(B.  Gates),  5298. 

Divorce : — 

Animal  number  of  cases  (W.   Winterbotham), 

11,714-9. 
Costs  {B.  Gates),  5162-8  ;  (0.  Pichstone),  2966  ; 

(H.  Goiigh),  3377. 
Decrees  Nisi : — 

Made    absolute    in   a    certain    year    {T. 

Grifflthes),  3668;     (Tf.   B.   Fairfax), 

5047. 

Rescinded,   number    in    a    certain    year 

{T.  Gnffithes),  3668. 

in  Foreign  countries,  variation  in  numbers  per 

population  {Sir  J.  Macdonell),  343. 
Petitions,  number  of,  in  certain  years  (iJ.  Gates), 

5174-7. 
Scotland  {Lord  Salvesen)  6194,  6198,  6213. 
Trials  and  judgments,  numbers  {Sir  J.  Bigham), 

589,  668,  1336,  1337. 
Undefended,  cost  of  husbands'  suits  {T.  Curtis), 
4084. 
Divorced    persons,   reman-iage   of,    number    in    a 

certain  year  {W.  B.  Fairfax),  5048. 
Glasgow,  separation  and  aliment  {Lord  Salvesen), 

6559. 
Grimsby,    separation   orders,   figui'es    (/.    Smith), 

7520-3,  7573. 
Habitual  druukards,  niunber  of  orders  granted  on 

account  of  (/.  Roberts),  8318,  8324. 
Habitual  dmnkenness,  numbers  and  proportion  of 

men  and  women  {B.  Gates),  6310-2. 
Hull,  separation  orders,  analysis  (/.  Payne),  11,159. 

Illkgitimaot  — 

Birthrate,  per  1,000  immarried  women,  during 
certain  years  {B.  Gates),  5224-32. 

Death-rate  {W.  B.  Fairfax),  5105,  5106. 

Number  per  year  and  percentage  for  the  whole 
{W.  B.  Fairfax),  5101-4. 
King's  Proctor,    interventions,   number   of,   in   a 

ciertain  year,  {T.  Griffithes),  3668. 
Kingston-upon-Hull,  separation  orders,  causes  and 

numbers  (/.  Say  Salkett),  7268,  7349. 

Leeds  : — 

Licensing    Act,    1902,    orders    made     under 

(0.  Atkinson),  7011. 
Maintenance  order  {A.  Willey),  10,211-7, 
Separation  orders  {C.  Atkinson),  6958,  6973, 

6974 ;  {A.  Willey),  10,211-7. 
Summary  Jurisdiction  Act,  returns  of  orders 

and  summonses  {C.  Atkinson),  7011. 

LlTEEPOOL  : — 

Desertion  cases  {E.  Sanders),  9025. 

Maintenance  orders  unpaid,  nimiber  of  war- 
rants, 9009-11 

Prostitution,  figures,  proportion  of  separated 
wives  {E.  Sanders),  9005. 

Separation  orders : — 

Ages  of  parties,  percentage  (jE?.  Sanders), 

8967-81. 
For   habitual  drunkenness  {E.  Sanders), 
8994. 


Statistics — continued. 

Liverpool — continued. 

Separation  orders — continued. 

Husbands'  applications  {E.  Sanders),  8996, 

9002. 
Leading  to  immorality  of  wives,  figures  re 

{E.  Sanders),  9021-4. 
of  Parties  married  in  church  {E.  Sanders), 

8967-81. 
Rescinding  and  discharges  {E.  Sanders), 

8876-8. 
Resumption  of  co-habitation,  percentage, 

9007. 
Summonses,      {E.       Sanders),       8856-8, 

8950-60. 
With   or   without   children,   percentages 

{E.  Sanders),  8947. 

Lunacy  : — 

Increase  of  {B.  Gates),  5297. 

Of  married  persons,  proportion  {W.  B.  Fairfax), 

6073  ;  {B.  Gates),  5298. 
Numbers  {W.B.  Fairfax),  5073. 

Ltjnatic  Asylums  : — 

Admissions   and   recoveries   ia   certain  years 

(C.  Longmore),  12,102-5. 
London  County,  discharges   on    recovery   (C. 

Longmore),  12,096,  12,097. 

Maintenance   Orders  under   the   Bastardy 
Act  : — 
Apphoations  (/.  Roberts),  8413. 
."Enforced    by     imprisonment,     number     and 

average  percentage  (/.  Roberts),  8413. 
Total  number,  certain  years  (/.  Roberts),  8413. 

Maintenance  Orders    under    the  Summary 
Jurisdiction  Act  : — 
Enforcement  by  imprisonment,  number  and 

average  percentage  (/.  Boberts),  8413. 
Total  number,  certain  years  (/.  Boberts),  8413. 

Manchestek  : — 

Maintenance  orders  {B.  Peacock),  9207,  9450. 
Separation  and  maintenance,  tables  {B.  Pea- 
cock), 9198-207. 
Separation   orders,   cases   living  in   adultery 
figures  {B.  Peacock),  9424-38. 
Middlesborough     separation    cases,    applications, 
number,     and     number     granted     {T.     Fry), 
7620-3. 

Newcastle  : — 

Bastardy  orders,  number  per  year  {J.  Boberts), 

8139. 
Indecency  in  the   streets,  numbers  and   pro- 
portion  of   men   to  women  (/.  Boberts), 
8130. 
Separation    and     maintenance     (/.    Boberts), 
8184-204. 
Pauper  lunatics,  numbers  {B.  Gates),  5298. 
Penal   servitude,   number   of   sentences   during  a 
certain  period  {B.  Gates),  5317. 

Scotland  : — • 

Divorce    {Loi-d     Salvesen),    6194,     6198-213, 

6219,  6220 ;  (/.  E.  Lorimer),  6822,  HL 
Marriages,   proportion   of,   to   divorce    {Lord 

Salvesen),  6220. 
Poor's  Roll,  applications,  figures  re  {B.  Lock), 

5400,    5401  ;    {Lord    Salvesen),   6271-4  ; 

(/.  B.  Lorimer),  6822,  HI. 
Population,  proportion  of  divorce  to,  showing 

increase  in  number  {Lord  Salvesen),  6219. 
Separation,  number  of  actions  brought  {Lord 

Salvesen),  6194,  6197. 

Separation  Orders  : — 

with  Alimony,  at  various  police  courts  {R. 
Marsham),  1889. 

Average  {R.  Gates),  4201. 

in  Foreign  coimtries,  compared  {R.  Gates), 
5259-70. 

Generalisation  of,  8264. 

for  Habitual  drunkenness  of  wives  {B.  Mars- 
ham),  1889. 

and  Maintenance  orders,  total  number  (/. 
Roberts),  8314,  8315. 
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Statistics — continued. 

Separation  Orders — continued. 

Number    of,    in    certain    number    of    years 

{W.  B.  Fadrfax),  5043. 
Number    of    marriages    represented    by    (J. 

Roberts),  8695-8. 
Petitions,  number  of  (B.  Gates),  5174-7. 
Possible   inaccuracy    of,   explanation    re    {J. 

Roberts),  8220,  8221. 
Proportion  to  applications  (J.  Roberts),  8316. 
Total  number  (/.  Boberts),  8311. 
Total,  inaccuracy  of  (J.  Boberts),  8220^6. 
See  also  under  plaoe-nam.es  under  Statistics. 
Sheffield,  separation  orders,  applications,  numbers 
and  causes  {F.  B.  Dingle),  7962,  7987-93. 

South  Staffordshire  ; — 

Maintenance    orders,   number   cancelled    (JV. 
Neville),  6900,  6901. 

Separation    orders,    number  and    causes    {N. 
Neville),  6845-953. 
Staffordshire  Potteries  District,  separation  orders, 

applications,  causes  and  results,  7755. 
Sunderland,  separation  applications  and  number  of 

orders    given,    analysis    (0.    Barker),    10,790, 

10,798. 
Tower    Bridge   Police    Oourt,    separation    orders 

(/.  Rose),  2182. 
St.a,tus,   questions   of,  proper   a.uthority  to   deal   with 
{Sir  J.  Bigham)  1233 ;  {Sir  W.  Selfe),  2323  (foot- 
note) 2443. 

STEAVENSON,     His    Honour     Judge     DAVID 
PBNWIOK,     County     Oourt     Judge,    No.     3 
.     Circuit,  2183-295  :— 
Adultery,  modes  of  proof,  2230. 
Compensation  to  widows,  2226,.  2284-6. 

County  Courts  : — 

Divorce  jurisdiction  for  (proposal  re)  : — - 
Limitations  proposed  2204-6. 
No  probable  rush  of  work  resulting  from, 

2262-70. 
Recommendation  re,  2186-90. 
Uniform  administration,   suggestions  re 
2207,  2208. 
Judges  : — 

Attitude  of  the  poor  towards,  2271-3. 
Efficiency  of,  to  try  divorce,  2248. 
Reconciliations  should  be  attempted  by, 
2217. 
Possibility  of  coping  with  the  work,  2194-6, 

2249-54. 
Preference  for,  2289,  2290. 
Qualification  of,  to  deal  with  divorce,  2200-3. 
Registrars  and  officers,  efficiency  of,  2235-43. 

Divorce : — 

Cheapening  of,  question  re,  2197-9. 
Considered  preferable  to  separation,  2218-22. 

Justices  of  the  Peace  : — 

Stipendiary,  qualifications  of,  as  divorce  judges, 
2191. 
Local  courts,  value  of,  to  the  poor  2244-7. 

Experience  in,  2291—5. 
Publication  of  reports,  2223,  2224,  2287,  2288. 
Right  of  Appeal  advocated  2209-11. 

Separation  Orders  : — 

Nujnber  of,  in  district,  2255-61. 

Present    jurisdiction,    tendency    of,    remedy 

suggested,  2212-7. 
Temporary,  advocated,  2192,  2193,  2216,  2217. 
Trials  by  judge  : — 

Approved,  2227-9. 

and  Jury,  statistics,  2234. 
Wives  in  poor  circumstances,  temptations  of, 

2282,  2283. 
Workmen's  earnings  given  to  wives,  2276-81, 

Evidence  of  witness  : — 

as  to  Lessening  of  cost  of  divorce,  referred  to 

{Sir  W.  Selfe),  2325. 
as  to  Tallymen,  protested  against  (6?.  Smith), 
9979-94. 
Stephen  i).  Totley,  case  of,  referred  to  {Sir  J.  Mac- 
donell),  565,  VIl. 


Stephens,    Sir  PitzJames,  on  application  of  marriage 

law  to  foreigners  {Sir  F.  Piggott),  8310  {x)  {f). 
Stepney,  legal  advice  given  to  the  poor  of   (D.  Fyre),. 

5951. 
Stirling   v.    Stirling,    divorce    case,    referred   of    {Lord 

Salvesen),  6738. 
Stirling  Police  Court,  separation  and  aUment  statistics 

{Lord  Salvesen),  6783. 
Stockholm,    publication   of    reports,    quotation  from, 

communications  re  {S.  Gorell  Barnes),  pp.  250,  251. 

Stoke-upon-Trent,  see  under  Brough,  Mr.  B.  0. 

Stone's  "Justices'  Manual": — 

Case  in,  as  to  proportion  of  income  to  be  allotted 

to  wives,  referred  to  (/.  Payne),  11,195. 
References   to    {F.     Bendy),    3055;    {R.    Gouqh) 

3287. 
See  also  under  Roberts,  Mr.  John  Robert,  Editor 
Stone,  see  under  Brough,  Mr.  B.  0. 

Story,    ,   on   incestuous   marriages,  referred  to- 

{Sir  F.  Piggott),  8310  (XI.). 

Stubbs,  Bishop  : — 

Quotation   from,    on   commissions    {Sir  J.    Mac~ 

donell),  565,  VII.  (footnote), 
on  the  Reformatio  Legum,  quoted  {Sir  J.  Mac- 
donell),  491,  565,  VH.  (footnote). 

Strypb,  John  : — 

Account  by,  of  the  Reformatio  Legum,  referred  to 

{Sir  J.  MacdonMl),  4.79,  483,  552,  553. 
'■Life  of  Sir  John  Cheke"  by,  referred  to  {Sir  J. 

Macdonell),  565,  VII.  (footnote). 
Memorials  of,  referred  to  {Sir  J.  Macdonell),  565, 

VII. 

Summary  Jurisdiction  Courts : — 

Appeals  from,  successful,  number  of  {E.  Sanders)^ 
8932. 

for  Assault  cases,  approved  {C.  Tijou),  2456. 

Attachment  of  wages  by,  for  payment  of  main- 
tenance, proposed  power,  disapproved  {L.  M. 
Brown),  7485-90. 

Attitude  of  the  poor  towards  (/.  Rose),  2009-11 ; 
(/.  Smith),  7696,  7609-11. 

Class  dealt  with  by  (/.  Boberts),  8558-61. 

Clerks,  power  of,  in  giving  advice  {Sir  G.  Lewis),. 
1567-70 ;  (/.  Smith),  7596-8 ;  {F.  B.  Dingle), 
8041-3,  8093-104;  {J.  Boberts),  8145  ;  {E.  San- 
ders), 8920-2. 

Comparison  of,  with  County  Courts  {J.  Guise), 
10,917,  10,918. 

Decisions  affecting  distinction  between  separation 
and  maintenance  (/.  Boberts),  8245. 

Divorce  Jurisdiction,   Proposed   Extension 

TO: — 

Approved  (/.  Watts),   5583;  (T.  Fry),   7725, 

7726;  {B.    C.    Brough),     7931-43;  (/. 

Boberts),     8247,     8485,     8486,     8726-9; 

{E.  Sanders),  8914-35,  9110-15. 
Concurrent  with   County  Courts,    suggestion 

approved  {F.  Dendy),  3082-5. 
Disapproved  {B,.  Marsham),  1775-8  ;  {B.  Gates), 

5190 ;    {N.   Neville),   6836,  6837 ;   {F.  B. 

Dingle),  7!)58-61  ;  (P.  Pearee),  11,409.    • 
Limitation   according   to   means  {F.  Dendy), 

3023 ;  {G.  Barker),  18.819. 
Probable  diversity  of  judgment  re  {H.  Gough), 

3177. 
Procedure  suggested  {E.  Sanders),  8936. 
Recommendations    re     {E.     Sanders),     8936, 

9086-9  ;  {C.  Barker),  10,818,  10,819. 

Jurisdiction  of  (Present)  : — 

Increase  and  importance  of  {E.  Sanders),  8922. 

under  the  Licensing  Act  (J.  Boberts),  8503-5. 

Retention  of  recommended  (/.  Rose),  2124-7  ; 
(P.  Baker),  10,767. 
Justices,  see  that  title. 
Limitation  according  to  means,   proposal  re   {E, 

Sanders),  8912,  8913. 

Maintenance  Jurisdiction  at  : — 

Administration  of  {J.  Payne),  11,170-7. 
Enforcement     of,     procedure     {H.       Gouqh) 

3344-8;    (/.    Boberts),  8557;    {J.   Guise), 

11,011-20. 
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Siunmary  Jurisdiction  Courts^eontinued. 

Foe  Matrimonial  Oatjsbs  JtrEisDiOTiON : — 
Approved  (/.  Boberts),  8253. 
Disapproved  (C.  PicJcstone),  2657,  2860-3. 
Missionaries  : — 

Efforts  at  reconoQiation  made  hj(B.  Marsham), 

1866-8. 
Opinions  of,   on  facilitating  divorce  (Sir  W. 

Selfe),  2307. 
Valuable  work  of  {N.  Neville),  6941 ;  {T.  Fry), 
7687,  7688  ;  (/.  Boberts),  8564  ;  (J57.  San- 
decs),  8926. 
Officials,  payment  of  maintenance  orders  tkrongh, 

suggestion  re  (B.  Moore),  4899,  4900. 
Present    constitution    of,    unsuited     for    divorce 

trials  {T.  Fry),  7632-41. 
Present  efficiency  of  {E.  Sanders),  8930. 
Probation  Officers  : — 

Action  of,  in  cases  of  separation  (H.  Wrati) 

11,119. 
Supervision  by,  of  young  couples,  proposal  re 
(J.  Payne),  11,187. 
Procedure   of,   approved  (J.   Smith),  7599,   7600; 
{T.    Fi-y),    7637,    7688;    [E.    Sanders),   8920; 
{B.  Peacock),  924-8,  9249. 
Remedial  measures  adopted  by  (J.  Smith),  7611. 
Right  of,  to  transfer  cases  ( E.  Sanders),  8913. 
Sepaeation  Jurisdiction  : — 

Costs  of  summons  {W.  Winterbotham),  11,788- 

90. 
Court  atmospbere   considered   unsuitable  for 

(D.  Fyre),  6026. 
Extension  of  powers  re,  advocated  (J.  Base), 

2116-23. 
General  attitude  of  coui-ts  towards  (W.  Ean-i- 

son)),  11,802. 
Granting  of  orders  for  trivial  reasons  (0.  PicJc- 
stone), 2862  ;  (/.  Chiise)),  10,905-7. 
Lapsing   of    emergency   order    from,    unless 

renewed  (Jff.  Gough),  3195. 
Opinion  re  (T.  Fry),  7645,  7646. 
Recommendations  re  (J.  Smith),  7602. 
Removal    of,   advocated   {Sir  S.  B.   Deane), 

884-90 ;  (J.  Guise),  10,907. 
Retention     of,     as     at     present     advocated 
(B.  Marsham),  1780,  1870-2  ;  {F.  Bendy), 
3032-7;    (J.  Smith),  7694-602;  {T.  Fry), 
7727-31;    (B.    C.   Brough),    7885,    7886; 
{F.  W.  Dingle),  7994-7  ;  (Sir  W.  Cobbett), 
10,082-5  ;  ,n.  Wray),  11,100. 
Temporary  only,  advocated   (D.  Eyre),  6014, 
6015;   (R.    Wray),  11,116-23';  (0.  Long- 
more),  12,053-5. 
Sittings  of  (/.  Smith),  7601. 
Summary  Jurisdiction  Act,  see  under  Acts  of  Parlia- 
ment. 
Sunday  Press,  divorce  reports  in,  disapproved  (D.  Eyre), 
6035. 

Sunderland : — 

See  under  Barker,  Mr.  Charles  William  Panton, 
Clerk  to  the  Magistrates,  and  under  Roberts, 
Mr.  J. 

Supreme  Court: — 

Fees,  orders  re,  1884  (A.  Musgrave),  218. 

Rules  25-28,  on  divorce  m/ormajpaitperis,  referred 
to  (W.  Harrison),  11,812. 
Supreme  Ooui't  of  Judicature  Act,  see  under  Acts  of 

Parliament 
Suspensory  orders  for  molestation  of  husband  proposed 

(D.  Eyre),  5963. 

Sweden,  Divorce  in  ■■— 

Causes  and  defences,  analysis  (3.  G.  Barnes), 

45. 
Powers  of  granting  {Sir  J.  Macdonell),  305. 

Switzerland : — 

Code,  Civil,  refeiTed  to  (H.  G.  Barnes),  8. 

Divorce  : — 

Causes  and  defences,  analysis  (E.  G.  Barnes), 

45. 
High  rate  of  {Sir  J.  Macdonell),  367. 


Switzerland — continued. 

Federal  Act,  1874,  uniformity  of  divorce  law  under 

(Sir  J.  Macdonell),  281,  374. 
Judicial  separation,  time  restrictions  as  to  {Sir  J. 

Macdonell),  323. 
Malicious  desertion  in  (H.  G.  Barnes),  25. 
Marriage  : — 

Civil,  law  re  (D.  Eyre),  5994. 

Judicial  discretion  in,  disapproved  (J).  Eyre), 
5996. 
Separation  laws  (H.  G.  Barnes),  25. 

Tallymen : — 

Offering  temptation  to  the  poor  (D.  Steavenson), 

2282. 
Statements  re,  protested  against  (G.  Smith),  9979 
-94. 
Tasmania,  divorce  laws,  causes  and  defences,  analysis 
{E.  G.  Barnes),'45. 

Taylor : — 

Jeremy,  opinion  of,    on  divorce,   quoted   {Sir   J. 
Macdonell),  565,  VII. 

RowlanrI,  of  Hadley  (Commissioner,  1551),  referred 
to  (Sir  J.  Macdonell),  565,  VII. 
Tertullian,  dicta  of,    referred   to    (Sir  J.  Macdonell), 

565,  II. 
Tewkesbury,  see  Brown,  Mr.  Laurence   Norton,   late 

Recorder. 
Thames   Police    Court,    separation    orders,    statistics 

(B.  Marsham),  1889. 
Theodore,  Archbishop,  "  The  Penitential  of,"  referred 

to  (Sir  J.  Macdonell),  238,  269,  467,  469. 
Theodosius  II.,   restrictive  law  of   (Sir  J.  Macdonell), 

665,  III. 
Thomasius   (writer-),    referred    to   (Sir  J.   Macdonell),, 

269. 
Thorndike,  on  marriage,  referred  to  (Sir  J.  Macdonell) 

456. 

TIJOU,  Mr.  CHARLES  JAMES  RICHARD,  High 

Bailiff,  &c.,  &c.,  for  the  Bow  and  West  Ham 
County  Courts  (representing  the  High  Bailiffs' 

Association),  2446-542  ; — 

CoTTNTY  Courts  : — 

Bailiffs  .— 

Questions  as  to  capability  of,  2539-42. 

Value    of     information     of,    to    King's 
Proctor,  2508-11. 
Concurrent  jurisdiction,  recommended,  2456. 
Divorce  jurisdiction   for,   approved,   reasons, 

2449-65,  2462^. 
Judges,  reconciliations  should  be  attempted 

by,  2512^. 

Dock  Labourers  : — 

Disregard  by,  of  marriage,  2636-8. 

Low  morality  of,  2621-32. 
Equahty   between   the   sexes   as   to   grounds   for- 

divorce,  advocated,  2466. 
Experience  of  witness  iu  charitable  work,  2467- 

541. 

High  Bailiffs  Association  : — 

Conference  of.  2460. 

Membership,  2504-6. 
Illegitimate  children,  2477-80,  2528-33. 
Irregular  unions  in  certain  districts,  2481-95. 
Low   standard   of   morahty   in    certain    districts,,. 

2481-95. 
Lunacy,    permanent,    considered    a    ground    for 

divorce,  2459. 
Maintenance  orders,  difficulty  in  enforcing,  2616-8. 
Pubhcation   of    reports    of    divorce,    restrictions 

advocated,  2465. 

Separations  : — 

Causes,  2496-501. 

Leading  to  irregular  connections,  2519,  2620. 

Parties  afterwards  living  together,  2634,  2535.. 

West  Ham  Union  District  : — 

Girls'  Aid  Society,  referred  to,  2471. 
Separation  orders  at,  2481,  2482. 
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"  Times  "  ■■— 

Letters  to  : — 

on  Licence  for  remarriage  of  divorced  persons, 

refen-ed  to  (D.  Eyre),  5996. 
on  Prostitution,  referred  to  (JH.  Sanders),  9005. 
Reference  from  article  in  (B.  Lock),  SSJ-J-S. 
Totnes  District  Registry,  referred  to  {W.    Harrison), 
11,880. 

Tower  Bridge  Police  Court : — 

Description  of  district  and  nature  of  cases   dealt 
with  (/.  Rose),  1909. 

Memorandum  of  cases  heard  at  (/.  Rose),  1946. 

Separation  orders  granted  at,  statistics  (/.  Rose), 
2182. 
Trade   Unions    (Textile    operatives),    opinion    of,    on 

necessity  for  easier  divorce  (0.  Pickstone),  2724-8. 
Traheron,  Bartholomew  (Commissioner,  1551),  referred 

to  {Sir  J.  MacdoneU),  565,  VII. 
Trent,  Council  of,  see  Council  of  Trent. 

The  Treasury : — 

Appropriation   by,  of  moneys   for  out  of   pocket 

expenses   of    cases,    proposal    re    (B.   Loch), 

5354. 

Attitude   of,  towards  proposals  for   extension   of 

divorce  jurisdiction  (G.  Longmore),  12,154-62. 

■Dependence    of,    on   fees    of   applicants    (Sir    W. 

Selfe),  2325. 
Solicitors,  other  duties  of  {Sir  W.  Selfe),  2393. 
Trial  by  Jury,  see  under  Juries. 
Tristram,   Dr.,  on  license  for  remamage  of  divorced 

persons,  quotation  from  (D.  Eyre),  5996. 
re  Trufort,  case  of,  refeiTed  to  {Sir  F.  Piggott),  8810, 

vin.,  XII. 

Tunstall,  separation  orders,  statistics  {B.  C.  Brough), 

7757. 
Tyndale's  "  Exposition  and  Notes,"  quotation  from,  on 

divorce  {Sir  J.  MacdoneU),  565,  YI. 
Tynemouth  County  Oour-ts,  Registrar,  opinion  of,  on 

selection  of  county  courts,  referred  to  {F.  Bendy), 

3028,  3029. 
Udney,  Colonel,   domicil  in  case  of   {Sir  F.  Piggott), 

8310,  XII.,  XIII. 
Under  Secretary  of  State,  letter  to,  referred  to  {Hon. 

H.  G.  Barnes),  27. 
Unemployment   affecting   separation  orders  (/.  Rose), 

1909. 

United  States  of  America : — 

Desertion  to  {B.  G.  Brough),  7824. 

Divorce ; — 

Duration  of  married  life  before  {Sir  J.  Mac- 
doneU), 388. 
Easiness    of,   referred   to    {W.    T.    Barnard), 

4333. 
Equality  of  remedy  for  both  sexes,  tending  to 
increased   numbers    {Sir   J.    MacdoneU), 
399^01. 
Given  as  a  remedy  in  oases  of  nullity  {Sir  F. 

Piggott),  8310  (IX.)  (6). 
Greater   proportion,   by   wives    {Sir  J.  Mac- 
doneU), 378. 
Grounds  for  (Sir  J.  MacdoneU),  319. 
Larger  proportion  in  {Sir  J.  MacdoneU),  362, 

365. 
Percentage    of    cases    where    there    are    no 

children  {Sir  J.  MacdoneU),  384. 
"  Special     Reports     to,     on     Marriage     and 

Divorce,"  refeiTed  to  {H.  G.  Barnes),  7. 
See  also  under  names  of  special  States. 
Domicil  law  {Sir  F.  Piggott),  8310  (III.). 
French  code  in  use  in  {Sir  F.  Piggott),  8310  (III.). 
"  United   States    Book "    referred    to    {Sir    J.    Mac- 
'"~~__  donell),  245. 

Unmarried  couples,  prevalence  of,  in  certain  districts, 
(0.  Tiiou),  2487. 

Unskilled  Labourers: — 

Cheapening  of  divorce  for,  disapproved   (/.  Hay 
Halhett),  7298-305. 
Vagrancy  Act,  see  under  Acts  of  Parliament. 
Valentinianus  II.,  restrictive  law  of  {Sir  J.  MacdoneU) 

565,  in. 


Venereal  Diseases ; — 

Acquired,   not   considered   a   ground   for  divorce 

(J.  Watts),  5736,  5737. 
Communicated  : — 

Considered  a  ground  for  separation  (P.  Pearce), 
11,470-4. 

Considered  as  cruelty  {T.  Griffithes),  347. 
Continuance   of,  referred  to   in   analysis    {H.   G. 

Barnes),  p.  4. 
Contracted    before    marriage    as    a    ground    for 

divorce  advocated  {J.  Priestley),  4546-56. 
as   a  Ground  for  divorce : — 

Advocated  {R.  Moore),  4861 ;  {A.  Blott),  5922. 

Disapproved  {Lord  Salvesen),  6621-9. 
as  a  Ground  for  separation  (/  .Rose),  2160-5. 
Proportion  of,  in  a  given  number  of  cases  {G.  Pich- 

stone),  2624-7. 
Victoria,  Queen,  letter  of,  re  publication  of  reports  of 
divorce,  referred  to  (C  Pichstone),  2821. 

Victoria,  N.S.W.  :— 

Desertion,  divorce  law  re  (D.  Eyre),  5994. 

Divorce  laws,  causes  and  defences,  analysis  {Hon. 
H.  G.  Barnes),  45. 

Period  of  penal  servitude  permitting  divorce 
(/.  Priestley),  4517. 

Publication  of  divorce  reports,  discretionary 
powers  re  {J.  Priestley),  4511. 

"  The  Statute  of,  1906,  to  amend  the  Marriages 
Act,"  referred  to  {H.  Barnes),  14. 
Vienna,  publication  of  reports  of  divorce,  regulations 

{H.  G.  Barnes),  29. 
Von  Linden  (1650),  on  divorce  {Sir  J.  MacdoneU),  268, 

565,  VII. 
Vows  of  chastity  a  ground  for  annulment  (/.  Priestley), 

4600. 
Wage-eamiug   classes,  extension   of   divorce  facilities 

for,  proposals  re  {J.  Roherts),  8481-8. 
Wales,  conflict  of  the  Church  of,  with  native  laws    of 

divorce  {Sir  J.  MacdoneU),  565,  IV. 
Walton,   Professor,  on   evils  arising   from  separation, 

quotation  {Lord  Salvesen),  6359. 
Wanstead,  referred  to  {G.  Tijou),  2481. 
Warmington,  Sir  Marshall,  formerly  chairman  of  the 

Bar  Council,  referred  to  {W.  Harrison),  11,839. 
Washington,  divorce,  grounds  for   {Sir  J.  MacdoneU), 

319. 
Watkins,    "Holy    Matrimony"    referred    to     {Sir  J. 

MacdoneU),  565,  II. 

Watson,  Lord  : — 

Dicta   of,   in   a   certain   case,   questioned  {Sir  F. 

Piggott),  8310  (XIII). 
Quotation  of,  on  domicil  and  nationaUty  {Sir  F. 
Piggott),  8310  (VI.). 
Watson  V.  Watson,  case  of,  referred  to  {Lord  Salvesen), 
6352,  6374. 

WATTS,  Mr.  JOHN  HENRY,  Bai-rister,  member  of 
the  Central  Legal  Aid  Society  5574-765  : — 

Adultery  as  a  ground  for  divorce,  5721. 

Central  Legal  Aid  Society,  5579,  5615,  5616. 

CoUusion,  5587-94,  5603-5,  5648-52,  5695-9. 

Counsel  as  safeguards  in  deferred  cases,  5652 
5695-9. 

County  Courts  : — 

Alteration  in  constitution  proposed,  5584,  5685. 

Assistance  to  collusion,  5603-5. 

Atmosphere  of,  5646-7. 

Attitude  of  country  people  towards,  6710-5. 

Debt-collecting  at,  5646,  5712,  5724. 

J)ivorce    jurisdiction     for,    approved,     5653, 
5762. 

Judges,  5600-6,  5641-52,  5655,   5656,   5667, 
5668,  5724-34. 

Juries,  5686-93. 

Use   of   machinery   of,   with  divorce   judges 
suggested,  5598-606. 
Cruelty,  5643,  5669,  5673-80,  5700-9. 
Desertion,  5627-9,  5642. 

Divorce : — 

County  tribunal  for,  6583. 
Damages,  assessment  of,  6687. 
Difficulty  in.  proving  grounds  for,  5641-4. 
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WATTS,  Me.  JOHN  HENRY— cowfmued. 
Divorce — continued. 

Extension  of  grounds  advocated,  5624-9. 

In  forma  pauperia,  5581. 

Mutual  desire  to  separate  not   a  around  for 

5596,  5597. 
Pi-actical   deaths    considered    a    ground   for, 

5671,  5672. 
Standard  of,  5694. 
Undefended,  5587,  5650-2,  5695-9. 
Drunkenness  witli  misconduct,  5735-42. 
Equality   uf    sexes    as    to    grounds    for    divorce 

disapproved,  5634-40,  5700-9,  5716-23. 
Habitual  drunkenness,  5670. 

High  Couet,  Divorce  Division  op  : — 
Jxxdges  : — 

Itinerant,  suggested,  5598-605. 
Local  trials  by,  proposed,  5653-62. 
Pi-actice  of,  in  divorce  cases,  5640. 
Refusal  of  cases,  5650-5. 
Straining  of  the  law  by,  5644. 
Restriction   of   divorce   to,   advocated,    5582, 

5684. 
Standards  in,  5645. 

Undefended  cases  in,  5647-52.  5663-6. 
Justices,  powers  of,  as  to  permanent  separations, 

5711,  5712. 
Lunacy,  incurable,  as  a  groiuid  for  divorce  advo- 
cated, 5624-6,  5671,  5672. 
Maintenance  orders,  5604-14,  5622. 
Man-iage,  easy  dissolution  of,  disapproved,  5681-4. 
Marriage  tie.  sanctity  of,  5591-7. 
Penal  servitude,  considered  a  ground  for  divorce, 
5024-6,  5671,  5172, 

The  Poor  : — 

Equal  facilities  for,  advocated,  5681—4. 

Prohibitive  cost  to,  of  divorce,  5580,  5629-31. 

Prisoners,  legal  assistance  of,  5576. 

State  assistance  of,  advocated,  5632. 
Publication  of  reports,  deteiTent  eifect  approved, 

5618. 
Restitution,  prohibitive  cost  of,  5629-81. 

Separation  Orders  : — 

Permanency  of,  5609-14,  5710-5,  5756-63. 

Temporary,  5621. 
Separation    and    dissolution,    difEei-ence   between, 

,5742-55. 
Solicitors,  5664-6. 

State  assistance  of  the  poor  advocated,  5582,  5632, 
SummaiT'  Jurisdiction  Act,  amendment  suggested, 

5607,  560S. 
Venereal  disease,  5736,  3737. 
"Workmen's  Compensation  cases  in  county  courts, 

.5585,  5586, 

"Wbnsleydale,  Lord  : — 

Opinion    of,    on    incestuous    marriages    {Sir     F. 

Piggott),  8310  (XI.;, 
Statement  by,  as  to  domicil,  quoted  (Sir  F.  Piggott), 

8310  (III.), 
Refen-ed  to  {Sir  F.  Piggott),  8310  (X.)  (d). 
Western  Australia,  see  Aiistralia,  Westei-n. 
Western    Church,    struggle    between    State    and,    as 
regards  divorce  {Sir  J.  Macdonell),  565,  III.,  IV. 

Westermark,  Professor  : — 

"The  History  of  Human  Marriage,"  by,  refen-ed 

to  {W.  B.  Fairfax),  5099. 
Relative     increase     of     prostitution     to    popula- 
tion,  reasons    shown    by     {W.    B.    Fairfax), 
5098. 
Statistics  of,  showing  divorces  of  sterile  marriages 
{W.  B.  Fairfax),  5113. 
West  Ham  Union  District,  see  under  Tuou,  Mr.  C.  J. 
R.,   late   honorary   secretary   of   the   West   Ham 
Boarding-out  Committee  for  Woodford. 
Westminster  Police  Court,  separation  orders,  statistics 

{B.  Marsham),  1889. 
Westmorland,  separation  orders  granted  in  {B.  F.  Stea- 

venson),  2257. 
Whitgift,  John,  Archbishop  of  Canterbury : — 

Opinion    of,    on    a    certain    case   {Sir    J.   Mac- 
donell), 665,  Yll. 
Referred  to  {Sir  J.  Macdonell),  266. 
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Whitechapel,  legal  advice  given  to  the  poor  of  (D.  Fyre), 

5951. 
Wolsey,  Cardinal,  refei-red  to  {Sir  J.  Macdonell),  510. 
Wolstanton,  separation  orders,  statistics  {B.  C.  Broitgh), 

7757. 
Wilful  desertion,  see  Desertion,  wiMul. 
WiKul  neglect,  see  Neglect,  wilful. 
Wilhebn  and  Scaimell's  "  Maniial  of  Catholic  Theology  " 

referi'ed  to  {Sir  J.  Macdonell),  565,  IV. 

WILLEY,  Mr.  ARTHUR,  member  of  the  Incoi-porated 
Leeds  Law  Society,  10,138-440 : — 
Adultery  considered  a  ground  for  divorce,  10,256. 
Classes  demanding  cheaper  divorce,  10,171-2. 

County  Courts  : — 

Divorce  jurisdiction  for : — 

Advocated,  reasons  10,177,  10,178. 
Limitation    as    to    income,    10,194-200,^ 
10,328-60. 
Judges,  competency  of,  10,180-3. 
Registrars,  competency  of,  10,399. 
Status    of,    as   compared   with   High    Conrt 
{A.  Willey),  10,361-70. 
Cmelty,  persistent,  orders  given  without  sufficient 

evidence  re,  10,218-26. 
Desertion  as  a  ground  for  divorce,  10,437-40. 

Divorce : — 

Alleviation  of  husband's  position  as  to  costs, 

advocated,  10,188-93. 
Applications  not  carried  on,  number,  10,166, 

10,310, 
Cheapening  of,  approved,  10,166. 
Extension    of,   to   comity   courts,   advocated, 

10,177,  10,178. 
Inaccessibility,  10,201-8. 
In  forma  pauperis,  10,173-6. 
Power  to  bring  wife  to  coiu't,  10,291-3. 
Scale  of  costs,  10,287-90. 
Superfluous  interlocutory  matters,  10,281-6. 
Undefended,  average  cost,  10,153-65, 10,305-8. 
Habitual  drunkenness,  definition,  10,247-55. 

Leeds  : — 

Maintenance  and  Separation  statistics,  10,211 

-7. 
Separation  : — 

Cases  not  taken  up,  niimber  of,  10,405-8. 
Number  conducted,  10,379. 
Statistics,  10,211-7. 
Maintenances     discharges,     10,211-7  ;     statistics, 

10,315-9. 
Publication   of    reports     disapproved,    10,277-80, 

10,295-8. 
Separation  by  agreement,   power   to   vary   deeds, 
10,265-74. 

Separation  Orders  : — 

Collusion  in  applications,  10,391,  10,392. 

Discharges,  apphcations  for,  10,377-84, 

Re-applications     for,     limitation     advocated, 
10,415-30. 

Right  of  appeal  locally,  advocated,  10,257-64. 
Summary  Jurisdiction  Act,  amendments  proposed, 

10,223-65. 
WiUiams, — ,  case  of ,  referred  to  {Sir  J.  Macdonell), 

565,  VII. 

WILLOOK,   Mr.  CHARLES   JOHNSTONE,   4740-^ 

91:— 
Adultery,  present  inequality,  results,  4763. 

Collusion  : — 

Inducement  of  wives  to,  4759. 

In  undefended  cases,  4744. 
Connivance  in  undefended  cases,  4744. 
Coimsel,  undefended   cases   brought  forward   by, 

4783-7. 
Coimty  Court  Judges,  necessity  for  uniformity  of 

judgment,  4744. 
Court  of  Appeal,  referred  to,  4756. 
Cruelty,    extreme   cases   should   be  a  ground  for 

divorce,  4737. 
Desertion,  alteration  in  laws  re,  suggested  4768- 

76. 
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"WILLOOK,    Me.    CHARLES    JOHNSTONE— con- 

tinued. 
DiVOEOB : — 

Gases  not  in  order,  4787,  4788. 
Cheapening  of,  proper  source  for,  4755. 
Defended  cases,    proper   authority  for   inter- 
locutory matters,  4755. 
Extension  of  grounds,  advocated,  4766,  4767. 
Husbands'  actions  to  obtain,  4759. 
In   forma    -pauperis,    duties   of    coimsels   re, 

4749-51. 
Undefeiided : — 

Collusion  and  connivance  in,  4744. 
Impoi-tance  of  judgment  re,  4781-7. 
Domiciliary  questions,  importance  of,  4744,  4745. 
Equality  of  sexes  as  to  grounds  of  divorce,  4759-63. 
High  Court,  Divorce  Division  of,  appointment  of 

another  judge  advocated,  4755. 
Lunacy  as  a  ground  for  divorce  advocated,  4766, 

4767. 
Judges  : — 

Efforts   of,  at  reconciliation,  4777. 
Interlocutory  matters  should  be  dealt  with  by, 
4755. 
Judicial  separation,  applications  for,   on  adultery 

only,  4759. 
Medical   men,    evidence   of,    should    be    taken   on 

affidavit,  4752. 
Restitution  of  Conjugal  Rights  Act,  1884,  deser- 
tion under,  4769. 
Separation  : — 

Immorality  of,  question  re,  4764,  4765. 
Rescinding  of,  present  position,  4775. 
Solicitors,  competency  of,  4789-91. 
Wilson,    Judge  Lush,    decision   of,   in   a   certain   case 

(P.  Pearse),  11,433-6. 
Wilson  V.  Wilson  case,  refen-ed  to  {Sir  J  Macdonell), 

'    289,  665,  XL  ;  (Sir  F.  Piggott),  8310  (XIIL). 
Winans,  Mr.,  succession  case  of,  refen-ed  to  [Sir  F.  Pig- 
gott), 8310  (YL),  (VIIL). 

WING,  Me.  JAMES  EDWARD,   Solicitor,    evidence 

on  behaK  of   the  Sheffield  and  District  Law 

Society,  10,441-601  :— 

Adulteiy  as  a  ground  for  divorce,  10,491, 10,504-6. 

Assizes,    divorce     jurisdiction     for,    disapproved, 

10,459. 
County  Courts  : — 

Divorce  jurisdiction  for,  proposed : — 
Approved,  10,448,  10,457,  10,458. 
Limitations  as  to  income,  10,460. 
Restrictions  re,  10,518,  10,614. 
Divorce : — 

Costs  before  trial,  proposal  re,  10,500-3. 
Inaccessibility  of,  10,439-52. 
Interlocutory  proceedings,  proper  authority  to 
deal  with,  10,589-96. 
Habitual  criminals,  right   to  divorce  from,   advo- 
cated, 10,498. 
Justices,  selected  rota  of ,  proposed,  10,473-81. 
Lunacy  considered  a  ground  for  divorce,    10,495, 

10,496. 
Penal  servitude  considered   a  ground  for  divorce, 

10,497. 
Publication  op  Reports  : — 

Approved,  with  certain  restrictions,  10,486-90. 
Subject  to  censorship,  10,561-74. 
Suppression  of  details  proposed,  10,507-12. 
Separation    cases,    separate   magistrates    to    deal 

with,  proposed,  10,523-6. 
Sheffield  Law  Society,  membership  and  committees, 

10,536-42. 
Summary  Jurisdiction  Act,  amendments  proposed, 

10,463-74. 
Working    classes,    inaccessibility   of     divorce    to, 

19,519-21. 
Winter  Assizes  Act,  see  under  Acts  of  Parliament. 

WINTERBOTHAM,     Mr.    WILLIAM    HOWARD, 
President   of  the   Incorporated  Law  Society, 
evidence  in   behalf  of  the  Incorporated  Law 
Society  11,629-759  :— 
Assizes  : — 

Divorce  jurisdiction  for,  11,657,  11,764-82. 
Travelling  judges  at,  for  divorce,  difficulties  re, 
11,737-63. 


WINTERBOTHAM,    Mr.    WILLIAM    HOWARD— 
continued.  _     ,. 

Collusion,  alleged  possible  increase  by  local  juris- 
diction, disallowed,  11,561. 

County  Courts  : — 

Attitvide  of  the  poor  towards,  11,730-6. 
Divorce  jurisdiction  for  : — 
Advocated,  11,544. 
Difficulties  re,  11,737^7. 
Increase  in  divorce  oases,  probability  of, 

11,710-3. 
Limitations  as  to  income,  11,563. 
Probable  cost  of,  11,793,  11,794. 
Rights  of  audience,  11,565. 
Without  selection  or  distinction,  approved, 
11,651. 
Fees,  reduction  of,  11,567-72. 
Juries,  questions  re,  11,737-53. 

DiVOECB : — 

In  forma,  pavpej'is  : — 

Certificates    not    beai-ing     investigation, 

11,634-9. 
Considered  unsatisfactory,  11,584-645. 
Scottish  system  approved,  11,598. 
Intimation    of    proceedings     to   women    not 
necessarily    parties,     advocated,     11,582, 
11,683. 
Scotch  system  of,  approved,  11,681-94. 
High    Court    Judges,    itinerant    (proposed),     dis- 
ap]proved,  reasons,  11,560. 

Incorporated  Law  Society  : — 

Annual  meeting  and  resolutions  as  to  divorce, 

11,531-9. 
Debate  of  council  on  divorce,  11,695-709. 
Membership,  11,637. 

Lunacy  : — 

Incurable,    difficulty   in    gauging,    11,601-33, 
11,647-9. 

Question  as  to  divorce  for,  11,660-75. 
The  Poorer  Classes,  inaccessibility  of  divorce  to, 

11,645. 
Publication    of     reports,     restrictions     approved, 

11,579-81. 
Reconciliations,   possibility  of,  at   county   cotu-ts, 

11,783,  11,784, 

Separation  Orders  : — 

Permanent,  transference  of,  to  county  courts, 

11,573-8. 
Temporaiy  : — 

Advocated,  11,666-9. 
or  Permanent,  11,759-63. 
Time  limit  for,  11,676-8. 
Evidence  of  witness  as  to  lack  of  business  in  small 
towns,  refeiTcdto  (W.  Harrison),  11,826-9. 
Wirral   District,    Cheshire,    see   under  Solly,  Mr.  G., 
Clerk  to  the  Justices. 

Witnesses  in  Divorce  Cases:— 

Abroad,  commission  to  examine,  appi'oved  (Sir  G. 

Lewis),  1623. 
Advantages  to,  of  trial  in  local  courts   (C.  Pick- 
stone),  2620-3  ;  [B.  Loch),  5479. 
Attendance   without   conduct   money,  recommen- 
dation re  (E.  Sanders),  8939. 
in  County  Courts,  probable  charges  (D.    Steaven- 

son),  2197. 
Cross-examination    of,    considered    essential    (B. 

Marsliam),  1776  ;  (T.  Grifithes),  3412. 
Difficulty  in  attending  cases   (Sir  S.  B.  Beane), 

1184 ;  (/.  Rose),  2091-3  ;  (D.    F.  Steavenson), 

2246-7  ;  (B.  Loch),  6560-2. 
Dislike   of    publicity   (T.    Griffithes),    3440-7;  (E. 

Heron-AUev),   3893-906;     (T.     Curtis),  4002; 

(Lord  Salvesen),  6459-63. 
Evidence  by  affidavit  (proposed) : — 

Disapproved  (Sir  H.  B.  Beane),  811-5  ;  (Sir  G. 
Lewis),  1760;  (B.  Marsham),  1776. 

Proposal  re,  (Sir  J.  Bigham),  648,  649,  738,  739, 
754-7. 
Expenses  of  (A.  Musgrave),  56,  62-4,  79-82,  87,  88  ; 

(B.  Moore),  4821,  4957,  4978  ;  (B.  Lock),  5410  ; 

(Sir   W.   Cobbett),  10,003,  10,004 ;  (A.  Willev), 

10,149-52,  10,156,  10,342-7. 


INDEX. 
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Witnesses — continued. 

Importance  of  being  seen  by  judge  {Sir  G.  Lewis), 

1759 ;  (iJ.  Marsham),  177(5. 
Medical  men,  see  that  title. 
Payment  of  Expenses  oe  : — 

by  Applicants  (0.  Longmore),  12,148-53. 

by  the  High  Court,  considered  impracticable 

(T.  Griffithes),  3552. 
by  Public  money  advocated  (Sir  J.  Biqham), 
565,  576 ;  {B.  Loch),  5467-72. 
Publication  of  reports  : — 

as  a    Check  on  accuracy  of  (B.   0.  Brough), 

1 84S. 
a  Deterrent  to  (0.  Priestley),  4662!  4663;  (D. 

Eyre),  5984;  (A.  Willey),  10,277. 
Not  a  deterrent  (ir.  T.  Barnard),  4164-86. 
Svibpoenaed,    opinions    re   (E.   Heron-Allen),   381IS 
S9&7  iiW.T.  Barnard),  4165  4166;  (J.  Priest- 
ley),  4507-9. 
Testing  the  credibility  of,  importance  of  (B.  Lock), 
5567-9. 
Wolverhampton  separation  orders,  causes  (N.  Neville), 
6953. 

Women,  Married : — 

Attitude  of,  towards  divorce  (Sir  G.  Lewis),  1589, 

1600. 
Charged  in  divorce  cases,  notification  of,  advocated 

(/.  Priestley),  4579,  4580. 
Elderly  : — 

Ability  of,  to  maintain  themselves,  question 

re  (C.  Pichstotie),  2809. 
Accidental  adultery  of,  causing  introduction 
of  children  of  another  man  into  the  family 
(G.  Pickstone),  2839,  2840. 
Applying  for  separation  without  maintenance, 
causes    (C.    Pickstone),    2806-13,    2822, 
2823. 
Employment   of,   affecting   separation    orders    (J. 

Rose),  1909. 
Guilty  : — 

How    dealt    with    in     Roman    law    (Sir    J. 

Macdonell),  565,  HI. 
Power  of  court  to  compel  husband's  allowance 
to,  approved  (Sir  J.  Bigham),  1280-7. 
Habitual    drunkenness    in,    considered    incurable 

(C.  Pickstone),  2835-8. 
Independent    domicil    of   (Sir  F.   Piggott),  8310 

_  (xn.). 

Injustice    to,    by    husband's   penal   servitude    (/. 

Priestley),  4518. 
Long-suffering,  evidence  re  (E.  Sanders),  8898. 
Pregnancy  at  time  of  mai-riage,  as  a  ground  for 
divorce  disapproved  (W.  T.  Barnard),  4404-8. 
Proposed   right   of,  to  sue   for   divorce   for  mis- 
conduct, approved  (C.  Pickstone),  2886-93. 
with  Separation  orders  : — 

difficulty     in      securing      maintenance      (R. 

Marsham),  1789-95. 
Prostitution  of  (B.  Moore),  4934. 
Summons    of,   to   stay   in   imdefended   cases    (A. 
Musgrave),  182-4. 
Women,  Unmarried,  illegitimate  birthrate,  per  1,000, 

statistics  (B.  Gates),  5224-32. 
Women,  Working: — 

Divorce  a  greater  advantage  to,  than  separation 

(J.  Rose),  2069. 
Separations,   moral  effect   of,  on  (Sir  G.  Lewis), 
1714. 
Woodford  Charitable  Belief  Fund,  see  TiJOU,  Mr.  0.  J. 

B.,  late  honorary  secretary. 
Woolwich   Police  Court,    separation  orders,  statistics 

(R.  Marsham),  1889. 
Worcester,  see  under  Dingle,  Mr.  Frederick  Bumington . 
late  Clerk  to  the  Justices. 

Workhouses  :— 

Guardians,   power    of,    to    recover    alimony    for 

separated  wives  (/.  Rose),  2024. 
Indigent  women  driven  to,  as  a  result  of  separation 

orders  (/.  Rose),  2024. 
Inference  as  to  separated  wives  in  (E.  Sanders), 

9005. 
Reluctance  of  deserted  wives  in  going  to  (B.  G 

Brough),  7784. 


Working  Classes  :— 

Advantage  to,  of  conducting  divorce  locally  (F. 

Bendy),  2984-6. 
Attitude    of,   towards    adultery   (A.  Blott),   5919, 

5933,  5934. 
Attitude  of,  towards  county  courts  (R.  Peacock), 

9399-404, 
Cost  of  divorce  for,  should  be  in  ratio  to  income 

(A.  Willey),  10,333,  10,334. 
Code  of  morals  of,  a  danger  to  extension  of  divorce 

facilities  (.7.  Hay  Halkett),  7199. 
Facilities  for  divorce,  demand  of,  for,  ojnnions  re 

(A.  Blott).  5905,  5938-44 ;  (/.  Hay  Halkett), 

7174,  7175,  7298-805  ;  (E.  Sanders),  9068-72  ; 

(A.  Willey),  10,171,  10,172. 
Foreigners  amongst  (C.  Willoch),  4745. 
Inaccessibility    of    divorce,    results    of    (Sir    W. 

Cobbett),    10,009-15;     (/.     Wing),    10,451-5, 

10,519-21. 
Present  stabihty  in  marriages  of  (R.  Moore),  4918  ; 

(R.  Peacock),  9396,  9397. 
Probable  attitude  of,  towards  inferior  courts  for 

matrimonial  cases  (R.  Peacock),  9238-49,  9314 

-8. 
Proposed  extension  of  divorce  grounds  disapproved 

of  for  (/.  Hay  Halkett),  7181-4. 
Security  and  costs,  amount  of,  deposit  (W.  Simp- 
son), 11,356-8. 
Separation  of,  as  potential  divorces,  questions  re 

(A.  Willey),  10,311-3. 
Unusual  wages  of  (A.  Willey),  10,329-35. 
Workmen's   Compensation   Act,   see    under    Acts   of 
Parliament. 

Workmen's  Compensation  Cases  :— 

Atmosphere   of  county  court  during    (/.   Watts), 

5585,  5586. 
Fees  to  the  Treasury  on  account  of  (F.  Dendv), 

3074.  " 

Increase  in  (F.  Bendy),  3013,  3014. 
Proper  authority  for  (R.  Peacock),  9244-7,   9329, 
9330. 


WRAT,  Mr.  HARRY,  President  of  the  HuU  Incorpo- 
rated Law  Society,  11,021-30  :— 

County  Courts  : — 

Divorce  jurisdiction  for  proposed  :— 

Limitations  as  to  income,  11,078-85. 
Selection  of  courts,  11,032-7. 
Custody  of  children,  in  separation  cases,  11,066. 
Divorce,    extension     of    grounds    for,    approved, 

11,061-5. 
Divorce  courts,  admission  of  the  pubhc  to,  11,126- 

30. 
Equality  of  sexes,  11,067. 
Experience  of,  witness  in  divorce  and  separation 

oases,  11,026-31. 
Habitual  drunkards,  11,048-50. 

Hull  : — 

County  courts,  probation  officers,  separation 

cases  watched  by,  11,045. 
Solicitors,  possibility  of   appointing  younger 
members  to  represent  the  poor,  question 
re,  11,092-7. 
Stipendiary    magistrate,   careful   jurisdiction 

of,  11,052, 11,053. 
Travelling  expenses  to  and  from,  11,086-9. 
Workmen's  Compensation  Act,  cases  under, 
time  taken  in  dealing  with,  11,097. 
Immorality,  before  and  after  marriage,  country  and 

town  compared,  11,042-4. 
Justices,    local    knowledge    of,    a    disadvantaire 

11,112-5. 
Marriage  tie,  regard  for,  in  the  country,  11 106 
11,107.  '       ' 

Publication  of  reports,  11,057-9,  11,124-30. 

Separation  Orders  : — 

Legal  tribunal  for,  11,052-6. 
on  Lines  of  decree  nisi  proposed,  11,045 
Retention  of  present  jurisdiction,  11,100. 
Temporary,   at   police    courts,  with  ultimate 
divorce,  proposal  re,  11,116-23. 
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WRAT,  Me   HARRT-  ccmtinued. 

Evidence  of  Witness  : — 

On  distances  from  courts,  referred  to  (/.  Payne), 

11,147. 
Opinions   of,  referred  to  (/.  Payne),  11,288, 
11,292. 

Wrigley,  Mr.,  secretary  of  the  Poor  Law  Department, 
Manchester,  referred  to  {B.  Peacoch),  9317. 

Writers  to  the  Signet,  see  under  Scotland. 

TOUNG,  LOED  : — 

Case  refen-ed  to  by,  quotation  re  {Lord  Salvesen), 
6374,  6375. 

On  collusion,  referred  to  (Lord  Salvesen),  6686. 


Yorkshire : — 

Circuit  towns  (A.  Willey),  10,178. 

County  courts,  facUity  of  access  to    (H.    Wray), 

11,034-6. 
MaiTiage   obligations,  observance  of,  among   the 

working  classes  (C.  Pickstone),  2846-50. 
Separation  orders,  percentage  {Sir  J.  Maedonell), 

415. 
Yourself  v.  Heaton,  undefended  case,  analysis  of  costs, 
statistics  {G.  Pichstone),  2966. 

Zurich,  Switzerland : — 

Divorce  literature  emanating  from  {Sir  J.  Mac- 

donell),  255. 
Publication  of  divorce  proceedings  {II.G.Barnes),29. 
Zwingli,  on  divorce,  quotation  {Sir  J.  Maedonell),  254, 
565,  VI. 


ttUitory — eontinued. 

Examination  Papees  : — 

Majors  (other  than  RiA.M.O.  and  4.iV.G.)  in 
"  Tactical  Eitneas  for  Command  "  ;  Lieutenants 
and  Captains  of  the  Regular  Anny  and  of  the 
Australian,  Canadian,  and  New  Zealand  Per- 
manent Military  Foi-ces,  for  Promotion ;  Majors 
of  the  Royal  Army  Medical  Corps  (Regular 
Army)  in  "Technical  Subjects,"  for  Promotion  ; 
Majors  of  the  Army  Veterinary  Corps  (Regular 
Army)  in  "  Technical  Subjects,"  for  Promotion  ; 
Lieutenants  of  the  Special  Reserve  of  Officers, 
for  Promotion ;  Lieutenants,  Captains,  and 
Majors  of  the  Territorial  Force,  for  Promotion  ; 
Officers  of  the  Special  Reserve  of  Officers  and 
the  ■"  Teiiitorial  Force  (Toltmtary),  for  the 
Symbol  "Q"  or  "q."-Mayl912.  is; 

Militai-y  Entrance : — R.M.  Academy,  R.M.  College, 
Qualifying  Test  for  Commissions.  Supplemen- 
tary First  Appointmeuts  in  the  Royal  Marines. 
Jime-July  1912.  Is. 

L  Qualifying  Certificates.     March  1912.  M. 

fcrANCiAi,  Instructions.    Appendix  11.    Payment 
^f  Units  proceeding  to  or  from  India  as  ordinary 
reliefs  at  Indian  expense.  Id. 

aiTNS.    Drill  foe.   6-in.  B.L.  Howitzer.   1912.   Id. 
GrUNS.    Handbooks  poe  : — 
6-Lti.  B.L,   3Q-cwt.   Howitzei-,   Marks   I.   and  I*. 
1912.  Is. 

9  -2-in.  B.L.  Mark  IX.,  "  C  "  Mark  IX.  and  Marks 
X.,  X';,  and  X.*  Land  Service.     1912.  Is. 

Indian  Empiee.  Oue.  A  short  Review  and  some 
Hints  for  the  use  of  Soldiers  proceeding  to  India. 

6d. 

King's  Regulations  and  Oedbes  foe  the  Aemt. 

1912.  Is.  6d. 

Oednance  Services.   Aemt.   Regulations.  Part  I. 

1912.  U. 

Range  Finder.    Lifantry  No.  2.    (Barr  and  Stroud.)' 

31-5-inches  base.     Handbook.     1912.  Is. 

Tblegeapht    and    Telephony.      Instruction  in. 

Amendments,  Sept.  1912,  to  Vols.  I.  and  U.      Id. 

Teeeitoeial  Force  :— 

Nuesing  Service.    Standing  Orders.    1912.    Id. 

ReguIiATIONS  for  the,  and  for  County  Associations. 

1912.  6d. 

Yeomanry    and    Mounted     Rifle     Teaining. 

Parts  L  and  n.     1912.  U. 

AcLmiralty  Publications  :— 

Channel  Pilot,  Part  II.,  1906.     Revised  Supple- 
ment, 1912.  — 
Red  Sea  and  Gulf  of  Aden  Pilot,  1909.    Supple- 
ment, 1912.                                                 ,         — 
Russo-Japanese  Wae,    1904-5.      Prize    Court 
Decisions.    Vol.  I.    Russian  Cases.           7s.  6d. 

Board  of  Trade:— 

Jouenal.     Weekly. 
Labour  Gazette.    Monthly. 
Merchant  Shipping.- — 

Medical  Guide.     The  Ship  Captain's.  2s. 

National  Insurance  Act,  1911.  Part  U..  Un- 
emploxment  Insurance.  Decisions  given  by 
the  Umpire.  Vol.  I.  up  to  and  including  Aug. 
15,1912.    With  Index.  ..    .  8d. 

Railway  and  Canal  Traffic  Act,  1888,  Analysis 
of  the  Railway  Rates  and  Charges  Order  Confii-- 
■ — fciJB  Acts,   1891  and  1892.      \Beprinted  with 
I  additions,  from  the  Parliamentary  Paper 
f6^2  of  Session  1892.]        ,  le.  6d. 

^Suevbyors.    Instructions  to.    Lights  and  Sound 
— Tals.  2d. 


3d. 

Id. 


Record  Office  Publications  ;— 

I.  Calendars. 

Chancery  Rolls.  Various.  Supplemen- 
tary Close  Rolls,  Welsh  RoUs,  Scutage 
RoUs.     1277-1326.  15s. 

Charter  Rolls.   Vol.  IV.  1-14  Edward  III. 
I  1327-1341.  •  15s. 

State  Papees.      Colonial  Sebies.      Vol. 
k  XX.     America  and  West  Indies.     Jan.- 

■  Dec.  1,1702.  15«- 

State  Papers  relating  to  Ireland.  Hbney 
VIII.,  Edwaed  VI.,  Maey,  and  Elizabeth. 
Vol.  XI.  1601-1603 ;  with  Addenda,  1565- 
1654,  and  Calendar  of  the  Hanmer  Papers. 

15«. 
II.  Lists  and  Indexes. 

XXXVin.  List  of  Eaely  Ojianceey  Pro- 
ceedings.   Vol.  V.  20s. 

1.    X.    1912. 


Record  Office  Vnbiications— continued. 

III.  Peivy  Council.  :,j 

..      Peivy  Council  '6!|  England.   Acts  of  the. 
Colonlal  Series.  VoliV.  1766-1783.  10s. 
VI;  Scottish. 

Geeat  Seal  of  Scotland.    Register  of 
the.       1306-1424.    New  Edition.         15s 
Prity  Council  of  Scotland.  Registkb  of 
THE.  Third  Series.  Vol.  IV.  1673-1676.  ISs. 
Local  Government  Board:— 
Byelaws.     Model.    VIIL     Public  Bathing.        2d. 
Do.     as  to  New  Streets  and  Buildings.    Circular, 
Aug.  29,  1912,  to  District  Councils.  Id. 

Reports  on  Public  Health  and  Medical  Sub- 
jects.   New  Series:^ 
63.  Boiled  Milk  as  a  Food  fob  Infants  a^d 
Young  Animals.    Available  Data  in  regard  to 
the  Value  of.  9d, 

66.  Fmes  as  Oaeeiers  of  Infection.  Further 
Reports  (No.  5).  3d. 

69.  Enteric  Fever  in  Barnstaple.  .4d. 

Small   Holdings  and  Allotments    Act,   1908. 
Circular,    Aug.    22,    1912.      Small    Holdings- 
Accounts  of  County  Councils.  Id. 
Various : — 
Aeronautics.     Advisory  Committee  foe.     Re- 
port   on    the    Tests    of    Petrol    Motors    in    the 
Alexander  Motor  Prize  Competition,  1911.        9d. 
Africa  by  Treaty.    The  Map  of.  .  3rd.  Editipn. 
3  Vols,  and  case  of  Maps.                                      eOs. 
Ancient  and    Historical    Monuments,   &c,    in 
Wales  and   Monmouthshiee.      Royal   Com- 
mission ON.    Inventory  of  the  Ancient  Monu- 
ments in  the  County  of  Flint.  98. 
Ancient   and  Histoeical    Monuments,   &c.    in 
Scotland.      Royal   Commission   on.      Fourth 
Report,  and  Inventory    of    Monuments,   &c.    in 
Galloway.     Vol.  I.     County  of  Wigtown. 

6s.  6d. 

Asteogeaphic  Catalogue,  Greenwich  Section, 

Vol.  III.  (part  of).     2,212  Stars  within  3°  of  the 

North  Pole  in  Standard  Rectangular  Co-ordinates 

for  the  Epoch  1900-0.  2s. 

Cape  Obsbevatoey  Annals.     Vol.  X.     Speetro« 

scopic  Researches,    Part  11.    Appendix  I.     Oa 

the   Specti-um,  and  Radial  Velocity  of  «   Oanis 

Majoris.  6d. 

Colonial  Office  : — Fla&s,  Badges,  and  Aems 

OF  THE  British  Dominions  beyond  the  Seas. 

Additional  Plate  for  Part  11. — Arms  of  Jamaica. 

6d. 
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